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[5  Chancery  Diyision,  168.] 
M.R.,  Nov.  27,  1876. 

♦PiCKERSGILL  V.   BODGER.  [163 

[1876      P.      26a,] 

Drttti  Deedn — AppoinimerUs — Power  of  Jtevocation — WiU — I^eeUon — Compenaaium—' 
CkUd  Deviuepredeeeofinff  Teatairix — Charging  Compenaaivon  on  Deviaed  Estate— ^ 
WUla  Ad  (1  Viet,  c,  26),  «.  83. 

By  a  deed,  dated  in  1848,  a  firm  who  had  receiyed  advances  from  S.,  a  married 
woman,  oat  of  her  separate  estate,  covenanted  with  trustees  for  payment  to  them  of 
all  moneys  then  advanced  and  to  be  advanced  by  S.,  to  the  extent  of  £16,000  in  the 
whole ;  snch  moneys  being  settled  upon  trust  for  such  persons  as  S.  should  by  deed 
or  will  appoint ;  and  in  default  of  appointment,  for  her  separate  use  for  life. 

By  a  aeied,  dated  in  1861,  S.  appomted  the  trust  funds,  after  the  deaths  of  herself 
and  her  husband,  to  her  two  sons,  W.  and  J.,  and  her  two  daughters,  R.  and  H.,  in 
equal  fourths,  the  daughters'  shares  being  settled  upon  themselves  for  life,  with  re- 
mainder to  their  "  children."    The  deed  contained  no  power  of  revocation. 

By  another  deed,  dated  in  1863,  S.  purported  to  revoke  that  appointment  and  to 
reappoint  the  £16,000— together  with  a  further  sum  of  £20,000  thereby  settled,  and 
representing  farther  advances  to  the  firm — ^after  the  deaths  of  herself  and  her  hus- 

22  Eng.  Rep.  1 


2  CHANCEBT..DnriSION.  [VoL  V. 

-I.  ■      I      .  » — — '^    • 

1876  Pi<?ket5g}llV  Rodger.  M.R. 


-m    » 


L,  amonff  her  said  sons  lind  d&ttghters,  the  daughters'  shares  being  settled  upon 
iselves  for  Ufe,  with,  reminder  to  their  "  children/'    This  deed  also  contained 


hand, 

themselves 

no  power  of  revocj^iohJ«^\ 

S.'s  husband  di^d'ii>.l865,  and  subsequently,  by  two  further  deeds  of  appointment, 
neither  of  wh^ch  contained  any  power  of  revocation,  S.  purported  partially  to  vary 
the  appoiDttnen&m'ade  by  the  deed  of  1863. 

By^h^*wll, -dated  in  1867,  S.  purported  to  revoke  all  the  appointments,  and  gave 
all  hcf  rpal  ^estate  to  her  son  J.  in  fee,  subject  to  the  payment  thereout  of  a  sum  of 
£10,000  to  her  son  W. :  and  she  gave  "all  money  standing  to  her  credit  or  to  the 
credit  of  any  trustees  on  her  behalf  in  the  books  of  the  said  firm,  and  all  her  L.  & 
N.  W.  Railway  stock,  and  all  other  the  residue  of  her  personal  estate  of  which  she 
should  be  possessed  at  her  death,  or  over  which  she  had  or  should  have  any  power 
of  disposition  by  will,"  in  trust  for  her  two  daughters  R.  and  H.  in  equal  shares, 
such  shares  being  settled  upon  themselves  for  life,  with  remainder  to  their  "  issue." 

At  the  date  of  her  will  S.  had  a  considerable  balance  standing  to  her  credit  in  the 
books  of  the  firm  (which  in  1870  was  wound  up),  and  she  had  also  then  standing 
in  her  name  a  sum  of  £10,000  L.  cb  N.  W.  Railway  stock  representing  moneys 
formerly  advanced  by  her  to  the  firm. 

S.  died  in  1874,  possessed  of  real  estate  in  Yorkshire,  exceeding  in  value  the  share 
appointed  to  J.  by  the  deed  of  1851',  and  to  personal  estate  beyond  the  £86,000 
settled  by  the  deeds  of  1848  and  1868,  but  she  had  no  L.  &  N.  W.  Railway  stock 
beyond  that  above  mentioned. 

J.  died  in  1873,  before  his  mother,  having  by  his  will  devised  all  real  estate  in 
1 64J  *  Yorkshire  to  which  he  should  be  entitled  at  his  death  to  his  eldest  son  in 
fee ;  and  he  bequeathed  all  his  residuary  personal  estate  to  his  executors,  upon  trusts 
therein  mentioned. 

Upon  S.'s  death  J.'s  eldest  son  and  devisee  paid  W.  the  £10,000  bequeathed  to  him 
by  her  will. 

In  an  action  instituted  for  the  purpose  of  having  the  rights  of  the  different  parties 
claiming  under  the  deeds  and  under  S.'s  will  ascertained  and  declared  : 

Held,  first,  that  S.  having  by  her  will  shown  a  clear  intention  to  dispose  of  the 
property  comprised  in  the  appointments,  the  various  persons  claiming  under  her 
will  were  put  to  their  election  as  between  the  benefits  conferred  on  them  by  the 
deeds  and  the  benefits  conferred  on  them  by  the  will ;  and,  secondly,  that,  under  sect. 
33  of  the  Wills  Act,  J.'s  estate  was  in  the  same  position,  quoad  the  will  of  S.,  as  if 
he  had  survived  her ;  and  that,  consequently,  as  between  his  estate  and  her  dis- 
appointed legatees,  the  latter  were  entitled  to  put  his  estate  to  election,  or,  in  other 
words,  to  require  his  estate  to  make  good  the  benefits  intended  for  them  by  the 
will ;  but  that  no  case  of  election  arose  as  against  his  residuary  legatees,  and  the 
liability  to  make  good  the  one-fourth  of  the  £15,000  taken  by  his  residuary  legatees 
was  charged  exclusively  upon  the  Yorkshire  estates  in  the  hands  of  J.'s  devbee. 

The  Court,  however,  declined  at  present  to  decide  the, rights  of  the  parties  under 
the  deed  of  1863,  so  as  not  to  prejudice  the  future  claims  of  the  children  of  S.'8  two 
daughters,  who,  with  their  children,  were  parties  to  the  action. 

The  doctrine  of  election  or  compensation  explained. 

By  an  indenture  dated  the  6th  of  April,  1848,  and  made 
between  John  Pickersgill  and  his  son  John  Cunliffe  Pick- 
ersgill  of  the  first  part,  Sophia  Pickersgill,  the  wife  of  the 
said  John  Pickersgill,  of  the  second  part,  and  Thomas 
Fielden  and  the  plaintiflF,  William  Cunliffe  Pickersgill,  of 
the  third  part;  after  reciting  (as  the  facts  were)  that  certain 
hereditaments  then  stood  limited  to  such  uses  as  the  said 
Sophia  Pickersgill  should  by  deed  or  will  appoint,  and,  in 
default  of  appointment,  upon  trust  for  her  separate  use  dur- 
ing the  joint  lives  of  herself  and  her  said  husband,  with  re- 
mainder to  the  use  of  herself  in  fee^   and  that  under  the 
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will  of  her  mother  the  said  Sophia  Pickdrsgill  was  entitled 
to  the  income  of  certain  personal  estate  during  her  life  for 
her  separate  use ;  and  that  the  said  Sophia  Pickersgill  had 
advanced  considerable  sums  of  money,  amounting  to  the 
sum  of  £6,300,  out  of  the  rents  and  profits  of  the  said  here- 
ditaments and  the  income  of  the  said  personal  estate  to  tlie 
firm  of  "John  Pickersgill  &  Son,"  in  which  her  said  hus- 
band and  son,  John  Pickersgill  and  John  Cunliffe  Pick- 
ersgill, were  partners ;  it  was  witnessed  that  the  said  John 
Pickersgill  and  John  *Cunliffe  Pickersgill  covenanted  [165 
with  the  said  T.  Fielden  and  the  plaintiff,  W.  C.  Pickersgill, 
for  payment  to  them  of  the  said  sum  of  £6,300,  and  such 
further  sums  as  the  said  Sophia  Pickersgill  should  from 
time  to  time  advance  to  the  firm,  together  with  interest  at 
6  i)er  cent,  per  annum.  And  it  was  thereby  declared  that 
the  said  T.  Fielden  and  the  plaintiff  should  invest  the  said 
£6,300  and  further  advances  in  manner  therein  mentioned, 
and  should  stand  possessed  of  the  trust  moneys  and  invest- 
ments and  the  income  thereof,  upon  trust  for  such  persons 
as  the  said  Sophia  Pickersgill  should  by  any  deed  or  deeds 
with  or  without  power  of  revocation  and  new  appointment, 
or  hy  will,  appoint ;  and,  in  default  of  appointment,  to  pay 
the  income  of  the  trust  premises  to  her  for  her  separate  use, 
and  after  her  death  to  hold  the  trust  premises,  and  the  in- 
come thereof,  upon  the  trusts  therein  mentioned.  And  it 
was  provided  that  the  entire  amount  of  the  principal  moneys 
thereby  secured  and  settled  should  be  limited  to  £15,000. 

By  a  deed-poll  of  the  22d  of  July,  1851,  Mrs.  Pickersgill, 
in  exercise  of  her  power,  appointea  that  the  trustees  of  the 
last  stated  indenture  should,  after  the  deaths  of  herself  and 
her  said  husband,  John  Pickersgill,  stand  possessed  of  the 
trust  funds  which  might  then  be  subject  to  the  trusts  of  the 
said  indenture,  upon  trust  for  her  two  sons,  the  plaintiff, 
William  Cunliffe  Pickersgill,  and  John  Cunliffe  Pickersgill, 
and  her  two  daughters,  the  defendant  Sophia  Rodger  (wife 
of  the  defendant  Robert  Rodger),  and  the  defendant  Harriet 
Eliza  Shepherd  (wife  of  the  defendant  Henry  Shepherd)  in 
equal  fourths,  the  daughters'  shares  being  settled  upon  them- 
selves for  life,  with  remainder  to  their  '*  cnildern,"  as  therein 
mentioned.     This  deed  contained  no  power  of  revocation. 

In  1863  Mrs.  Pickersgill' s  advances  to  the  firm  had  ex- 
ceeded the  £15,000  settled  by  the  deed  of  1848,  and  by  an 
indenture  dated  the  16th  of  July,  1863,  and  made  between 
the  said  John  Pickersgill  and  John  Cunliffe  Pickersgill  of 
the  first  part,  the  said  Sophia  Pickersgill  of  the  second  part, 
and  the  said  T.  Fielden  and  the  plaintiff  of  the  third  part, 
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Mrs.  Pickersgill  purported  to  revoke  the  appointment  made 
by  the  deed-poll  of  1851,  and  after  directing  the  said  trus- 
166]  tees  to  stand  possessed  of  the  said  £15,000,  *and  also 
of  the  amount  of  the  other  and  future  advances  to  the  ex- 
tent, in  the  whole,  of  £20,000  more,  upon  trust  for  such 
persons  as  she  should  by  deed  or  will  appoint,  she  appointed 
the  whole  of  the  trust  funds  comprised  in  the  deed  of  1848 
and  the  present  deed,  after  the  deaths  of  herself  and  her 
husband,  among  her  said  sons  and  daughters,  the  daughters^ 
shares  being  settled  upon  themselves  for  life,  with  remainder 
to  their  "children."  This  deed  contained  no  power  of 
revocation. 

John  Pickersgill  died  on  the  11th  of  November,  1865. 

By  deeds-poll  of  the  11th  of  December,  1865,  and  the  29th 
of  October,  1866,  Mrs.  Pickersgill  made  further  appoint- 
ments purporting  to  vary  the  appointments  made  by  the 
deed  of  1863,  but  neither  of  these  deeds-poll  contained  any 
power  of  revocation. 

On  the  21st  of  March,  1867,  Mrs.  Pickersgill  made  her 
will,  and  thereby,  after  appointing  her  son,  the  plaintiff, 
W.  C.  Pickersgill,  and  the  defendant  Henry  Shepherd,  her 
executors,  and  stating  that  it  was  her  desire  and  intention 
to  dispose  by  that  her  will  of  all  property,  both  real  and 
personal,  of  or  to  which  at  her  decease  she  might  be  pos- 
sessed or  entitled,  or  over  which  she  might  have  any  power 
of  appointment  or  disposal,  she  revoked  every  deed  of  ap- 
pointment executed  by  her  theretofore,  so  far  as  the  same 
was  intended  to  take  effect  from  and  after  her  decease,  and 
by  virtue  of  every  power  enabling  her  in  that  behalf  she 
thereby  appointed  that  every  such  deed  of  appointment 
should,  so  far  as  aforesaid,  be  inoperative  and  of  none  effect. 
And  she  devised,  and  also,  in  exercise  of  any  power  enabling 
her  in  that  behalf,  appointed,  all  real  estate  belonging  to 
her  or  subject  to  her  appointment  unto  her  said  son,  J.  C. 
Pickersgill,  his  heirs  and  assigns,  subject,  nevertheless,  to 
the  payment  thereout  of  the  sum  of  £10,000  to  her  said  son, 
the  plaintiff,  W.  C.  Pickersgill.  And  after  bequeathing 
various  pecuniary  legacies,  the  testatrix  thereby  gave  and 
appointed  all  money  standing  to  her  credit  or  to  the  credit 
of  any  trustees  or  trustee  on  her  behalf  in  the  books  of  the 
said  hrm  of  John  Pickersgill  &  Son,  or  in  the  books  of  the 
said  J.  C.  Pickersgill,  the  surviving  partner  of  that  firm, 
and  all  her  London  and  North  Western  Railway  Perpetual 
Five  per  Cent.  Preference  Stock,  and  all  other  the  residue 
of  her  personal  estate  whatsoever  and  wheresoever,  of  which 
167J    sJie  should  be  possessed  at.her  death,  or  over  *which 
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she  had  or  should  have  any  power  of  disposition  by  will 
(such  money,  stock,  and  residue  being  thereinafter  described 
lis  her  residuary  personal  estate),  unto  the  said  W.  C.  Pick- 
ersgill and  H.  Shepherd,  their  executors,  administrators, 
and  assigns,  upon  trust  for  sale  and  investment  of  the  pro- 
ceeds as  therein  mentioned,  and  to  stand  possessed  of  her 
residuary  personal  estate  and  the  securities  from  time  to 
time  representing  the  same  upon  trust  for  her  said  two 
daughters,  Sophia  Rodger  and  Harriet  Eliza  Shepherd,  in 
equal  shares,  such  shares  being  settled  upon  themselves  for 
life,  with  remainder  to  their  ''children  or  remoter  issue,"  as 
therein  mentioned. 

At  the  date  of  her  will  Mrs.  Pickersgill  had  a  considerable 
balance  standing  to  her  credit  in  the  books  of  the  firm  of 
"John  Pickersgill  &  Son,"  which  iu  1870  was  wound  up, 
and  she  had  also  then  standing  in  her  name  a  sum  of 
£10,000  London  and  North  Western  Railway  Perpetual 
Five  per  cent.  Preference  Stock,  representing  moneys 
formerly  advanced  by  her  to  the  firm  and  so  invested  by 
ber  direction. 

In  1867  J.  C.  Pickersgill  assumed  the  additional  surname 
of  Cunliflfe,  and  by  his  will,  dated  the  27th  of  June,  1867, 
devised  all  the  freehold  and  leasehold  estates  in  the  county 
of  York,  of  or  to  which  he  should  be  seized  or  entitled  at 
the  time  of  his  decease,  unto  his  eldest  son  who  should  be 
living  at  his  decease  absolutely ;  and  he  bequeathed  all  his 
residuary  personal  estate  to  his  executors,  the  defendant 
Helen  PicKersgill  Cunliflfe  and  his  brother,  the  plaintiff, 
W.  C.  Pickersgill,  upon  the  trusts  therein  mentioned. 

The  testator,  J.  C.  Pickersgill  Cunliffe,  died  on  the  6th  of 
October,  1873,  in  the  lifetime  of  his  mother,  leaving  the 
defendant  John  Cunliffe  Pickersgill  Cunliffe,  his  eldest  son, 
and  other  children,  him  surviving. 

Thomas  Fielden,  one  of  the  trustees  of  the  settlements  of 
1848  and  1863,  died  in  December,  1869,  leaving  his  co-trus- 
tee, the  plaintiff,  him  surviving. 

Mrs.  Pickersgill  died  on  the  20th  of  December,  1874,  and 
her  will  was  duly  proved  by  her  executors,  the  plaintiff  W. 
C.  Pickersgill  and  the  defendant  Henry  Shepherd.  At  the 
time  of  her  death  she  was  possessed  of  or  entitled  to  free- 
hold estates  in  the  county  of  York  far  exceeding  in  value 
the  share  appointed  by  her  to  her  *son  J.  C.  Pick-  [168 
eragill  Cunliflfe  by  the  deed  of  1851 ;  also  of  personal  estate 
beyond  the  £35,000  settled  by  the  deeds  of  1848  and  1863  ; 
but  she  was  not  entitled  to  any  London  and  North  Western 
Railway  stock  beyond  the  £10,000  stook  above  mentioned. 


CHANCERY  DIVISION.  [Vol.  V. 


1876  Pickeragill  v.  Rodger.  M.R. 

_  *  

Shortly  after  Mrs.  Pickeragill' s  death,  the  defendant  J.C. 
Pickersgill  CunliflEe,  as  hia  father's  deviaee,  paid  the  plain- 
tiff, W.  C.  Pickersgill,  the  £10,000  charged  in  his  favor  by 
Mrs.  •  Pickersgill' s  will  upon  her  real  estate. 

Mrs.  Pickersgill' s  daughter,  Mrs.  Rodger,  had  two  chil- 
dren, who  had  both  attained  twenty-one,  and  the  other 
daughter,  Mrs.  Shepherd,  had  one  child,  who  was  an  infant. 
All  these  children  were  made  defendants. 

This  action  was  instituted  for  the  execution  of  the  trusts 
of  the  two  settlements  of  1848  and  1863  respectively,  as 
affected  by  the  subsequent  deeds  of  appointment ;  for  the 
execution  of  the  trusts  of  Mrs.  Pickersgill' s  will,  and  for 
declarations  as  to  the  rights  of  the  different  parties  claiming 
under  the  several  trusts. 

The  action  now  came  on  upon  motion  for  judgment,  the 

Erincipal  questions  being,  first,  generally,  what  interests 
[rs.  Pickersgill' s  children  took  under  the  deeds  and  under 
her  will,  and  how  far  they  were  bound  to  elect  between 
their  interests  under  the  deeds  and  their  interests  under  the 
will ;  and  secondly,  in  particular,  whether  any  case  of  elec- 
tion arose  as  to  the  children  of  J.  C.  Pickersgill  Cunliffe, 
Mrs.  Pickersgill' s  son  who  died  in  her  lifetime,  and  if  so, 
whether  the  defendant  J.  C.  Pickersgill  Cunliffe,  as  the 
devisee  of  that  son's  real  estate,  had  a  right  to  have  the 
compensation  to  be  made  to  Mrs.  Pickersgill' s  disappointed 
residuary  legatees  paid  out  of  his  father  s  personal  estate, 
or  whether  the  real  estate  passed  to  him  charged  with  the 
burden  of  such  compensation, 

Ffy^  Q.C.,  Davey^  Q.C.,  and  Romer^  for  the  plaintiff: 
According  to  Maxfwell  v.  Maxwell  (*),  and  that  class  of  cases, 
the  question  of  election  does  not  arise  unless  there  is  strong 
evidence  to  show  that  the  testator  intends  to  give  away 
property  which  does  not  belong  to  him. 

Ii  it  should  be  held  that  the  plaintiff  is  bound  to  elect 
169]  between  *his  interests  under  the  deeds  and  the  leg- 
acy of  £10,000  given  him  by  Mrs.  Pickersgill' s  will,  then  he 
elects  to  take  the  latter,  which  he  has  iu  fact  already  re- 
ceived. 

CooTcsony  Q.C.,  and  Rodwell^  for  the  defendant  J.  C.  Pick- 
ersgill Cunliffe :  This  defendant  claims  the  Yorkshire 
estates  either  as  heir-at-law  or  as  devisee  of  his  father,  for, 
under  the  33d  section  of  the  Wills  Act  (1  Vict.  c.  26)  the 
devise  of  those  estates  to  the  father  by  Mrs.  Pickersgill' s 
will  did  not  lapse  through  his  death  m  her  lifetime,  but 
took  effect  as  if  he  were  living  at  her  death.     That  being 

0)  2  D.  M.  <&  G.,  705. 
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SO,  the  father,  if  he  had  been  living  at  Mrs.  PickersgilPs 
death,  would  have  been  put  to  his  election  as  between  the 
£3,750  (one  fourth  of  the  £15,000)  appointed  to  him  by  the 
deed  of  1851  and  the  Yorkshire  estates,  since  the  will  pur- 
ported to  revoke  that  appointment.  As  it  would  have  been 
to  his  interest  to  elect  to  take  the  estates,  he  would  have  so 
elected,  and  consequently  the  law  would  ,have  imposed 
npon  him  the  obligation  of  giving  up  the  £3,750 ;  that  is  to 
say,  of  compensating  the  disappointed  legatees  out  of  that 
verv  fund. 

Ihe  result  therefore  is,  as  we  submit,  that  that  obligation 
was  fastened  exclusively  upon  the  father's  personal  estate, 
which  is  diminished  to  that  extent.  This  obligation  was, 
in  fact,  a  debt  due  from  his  personal  estate,  and  created 
no  charge  on  his  real  estate :  Earl  of  Darlington  v.  Pul- 
teney  (*). 

[Jessel,  M.R.:  That  was  a  case  arising  on  a  condition 
of  forfeiture,  not  upon  the  question  of  compensation.] 

Compensation  is  merely  the  forfeiture  of  part  of  an  inter- 
est :  the  general  principle  is  the  same.  If,  as  we  contend, 
the  liability  to  make  compensation  which  the  father  of  this 
defendant  was  under  would  not  have  been  a  charge  upon  his 
real  estate  if  he  had  lived,  why  should  his  devisees  be  in  a 
worse  position?  The  doctrine  of  compensation  has  never 
been  carried  so  far  as  to  create  a  constructive  .charge  of  this 
kind.  We  submit,  therefore,  that  as  the  charge  of  £10,000 
has  now  been  satisfied,  we  take  these  estates  free  from  any 
further  liability. 

*ChiUy^  Q.C.,  and  Tremlett^  for  the  defendant  [170 
Helen  Pickersgill  Cunliflfe,  co-executrix  with  the  plaintiff 
of  J.  C.  Pickersgill  Cunliffe's  will,  were  not  called  upon,  but 
mentioned  ReMason^s  Willi^)^  where  Lord  Romilly  doubted 
whether,  under  the  33d  section  of  the  Wills  Act,  the  will  of 
a  predeceased  child  legatee  should  be  construed  as  if  the 
legatee  had  survived  the  testator. 

Cotton^  Q.C.,  and  KeTcewich^  for  the  defendants,  Mrs. 
Pickersgill's  two  daughters,  their  husbands  and  children. 

Jessel,  M.R.:  I  do  not  entertain  any  doubt  whatever 
upon  either  of  the  questions  which  I  have  to  decide. 

The  first  question  is,  does  this  will  put  the  parties  taking 
under  the  appointments  to  their  election?  Now  I  will 
assume  for  this  purpose  that  all  the  appointments  are 
absolute,  though  it  is  scarcely  necessary  to  do  so,  as  they 
are  all  in  terms  absolute. 

The  matter  then  stands  thus :  There  are  appointments  by 
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deed  to  a  number  of  persons,  who,  in  the  events  which  have 
happened,  take,  in  effect,  absolute  interests  in  reversion 
upon  the  death  of  the  testatrix.  Those  interests,  except  of 
course  such  as  are  settled,  are  the  absolute  property  or  the 
appointees,  and  may  be  disposed  of  either  inter  vivos  or  by 
testamentarv  instruments.  Then  the  testatrix  makes  her 
will ;  and  tne  first  question  I  have  to  consider  is,  does  she 
purport  by  that  testamentary  instrument  to  dispose  of  the 
property  comprised  in  the  appointments  and  to  give  it  to 
persons  whom  I  call  her  resiauary  legatees — they  happen 
to  be  her  daughters  1  That  is  a  question  of  the  construction 
of  the  instrument. 

The  law  upon  the  point  I  take  to  be  well  settled,  and  it  is 
this — that  before  you  attribute  an  intention  to  a  testator  or 
testatrix,  to  dispose  of  that  which  does  not  belong  to  him 
or  her,  you  must  be  satisfied  from  the  form  of  the  instrument 
that  it  does  dispose  of  the  property  which  does  not  belong 
to  him  or  her — and  that  is  all.  The  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is,  that  the  testator  by 
his  will  intends  merely  to  devise  or  bequeath  that  which 
171]  belongs  to  him,  and  that  presumption  is  in  *favor  of 
those  who  contend  against  the  legatees.  On  the  other 
hand,  it  is  only  a  presumption,  which  may  be  rebutted  even 
by  parol  evidence;  and  it  may  be  rebutted  by  evidence 
snowing  that,  under  a  misapprehension  of  law,  the  testator 
believed  that  the  property  wnich  did  not  belong  to  him  did 
really  belong  to  him. 

In  this  case,  if  it  were  necessary — which  I  do  not  think  it 
is — to  resort  to  the  evidence  of  documents  for  that  pur- 
pose, I  think  they  do  show  that  the  testatrix  thought  she 
was  possessed  of  a  power  of  disposition  over  this  property 
of  which  she  was  not  possessed.  As  I  have  already  said,  I 
think  the  will  clear  without  resorting  to  other  presumptions. 

Now,  that  being  the  position  of  things,  the  testatrix  hav- 
ing executed  several  irrevocable  appointments,  she  makes 
her  will  in  these  terms :  [His  Lordship  read  the  will  as 
above  stated,  and  continued :]  Certainly  I  cannot  cut 
down  the  meaning  of  these  plain  words.  She  first  shows  a 
clear  intention  to  revoke  tne  previous  appointments,  and 
then  she  gives  what  it  turns  out  she  had  no  power  to  give  ; 
but  she  has  clearly  given  all  the  property  in  question  by  a 
proper  description,  a  description  which,  it  is  admitted, 
applies  only  to  that  property.  That  being  so,  she  has  given 
benefits  by  the  same  testamentary  instrument  to  persons 
who  would  be  entitled  under  the  deeds  of  appointment  to 
receive  that  property.    Those  persons  are,  therefore,  put  to 
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their  election,  as  it  is  called,  the  meaning  of  which  doctrine 
I  will  describe  presently.  Amongst  those  persons  there 
happens  to  be  the  plaintiflE  himself,  who  is  consequently 
put  to  his  election  as  between  the  legacy  of  £10,000  given 
by  the  will  and  the  benefits  he  takes  under  the  appoint- 
ment. Being  so  put  to  his  election,  he  elects  to  take  under 
the  will. 

The  next  question  is  one  of  some  singularity — not  on 
account  of  the  diflSculty  of  the  question,  but  on  account  of 
the  arguments  which  1  have  to  deal  with.  The  testatrix 
had  a  son  of  the  name  of  John  Cunliffe  Pickersgill  Gunliffe. 
This  son  became  entitled  in  his  lifetime,  under  the  irrevoca- 
ble deed  of  appointment  of  1861,  to  a  sum  in  reversion  pay- 
able upon  his  mother's  death — it  was  his  own  absolute 
property.  He  died  in  his  mother' s  lifetime,  and  a  consider- 
able time  before  his  mother.  What  was  his  position  at  the 
time  of  his  deaths  He  left  his  real  estate  to  his  eldest 
child,  *and  his  residuary  personal  estate  to  his  exec-  [172 
utors  upon  certain  trusts.  The  moment  he  died  the  rights 
of  the  parties  under  his  will  were  fixed :  the  executors  were 
entitled  to  the  appointed  fund,  and  the  eldest  son  was  en- 
titled to  the  real  estate.  There  was  no  power  in  the  mother, 
or  anv  one  else,  to  take  away  from  the  executors  the  abso- 
lute legal  ownership  of  the  reversionary  interest  to  which 
they  then  became  entitled.  It  is  wholly  immaterial,  to  my 
mind,  that  the  executors  did  not  sell  the  reversionary  interest 
either  to  pay^  debts  or  legacies,  or  make  some  other  more 
convenient  investment  under  the  power  contained  in  the 
will.  Nobody  could  have  doubted  that  a  purchaser  would 
have  had  an  excellent  title,  and  the  money  would  belong  to 
the  creditors  or  the  residuary  legatees,  as  the  case  might 
be.  The  title  of  the  executors  was  quite  clear,  absolute, 
and  indefeasible. 

Then  the  mother  makes  her  will,  and,  not  being  entitled 
to  dispose  of  this  fund,  she  gives  the  real  estate  in  Yorkshire 
to  her  son,  who  died  before  her,  although  he  was  not  dead 
at  the  date  of  the  will.  The  will,  being  a  testamentary 
instrument,  takes  no  effect  till  she  herself  dies ;  the  son  is 
dead,  and  if  the  law  had  not  been  altered  by  the  Statute  of 
Wills,  the  gift  to  the  son  would  have  lapsed.  But  the  law 
has  been  altered,  and  consequently  the  gift  to  the  son, 
which  woijld  otherwise  have  lapsed,  now  becomes  effectual 
in  the  same  manner  as  if  the  son  had  survived  the  mother, 
and  in  no  other  manner.  The  object  of  the  33d  section  of 
the  statute  is  to  give  effect  to  the  testatrix's  will  under  which 
the  gift,  which  would  otherwise  become  the  subject  of  lapse, 
22  Eng.  Rep.  2 
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occurs ;  and  it  only  points  out  the  mode  in  which  that  effect 
is  to  be  given. 

The  result,  therefore,  is  this,  that  the  child  dying  in  the 
testatrix's  lifetime  has  his  estate  augmented  by  the  devise 
or  bequest  made  to  him  by  the  testatrix ;  in  other  words, 
the  subject  of  the  devise  or  bequest  falls  into  the  estate  of 
the  child,  and  of  course  can  be  disposed  of  by  the  will  of 
that  child,  if  that  will  contains  apt  words  to  dispose  of  it. 
In  this  particular  case  it  does  not  appear  to  me  material  to 
consider  whether  there  were  or  were  not  apt  words.  If 
there  were,  the  eldest  son  of  that  child  takes  the  whole 
beneficially ;  and  if  there  were  no  apt  words,  the  same  son 
takes  the  whole  as  heir-at-law,  and  therefore  the  eldest  son 
173]  in  *any  case  becomes  entitled  to  that  estate.  But 
how  entitled  ?  He  takes  it  under  the  will  of  this  lady,  who 
had  given  it  to  his  father,  her  son. 

Now,  as  I  read  the  statute,  the  father's  estate  is  in  the 
same  position,  quoad  the  will  of  the  testatrix,  as  if  he  had 
survived  her ;  and  consequently,  as  between  his  estate  and 
her  disappointed  legatees,  her  disappointed  legatees  are  en- 
titled to  put  his  estate  to  election ;  that  is,  any  disappointed 
legatee  is  entitled  to  say,  *' You  shall  not  take  the  benefit 
given  to  your  estate  bv  the  will  unless  I  have  made  up  to 
me  an  equivalent  benefit  to  that  which  the  testatrix  intended 
me  to  take."  Sometimes  this  is  called  the  doctrine  of  com- 
pensation, which  is  the  meaning  of  the  doctrine  of  election 
as  it  now  stands.  The  disappointed  legatee  may  say  to  the 
devisee,  "  You  are  not  allowed  by  a  court  of  equity  to  take 
away  out  of  the  testatrix's  estate  that  which  you  would 
otherwise  be  entitled  to,  until  you  have  made  good  to  me 
the  benefit  she  intended  for  me.''  That  means  that  no  one 
can  take  the  property  which  is  claimed  under  the  will  with- 
out making  good  the  amount ;  or,  in  other  words,^  as  be- 
tween the  devisees  and  legatees  claiming  under  the  will,  the 
disappointed  legatees  are  entitled  to  sequester  or  to  keep 
back  from  the  other  devisees  or  legatees  the  property  so  de- 
vised and  bequeathed  until  compensation  is  made.  Thence 
arises  the  doctrine  of  an  equitable  charge  or  right  to  realize 
out  of  that  property  the  sum  required  to  make  the  com- 
pensation. 

If  you  follow  out  that  doctrine,  you  will  see  that  the  per- 
son taking  the  property  so  devised  or  bequeathed  takes  it 
subject  to  an  obligation  to  make  good  to  the  disappointed 
legatee  the  sum  he  is  disappointed  of.  Once  get.  the  doc- 
trine into  that  shape  and  you  will  then  see  that  the  eldest 
son  cannot  get  the  estate  at  all  without  making  good  the 
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necessary  amount  to  the  disappointed  legatees,  and  it  fol- 
lows, as  a  matter  of  plain  principle,  that  he  has  nothing  to 
complain  of.  The  very  instrument  which  gives  him  the 
benefit,  gives  him  the  benefit  burdened  with  tlie  obligation, 
and  the  old  maxim,  ^^Qui  sent  it  commodum^  sentire  debet  et 
onw*,"  applies  with  the  greatest  force  to  such  a  case  as  this. 

But  it  was  argued,  in  substance,  that  the  testatrix — who 
had  no  power  in  the  world  to  take  away  a  shilling  from  her 
son,  or  who  could  merely  impose  a  condition  on  the  object 
of  her  bounty  by  *8ayin§  that  he  should  not  take  the  [174 
subject  of  the  bounty  without  making  good  to  other  people 
what  she  intended  for  them — could  deprive  the  residuary 
legatees  of  the  son  of  that  which  was  their  exclusive  prop- 
erty. That  is  contrary  to  the  whole  theory  of  the  doctrine 
of  election,  and  would  have  the  effect  of  actually  taking 
away  that  property  from  the  son's  residuary  legatees  ex 
post  facto  by  an  ambulatory  instrument  coming  into  exist- 
ence after  the  death  of  the  testatrix,  without  any  compen- 
sation or  satisfaction  whatever. 

It  appears  to  me  that,  when  you  fairly  state  the  argument, 
you  see  at  once  a  plain  fallacy  in  it.  It  would  be  extraordi- 
nary if  any  person  could  take  property  away  from  another 
without  having  a  power  of  disposition  over  such  property; 
that  would  be  the  result  of  the  argument. 

Now,  one  more  remark  and  I  have  done.  It  is  said,  if  the 
testatrix's  son,  who  was  bound  to  elect,  had  done  so,  he 
would  have  elected  for  his  own  benefit  to  take  the  real  estate 
and  give  up  the  appointed  share.  That  is  a  mistake,  be- 
cause he  can  always  take  both  provisions  if  he  thinks  fit. 
He  is  not  bound  to  take  one  and  give  up  the  other.  As  I 
said  before,  he  may  take  both,  but  the  benefit  that  he  takes 
under  the  will  is  subject  to  the  obligation  upon  him  to  make 
good  the  consequent  loss  to  the  disappointed  legatees.  The 
obligation  is  only  to  the  extent. of  the  benefit  he  derives :  it 
cannot  go  beyond  that.  If  this  estate  had  been  less  in  value 
than  the  appointed  share,  the  fallacy  would  have  become 
obvious.  You  cannot  take  away  anything  from  the  eldest 
son  beyond  the  value  of  what  he  has  got,  wnich  is  the  York- 
shire estate  given  to  him ;  and  it  is  not  true  that  any  one 
can  now  elect  when  the  proper  person  to  elect  is  dead. 
There  are  two  persons,  the  person  entitled  to  the  real  estate 
aind  the  person  entitled  to  the  personal  estate;  which  of 
them  is  to  elect  ?  Who  can  decide  between  them  ?  No  one 
can.  There  is  no  power  of  election  in  such  a  case,  that  is, 
of  election  in  the  ordinary  sense.  You  must  treat  the  case 
as  if  each  of  those  two  persons  took  his  property  separately, 
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and  then,  as  I  said  before,  you  must  discover  upon  whose 
property  the  obligation  lies  to  make  good  what  is  required 
to  satisfy  the  disappointed  legatees.  You  will  then  see  at 
once  the  eflFect  is  to  charge  the  Yorkshire  estate  with  the 
175]  deficiency,  *and  it  appears  to  me,  therefore,  that  the 
persons  entitled  to  the  residuary  personal  estate  of  the  son 
take  it  free  of  any  obligation. 

There  will  accordingly  be  a  declaration  that  the  plaintiflE 
and  all  other  persons  claiming  under  Mrs.  Pickersgill' s  will 
are  bound  to  elect  between  the  benefits  conferred  on  them 
by  the  deeds  and  the  benefits  conferred  on  them  by  the  will ; 
and  then  that  the  defendant,  J.  C.  Pickersgill  Cunliflfe, 
takes  the  Yorkshire  estates  charged  with  the  sum  of  £3,760. 

It  is  not  material  for  the  present  purpose  to  consider,  and 
I  do  not  decide,  what  are  the  rights  of  the  diflEerent  parties 
under  the  deed  of  1863,  since  I  wish  to  avoid  doing  anything 
that  may  prejudice  the  future  claims  of  the  children  of  Mrs. 
Rodger  and  Mrs.  Shepherd. 

Solicitors:  Kearsey^  Son  &  Hawes ;  FresTifields  &  Wil- 
liams, 

See  7  Eng.  R.,  616  Dote  ;  18  Eng.  R.,  them  passed  to  the  devisee,  and  on  the 

727  note;   14  Eng.   R.,  237  note;   18  determination  of  the   life  estate  the 

Eng.  R.,  758  note  ;  Lewis  t).  Lewis,  Ir.  whole  estate  would  be  held  hj  him  ; 

L.  K.,  11  Ek).,  110,  affirmed  Id.,  840;  that  the  statutory  right  of  renunciation 

Matter  of  Frey's  Estate,  52  Cal.,  658.  being  an  existing  law  at  the  time  of 

Appellee  and  wife  assumed  the  care  the   execution   of   the    agreement,    it 

and  support  of  the  minor  child  of  ap-  would  be  considered  as  entering  into 

pell  ant's  testator,  without  any  express  the  agreement,  and  in  contemplation  of 

agreement  as  to  pay  therefor.     After-  the  parties  in  making  it. 

wards,  by  a  written  acknowledgment,  A    renunciation    by    the    testator's 

they  agreed  not  to  charge  for  support  widow  of  the  provision  of  the  will  in 

of  such  child  unless  the  will  then  made  her  behalf,  in  pursuance  of  the  stat- 

by  the  father  of  the  child  **  should  be  ute,  does  not  destroy  the  effect  of  the 

broken."    The  widow  of  the  testator  will  nor  render  it  an  inoperative  instru- 

renounced  the  provisions  of  the  will,  ment,   except  so  far  as  the  widow's 

Held  that  by  such  renunciation   the  rights  are  affected :  Green  id.  Birch,  2 

will  was  not  broken,  as  contemplated  Bradw.,  528. 

by  the  agreement  of  appellees,  and  it  Where  a  testator,  by  his  will,  makes 

furnished  no  fi^unds  for  a  repudiation  a  provision  for  the  benefit  of  his  wife, 

by  them  of  their  agreement,  or  to.es-  and  directs  that  such  provision  shall 

tablish  a  claim  against  the  estate  of  the  be  received  by  her  in  lieu  of  all  her 

testator.  dower  or  thirds  in  his  real  or  personal 

The  renunciation  by  the  widow  af-  estate,  these  words  are  not  to  be  lim- 
fected  the  provisions  of  the  will  as  re-  ited  and  restrained  to  the  lands  of 
gards  appellee  only  to  the  extent  of  a  which  the  testator  died  seized,  but 
dower  interest  in  eight  acres,  parcel  of  comprehend  all  the  lands  of  which  the 
a  forty  acre  tract  devised  to  the  minor  testator  was  seized  during  the  mar- 
child  in  question,  and  as  to  the  eight  riage,  and  in  which  his  wife  might 
acres  the  widow  made  no  claim.  Held,  be  entitled  to  dower  ;  so  as  to  put  the 
that  the  will  was  unbroken,  even  as  to  widow  to  her  election  between  the  pro- 
the  eight  acres,  for  by  it  the  fee  in  visions  of  the  will,  and  her  dower  in 
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lands  conveyed  away  by  the  testator  made  for  her  in  the  will  of  her  has- 

daring  covertare.  band  and  her  dower  interest  "  in  the 

The    statute    concerning    estates  in  lands  of  her  hasband/'  has  reference 

dower,  which  follows  the  rule  of  the  only  to  such  lands  as  the  husband  is 

common  law,  endows  a  widow  of  the  seized  of  at  his  death  :   Westbrook  v. 

third  part  of  all  the  lands  whereof  her  Vandenburgh,  86  Mich.,  80. 

husband  was  seized  of  an  estate  of  in-  A  widow's  election  to  take  her  dower 

heritance  at  any  time  daring  the  mar-  instead  of   a  legacy  in  lieu  thereof, 

riage.  made  under  a  mistake  as  to  her  rights, 

Whether  the  husband  dies  seized  or  may  be  revoked,  nunc  pro  tune,  and 

has  conveyed  away  tlie  lands  during  she    placed  in  statu  quo,   unless  the 

the  coverture,  the  wife's  right  to  be  situation  has  so  changed  since  her  ellc- 

endowed  is  precisely  the  same ;   pro-  tion  that  it  cannot  be  done  without 

vided  he  was  seized  at  any  time  daring  prejudice  to  the  subsequently  acquired 

covertare.  rights  of  others  ;  Macknet  v.  Macknet, 

Yet,  to  entitle  a  widow  to  recover  29  N.  J.  Eq.,  54. 
damages  for  withholding  her  dower.  The  court  cannot  elect,  for  an  infant, 
the  husband  must  have  died  seized.  between  a  right  to  land  and  the  follow- 
Where  a  will  contains  a  provision  ing  of  the  purchase-money  into  other 
for  the  widow  of  the  testator,  which  he  land,  without  having  such  a  case  be- 
dedares  shall  be  received  in  lieu  of  fore  it  as  will  enable  it  to  make  an  in- 
dower  in  his  estate,  and  she  omits,  for  telligent  and  effectual  election,  and  a 
more  than  a  year  after  the'  testator's  next  friend  has  no  power  to  make  an 
death,  to  enter  upon  the  land  of  the  election  by  filing  a  bill  in  one  aspect 
deceased,  or  to  commence  proceedings  alone :  Haggard  v.  Benson,  8  Tenn. 
for  the  recovery  or  assignment  of  her  Chy.,  368. 

dower,  she  will  be  held  to  have  elected  Where  a  testator  leaves  real  estate, 

to  take  the  provision  made  by  the  will ;  of  which  his  widow  is  dowable,  a  leg- 

and  her  right  to  recover  her  dower  will  acy  given  to  her  in  lieu  of  her  dower 

be  effectually  barred.  does  not,  as  between  legatees,  abate  on 

The  devisees  and  grantees  of   the  deficiency  of  assets,  but  is  entitled  to 

hasl>and  are  under  no  obligation  to  preference  over  gifts  purely  volunta- 

give  the  widow  notice  of  the  provi-  ry :   Howard  v.  Panels,  30  N.  J.  Eq., 

sions  made  for  her  by  the  will,  and  to  444. 

require   her   to   make   her   election  :  A  mortgage  and  lease  given  to  a  wife 

Palmer  «.  Voorhis,  85  Barb. ,  479.  as  part  of  a  family  settlement,  will  be 

A  married  woman  is  not  barred  of  protected  in  equity,  by  requiring  the 

her  dower  in  lands  whereof  her  hus-  payment  out  of  the  deceased  husband's 

band  was  seized  of  an  estate  of  inherit-  personal  estate  of  a  mortgage  in  suit 

ance  during  the  marriage,  and  which  for  foreclosure,  which,  if  foreclosed, 

he  conveyea  in  his  lifetime,  by  deed,  would  deprive  her  of   her   security: 

in  wliich  she  did  not  join,  by  reason  of  Slack  v.  Emery,  80  N.  J.  Eq.,  458. 

her  having  accepted  the  benefit  of  pro-  The  right  to  elect  to  take  in  lieu  of 

visions  made  for  her  in  the  will  of  her  dower  is  personal,  and  if  the  widow 

husband  ;  the  statute  (Comp.  L.  1871,  die  without  making  it  her  representa- 

g  4286)  requiring  the  widow  to  make  tives  cannot  do  so  :  Crozier's  Appeal  >  7 

her  election    between  the   provisions  Weekly  Notes  (Penn.),  197. 
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^  [6  Chancery  Division,  176.] 

M,R.,  Dec.  11,  1876. 

Governors  of  Magdalen  Hospital  v.  Knotts. 

[1876    M.     248.] 

Hospital  Lease  beyond  Twenty-one  Tears — Void  or  Voidable — 18  Mix,  e.  10,  ».  8 — 
Action  by  Governors  to  avoid  Lease — 8t€Uute  of  LiniitcUions — Demurrer, 

•In  1788  the  then  jg^overnors  of  Magdalen  Hospital  demised  certain  property  be- 
longing to  the  charity  to  a  lessee  for  ninety-nine  years  at  a  peppercorn  rent,  and 
the  property  had  been  enjoyed  under  the  lease  ever  since.  In  1876  the  present 
governors  of  the  hospital  brought  an  action  claiming  a  declaration  that  the  lease  was 
void  under  the  statute  13  Eliz.  c.  10,  and  possession  accordingly,  whereupon  the 
defendants,  who  were  persons  claiming  by  derivative  title  from  the  original  lessee, 
demurred  to  the  statement  of  claim,  on  the  ground  that  the  action  was  barred  by 
the  Statute  of  Limitations : 

Held  that  the  lease  was  not  originally  void,  but  only  voidable  at  the  option  of  the 
successive  governors  of  the  hospital ;  that  the  present  governors  had,  by  bringing 
the  action,  exercised  that  option,  and  had  avided  the  lease ;  and  that  the  Statute  of 
Limitations  did  not  commence  to  run  till  action  brought,  and  therefore  did  n6t  apply 
to  the  case. 

Demurrer  overruled. 


183] 


[6  Chancery  Division,  183.] 
M.R..  Jan.  27,  1877. 

*Hampton  V.  Holman. 

[1864     H.     42.] 

Will — Construction — Oijt  to  A.  for  Life,  with  Remainder  to  her  unhom  Children^  and 
"  Children*S  Children** — Jiemoteness — Estate  Tail — Cy-pris — Practice — Jurisdiction 
as  to  future  Rights. 

A  testator  directed  that  on  his  daughter  attaining  twenty-one,  his  trustees  should 
pay  the  income  of  his  freeholds  and  copyholds  to  her  during  her  life ;  "  and  should 
she  live  to  become  marriageable,  and  ^ie  leaving  a  child  or  children  behind  her 
born  in  lawful  wedlock,"  tlien  that  his  trustees  should  apply  the  income  to  the  sup- 
port and  maintenance  of  "  such  child,"  if  only  one,  or,  if  more  than  one,  equally 
among  "  such  children  during  their  lives,  and  in  like  manner  to  their  children  and 
children's  children,  each  family  having  the  father  or  mother's  share ;  or  should  his 
said  daughter  die  previous  to  being  married,*  or  after  marriage  leaving  no  child  or 
children  oehind  her  born  in  lawful  wedlock,  or,  if  leaving  children  as  afore-described, 
upoh  them  or  their  families  becoming  extinct,"  then  over. 

The  testator's  daughter  survived  him  and  attained  twenty-one,  she  being  his  solo 
heiress- at-law  and  a  spinster. 

The  following  questions  then  arose :  First,  whether  the  gift  over  after  her  life 
estate  was  not  void  for  remoteness ;  secondly,  if  not,  whether  she  was  not  entitled  to 
an  immediate  estate  tail  in  possession ;  and  thirdly,  whether,  admitting  that  she 
took  an  estate  for  life,  and  that  her  children  (if  any)  took  life  estates  in  remainder, 
she  did  not  take  an  estate  tail  in  remainder  expectant  on  those  life  estates : 

Held,  first,  that  the  gift  over  after  the  daughter's  life  estate  was  not  void  for 
1 84]  ^remoteness ;  secondly,  that  she  did  not  take  an  estate  tail  in  possession ;  but 
that  the  third  question  could  not  bo  decided  at  present,  as  it  related  to  future  rights. 

Hayes  v.  Hayes  (*)  held  not  to  be  law.     Forsljrook  v.  Forsbrook  (*)  discussed. 

The  cy-pris  doctrine  considered  and  explained. 

(>)  4  Russ.,  311.  («)  Law  Rep.,  3  Ch.,  98. 
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John  Hampton,  by  his  will,  dated  the  5th  of  November, 
1862,  directed  his  trustees  that,  on  his  daughter,  Mary  Ann 
Hampton,  attaining  the  age  of  twenty-one  years,  she  should 
have  the  full  amount  of  the  annual  proceeds  arising  from 
his  freehold,  copyhold,  leasehold,  and  funded  property 
during  her  life  for  her  separate  use,  after  deducting  certain 
annual  and  other  payments.  The  testator  then  proceeded 
as  follows:  "And  should  my  said  daughter,  Mary  Ann 
Hampton,  live  to  become  marriageable  and  die  leaving  a 
child  or  children  behind  her  born  in  lawful  wedlock,  then  it 
is  my  will,  and  I  hereby  direct  my  said  trustees  or  their 
successors  to  apply  the  proceeds  of  my  estate,  after  the  de- 
ductions aforenamed,  to  the  support  and  maintenance  of 
such  child,  if  there  is  only  one,  or  if  more  than  one,  in  fair 
and  equal  proportions  among  such  children  for  and  during 
the  term  of  their  natural  lives,  and  in  like  manner  to  theii* 
children  and  children's  children,  each  family  having  among 
them  the  father  or  mother's  share:  or  should  my  said 
daughter,  Mary  Ann  Hampton,  die  previous  to  being  mar- 
ried, or  after  marriage  leaving  no  child  or  children  behind 
lier  born  in  lawful  wedlock,  or,  if  leaving  children  as  afore- 
described,  upon  them  or  their  families  becoming  extinct," 
then  over. 

The  testator  died  on  the  14th  of  November,  1863.  On  the 
1 2th  of  March,  1864,  a  decree  was  made  for  the  administra- 
tion of  the  testator's  estate  in  a  suit  in  which  his  daughter, 
Mary  Ann  Hampton — who  was  his  only  child — was  plaiur 
tiff,  and  the  sole  acting  trustee  and  executor  of  the  will  was 
defendant.  • 

The  plaintiff  attained  her  age  of  twenty-one  years  on  the 
23d  of  August,  1876,  and  now  presented  a  petition  that  the 
defendant  might  be  ordered  to  convey  the  testator's  free- 
hold, copyhold,  and  leasehold  estates  to  her  absolutely,  on 
the  ground  that  the  limitations  contained  in  the  will,  subse- 
quent to  the  limitation  to  her  for  *life,  were  void  for  [185 
remoteness,  and  that  consequently  the  estates  passed  to  her 
as  the  testator's  sole  heiress-at-law  and  next  of  kin. 

Cookson^  Q.C.,  and  Tremlett^  for  the  petitioner:  The 
main  question  in  this  case  is  as  to  the  effect  of  the  testator's 
gift  oi  his  freehold  and  copyhold  estates. 

According  to  Hayes  v.  Hayes  (*),  the  gift  over  after  the 
daughter's  life  estate  is  void  for  remoteness,  for  there  Sir 
John  Leach  held  that  an  estate  cannot  be  limited  to  an 
unborn  child  for  life,  unless  the  remainder  vests  in  interest 
at  the  same  time. 

0  4RUS8.,  311. 
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It  appears,  however,  from  Boughton  v.  James  (*),  that  Sir 
John  Leach  was  dissatisfied  with  his  decision,  and,  no 
doubt,  it  cannot  be  reconciled  with  Williams  v.  Teale  ("), 
Oooding  v.  Read  ("),  and  Oooch  v.  Oooch  (*).  It  is  also 
questioned  in  Jarman  on  Wills  (*).  Indeed  it  is  diflBicult  to 
see  why,  after  the  well-known  decision  in  Cadell  v.  Palm- 
er (•),  the  gift  should  be  void  for  remoteness. 

If  the  ^St  is  not  void  for  remoteness,  then  we  submit  that 
the  petitioner  takes  an  immediate  estate  tail  in  possession, 
bjr  tne  application  of  the  cy-pres  doctrine.  This  is  really  a 
gift  to  A.  for  life,  with  remainder  to  his  children  for  life, 
with  remainder  to  their  children  for  life,  and  so  on ;  and  it 
is  well  settled  that  in  such  a  case  the  effect  of  ^ving  life 
estates  to  successive  generations,  to  be  multiplied  indefi- 
nitely, is  to  create  an  estate  tail  in  A. :  Mortwier  v.  West  (') ; 
Earl  of  Tyrone  v.  Marquis  of  Waterford  (•). 

Again,  the  words  "children's  children"  mav  be  taken  to 
mean  **  issue,"  or  '^heits  of  the  body,"  which  would  still 
create  an  estate  tail  in  possession  in  the  petitioner :  Trash 
V.  Wood  (•) ;  Roddy  v.  Fitzgerald  ('•) ;  Jesson  v.  Wright  ("). 

But  assuming  that  the  petitioner  takes  an  express  estate 
in  possession  for  life,  and  that  her  children,  if  she  has  any, 
take  life  estates  in  remainder,  a  possible  construction  is  that 
186]  she  is  entitled  *to  an  estate  tail  in  remainder  expect- 
ant on  those  life  estates :  Forshrook  v.  Forsbrook  {"). 

Jessel,  M.R.:    That  is  a  question  I  cannot  decide  now. 

W.  Barbery  for  parties  entitled  under  the  ultimate  gift 
over,  was  not  called  upon,  but  mentioned  Parfitt  v.  J^m- 
ber  ("). 

Chittyy  Q.C.,  and  S,  Cracknally  for  the  defendant. 

8.  J,  OracknaUj  for  other  parties. 

Jessel,  M.R.:  The  questions  raised  on  this  will  are  by 
no  means  easily  solved,  and  I  am  thankful  to  say  I  have 
only  to  solve  two  of  them.  The  questions  are  of  general 
interest  on  the  law  and  practice  oi  the  court,  and  also  on 
the  general  law  of  real  property  as  regards  the  construction 
of  devises. 

The  first  question  I  have  to  consider  is  as  to  the  general 
practice. 

The  petitioner  is  confessedly  entitled  for  her  life,  under  a 

(>)  1  Coll.  C.  C,  26,  87.  (8)  1  D.  F.  A  J.,  613 ;   29  L.  J.  (Ch.). 

(*)  6  Hare,  239.  486. 

(«)  4  D.  M.  A  G.,  610.  (»)  4  My.  A  Cr..  324,  828. 

(*)  14  Beav.,  665;  8  D.  M.  A  G.,  866.  ('•)  6  H.  L.  C,  828,  881,  882. 

(«)  8d  ed.,  vol.  I,  p.  261.  (")  2  Bli.,  1. 

(•)  7  Bli.,  N.S..  202.  (")  Law  Rep.,  8  Ch.,  93,  99. 

O  2  Sim.,  274.  ('»)  Law  Rep.,  4  Eq.,  443. 
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will,  to  freeholds  and  copyliolds  which  are  settled  upon 
trusts  for  her  benefit.  Slie  claims  that,  according  to  the 
true  construction  of  the  will,  what  is  expressly  given  to  her 
for  life  is  also  given  to  her  for  an  estate  larger  than  an 
estate  for  life ;  tnat  is  to  say,  that  she  takes  an  estate  tail 
in  equity  in  the  lands  in  question,  and  she  asks  me  for  a 
declaration  accordingly,  and  for  conveyance  of  the  lands  to 
her  on  the  footing  of  that  declaration.  Of  course,  if  that 
were  my  opinion  on  the  construction  of  the  will  it  would  be 
my  duty  to  comply  with  her  prayer.  That  question  is 
therefore  ripe  for  decision. 

Another  question  is,  whether,  supposing  she  is  not  enti- 
tled to  an  estate  tail,  the  gifts  over  after  her  life  estate  are 
not  void  for  remoteness,  and  if  so,  whether  she  is  not, 
as  the  testator's  sole  heiress-at-law,  entitled  to  the  whole 
property  absolutely.  That  is  also  a  question  which  I  can 
now  decide. 

The  third  question  suggested  is  whether,  admitting  that 
she  takes  an  express  estate  for  life  and  that  her  children,  if 
she  has  any,  take  estates  for  life  after  her  death,  she  is  not 
entitled  to  an  estate  tail  *in  remainder  expectant  on  [187 
those  life  estates,  and  to  a  declaration  accordingly. 

That,  according  to  the  practice  of  this  court,  is  not  a 
question  which  can  be  decided  now. 

It  was  always  the  settled  law  of  the  old  Court  of  Chan- 
cery, and  it  is  therefore  now  the  settled  law  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  that  it  is  not  the 
province  of  the  court  to  declare  the  rights  of  parties  except 
m  cases  where  immediate  relief  can  be  given.  The  immediate 
relief  may  be  merely  incident  to  the  estate,  as  for  instance, 
where  a  question  arises  as  to  the  cutting  of  timber  by  a 
tenant  for  life  or  remainderman.  , 

So  where  an  estate  is  vested  in  a  tenant  for  life  with 
remainders  over,  and  the  person  to  whom  the  life  estate  is 
given  claims  that  under  the  limitations  over  he  is  really 
tenant  in  tail  in  possession,  and  asks  by  bill  that  the  estate 
may  be  conveyed  to  him — that  is  allowed.  But  where  the 
court  is  asked  to  do  nothing  more  than  to  declare  future 
rights,  it  is  clear  that  the  court  will  not  make  any  declara- 
tions as  to  future  rights,  and  as  an  authority  for  that  prop- 
osition I  will  only  mention  the  case  of  Lady  Langdale  v. 
Briggs  (*),  before  the  Court  of  Appeal. 

I  am  rather  surprised,  on  looking  at  ForshrooJc  v.  Fors- 
hrooJc  (*),  to  find  that  the  Lords  Justices  actually  decided 
contrary  to  the  rule.     Their  decision  was,  in  substance, 

(»)  8  D.  M.  <k  G..  891.  («)  Law  Rep.,  3  Ch.,  98. 

22  Eng.  R:ep.  3 
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this :  the  tenant  for  life  under  a  will  being  alive,  and  the 
tenant  in  immediate  remainder  being  also  alive,  they  de- 
cided that  there  was  an  ultimate  remainder  in  tail  in  the 
tenant  for  life.  That  transgressed  the  well  established  rule 
of  the  court.  The  question  is  whether  that  was  unin ten  tional, 
or  whether  the  Lords  Justices  intended  deliberately  to  re- 
verse the  rule.  I  am  satisfied  that  it  was  a  mere  slip,  and  the 
proof  that  it  was  so  is  this,  that  when  the  case — it  was  a 
special  case — was  brought  on,  they  noticed  that  in  any  event 
the  plaintiffs,  who  were  the  persons  in  possession,  must  be 
entitled  for  life,  and  they  therefore  took  the  objection  that 
there  was  no  matter  at  present  in  dispute  which  would  give 
,  the  court  jurisdiction  to  decide  the  questions,  the  rule  ap- 
plicable to  an  ordinary  suit  being  of  course  equally  applica- 
ble to  a  special  case.  They  therefore  took  the  very  point 
188]  themselves.  Mr.  W.  rearson,  on  behalf  of  the  *plain- 
tiflfs,  then  argued  against  the  objection  at  considerable 
length,  and  concluded  by  submitting  that  the  court  should,  * 
if  necessary,  give  leave  to  amend  the  special  case  by  insert- 
ing some  question  which  would  give  the  coart  jurisdiction, 
as  for  instance  a  question  respecting  the  plain tiflfs  right  to 
commit  waste.  The  Lords  Justices  thereupon  gave  permis- 
sion to  amend  the  case  by  insertiiig  a  question  whetner  the 
plaintiffs  were  entitled  to  commit  waste,  and  the  main  argu- 
ment then  proceeded.  They  therefore  acknowledged  the 
rule,  and  accordingly  maintained  the  objection,  and  Lord 
Cairns,  in  delivering  judgment,  observed  (*),*' We  have 
already  said  that  the  special  case  must  be  amended  by 
stating  that  the  first  takers  desire  to  know  whether  they 
have  power  to  commit  waste,  and  the  answer  to  the  question 
must  be  that  they  are  not  so  entitled." 

It  is  quite  plain,  therefore,  that  the  Lords  Justices  in 
deciding  as  they  did,  that  the  existing  tenants  for  life  took 
an  ultimate  remainder  in  tail  upon  the  determination  of 
other  life  estates,  did  not  really  intend  to  alter  the  rule. 

That  being  so,  the  question  whether  the  petitioner  in  this 
.   case  does  or  does  not  take  an  estate  tail  in  remainder  is  not 
ripe  for  decision,  and  consequently  I  ought  not  to  express, 
and  I  do  not  express,  any  opinion  upon  it. 

Now  as  to  the  first  point  raised  by  the  petitioner,  the 
question  would  not  have  been  arguable  had  it  not  been  for 
one  authority,  and  I  must  again  express  an  opinion  similar 
to  that  I  have  already  expressed,  and  say  that  there  the 
judge  made  a  slip,  as  all  judges  do  at  times. 

The  authority  to  which  I  refer  is  Hayes  v.  Hayes  (*), 

(»)  Law  Rep.,  8  Ch.,  98.  («)  i  Ruas.,  811. 
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which  was  a  decision  of  Sir  John  Leach.  It  was  there  held 
that  j^ou  cannot  limit  to  an  unborn  child  for  life  unless  the 
remainder,  after  his  death,  vests  in  interest  at  the  same 
time. 

It  never  was  law  that  the  remainder  must  vest  in  interest 
at  the  same  time.  You  might  always  give  a  life  interest  to 
an  unborn  person  being  a  child  of  a  person  in  being,  and  it 
did  not  matter  what  the  gift  over  was  after  the  death  of 
such  unborn  child;  it  did  not  aflfect  his  interest.  There 
must  be  some  mistake  in  that  decision ;  at  all  events  it  has 
never  been  followed.  As  I  *read  the  authorities,  it  [189 
has  not  only  not  been  followed  but  the  contrary  construction 
has  prevailed.  Indeed  the  contrary  has  been  assumed, 
sometimes  without  contest,  in  some  reported  cases,  and  in 
order  to  show  that  that  is  so  I  may  refer  to  the  case  of  Gooch 
V.  Gooch  (*).  There  a  gift  to  children  for  their  lives  was 
assumed  to  include  unborn  children,  and  the  bill  only;  asked 
that  the  substitutionary  gift  over  to  their  children  might  be 
declared  void  for  remoteness.' 

In  Williams  v.  Teale  (*)  the  decision  was  exactly  the  re- 
verse of  that  in  Hayes  v.  Hayes  ('),  and  it  is  only  necessary 
for  me  to  read  the  following  portion  of  Sir  James  Wigram'  s 
judgment  (*):  "Upon  another  point  I  have  also  as  strong 
an  opinion  as  may  be  consistent  with  the  respect  which  is 
due  to  the  decision  of  a  very  eminent  judge,  with  which  it 
possibly  may  be  thought  to  conflict.  I  think  that,  under 
this  will,  notwithstandmg  the  decision  in  Hayes  v.  Hayes^ 
the  limitation  of  the  testator's  property  to  the  unborn  chil- 
dren of  the  testator's  children  is  not  void  for  remoteness  only 
because  it  is  a  gift  to  persons  who  might  be  unborn  at  the 
death  of  the  testator." 

It  is  plain  to  my  mind  that  Sir  James  Wigram' s  decision 
is  in  direct  conflict  with  Sir  John  Leach's. 

The  next  case — which  was  a  case  before  the  Court  of  Ap- 
peal— is  Gooding  v.  Head  (').  There  a  testator  devised 
lands  upon  trust  to  pay  the  rents  and  profits  to  a  tenant  for 
life,  and,  after  her  decease,  and  until  her  youngest  child 
should  attain  twenty-five,  to  pay  the  rents  and  profits  for 
the  maintenance  of  her  children,  and  on  the  youngest  child 
attaining  twenty-five,  to  sell  and  divide  the  proceeds  among 
all  the  children  of  the  tenant  for  life  then  living,  and  the 
issue  of  such  as  should  be  dead.  It  was  objected  that  the 
trusts  for  the  children  were  void  for  remoteness,  the  ques- 

(>)  14  Beav.,  666;  8  D.  M.  &  G.,  866.  (*)  6  Hare,  260. 

(*)  6  Hare,  239.  (»)  4  D.  M.  A  G.,  610. 

(>)  4  Ross.,  811. 
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tion  being  whether  the  maintenance  gift  was  good,  that  is, 
the  gift  to  the  children  until  the  youngest  attained  twenty- 
five.  The  Master  of  the  Rolls  held  it  was  good,  and  that 
decision  was  appealed  from,  the  appellants  contending  that 
the  trust  for  sale  being  void  for  remoteness,  the  trust  for 
190]  maintenance  was  inseparable  *from  it,  and  therefore 
also  void.     The  Lords  Justices,  however,  dismissed  the  ap- 

f)eal  with  costs.     Hayes  v.  Hayes  (*)  does  not  appear  to 
lave  been  cited  in  that  case ;  it  is  only  mentioned  in  the 
reporter' s  note. 

rJow  I  take  it  that  both  the  cases  to  which  I  have  referred 
are  not  to  be  reconciled  with  Hayes  v.  Hayes  ;  at  all  events, 
they  differ  from  it  so  far  as  to  leave  me  at  liberty  now  to 
say  that  Hayes  v.  Hayes  is  not  sound  law;  indeed  it  ap- 

Sears  that  Sir  John  Leach  himself  was  dissatisfied  with  his 
ecision. 

That  being  so,  it  follows  in  this  case  that,  whoever  takes 
an  estate  tail — if  any  one  does — ^lit  all  events  there  is  here  a 
gift  to  the  ''child  or  children"  of  the  petitioner,  and  that, 
whether  the  petitioner  takes  a^  estate  tail,  or  her  "  child  or 
children"  take  an  estate  tail,  or  no  one  takes  an  estate  tail, 
the  gift  is  not  void  for  remoteness ;  and  if  Hayes  v.  Hayes 
is  out  of  the  way  the  children  may  well  take  estates  for  life. 

I  am,  therefore,  of  opinion  that  the  gift  over  after  the 
petitioner's  life  estate  is  not  too  remote.  Then,  does  the 
petitioner  take  an  immediate  estate  tail  in  possession !  Now, 
there  is  a  great  deal  to  be  gathered  in  favor  of  this  view  from 
some  of  the  older  authorities,  because  they  give  rise  to  con- 
siderable difficulty  as  to  determining  what  words  are  suffi- 
cient to  create  an  estate  tail. 

First  of  all,  there  is  the  doctrine  usually  called  cypres. 
It  has  been  said  that  that  doctrine  only  applies  to  executory 
trusts ;  but  that  is  not  so.  In  the  first  place,  the  doctrine 
is  not  properly  called  cy-pres  at  all :  it  is  merely  a  rule  of 
construction — a  rule  of  construction,  that  is,  by  which  you 
sacrifice  the  particular  intent  to  the  general  intent,  or  the 
subordinate  intent  to  the  paramount  intent.  When  you 
find  two  intents  in  a  will  which  are  inconsistent  with  each 
other,  and  you  therefore  cannot  carry  out  both,  you  give 
effect  to  the  general  or  paramount  intent.  The  rule  applies 
just  as  much  to  direct  clevises  as  to  executory  trusts — where 
trustees  are  directed  to  convey  or  do  some  other  act.  That 
the  doctrine  is  a  rule  of  construction  is  laid  down  in  tlie 
most  express  terms  by  Lord  Romilly  in  Parfltt  v.  Hem- 
ber  (").     He  says  (') :  "  I  think  the  doctrine  of  cy-pres  estab- 

(')  4  Ru88.,  811.  (*)  Law  Rep.,  4  Eq.,  443.  (»)  Law  Rep.,  4  Eq.,  446. 
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lished  by  Humherston  *v.  Humherston  (*)  is  not  a  [191 
doctrine  to  be  confined  to  cases  where  the  testator  has  made 
a  will  of  an  executory  chamcter,  and  has  imposed  on  the 
court,  or  on  persons  surviving  them,  the  duty  of  carrying 
his  general  intention  into  effect  by  framing  a  settlement  for 
that  purpose,  but  that  this  doctrine  is  a  rule  of  construction, 
and  that,  when  the  court  finds  that  the  object  expressed  by 
the  testator  is  to  give  to  A.  an  estate  for  life,  to  A.'s  eldest 
son  another  estate  for  life,  and  to  his  eldest  son  a  third 
estate  for  life,  and  so  on,  the  court  will  carry  that  intention 
into  eflfect  as  nearly  as  it  can." 

It  may  be  said  that  that  was  only  a  dictum^  not  necessary 
for  the  decision  of  the  case,  but  I  will  now  refer  to  another 
case  which  is  an  actual  decision  on  the  point,  namely, 
Monypenny  v.  Bering  (*).  That  was  a  case  which  was  sent 
to  a  court  of  law — the  Court  of  Exchequer — and  therefore 
the  judges  could  onlv  treat  the  case  as  one  of  express  and 
direct  legal  devise.  The  court  there  discussed  this  doctrine 
which  they  called  the  doctrine  of  cypres.  [His  Lordship 
then  read  part  of  the  judgment  at  pages  428,  429,  commenc- 
ing, *' The  doctrine  of  cy-pres^  in  reference  to  questions  of 
perpetuity,"  down  to  the  words  "sacrificed  to  that  extent 
liis  particular  intention  "—and  continued :] 

Now  in  neither  of  these  two  last  cases  is  there  a  trace  of  a 
restriction  of  the  doctrine  to  executory  trusts,  and  when  you 
see  it  is  originally  a  rule  of  construction,  and  the  reason  of 
the  rule,  there  is  no  reason  why  it  should  be  so  restricted. 

In  Monypenny  v.  Bering  it  was  said  that  you  cannot 
apply  the  rule  where  the  effect  of  so  doing  will  be  to  make 
the  estate  devolve  in  a  line  of  succession  different  from  that 
w^hich  the  testator  has  expressly  designated.  In  Jesson  v. 
Wright  (*)  the  question  was  whether  certain  words — ''  heirs 
of  the  body" — could  be  controlled  by  the  context,  and  it 
was  held  that  technical  words  must  have  their  legal  effect, 
unless  from  other  inconsistent  words  it  is  clear  that  the  tes- 
tator meant  otherwise.  In  that  case  the  House  of  Lords 
held,  in  accordance  with  what  has  been  the  universal  opinion 
of  the  profession  since,  that  the  other  words  of  the  will 
were  not  sufficient  to  interfere  with  that  well-established 
rule  of  law. 

There  are,  however,  some  observations  of  the  House  of 
Lords  in  *that  case  to  which  I  should  like  to  refer.  [192 
The  Lord  Chancellor  says  (*) :  "  It  is  a  general  rule  of  law, 
to  be  collected  from  a  consideration  of  all  the  cases,  that  a 

(>)  1  p.  Wms.,  332.  O  2  Bli.,  1. 

.     (*)  16  M.  &  W.,  418.  (*)  2  BU.,  49, 
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particular  intent  expressed  in  a  will  must  give  way  to  a  gen- 
eral intent.  It  is  supprising  that  so  much  pains  should 
have  been  taken  to  establish  such  a  rule,  the  enect  of  which 
is,  usually,  to  enable  the  first  taker  to  destroy  both  general 
and  particular  intent.  The  words  'heirs  of  the  body,' 
prima  facie^  mean  all  descendants;  and  it  is  likewise  a 
rule  of  law  that  all  descendants  should  take  under  these 
words,  unless  they  are  clearly  qualified  and  restricted  by 
other  words  so  as  to  give  them  a  more  limited  sense.  The 
great  judicial  difficulty  arises  in  the  application  of  these  rules 
to  the  words  of  each  will.  I  cannot  admit  that  all  the  cases 
cited  have  been  well  decided ;  but  it  was  hardly  to  be  ex- 
pected that  judges  should  agree  in  the  decision  of  all  these 
cases ;  for  the  mind  is  overpowered  by  their  multitude,  and 
the  subtlety  of  the  distinctions  between  them."  To  that 
last  observation  I  entirely  agree.  The  house  then  took  time 
to  consider  their  decision,  and  at  page  53  the  Lord  Chancel- 
lor says :  ''The  words  ' heirs  of  the  Dody '  will  indeed  yield 
to  a  particular  intent  that  the  estate  should  be  only  for  life, 
and  that  may  be  from  the  effect  of  superadded  words,  or 
any  expressions  showing  the  particular  intent  of  the  testa- 
tor ;  but  that  must  be  clearly  intelligible  and  unequivocal." 

Now  we  are  really  brought  to  this,  whether  there  are  or 
are  not  sufficient  words  in  this  will  to  show  clearly  and  un- 
equivocally that  the  words  "child  or  children"  mean 
"issue"  or  "heirs  of  the  body" — in  other  words,  whether 
the  case  comes  within  the  authorities  which  decide  that  a 
gift  to  a  person  for  life,  with  remainder  to  his  children  for 
life,  with  remainder  to  their  children,  creates  an  estate  tail 
in  the  first  taker. 

In  the  first  place,  what  is  there  in  this  will  to  control  the 
ordinary  meaning  of  the  words  "child  or  children"?  The 
testator  begins  by  saying  in  case  his  daughter  should  "die 
leaving  a  child  or  children  behind  her  born  in  lawful  wed- 
lock." There  it  is  obvious  that  the  word  "child"  is  used 
in  its  ordinary  sense.  Then,  after  directing  the  annual  pro- 
ceeds of  his  estates  to  be  applied  for  the  support  and  main- 
193]  tenance  of  such  child  or  children  for  their  lives  *the 
testator  proceeds,  "and  in  like  manner  to  their  children 
and  children's  children."  Now,  what  is  there  to  show  that 
the  word  "children"  there  is  not  also  to  be  construed  in  its 
natural  sense  ?  It  appears  to  me  that  there  is  nothing  in  the 
will  to  show  that  the  word  "children"  is  not  to  oe  con- 
strued in  its  natural  sense. 

Then  the  question  is,  whether  there  is  an  intention  to  give 
life  estates  to  the  "children  and  children's  children"  of  the 
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danpjhter's  children,  so  as  to  bring  the  case  within  Mortimer 
V.  West  (').  I  am  of  opinion  that  there  is  not.  The  testator 
says  the  property  is  to  go  to  the  daughter's  children  "for 
their  natural  lives,  and  in  like  manner  to  their  children  and 
children's  children."  Why  should  "in  like  manner"  neces- 
sarily mean  "for  their  natural  lives"?  It  means  simply 
that  the  property  shall  go  "in  like  manner,"  that  is,  goto 
them  successively,  but  not  necessarily  for  their  lives. 

Supposing  it  does  mean  "for  their  lives,"  then  we  have  a 
succession  of  life  estates,  and  I  am  told  that  according  to 
Mortimer  v.  West^  that  would  create  an  estate  tail  in  the 
daughter.  There  is  a  good  deal  to  be  said  in  favor  of  that 
view,  because  Lord  Justice  Rolt  said  in  ForsbrooJc  v.  Fors- 
brook  (•)  that  a  succession  of  life  estates  might,  by  appljring 
the  doctrine  of  cy-pres^  be  held  to  create  an  estate  tail  in 
the  first  taker,  and  I  should  feel  bound,  if  necessary,  to  fol- 
low the  opinion  of  a  Lord  Justice.  But  in  Mortimer  v. 
West  there  was  an  evident  and  expressed  intention  that  the 
children  and  children's  children  should  take  estates  for  life, 
but  here  there  is  no  such  clear  intention.  It  appears  to  me, 
therefore,  that  that  case  does  not  oblige  me  to  decide  what 
I  do  not  intend  to  decide. 

Even  if  the  cypres  doctrine  applied,  what  is  the  meaning 
of  sacrificing  the  particular  intent  to  the  general  intent?  It 
means  only  so  far  as  it  is  necessary  to  do  so.  This  was 
overlooked  in  the  earlier  cases ;  and  the  true  explanation  of 
the  principle  was,  I  believe,  first  suggested  by  Lord  Denman 
in  I>oe  V.  GalUnii^) ;  so  that,  in  order  to  carry  out  a  testa- 
tor's imperfectly  expressed  intention  to  include  under  the 
limitations  in  his  will  every  member  of  his  family,  you  can 
give,  first,  an  estate  for  life  to  the  first  *taker,  and  [194: 
preserve  an  estate  to  the  children,  and  then  you  imply  an 
estate  tail  in  remainder  to  the  first  taker :  that  is  to  say,  you 
sacrifice  the  particular  intent  to  the  general  intent,  but  you 
do  not  imply  new  limitations  so  long  as  the  old  limitations 
can  be  carried  out. 

If  you  say  that  you  only  sacrifice  the  particular  intent  so 
far  as  may  be  necessary  to  carry  out  the  general  intent  ac- 
cording to  law,  that  is  to  express  what  I  think  is  the  rule  ; 
and  this  principle  was  recognized  in  ForsbrooTc  v.  Fors- 
brook  ("),  where,  upon  the  construction  of  the  will,  the  Lords 
Justices  preserved  life  estates  to  the  children  of  the  first 
takers,  and  gav€  estates  tail  in  remainder  to  the  first  takers. 
Therefore,  ifit  were  necessary  for  me  now  to  do  so,  I  might 

(«)  2  Sim.,  274.  (•)  Law  Rep.,  8  Ch.,  98. 

(»)  5  B.  A  Ad.,  621 ;  3  A.  A  E.,  840. 
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decide  in  accordance  with  that  view;  but  I  have  only  to 
decide  now  that  the  children  of  the  petitioner,  if  she  should 
have  any,  take  life  estates  in  this  property.  Whether  it  is 
well  given  over,  it  is  not  necessary  for  me  now  to  decide, 
but  tlie  question  will  arise  after  the  death  of  the  children 
whether  or  not  the  effect  of  the  gift  to  the  petitioner's  chil- 
dren's children  is  to  vest  in  her  an  estate  tail  in  remainder ; 
that  question,  as  I  have  said,  I  refuse  to  decide  now. 

That  being  my  view  of  the  case,  I  will  only  decide  at  pres- 
ent that  the  petitioner  takes  an  estate  for  life,  and  that  she 
does  not  take  an  immediate  estate  tail  in  possession  ;  and 
I  give  no  opinion  as  to  what  becomes  of  the  property  after 
the  death  of  her  children,  if  she  has  any. 

There  will,  therefore,  be  simply  a  declaration  that  the 
petitioner  does  not  take  an  estate  tail  in  possession  in  the 
testator's  freehold  and  copyhold  estates,  nor  an  absolute 
estate  in  the  leaseholds,  but  a  life  estate  only. 

Solicitors  :  0.  Leefe ;  Frank  Richardson  &  Sadler ; 
White  &  Sons  ;  J".  Fawcett. 


[6  Chancery  Division,  195.] 
M.R.,  Jan.  80,  1877. 

195]    *Imperial  Bank  v.  London  and  St.  Katharine 

Docks  Company. 

[1876      I.      43.] 

Sale  of  Goods — Dock  Warrant — Delivery  Order — PureJume  h\i  Broker  for  Undixelosed 
Principal — Suretyship — Lien  of  Unpaid  Vendor —  Usage  of  Dry  Ooods  Market, 

According  to  the  usage  of  the  London  Dry  Goods  Market,  a  broker  who  contracts 
for  the  sale  of  goods  without  disclosing  his  principals  is  personally  liable  in  default 
of  his  principal. 

On  the  8d  of  March  certain  goods  belonging  to  Messrs.  C,  lying  at  the  St. 
Katharine  Dock,  in  the  custody  of  the  Docks  Company,  were  bought  by  D.,  as 
broker  for  buyers  and  sellers,  for  B.  &  Co.,  without  disclosing  the  names  of  his 
principals,  and  D.  indoreed  to  them  the  delivery  order  he  had  obtained  from  the 
sellers,  on  the  representation  of  B.  <&  Co.  that  the  goods  were  wanted  for  immediate 
shipment.  They,  however,  pledged  their  interest  in  the  goods  to  the  plaintiffs,  and 
indorsed  the  order  to  them.  On  the  prompt  day,  the  ISth  of  March,  the  plaintiffs* 
clerk  lodged  the  order  at  the  London  office  of  the  Docks  Company,  with  this 
memorandum,  "  Hold  within  to  our  order,  and  have  warrants  made  out  as  soon  as 
possible.*'  He  was  told  that  the  warrants  would  be  ready  with  the  goods  on  the 
20th  of  March.  Three  hours  later  a  messenffer  from  the  office  reached  the  warrant 
office  at  the  dock  house  witli  a  notice  that  the  order  had  been  lodged.  Meanwhile 
B.  &  Co.  had  stopped  payment,  and  D.  being  so  informed,  and  having  no  notice  of 
the  plaintiffs*  title,  on  the  same  day  paid  Messrs.  C.  for  the  goods,  and  through  a 
clerk,  who  reached  the  dock  house  before  the  messenger  had  arrived,  obtained  at 
the  warrant  office  a  warrant  for  the  goods  in  the  name  of  Messrs.  C,  who  indorsed 
the  same  to  D.,  and  gave  him  a  second  delivery  order.  The  first  delivery  order 
was  returned  to  the  plaintiffs  by  the  Docks  Company,  who  refused  to  act  upon  it. 
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In  an  action  by  the  plaintiffs,  claiming,  as  against  the  Docks  Company,  Messrs. 
C,  and  D.,  to  be  entitled  to  the  goods  : 

Hdd^  that  D.  was  the  surety  and  B.  <&  Co.  the  principal  debtors ;  that,  in  the 
circumstances  of  the  case,  the  unpaid  vendors'  lien  had  passed  to  D. ;  that  the  title 
to  the  goods  was  in  D. ;  and  that  Messrs.  C.  were  not  necessary  parties  to  the  suit. 

This  was  an  action  by  the  Imperial  Bank,  who  claimed 
to  be  entitled,  against  the  several  defendants,  the  London 
and  St.  Katharine  Docks  Company,  Messrs.  J.  &  E.  Carter, 
and  Herbert  Dalton,  to  certain  goods  in  the  custody  of  the 
Docks  Company. 

The  Docks  Company  are  the  owners  and  occupiers  of  the 
London  *Docks,  the  St.  Katharine  Docks,  and  the  [196 
Victoria  Docks.  They  have  a  central  ofBce  in  Leadenhall 
Street,  where  part  of  the  management  of  the  business  is 
carried  on,  and  where  papers  and  documents  in  regard  to 
goods  in  the  Docks  Company's  care  are  frequently  left. 
All  dock  warrants  for  goods  warehoused  with  the  Docks 
Company  at  the  St.  Katharine  Docks  are  signed  only  at 
an  office,  called  the  "Warrant  Office,"  in  the  long  room  of 
the  St.  Katharine  Dock  House. 

The  practice  of  the  Docks  Company  with  respect  to  the 
issuing  of  dock  warrants  is  as  follows:  Before  a  dock 
warrant  is  issued,  a  request  for  the  warrant  in  respect  of 
the  goods  for  which  it  is  required  must  first  be  presented  to 
the  cargo  ledger  clerk,  who  takes  steps  for  ascertaining  that 
the  goods  are  in  the  company's  possession,  and  are  deliver- 
able to  the  person  in  whose  name  the  application  for  the 
warrant  is  made,  and  that  there  are  no  stops  for  freight  or 
notices  of  other  liens  or  claims  which  would  prevent  the 
goods  being  disposable  by  the  person  in  whose  name  the 
application  for  a  warrant  is  made.  For  the  pui'posQ  of 
obtaining  this  information,  the  cargo  ledger  clerk  refers  to 
the  "cargo  ledger"  relating  to  the  cargo  of  which  the  goods 
for  which  a  warrant  is  applied  formed  part.  This  as  regards 
goods  at  the  St.  Katharine  Dock  is  Kej)t  in  the  long  room 
at  the.  St.  Katharine  Dock  House.  When  the  clerk  has 
satisfied  himself  tliat  the  goods  are  clear,  he  prepares  a  paper 
called  a  warrant  form,  containing  the  particulars  to  be  en- 
tered in  the  warrant.  The  form  is  then  taken  to  the  warrant 
office,  and  the  warrant  is  prepared  there  from  the  warrant 
form.  Particulars  of  the  delivery  of  the  warrant,  the  name 
of  the  person  in  whose  favor  it  is  made  out,  and  the  date  of 
its  delivery,  are  entered  in  the  cargo  ledger  before  any 
warrant  is  issued. 

At  the  time  of  the  transaction  which  led  to  this  action, 
Messrs.  Carter  were  the  consignees  of  eighteen  casks  of  gum 

22  Eng.  Rep.  4 
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sandrac,  which  were  in  the  custody  of  the  Docks  Company 
at  the  St.  Katharine  Dock.  On  the  3d  of  March,  1876,  the 
said  goods  were  bought  by  Dalton  (Who  was  a  broker,  and 
who  acted  as  broker  for  buyers  and  sellers)  for  undisclosed 
principals,  payment  to  be  made  in  fourteen  days.  The 
bought  and  sold  notes  were  signed,  and  Messrs.  Carter 
signed  a  delivery  order  addressed  to  the  Docks  Company' s 
superintendent,  and  requiring  delivery  to  Dalton' s  order. 
197]  *The  goods  were  bought  by  Dalton  for  Brousson, 
Wagler  &  Co.,  who  represented  to  nim  that  the  goods  were 
wanted  for  immediate  shipment,  and  to  whom  Dalton  in- 
dorsed the  order. 

About  that  time  the  plaintiffs  applied  to  Brousson  &  Co. 
to  give  security  to  cover  their  banking  account,  and  on 
the  4th  of  March,  1676,  in  consideration  of  an  advance  of 
£1,470  made  by  the  plaintiffs,  Brousson  &  Co.  signed  a 
memorandum  to  the  effect  that  they  therewith  deposited 
with  the  plaintiffs,  as  security,  the  documents  of  title  of 
various  goods  therein  specified  (including  the  said  eighteen 
casks  of  gum  sandrac),  and  they  indorsed  the  delivery  order 
to  the  plaintiffs,  and  deposited  the  same  with  them. 

On  Saturday,   the  18th  of  March,  1876,  which  was  the 

Brompt  day,  the  plaintiffs  sent  a  clerk  to  the  office  of  the 
>ocks  Company  in  Leadenhall  Street,  with  the  delivery 
order  and  the  following  memorandum  thereon:  ''Please 
hold  the  within  to  our  order,  and  have  warrants  made  out 
as  soon  as  possible."  The  order  was  received  at  the  office 
about  twelve  o'clock,  and  the  plaintiffs'  clerk  was  requested 
by  the  official  at  the  office  to  leave  it  for  the  purpose  of 
having  the  warrants  made  out,  and  was  told  that  they  would 
be  ready  with  the  goods  on  Monday,  the  20th  of  March. 
Shortly  afterwards  a  messenger  was  sent  from  the  office  to 
the  waj-rant  office  in  the  long  room  at  the  dock  house  with 
a  notice  that  a  delivery  order  had  been  lodged,  but  he  did 
not  arrive  at  the  dock  house  till  3  p.m. 

On  the  same  morning  Dalton  applied  to  Brousson  &  Co. 
for  payment  of  the  goods,  when  they  informed  him  that 
they  had  stopped  payment.  He  thereupon  sent  Messrs. 
Carter  a  check  for  the  value  of  the  goods,  and  his  clerk  went 
to  the  long  room  of  the  dock  house,  arriving  there  at  two 
o'clock  on  the  same  day,  before  the  arrival  of  the  messenger 
from  the  office  in  Leadenhall  Street,  and  produced  an  order 
to  prepare  a  warrant  for  the  goods  in  the  name  of  Messrs. 
Carter.  The  Docks  Company  alleged  that,  as  the  warrant 
required  was  to  be  made  out  in  the  names  of  the  persons  at 
whose  disposal  the  goods  were,  namely,  Messrs.  Carter,  no 
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authority  of  the  person  bringing  the  document  to  receive 
the  warrant  was  in  the  ordinary  course  of  business  required. 
The  cargo  ledger  showed  that  the  goods  were  standing  in 
the  name  of  *Messrs.  Carter,  and  were  clear.  The  [198 
warrant  was  then  made  out  and  handed  to  the  said  clerk, 
who  signed  a  receipt  for  it  in  terms  for  Messrs.  Carter,  and 
took  it  away  with  him  by  half-past  two  o'clock,  before  the 
delivery  order  of  the  plaintiffs  had  been  presented  or  deliv- 
ered at  the  long  room  of  the  dock  house,  and  before  any 
notice  of  such  order  had  arrived  there. 

On  Monday,  the  20th  of  March,  1876,  Dalton  sent  to 
Messrs.  Carter  the  warrant  for  their  indorsement,  which 
thejr  thereupon  indorsed  to  him,  and  gave  him  a  second 
delivery  order  for  the  goods.  On  the  evening  of  the  same 
day  the  plaintiffs  first  informed  Messrs.  Carter,  who  after- 
wards told  Dalton,  that  the  bank  held  the  first  delivery  order 
as  a  security  for  their  advances  to  Brousson  &  Co. 

On  •the  same  day  the  first  delivery  order  was  returned  to 
the  plaintiffs  by  the  Docks  Company  with  the  following 
memorandum:  "The  annexed  order  cannot  be  acted  upon. 
Warrants  required."  The  plaintiffs  now  claimed  to  be  en- 
titled as  against  all  the  defendants  to  the  said  eighteen  casks 
of  gum  sandrac. 

The  defendants,  the  Docks  Company,  by  their  statement 
of  defence,  submitted  that  in  respect  of  the  said  goods  they 
were  mere  wharfingers  or  bailees. 

The  defendants,  Messrs.  Carter,  by  their  defence,  made  no 
claim  to  the  goods,  and  submitted  that  they  were  not  proper 
parties  to  the  action. 

The  defendant  Dalton  claimed  that  he  had  by  the  cus- 
tom of  the  trade  a  lien,  as  unpaid  vendor  or  owner,  upon 
the  said  goods  for  the  price  thereof,  and  was  entitled  to 
retain  the  same  as  against  the  plaintiffs,  and  that  under 
the  Mercantile  Law  Amendment  Act  (19  &  20  Vict.  c.  97), 
8.  5,  he  had  the  right  of  an  unpaid  vendor  to  stop  the  goods 
in  transitu. 

Witnesses  were  examined  on  both  sides.  Evidence  was 
adduced  as  to  the  usage  pf  the  London  Dry  Goods  Market, 
from  which  it  appeared  that  when  a  broker  bought  for 
undisclosed  principals  he  was  held  responsible  to  the 
seller  for  the  price  of  the  goods  in  case  the  purchaser  failed 
to  pay,  and  tnat  as  a  general  rule  he  paid  the  seller  for  the 
goods  on  the  prompt  day  before  receiving  the  money  from 
his  principal. 

Dalton  stated  in  his  evidence  that  when  he  obtained  the 
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199]  second  ^delivery  order  froni  Messrs.  Carter  he  was 
not  aware  that  Messrs.  Brousson  had  pledged  the  first  de- 
livery order  to  the  bank.  Tlie  evidence  tended  to  show  that 
Dal  ton  had  sent  his  check  for  the  goods  to  Messrs.  Carter, 
and  that  they  had  received  the  same  before  twelve  o'clock 
on  the  18th  6t  March,  1876. 

CJiitty^  Q.C.,  and  Medd^  for  the  plaintiffs :  The  plaintiffs 
are  entitled,  as  being  bona  fide  holders  for  value  of  the  first 
delivery  order  by  indorsement  from  Messrs.  Brousson.  This 
order  was  lodged  at  the  office  in  Leadenhall  Street  and  ac- 
knowledged before  Dalton's  clerk  had  gone  to  the  dock 
house  and  obtained  the  warrant.  The  Docks  Company  are 
in  the  position  of  warehousemen  who  have  received  from  the 
plaintiffs  a  delivery  order  for  goods  in  their  custody,  which 
they  have  acknowledged.  That  being  the  case,  there  is  no 
vendor's  lien  for  unpaid  purchase-money  which  can  affect 
the  plaintiffs'  claims. 

[On  this  part  of  the  case  they  referred  to  JUTEwan  v. 
Smith  O ;  LtLcas  v.  Dorr  ten  (") ;  Withers  v.  Lyss  (*) ;  and 
BentaU  v.  Burn  (*).] 

Further,  the  Docks  Company,  having  notice  of  the  plain- 
tiffs' title,  should  immediately  have  sent  word  to  the  dock 
house.  Had  they  done  so,  they  would  have  prevented  the 
issuing  of  the  warrant  to  Dalton.  They  were,  therefore, 
guilty  of  negligence,  for  the  consequences  of  which  they  are 
liable.  There  was,  moreover,  a  verbal  promise  given  to  the 
plaintiffs'  clerk  that  the  warrant  would  be  ready  on  the  20th 
of  March.  They  are  therefore  estopped  from  disputing  the 
plaintiffs'  title:  Knights  v.  Wi;fen(^),  Dalton  had  no 
riglit  whatever  to  the  goods  when  he  obtained  the  warrant 
and  the  second  delivery  order,  and,  having  obtained  it 
wrongfully,  he  cannot  enforce  it.  He  claims  the  right  of 
stoppage  in  transitu  under  sect.  6  of  the  Mercantile  Law 
Amendment  Act  (19  &  20  Vict.  c.  97),  but  there  is  no  au- 
thority to  show  that  that  section  has  any  application  to  the 
position  of  suretyship  arising  from  the  usage  of  trade :  Ben- 
jamin on  Sales  ("). 

The  evidence  as  to  the  usage  in  the  London  Drjr  Goods 
200]     Market  *cannot  have  the  effect  of  depriving  the 

J)laintiffs  of  their  rights  as  holders  for  value  of  the  first  de- 
ivery  order. 
[They   referred   to    Fleet   v.    Murton  ('),    Humfrey   v. 

(')  2  H.  L.  C,  809.  (»)  Law  Rep.,  5  Q.  B.,  660. 

(»)  7  Taunt.,  278.  (•)  Page  691. 

(»)  4  Camp.,  237.  (')  Law  Rep.,  7  Q.  B.,  126;    1  Eng. 

(*)  8  B.  A  C,  428.  R.,  32. 
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Dale  (*),  Hutchinson  v.  Tatham  (*),  and  Mollett  v.  Rob- 
inson  (').] 

CooJcson^  Q.C.,  and  Crossley^  for  the  Docks  Company; 

Davey,  Q.C.,  and  Linklatei^  for  Dal  ton ;  and 

Roxburgh^  Q.C.,  and  D.  Sturges^  for  Messrs.  Carter,  were 
not  called  on. 

Jessel,  M.R.:  The  view  I  taHe  of  the  case  is  this — that 
the  custom  of  London  is  proved  as  regards  this  particular 
trade,  that  a  broker  who,  as  broker,  buys  for  a  principal, 
but  without  disclosing  the  name  of  his  principal,  is  liaole, 
according  to  the  custom  of  this  trade,  for  the  price  of  the 
goods  to  tbe  vendor  in  case  the  buyer  does  not  pay.  It  fol- 
lows that,  as  between  the  buyer  and  the  broker,  the  broker 
is  the  surety  of  the  buyer,  the  principal  debtor.  Whoever 
is  liable  to  pay  the  debt  of  anotner,  whether  for  value,  as  in 
the  case  of  the  broker  who  receives  a  commission  for  incur- 
ring liability,  or  gratuitously,  as  between  himself  and  the 
person  originally  or  primarily  liable,  is  a  surety ;  and  I  can 
understand  no  definition  of  surety  which  will  not  include 
a  person  in  that  situation. 

Again,  I  take  this  to  be  settled  law,  that,  as  long  as  the 
vendor  of  goods  remains  in  possession  as  vendor  of  those 
goods  and  is  unpaid,  he  has  a  lien  as  vendor  for  the  unpaid 
purchase-money.  I  take  it  that  it  is  quite  immaterial  that 
the  vendor  has  parted  with  the  document,  which  does  or 
does  not,  according  to  law,  transfer  a  title  to  the  goods.  He 
may  have  given  a  bill  of  lading  which  passes  the  legal  prop- 
erty in  the  goods,  or  he  may  have  given  a  delivery  order, 
which,  though  it  does  not  pass  the  legal  title  or  property  in 
the  goods,  enables  the  person  receiving  it  to  acquire  posses- 
sion of  the  goods  and  acquire  a  title  in  that  way,  but  what- 
ever he  has  done  in  that  respect  does  not  destroy  his  right 
of  lien  as  long  as  he  keeps  ipossession  of  the  goods  as  vendor 
and  in  no  other  character. 

That  being  the  position  of  matters,  Messrs.  Carter  were 
the  *unpaid  vendors  of  the  goods.  Mr.  Dalton  was  [201 
the  broker  who  had  sold  the  goods  to  Messrs.  Brousson 
without  disclosing  the  name  of  the  principals,  the  pur- 
chasers, and  consequently,  at  the  time  when  the  delivery 
order  (for  it  was  in  this  case  a  delivery  order)  was  given  by 
Messrs.  Carter  to  Mr.  Dalton  before  the  prompt  day,  the 
day  of  payment,  had  arrived,  he  had  no  right  to  receive,  nor 
had  they  any  right  to  give,  a  delivery  order  merely  as  of 
right,  but  as  a  favor  they  mi^ht  do  so  if  they  thought  fit. 
They  did  so  think  fit,  and  altiiough  Messrs.  Brousson  had 

0)  7  E.  A  B.,  266.  («)  Law  Rep.,  8  C.  P.,  482 ;  6  Eng.  R.,  280.   (»)  Law  Rep.,  6  C.  P.,  446. 
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no  right  to  claim  the  delivery  order  from  Mr.  Dalton,  yet 
of  course  he  might  give  it  them  as  a  favor,  and  he  did  so, 
they  (Messrs.  Brousson  &  Co.)  representing  to  him  untruly 
that  they  wanted  a  delivery  order  immSiiately  vsrith  the 
view  of  at  once  shipping  the  goods.  What  they  did  was  to 
pledge  the  delivery  order  at  once  with  the  Imperial  Bank, 
and  they  thereby  authorized  the  Imperial  Bank  to  obtain 
delivery  of  the  goods. 

Now,  what  was  the  position  of  the  Imperial  Bank  ?  They 
had  a  modified  ownership  in  the  goods,  but  they  were  not 
the  actual  owners.  They  were  pledgees  of  the  goods.  They 
were  armed  with  the  delivery  order,  and  they  had  a  right, 
as  I  understand  the  practice  of  the  Docks  Company  and  the 
usage  of  the  trade  in  the  city  of  London,  to  require  one  of 
three  things  from  the  Docks  Company.  They  might  go  to 
the  Docks  Company  and  say,  "Here  is  our  delivery  order; 
deliver  us  the  goods  standing  in  the  name  of  Messrs.  Car- 
ter," who  had  given  a  delivery  order.  Of  course,  if  nothing 
had  intervened,  that  is,  if  there  had  been  no  stop  and 
nothing  to    prevent    the  Docks  Company  delivering  the 

foods,  they  would  have  delivered  the  goods ;  they  would 
ave  been  carted  away,  and  there  would  have  been  an  end 
of  it.  Or  they  might  say  to  the  Docks  Company,  *' We  do 
not  want  you  to  deliver  the  goods ;  we  want  you  to  hold 
them'for  us,  and  be  our  bailees  (that  is,  instead  of  making 
actual  delivery),  and  so  to  make  a  constructive  delivery  to 
us  by  entering  them  in  our  name  in  your  books,  by  which 
we  should  become  owners  to  the  same  extent  as  if  they  had 
been  delivered  to  us,  and  you  to  be  our  warehousemen  or 
bailees  of  the  goods  for  us."  Or  they  might  have  super- 
added to  this  second  proposal  a  third  thing :  they  might 
have  said,  "  Besides  entering  our  names  in  your  books,  give 
202]  lis  a  dock  warrant,  which  will  show  our  title  to  *the 
goods,  and  enable  us  to  confer  a  title  by  indorsement  on  the 
buyer  of  the  goods."  Being  in  that  position,  they  did,  on 
Saturday,  the  18th  of  March,  1876,  take  the  delivery  order 
to  the  Docks  Company.  Now,  in  the  meantime — I  am  not 
speaking  now  to  half  an  hour  or  so,  this  had  happened  on 
the  Saturday  morning — Mr.  Dalton  had  paid  Messrs.  Carter, 
the  vendors ;  he  had  heard  that  Messrs.  Brousson  &  Co.  had 
failed,  and  he  was,  therefore,  very  anxious  to  get  the  goods. 
In  this  position  of  matters,  what  were  tUe  rights  imme- 
diately after  payment  and  before  presentation  of  the  order? 
As  far  as  time  goes,  if  it  were  material,  I  think  the  payment 
was  made,  that  is,  the  check  had  left  Mr.  Dalton' s  office  and 
gone  to  Messrs.  Carter,  before  the  delivery  order  was  pre- 
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Bented  in  Leadenhall  Street.  I  think  that  is  the  fair  result 
of  the  evidence.  I  am  not  sure  that  the  matter  is  very  ma- 
terial in  the  way  I  look  at  it.  That  being  so,  I  take  it,  hav- 
ing regard  to  the  tetms  of  the  Mercantile  Law  Amendment 
Act  and  to  the  justice  of  the  case,  that  the  lien  of  Messrs. 
Carter,  the  unpaid  vendors,  was  a  security  which  subsisted 
for  the  benefit  of  Mr.  Dalton,  the  broker  who  paid  the 
money,  and  therefore  he  could  in  their  names  have  stopped 
the  goods.  Of  course  thev  (Messrs.  Carter)  could,  on  his 
behalf  and  at  his  request,  have  stopped  the  goods,  or  any 
person  duly  authorized  by  them,  eitner  immediately  or  by 
subsequent  ratification,  could  have  stopped  the  goods,  and 
if  this  had  been  done  before  the  delivery  order  was  brought 
in,  it  is  clear  their  title  would  have  then  destroyed  the  in- 
choate title  of  the  bank.  But  supposing  the  payment  was 
not  made  until  after  the  delivery  order  was  brought  to  the 
office  (which  I  do  not  think  is  the  result  of  the  evidence), 
what  would  be  the  difference  then !  What  is  the  effect  of 
bringing  the  delivery  order  to  the  office?  It  seems  to  me  it 
does  not  transfer  the  property  in  the  goods.  As  I  under- 
stand the  course  of  business  at  the  office  in  Leadenhall 
Street,  the  Docks  Company  do  not  accept  a  delivery  order 
for  the  purpose  of  making  themselves  bailees,  but  merely 
for  the  purpose  of  sending  down  to  the  docks.  Having  three 
docks,  they  send  down  to  the  dock  in  which  the  goods  are 
deposited,  and  at  the  warrant  office  in  those  docks  it  is  seen 
whether  there  is  a  stop  on  the  goods,  and  then,  if  there  is  no 
stop,  the  proper  entry  is  made  in  the  books,  or  the  proper 
order  is  made  for  the  ^delivery  oat  to  the  carter,  or  [203 
whoever  it  may  be,  and  in  tiiat  way,  and  in  that  way  only,  do 
the  Docks  Company  become  responsible  to  the  persons  who 
brought  the  delivery  order  as  bailees  of  the  goods ;  in  other 
words,  there  is  no  delivery  of  constructive  possession  until 
the  order  gets  down  to  the  docks  and  is  recognized  by  an 
entry  in  the  dock  books.  That  seems  to  me  the  effect  of 
the  evidence.  It  is  not,  therefore,  for  me  to  say  what  in 
any  other  case  a  judge  or  judge  and  jury  may  have  thought 
to  be  the  effect  of  what  was  done  by  the  wharfinger  or 
warehouse-keeper,  but  it  is  for  me  to  say;  sitting  here  as 
judge  and  jury,  what  in  my  opinion  is  the  result  of  the  evi- 
dence. The  result  of  the  evidence  is,  I  think,  that  there 
was  no  attornment.  Consequently,  even  assuming  that  the 
effect  of  the  evidence  was  that  the  payment  was  made  after 
the  delivery  order  was  brought  to  the  office  in  Leadenhall 
Street,  still  I  think  that  the  possession  of  the  goods  was 
never  out  of  Messrs.  Carter. 


32  CHANCERY  DIVISION.  [Vol.  V. 

1877         Imperial  Bank  v.  London  and  St  Katharine  Docks  Company.         M.R. 

Now,  what  in  fact  was  done  was  perhaps  a  little  irregu- 
lar, but  in  substance  it  amounted  to  no  more  than  a  stop  on 
the  goods.  The  clerk  of  Mr.  Dal  ton  signed  on  behalf  of 
Messrs.  Carter  an  order  on  the  Docks  Company  to  make 
out  a  dock  warrant  in  the  name  of  Messrs.  Carter.  This 
was  done,  and  Messrs.  Carter  afterwards  indorsed  the  dock 
warrant  in  pursuance  of  the  request  to  send  a  second  dupli- 
cate delivery  order.  The  Docks  Company  acted  on  that, 
and  transferred  the  goods  to  Mr.  Dalton.  I  think  the  re- 
sult would  have  been  the  same  as  long  as  .they  remained  in 
Messrs.  Carter's  name,  never  having  been  transferred  to  the 
Imperial  Bank.  That  being  so,  it  appears  to  me — posses- 
sion never  having  been  delivered  to  the  plaintiffs  either  ac- 
tual or  constructive — that  the  vendor's  lien  not  being 
discharged  (for  this  purpose)  by  the  payment  made  by  Mr. 
Dalton  to  Messrs.  Carter,  the  right  to  keep  the  goods  for 
the  vender' s  lien  remained  in  Dalton,  and  that  the  plaintiffs 
have  no  title. 

It  is  immaterial  to  me  to  consider  whether  they  have  or 
have  not  a  case  against  the  Docks  Company  for  negligence. 
Tlmt  is  not  the  case  made  by  this  claim.  The  facts,  as  I 
understand  them,  are  these :  that  the  Docks  Company  re- 
ceived a  delivery  order  in  such  time  that  if  they  had  sent  it 
in  the  ordinary  course  of  business  down  to  St.  Katharine 
Docks  it  would  have  arrived  there  before  the  counter- order, 
204]  as  I  may  call  it,  from  Mr.  Dalton,  or  in  the  *name 
of  Messrs.  Carter,  and  at  least  it  would  have  arrived  there 
within  an  hour,  and  if  that  had  happened  the  possession 
would  have  been  construxjtively  changed  by  the  entry  in 
the  book  of  the  Docks  Company  at  the  docks  in  the  name  of 
the  Imperial  Bank.  But  by  some  mistake  the  messenger  of 
the  Docks  Company  took  the  order  to  the  wrong  dock,  and 
consequently  it  was  not  actually  acted  on  at  all,  because 
the  stop  or  countermand  arrived  in  time  and  prevented  the 
change  of  possession. 

Then  it  is  suggested  that  there  is  a  contract  for  value  with 
the  Docks  Company  by  the  Imperial  Bank,  on  which  they 
are  entitled  to  sue.  All  that  I  have  to  say  to  that  is,  that 
that  is  not  the  statement  of  claim  before  me.  Nothing  of 
the  kind  is  alleged ;  it  is  not  an  action  for  negligence  at  all, 
but  an  action  for  delivery  of  goods,  and  I  do  not  intend  by 
the  judgment  I  am  pronouncing  to  prejudice  any  such 
claim,  if  any  such  claim  can  be  maintainea,  as  to  which  all 
I  can  say  is  that  I  do  not  encourao:e  the  Imperial  Bank  to 
bring  any  such  action,  but  in  deciding  this  I  do  not  intend 
to  prejudice*  any  such  action  if  any  such  action  should  be 
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brought.     I  do  not  think  it  is  necessary,  considering  the 
form  of  the  pleadings,  to  state  that  in  the  iudgnient. 

Now,  as  regards  Messrs.  Carter,  who  nave  been  made 
parties  to  the  record,  I  have  a  few  words  to  say.  Messrs. 
Carter,  I  think,  if  they  had  known  all  the  facts,  and  knew 
all  I  know  about  the  matter,  ought  to  have  stopped  the 
goods  immediately,  and  I  see  no  objection  to  their  having 
asked  for  a  warrant  and  indorsed  the  warrant,  but  it  ap- 

5 ears  that  their  advisers  thought  afterwards  that  they  had 
one  wrong,  and  they  wrote  some  letters  on  that  assump- 
tion to  Mr.  Dalton  and  to  the  plaintiffs,  and  it  also  seems 
that  Messrs.  Carter ,were  made  parties  to  the  suit  under  some 
apprehension  or  mWpprehension  that  they  were  liable  in 
some  way  or  other,  or  were  necessary  parties.  I  must  say 
1  do  not  see  in  what  view  they  were  necessary  parties,  or 
how  they  can  be  liable  for  anything  ;  they  are  simply  ven- 
dors of  the  goods,  who  received  payment  from  the  broker 
who  was  liable  to  pay  for  them,  and  indorsed  a  warrant  to 
him.  I  see  no  reason  whatever  why  they  should  be  consid- 
ered even  formal  parties  to  the  suit.  They  had  done  nothing 
wrong.  I  cannot,  because  their  legal  advisers  at  one  time 
seemed  to  be  under  the  impression  that  they  had,  say  that 
*they  are  liable  to  costs  or  otherwise.  Therefore,  in  [205 
dismissing  the  action,  as  I  do,  I  simply  follow  my  usual 
rule,  and  make  the  costs  follow  the  event. 

Solicitors  for  plaintiffs :  MapUSy  Teesdale  &  Co. 
So^citors  for  defendants:  Macon  &  Turner;  Wilson  <6 
Son;  LinJclater  <fe  Co. 


[6  Chancery  Bivision,  205.] 
M.R.,  Feb.  7,  8,  1877. 

Merchant  Bankikq  Company  op  London  v.  Phcenix 

Bessemer  Steel  Company. 

[1876    M.     146.] 

Vendor* 9  Lien — Stoppage  in  TVatisitu — Iron  Warrants,  Claim  by  Holders  of—Usage 
of  Iron  Trade — Warehoused  Goods — IVansU — Apportionable  Contract. 

Bj  the  usa^  of  the  iron  trade,  warrants  for  goods  "  deliverable  (f.  o.  b.)  to  A.  B., 
or  their  assigns,  by  indorsement  hereon,"  are  considered  to  pass  to  the  holders  for 
value  free  from  any  vendor's  lien. 

The  P.  B.  Company,  manufacturers  of  steel  rails,  contracted  with  S.  <fc  Co.,  iron 
merchants,  for  the  sale  of  a  quantity  of  rails  to  be  rolled  at  their  works,  and  to  be 
delivered  at  intervals,  payment  to  lie  made  as  to  three-fifths  at  three  days'  sight,  and 
as  to  two-fifths  by  buyers'  acceptances  at  four  months.  On  the  completion  of  each 
portion  of  goods  a  warrant  for  the  same  in  the  above  form  was  sent  to  S.  <&  Co.  with 
an  invoice  and  drafts  for  the  purchase-money,  and  the  goods  referred  to  in  the  war- 
rants were  stacked  at  the  works.    In  the  meantime  S.  (b  Co.  pledged  the  several 

22  Eng.  Bep.  5 
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warrants,  and  indorsed  the  same  to  the  plaintiffs.  Before  the  contract  was  com- 
pletedy  when  only  part  of  the  goods  were  paid  for,  S.  <&  Co.  became  bankrupt,  and  their 
acceptances  were  aishonored.  At  that  time  part  of  the  goods  had  been  dispatched 
in  wagons  sent  by  order  of  S.  &  Co.,  and  were  stored  in  a  railway  company's  ware- 
house, addressed  to  the  agents  of  S.  <b  Co.,  and  part  remained  stacked  at  the  works: 

Held,  that,  by  the  usage  of  the  iron  trade,  as  well  as  by  the  intention  of  the  parties 
as  shown  by  their  course  of  dealing,  the  plaintiffs,  as  holders  for  value  of  tlie  war- 
rants, were  entitled  to  the  goods  free  from  any  vendor's  lien  : 

Seld,  also,  that  even  bad  the  vendors  been  able  to  claim  a  lien  on  the  undelivered 
goods,  the  transit  was  at  an  end  as  regarded  those  stored  in  the  warehouse,  and  their 
right  was  gone : 

Held,  also,  that  the  contract  was  apportionable,  and  that  the  vendors  could  not  in 
an  V  event  have  claimed  any  lien  on  that  portion  of  the  goods  which  had  been  fully 
paid  for. 

The  plaintiff  company  is  a  banking  company  in  the  city 
of  London.  Part  of  its  business  consists  in  making  ad- 
206]  vances  by  ^accepting  bills  and  otherwise  to  merchants 
and  others  against  produce  or  manufactured  goods. 

At  the  time  of  the  transactions  hereinafter  mentioned  the 
defendant  company,  the  Phoenix  Bessemer  Steel  Company, 
carried  on  business  at  Sheffield,  and  were  manufacturers  of 
Bessemer  steel  rails. 

In  August,  1874,  the  defendant  company  contracted 
through  their  London  agents  for  the  sale  to  Gilead  A.  Smith 
&  Co.  of  6,000  tons  of  Bessemer  steel  rails,  which  contract 
so  far  as  material  was  as  follows :  "  Sold  for  account  of  the 
Phcenix  Bessemer  Steel  Company  to  Messrs.  Gilead  A. 
Smith  &  Co.  6,000  tons  Bessemer  steel  rails  of  sellers'  usual 

fjood  quality  and  make,  at  the  price  of  £10  IBs.  per  ton  de- 
ivered  free  on  board  ships  at  Liverpool.  The  rails  shall  be 
drilled  according  to  the  custom  of  the  trade,  but  should 
buyers  elect  to  have  them  punched  in  the  usual  way,  then 
the  price  shall  be  £10  10^.  per  ton,  delivered  free  on  board 
ships  at  Liverpool.  Buyers  to  have  the  option  of  taking 
delivery  f.  o.  b.  Hull  at  a  deduction  of  5^.  per  ton.  Pay- 
ment shall  be  made  for  the  rails  in  the  proportion  of  3/5ths 
net  cash  and  2/6ths  by  buyers'  acceptances  of  sellers'  drafts 
at  four  months.  Said  payments  to  be  made  as  each  500  tons 
are  inspected  and  ready  for  shipment  in  their  respective 
months  of  delivery. 

"Delivery  shall  be  made  in  equal  monthly  quantities,  in 
January,  February  and  March  next,  or  at  the  rate  of  1,000 
tons  per  month  in  November,  December,  January,  February 
and  March  next  as  sellers  elect.  The  rails  to  be  stacked 
free  of  charge  should  buyers  so  direct  .  .  . 

"The  rails  to  be  guaranteed  for  six  years  from  date  of 
bills  of  lading  .  .  . 

"The  rails  to  be  subject  to  inspection  at  the  works  while 
making  them  or  when  made,  and  every  facility  shall  be 
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aflforded  to  buyers'  inspector  for  carrying  out  his  inspec- 
tion." 

By  a  subsequent  agreement  the  deduction  in  case  Grilead 
A.  Smith  &  Co.  elected  to  take  delivery  of  the  steel  rails  at 
Hull  was  altered  from  6^.  per  ton  to  2^.  6d.  per  ton. 

In  December,  1874,  the  defendant  comi)any  had  rolled 
above  400  tons  of  steel  rails  under  the  said  contract,  and 
applied  to  Gilead  A.  Smith  &  Co.  for  payment  for  the  same. 
On  the  16th  of  ^December,  1874,  Gilead  A.  Smith  &  [207 
Co.  wrote  to  the  defendant  company,  "We  beg  to  inclose  a 
form  of  warrant  which  we  would  be  obliged  by  y6ur  using 
for  the  rails  now  ready,  returning  the  same  to  us  completed 
with  your  invoice." 

The  warrant,  which  was  printed  with  blanks,  when  filled 
up  by  the  defendant  company  was  in  the  following  form : — 

*' The  undermentioned  iron  will  not  be  delivered  to  any 
party  but  the  holder  of  this  warrant. 

"Phcenix  Bessemer  Steel  Company,  Limited. 

"No.  88.  Dec.  19,  1874. 

"Stacked  at  the  works  of  the  Phcenix  Bessemer  Steel 
Company,  The  Ickles,  Sheffield." 

"Warrant  for  403  tons  2qrs.  91bs.  steel  rails.  Iron  de- 
liverable (f.  o.  b.)  to  Messrs.  Gilead  A.  Smith  &  Co.,  of 
London,  or  to  their  assigns  by  indorsement  hereon." 

The  particulars  of  the  rails  included  in  the  warrant  were 
appended  thereto  with  the  words,  "to  be  delivered  free  on 
board,  Liverpool."  The  waiTant  was  signed  by  W.  Grif- 
fiths, on  behalf  of  the  defendant  company,  upon  a  three- 
penny stamp. 

The  rails  were  inspected  by  the  engineer  employed  by 
Gilead  A.  Smith  &  Co.  on  their  behalf  under  the  contract, 
and  on  the  19th  of  December,  1874,  he  signed  his  certificate 
of  inspection.  On  the  22d  of  December,  1874,  the  defendant 
companj^  returned  the  warrant  to  Gilead  A.  Smith  &  Co. 
with  an  invoice  in  the  following  form : — 

"Messrs.  Gilead  A.  Smith  &  Co.,  London. 
"  Bought  of  the  Phcenix  Bessemer  Steel  Company,  Lim- 
ited, stacked  on  these  works,  to  your  order,  to  be  delivered 
f.  o.  b.  at  Liverpool  according  to  your  instructions"  (then 
followed  the  particulars  of  the  rails  and  the  price,  namely, 
£4,231 168.) 

The  defendant  company  also  sent  a  draft  for  £1,692  14^. 
5d;,  being  two- fifths  of  the  invoiced  price,  which  was  ac- 
cepted by  Gilead  A.  Smith  &  Co.  and  returned.    The  reipain- 
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ing  three-fifths  of  the  invoice  price,  namely,  £2,639  1*.  Id., 
was  by  request  of  Gilead  A.  Smith  &  Co.  paid  by  a  draft  at 
three  days^  sight  instead  of  by  net  cash. 

The  defendant  company  continued  to  roll  rails  in  execu- 
208]  tion  of  *their  contract,  and  from  time  to  time,  in  the 
early  part  of  1876,  they  filled  in  and  signed  nine  forms  of 
warrant  similar  to  warrant  No.  88,  mutdtis  mutandis^  of 
the  following  numbers  and  dates :  No.  88,  Jan.  16 ;  No.  89, 
Jan.  26;  No.  90,  Jan.  25;  No.  91,  Feb.  2;  No.  92,  Feb.  8; 
No.  93,  Feb.  13 ;  No.  94,  March  11  ;  No.  96,  March  19 ; 
No.  96,  March  27 ;  No.  100,  April  29. 

These  warrants  were  stamped  and  signed  by  the  said 
William  Grifliths  on  behalf  oi  the  defendant  company  and 
sent  to  Gilead  A.  Smith  &  Co.,  together  with  invoices  in  a 
similar  form  to  the  one  before  mentioned  and  certificates  of 
inspection.  The  drafts  of  the  defendant  company  sent 
therewith  on  Gilead  A.  Smith  &  Co.  for  the  two-fifths  and 
three-fifths  of  the  respective  invoice  prices  at  four  months 
and  three  days  respectively  were  accepted  and  returned  by 
Gilead  A.  Smith  &  Co.  to  the  defendant  company,  who,  in 
each  case,  wrote  stating  that  they  had  credited  Gilead  A. 
Smith  &  Co.  with  the  amounts  in  their  books,  and  in  letters 
accompanying  the  documents  so  sent  they  referred  to  the 
rails  stacked  on  their  works  as  being  "stacked  b^  vour 
order."  The  whole  of  the  bills  drawn  for  the  three-faftns  of 
the  invoice  prices,  and  the  first  two  of  the  bills  drawn  for 
the  two-fifths  of  the  invoice  prices  were  duly  met  by  Gilead 
A.  Smith  &  Co.  at  maturity. 

On  the  8th  of  May,  1875,  Gilead  A.  Smith  &  Co.  requested 
the  defendant  companv  to  load  all  the  rails  rolled  for  their 
account  and  then  stacked  on  the  company's  premises,  and 
to  forward  them  forthwith  to  Liverpool  to  the  care  of  their 
agents,  Messrs.  J.  &  W.  Goffey;  and  one  of  the  partners  in 
Gilead  A.  Smith  &  Co.,  J.  D.  Phillips,  arranged  with  the 
manager  of  the  defendant  company  that  wagons  of  the  Man- 
chester, Sheffield  and  Lincolnshire  Railway  should  be  sent 
to  the  works  to  load  the  rails,  and  the  goods  manager  of 
the  railway  was  directed  to  send  the  rails  when  loaded  to 
the  care  of  Messrs.  Goffey,  London  and  North  Western 
Railway,  Liverpool. 

The  wagons  were  accordingly  sent  to  the  works  of  the  de- 
fendant company,  who  loaded  a  large  part  of  the  rails  com- 
prised in  the  said  warrants.  They  were  then  conveyed  from 
the  works  by  the  Manchester,  Sheffield  and  Lincolnshire 
Railway,  and  the  London  and  North  Western  Railway,  to 
209]    the  premises  of  the  latter  company  *at  Liverpool,  ad- 
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dressed  to  Messrs.  Goflfey.  The  London  and  North  Western 
Railway  Company  advised  Messrs.  Goflfey  of  the  arrival  of 
the  rails  at  Liverpool  by  advice  notes,  which  stated  that 
the  goods  remained  for  their  order  and  were  then  held  by 
the  railway  company,  not  as  common  carriers,  but  as  ware- 
housemen at  owners'  sole  risk.  The  remainder  of  the  rails 
were  at  the  end  of  May,  1876,  still  stacked  at  the  works  of 
the  defendant  company. 

Meanwhile  Gilead  A.  Smith  &  Co.  had  applied  to  the 
plaintiflf  company  to  open  a  credit  for  them  upon  3,000  tons 
of  Bessemer  steel  rails,  being  part  of  the  5,000  tons  of  sucli 
rails  contracted  for  under  the  said  contract,  and  it  was 
agreed  that  Gilead  A.  Smith  &  Co.  should  draw  upon  the 
plaintiflf  company  against  the  warrants  as  received  from  the 
Phoenix  Bessemer  Steel  Works,  at  £8  a  ton,  at  four  months' 
date. 

On  the  5th  of  January,  1875,  Gilead  A.  Smith  &  Co.  in- 
dorsed and  sent  the  warrant  No.  88  to  the  plaintiflf  company, 
who  returned  drafts  for  £3,200  for  acceptance.  On  the  16tli 
of  January,  1875,  they  indorsed  and  sent  the  warrant  No.  89 
to  the  plaintiff  company,  who  returned  drafts  for  £4,000  for 
acceptance;  and  the  plaintiflf  company  made  further  ad- 
vances on  the  warrants  numbered  respectively  90,  91,  92 
and  93. 

On  the  10th  of  March,  1875,  Gilead  A.  Smith  &  Co.  opened 
a  similar  credit  with  Robert  Loder  against  the  remaining 
2,000  tons  of  steel  rails  contracted  for  under  the  .said  con- 
tract of  the  27th  of  August,  1874,  and  he  agreed  to  make 
advances  to  them  at  the  rate  of  £8  per  ton.  They  indorsed 
and  sent  to  him  from  time  to  time  the  said  warrants  num- 
bered respectively  94,  95,  96  and  100,  and  he  accepted  their 
several  drafts  against  the  said  warrants. 

On  the  28th  of  May,  1875,  one  of  the  acceptances  which 
Gilead  A.  Smith  &  Co.  had  given  to  the  defendant  company 
was  dishonored.  The  defendant  company  received  notice  of 
such  dishonor  on  the  31st  of  May,  1875,  and  on  the  same 
day  received  a  letter  from  the  plamtiJB^  company,  dated  the 
29  th  of  May,  1875,  giving  them  notice  that  the  plaintiff  com- 
pany were  the  holders  of  the  warrants  Nos.  88-93,  and  on 
the  1st  of  June,  1875,  Robert  Loder  gave  a  similar  notice 
with  regard  to  the  warrants  indorsed  to  him. 

On  the  31st  of  May,  1875,  the  defendant  company  tel- 
egraphed to  the  London  and  North  Western  Railway 
Company  not  to  deliver  *to  any  one,  without  the  au-  [210 
thonty  of  the  defendant  company,  any  of  the  steel  rails 
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which  had  been  carried  or  were  being  carried  from  their 
Tvorks 

On  the  31st  of  May,  1876,  Gilead  A.  Smith  &  Co.  pre- 
sented a  petition  for  liquidation  by  arrangement  to  the 
London  Court  of  Bankruptcy,  and  by  order  of  the  said 
court  they  were  subsequently  adjudicated  bankrupts. 

On  the  9th  of  June  a  resolution  was  passed  for  the  volun- 
tary winding-up  of  the  defendant  company,  and  by  an  order 
of  the  Master  of  the  Rolls,  made  oh  the  12th  of  June,  1876, 
the  winding-up  was  ordered  to  be  continued  under  super- 
vision. 

On  the  2d  and  3d  of  June,  1876,  two  bills  were  filed,  one 
by  the  plaintiff  company,  and  the  other  by  Robert  Loder, 
to  enforce  their  charges  against  the  rails.  Afterwards,  by 
the  order  of  the  court,  the  two  suits  were  consolidated,  and 
the  bill  of  the  plaintiff  company  was  amended  by  making 
Robert  Loder  co-plaintiff.  The  defendants  to  the  amended 
bill  were  the  Phcenix  Bessemer  Steel  Company,  their  secre- 
tary and  manager  before  liquidation,  the  partners  in  Grilead 
A.  Smith  &  Co.  and  their  trustee  in  bankruptcy,  who  after- 
wards disclaimed,  and  Messrs.  Groffey  &  Co.,  who  were 
afterwards  dismissed. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff 
company  had  a  first  charge  on  the  rails  included  in  the  said 
warrants  Nos.  88  to  93  respectively,  given  by  the  defendant 
company  for  the  amount  of  the  bills  accepted  by  them,  and 
that  the  plaintiff  Robert  Loder  had  a  nrst  charge  on  the 
rails  included  in  the  warrants  Nos.  94,  95,  96  and  100,  for 
the  amount  of  the  bills  accepted  by  him,  and  for  consequen- 
tial relief. 

The  defendant  company  claimed  a  lien  on  the  said  rails 
as  unpaid  vendors. 

By  order  of  the  court,  a  receiver  had  been  appointed  of 
the  rails  on  the  premises  of  the  London  and  North  Western 
Railway  at  Liverpool. 

Evidence  as  to  the  usage  of  the  iron  trade  was  adduced, 
to  the  effect  that  warrants  in  the  form  signed  by  the  defen- 
dant company  had  been  known  since  1846,  and  had  been  in 
general  use  in  the  trade  since  1866,  that  the  form  had  then 
211]  been  settled  by  counsel  (*) ;  *that  such  warrants 
were  for  the  purpose  of  distinguishing  the  goods  as  being 
stacked  at  the  warehouse  or  wharf  of  the  manufacturer, 
and  that  when  they  stated  they  were  deliverable  to  the  pur- 
chasers or  their  assigns  by  indorsement,  it  was  understood 
in  the  trade  that  they  were  to  be  free  from  any  vendor's  lien 

Q)  Mr.  Bovill,  afterwards  C.  J.,  and  Mr.  Lloyd. 
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for  unpaid  purchase-money,  that  they  passed  from  hand  to 
hand  oy  indorsement,  and  conveyed  to  the  holder  a  title  to 
tbe  goods,  and  that  this  was  so  well  known  that  no  notice 
was  deemed  necessary  to  be  given  by  the  holder  to  the 
maker  of  the  warrant. 

Miller y  Q.C.,  Hobinsofi^  Q.C.,  and  Horton  Smithy  for  the 
plaintiffs :  The  plaintiffs  in  this  case  were  holders  for  value 
of  the  iron  warrants.  These  were  expressed  to  be  deliver- 
able (f.  o.  b.)  to  Gilead  A.  Smith  &  Co.,  and  their  assigns 
by  indorsement  thereon.  The  evidence  shows  that  by  the 
usage  of  the  iron  trade,  warrants  in  this  form  are  considered 
to  be  free  from  any  lien  by  the  vendors.  The  plaintiffs 
therefore  are  entitled  to  the  whole  of  the  rails,  and  the  de- 
fendant company  is  not  entitled  to  any  lien  thereon  for 
unpaid  purchase-money:  In  re  Blakety  Ordnance  Com- 
pany (*) ;  Ooodwin  v.  Itoharts  ("). 

The  defendant  company  may  probably  rely  on  the  case 
of  Ounn  V.  Bolckow^  Vaughan  <fe  Co.  ("),  where  whai^fingers' 
certificates  of  iron  rails  ready  for  shipment  were  held  not  to 
pass  any  title  to  the  goods  by  delivery,  and  that  no  custom 
of  trade  could  give  them  the  effect  of  warrants  or  documents 
of  title  as  against  the  vendors ;  but  in  that  case  Lord  Jus- 
tice James  said:  ^^ Warrants  are  things  warranting  a 
wharfinger,  or  warranting  somebody  else  who  has  posses- 
sion of  the  goods  to  deliver  them.  The  owner  of  the  goods 
gives  an  authority  to  the  person  who  is  the  bailee  of  the 
goods  to  deliver  them.  That  is  what  is  meant  by  a  warrant. 
Such  warrants  are  constantly  dealt  with,  and  if  they  are 
negotiable,  they  are  properly  and  validly  dealt  with  as  a 
security."  It  is  clear  that  the  certificates  in  that  case  are 
wholly  distinguishable  from  the  warrants  here.  The  cases 
of  Farineloe  v.  Bain  (*)  and  Dixon  v.  Bovill  (*)  are  also 
distinguishable. 

*The  plaintiffs,  as  holders  of  the  warrants,  are  en-  [212 
titled  to  the  goods  free  from  any  equities  between  the  de- 
fendant company  and  Gilead  A.  Smith  &  Co.,  according  to 
the  principles  laid  down  in  the  cases  of  In  re  Agra  and 
MasteTTnan^s  Bank  (•)  and  In  re  Blakely  Ordnance  Com- 
pany (*).  In  Ooodwin  v.  Hobarts  ('),  scrip  of  foreign  coun- 
tries undertaking  to  give  the  bearer  a  bond  for  the  money 
advanced,  with  interest,  was  held  to  be  a  negotiable  instru- 
ment transferable  by  delivery,  and  a  bona  fide  holder  for 
value  with  whom  the  scrip  had  been  fraudulently  deposited 


(1)  Law  Rep.,  8  Ch.,  154. 

(«)  1  App.  Caa.,  476. 

if)  Law  Rep.,  10  Oh.,  491,  499. 


(«)  1  C.  P.  D.,  445;  17  Eng.  R.,  849. 

(»)  8  Macq.,  1. 

(•)  Law  Rep.,  2  Ch.,  891. 
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as  a  Becurity  by  a  broker,  to  whom  the  owner  of  the  scrip 
had  intrusted  it,  was  held  entitled  to  it  free  from  any  claim. 

The  defendant  company  cannot  claim  any  right  of  stop- 
page in  transitu  in  respect  of  that  part  of  the  goods  which 
were  stored  at  the  premises  of  the  London  and  North  West- 
ern Railwav  Company  at  Liverpool,  for  the  railway  com- 
pany held  those  goods  as  warehousemen  and  not  as  carriers, 
and  the  transit  was  at  an  end :  Carr  v.  London  and  North 
Western  Railway  Company  (').  At  any  rate  the  defendant 
company  can  have  no  lien  on  that  portion  of  the  goods 
which  was  wholly  paid  for. 

Bagshawe^  Q.C.,  and  O.  C.  Pricey  for  the  defendant  com- 

Sany:  The  plaintiflfs  can  have  no  higher  riffht  than  the 
efendants  Grilead  A.  Smith  &  Co.,  and  the  Tatter  having 
failed  to  meet  some  of  their  acceptances,  the  defendant 
company  are  entitled  to  retain  all  the  rails  on  their  works, 
and  also  to  exercise  the  right  of  stoppage  in  transitu  as  to 
those  at  Liverpool.  They  nave  nesotiated  the  bills  received 
from^  G.  A.  Smith  &  Co.,  but  the  holders  of  the  bills  have 
proved  in  the  liquidation,  and  received  a  dividend. 

The  rights  of  an  unpaid  vendor  are  the  same  as  regards  a 
sub- vendee  as  against  the  original  buyer,  unless  he  be  pre- 
cluded by  the  estoppel  resulting  from  his  assent  expressed 
or  implied  to  the  sub-sale  when  informed  of  it :  Benjamin  on 
Sales  (■).  The  defendant  company  were  never  informed  of 
the  pledge  to  the  plaintiffs  till  after  they  had  exercised 
their  rights  as  unpaid  vendors. 

These  warrants  are  not  negotiable  instruments,  and  the 
213]  defendant  *company  are  not  estopped  by  the  form 
of  the  warrants :  Dixon  v.  Bovill  (*) ;  Mackenzie  v.  Dun- 
lop  (*) ;  M^Ewan  v.  Smith  (*).  No  custom,  even  if  proved, 
could  make  warrants  in  this  form  negotiable.  The  alleged 
custom  is  recent  and  uncertain.  At  best  these  warrants 
would  be  of  no  higher  validity  than  dock  warrants,  which 
were  the  subject  of  discussion  in  the  recent  case  of  Imperial 
Bank  v.  London  and  St.  Katharine  Dock  Company  (•). 
Dock  warrants  have  been  held  not  to  be  negotiable :  .Fuerdes 
v.  Montis  (').  Moreover,  the  defendant  company  are  man- 
ufacturers, and  the  plaintiffs  had  notice  of  this.  The  plain- 
tiffs, therefore,  ought  to  have  inquired  whether  there  was 
any  vendors'  lien  subsisting.  Other  warrants  to  which  the 
evidence  related  were  either  not  manufacturers'  warrants 

0)  Law  Rep.,  10  C.  P.,  807;  12  Eng.         (»)  2  H.  L.  C,  809. 
E.,  864.  (•)  AfOe,  p.  195. 

(*)  2d  ed.,  p.  682.  C)  Law  liep.,  8  C.  P.,  268 ;    Ibid,  4 

(«)  8  Macq.,  1.  C.  P.,  93. 

(«)  8  Mapq.,  22. 
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but  warrants  of  third  persons,  as  in  the  case  of  Ounn  v. 
Bolckow^  Yaughan  &  Co.  (*),  or  were  warrants  for  goods 
stacked  on  a  wharf  and  not  at  the  works.  The  defendant 
company's  warrants  were  issued  for  rails  on  their  works 
and  not  at  a  warehouse  or  wharf,  nor  under  the  custody  of 
third  persons. 

In  Parmeloe  v.  Bain  (')  undertakings  to  deliver  goods  to 
a  vendee's  order  were  held  not  to  estop  the  right  of  unpaid 
vendors  to  withhold  delivery. 

In  the  case  of  In  re  Nairn  ImestToent  Company  (')  it  was 
held  that  the  holders  of  debentures  issued  by  a  company 
I)ayable  to  C,  or  his  transferees,  "or  the  holder  for  the 
time  being,"  could  only  prove  on  them  subject  to  all  equities 
between  the  company  and  C.  That  case  was  held  to  be 
distinguishable  from  that  of  In  re  BlaTcely  Ordnance  Com- 
pany (*). 

In  the  present  case  the  warrant  was  not  intended  to  de- 
prive the  vendors  of  their  lien,  and  the  delivery  was  not 
complete  till  the  goods  were  actually  shipped ;  there  was 
no  such  delivery  of  possession  so  as  to  exclude  the  lien  of 
the  vendors :  Benjamin  on  Sales  (*).  In  Crouch  v.  Credit 
Fonder  of  England  (•)  a  custom  of  recent  origin  to  treat 
certain  debentures  as  negotiable  instruments  was  held  not 
to  prevail  against  the  general  law- merchant. 

*The  defendant  company  have  a  clear  lien  in  [214 
respect  of  that  portion  of  the  rails  which  was  on  the  works 
at  the  time  when  Gilead  A.  Smith  &  Co.  stopped  payment. 
As  to  those  stored  at  the  warehouse  of  the  railway  company 
at  Liverpool,  we  submit  the  vendors  have  the  riglit  of  stop- 
page in  transitu.  It  may  be  said  that  they  were  delivered 
to  the  purchasers,  as  they  were  intrusted  to  their  agents, 
Messrs.  Goflfey  &  Co.,  but  the  purchasers  for  this  purpose 
can  only  be  treated  as  the  agents  for  the  vendors  carrying 
the  goods  to  their  ultimate  destination,  viz.,  on  shipboard 
at  Liverpool,  so  that  the  vendors'  lien  still  subsists. 

It  is  said  that  in  respect  of  that  portion  of  the  goods 
which  was  wholly  paid  for,  there  can  be  no  vendors'  lien. 
But  the  contract  cannot  be  apportioned,  and  if  the  lien 
exists  as  to  part  it  must  exist  as  to  the  whole. 

Jessel,  M.B.,  after  stating  the  facts,  continued:  The 
allegations  of  the  plaintiffs  apply  first  to  the  whole  of  the 
iron  rails  or  steel  mils ;  and,  secondly,  to  parcels  of  them. 
The  Merchant  Banking  Company  of  London  allege  that  by 

(')  Law  Rep..  10  Ch.,  491.  (*)  Law  Rep.,  8  Ch.,  164. 

(•)  1  0.  P.  b.,  446 ;  17  Eng.  R.,  849.        (»)  Page  668. 

(^  Law  Rep.,  8  Ch,,  866.  (•)  Law  Rep.,  7  Q.  B.,  874 ;  6  Eng.  R.,  108. 
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the  custom  of  the  iron  trade,  a  warrant  in  this  form,  or 
substantially  in  this  form,  passes  from  hand  to  hand,  and 
gives,  and  is  supposed  to  give,  a  title  to  the  goods  free  from 
any  vendor's  lien;  that,  according  to  the  custom  of  the 
trade,  these  warrants  are  usually  issued  by  the  makers  of 
iron  and  steel  rails,  though  sometimes  by  merchants,  and 
are  generally  issued  in  this  form  for  distinguishing  the 
goods  as  being  stacked  or  placed  at  the  wharf  or  warehouse 
of  the  maker,  and  they  state  they  will  be  deliverable  gener- 
ally to  the  purchaser  or  his  assigns  by  indorsement ;  and 
that  warrants  in  that  form  are  treated  universally  in  the 
trade  as  being  free  from  any  claim  by  the  vendors  who  have 
given  the  warrants  in  respect  of  the  purchase-money  whether 
paid  or  not.  That  is  a  part  of  the  custom,  and  consequently 
they  pass  from  hand  to  hand  safely  without  any  notice 
being  given  to  the  warrantor,  that  is,  the  person  who  has 
given  the  warrant,  because,  as  the  witnesses  say,  it  is  un- 
necessary to  give  him  notice,  as  he  knows,  according  to  the 
custom  of  the  trade,  that  the  warrant  is  a  representation  to 
the  person  taking  it  that  there  is  no  lien. 

The  plaintiffs  say  that,  the  custom  being  so,  the  Phoenix 
215]  *Bessemer  Company  knew  it ;  and  the  first  question 
I  have  to  decide  is  whether  there  was  any  such  custom 
established  to  m^  satisfaction.  I  have  heard  a  great  deal 
of  evidence,  and  it  was  established  to  my  satisfaction  that 
there  was  that  custom  in  the  iron  trade,  and  it  appears  that 
when  these  warrants  were  introduced  the  particular  form 
was  settled  with  the  assistance  of  eminent  counsel.  With 
the  greatest  possible  deference  to  those  counsel,  I  think  the 
form  might  nave  been  improved,  and  that  it  would  have 
been  better  to  have  said  on  the  face  of  the  warrant  that  it 
was  free  from  any  vendor's  lien ;  but  we  are  all  wise  after 
the  event ;  and  in  saying  that  I  do  not  mean  it  to  be  inferred 
that  I  myself,  if  I  had  been  advising  instead  of  those  very 
eminent  counsel,  should  at  that  period  have  advised  the 
insertion  of  any  such  words.  The  form  was  invented,  I  am 
told,  somewhere  about  1846,  and  certainly  the  practice  grew 
general  about  1866,  and  I  think  from  that  time  till  now  we 
must  consider  it  on  the  evidence  as  an  established  custom 
that  any  man  who  gives  this  warrant  understands  that  it- 
shall  pass  from  hand  to  hand  for  value  by  indorsement,  and 
that  the  indorsee  is  to  have  the  goods  free  from  any  vendor's 
claim  for  purchase-money.  He  is  not  to  be  asked  whether 
he  has  a  claim  or  not ;  if  he  chooses  to  issue  it  in  this  shape 
hetells  all  the  trade  that  they  may  safely  deal  on  the  faith 
of  that  warrant,  and  whether  or  not  it  becomes  a  negotiable 
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instrument  at  common  law  as  distinct  from  equity,  is,  to 
my  mind,  utterly  immaterial.  That  is  the  custom,  and  as 
the  man  who  issues  such  a  warrant  knows  that  custom  it 
appears  to  me  that  the  Phoenix  Bessemer  Company  have 
issued  these  exactly  as  if  they  had  said  they  were  to  be 
deliverable  according  to  the  custom  of  the  iron  trade,  that 
is  to  say,  to  be  deliverable  "free  from  any  vendors'  lien," 
they  bemg  the  vendors — to  Messrs.  Gilead  A.  Smith  &  Co., 
or  their  assigns  by  indorsement.  If  those  words  were  in- 
serted, as  I  think  it  will  be  desirable  in  future  they  should 
be  inserted,  can  anybody  doubt  that  the  Phcenix  ^Bessemer 
Company  by  issuing  the  warrant  in  that  form  would  be 
precluded  in  equity  from  afterwards  alleging  that  tUey  were 
unpaid  vendors  ?  But  having  given  it  as  a  statement  on 
the  face  of  the  warrant  that  the  holder  for  value  by  indorse- 
ment would  have  the  goods  free  from  the  lien,  and  having 
fiven  the  warrant  for  the  purpose  of  its  being  so  dealt  with, 
think  it  is  *clear  on  general  principles  of  equity  [216 
that  such  a  defence  could  not  be  set  up ;  and  I  sav  in  this 
particular  case  it  is  clear  to  my  mind  that  they  did  give  it 
lor  the  purpose  of  so  being  dealt  with. 

That  IS  an  inference  against  the  company,  and  my  reason 
for  saying  so  is  this:  Having  imputed  that  knowledge  of 
the  custom  to  the  defendant  company,  what  did  they  do? 
They  issued  with  their  first  parcel  of  goods  two  documents, 
the  one  is  an  invoice,  the  other  a  warrant.  The  invoice 
contains  every  element  which  is  required  to  make  it  an  ordi- 
nary document  of  title  on  which  the  purchaser  could  obtain 
the  goods:  ''Messrs.  Gilead  A.  Smith  &  Co.  Bought  of 
the  Phcenix  Bessemer  Steel  Company,  Limited,  stacked  in 
these  works  to  your  order,  to  be  delivered  f.  o.  b.  at  Liver- 

Sool  according  to  your  instructions ;"  and  then  follow  the 
etails  of  the  steel  rails.  That  is  an  ordinary  document  of 
title,  an  ordinary  invoice  sent  by  a  vendor  to  a  purchaser. 
But  they  gave  Uilead  A.  Smith  &  Co.,  at  their  request,  at 
the  same  time,  another  document,  the  iron  warrant,  the 
thing  which  the  trade  want  for  the  purpose  of  either  raising 
money  by  pledging  or  selling,  and  that  is  a  totally  different 
thing.  It  is  treated  in  a  totally  different  way.  It  begins 
with  these  words,  "The  underihentioned  rails  will  not  be 
delivered  to  any  party  but  the  holder  of  this  warrant." 
Surely  that  means  they  will  be  delivered  to  the  holder ;  it 
never  means  we  will  keep  them  and  not  deliver  them  to 
anybody,  but  sell  them  for  our  own  benefit  and  deliver 
them  to  the  purchaser.  The  very  form  of  the  warrant  shows 
the  purpose.     In  my  opinion,  considering  that  they  had 
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already  given  a  document  of  title  which  was  quite  clear  and 
independent  and  satisfactory  to  the  purchaser,  this  was 
something  they  were  issuing  for  a  different  purpose.  It 
then  goes  on,  *' stacked,"  &c.,  in  the  same  way,  we  had 
"stacked"  in  the  invoice ;  but  the  next  words  are,  "War- 
rant for  these  rails  deliverable  (f.  o.  b.)  to  Messrs.  Gilead  A. 
Smith  &  Co.  of  London,  or  to  their  assigns  by  indorsement 
hereon."  Does  not  that  mean  they  ^re  warrants  for  delivery, 
and  is  not  the  meaning  of  the  thing  itself  on  the  face  of  it, 
although  it  may  not  destroy  per  se^  standing  alone,  if  it 
had  been  a  single  document  of  title,  the  vendor's  lien,  when 
you  consider  it  is  an  additional  document  given  at  request, 
and  th%t  you  must  impute  some  purpose  for  giving  two 
217]  Mocuments  differing  in  form  at  the  same  time,  I  say, 
is  it  rational  to  impute  any  other  purpose  than  really  the 
very  purpose  that  it  was  given  them  for,  namely,  the  pur- 

¥ose  of  pledging  or  selling,  as  I  have  no  doubt  it  was? 
herefore,  I  say,  in  this  particular  case  I  think  the  effect  of 
the  two  documents  and  tne  mode  of  request  is  to  show  that 
it  was  really  intended  by  the  vendors,  and  that  is  special  in 
this  case. 

As  to  its  bein^  a  company,  they.have  no  i)articular  mind, 
no  individual  mind,  but  the  intention  (I  can  impute  sense  to 
a  trading  corporation)  was  that  this  additional  document 
was  given  for  that  special  purpose,  and  that  there  is  a  dis- 
tinction in  this  case  between  giving  that  document  alone — 
although  I  should  have  held  tnat,  from  what  I  have  already 
said,  to  be  sufficient,  because  I  should  have  imported  into  it 
the  custom  of  the  trade — yet  giving  the  two  documents  to- 
gether I  think  there  is  evidence  here  that  it  was  intended  to 
be  used  in  the  way  it  has  been  used ;  and,  of  course,  if  you 
give  a  person  a  document  knowing  he  can  use  it  in  a  par- 
ticular way,  and  intending  he  shall  use  it  in  that  particular 
way  by  obtaining  money  upon  it,  you  cannot  afterwards  be 
allowed  to  say,  as  against  persons  from  whom  he  has  ob- 
tained money,  that  the  person  is  not  to  have  the  benefit 
thereof  ?  That,  it  seems  to  me,  would  be  contrary  to  the 
most  elementary  principles  of  eqjiity,  and,  therefore,  on 
these  two  grounds  I  am  in  the  plaintiffs'  favor,  first,  on  ac- 
count of  the  general  custom*  of  tne  trade,  and,  secondly,  be- 
cause I  think  you  must  impute  to  the  defendant  company 
special  notice  and  special  knowledge  that  the  warrant  was 
intended  to  be  used  for  some  such  purpose,  and  having  that 
knowledge  they  issued  the  document  in  this  particular  form, 
for  it  is  inconceivable  for  what  purpose  it  could  have  been 
used  except  that  for  which  it  was  actually  used — including, 
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of  course,  the  selling  as  well  as  pledging  the  goods.  I  have 
in  this  case  the  distinction,  that  the  company  purposely 
issued  a  second  document  of  title  with  a  view  of  its  being 
used  for  a  special  purpose.  On  those  grounds  I  think  the 
company  are  not  entitled  to  set  up  in  this  case  the  Vendors' 
lien  at  all  against  the  plaintiffs. 

There  are  two  more  points,  which  of  course  will  only  apise 
assuming  my  conclusion  is  erroneous.  The  first  point  is 
this :  The  transit  was  dealt  with  in  this  way.  Mr.  Phillips, 
who  was  one  of  *the  partners  in  Gilead  A.  Smith  &  [2i8 
Co.,  went  to  the  Phoenix  Bessemer  Works  and  arranged 
with  the  manager,  for  reasons  which  are  very  siniple,  tnat 
he  would  send  the  wagons  of  the  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company  to  fetch  the  rails  away.  In 
the  ordinary  course  of  events  the  PhcBnix  Bessemer  Com- 
pany would  have  sent  them  in  the  railway  company's  vans 
in  their  own  names ;  and  the  reason  why  that  ordinary 
course  was  departed  from  was,  that  he  did  not  like  the  posi- 
tion of  the  Phcenix  Bessemer  Company,  and  he  was  afraid, 
as  he  told  us,  that  if  the  wagons  were  sent  to  fetch  the  rails 
in  the  name  of  the  Phoenix  Bessemer  Company,  the  railway 
company  might  say,  We  will  detain  the  goods  because  you 
have  left  unpaid  a  large  amount  of  charges  on  other  goods 
we  have  carried  for  you,  and  therefore  we  will  detain  these 
goods  to  answer  those  charges.  With  a  view  to  avoid  that 
he  suggested,  and  it  was  assented  to,  that  the  wagons  should 
be  sent  in  the  name  of  Gilead  A.  Smith  &  Co.  This  was 
accordingly  done,  and  then  the  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company  took  the  goods  to  a  depot 
or  warehouse  of  the  London  and  North  Western  Railway 
Company;  and  on  the  evidence  I  am  satisfied  that  the  goods 
were  deposited  in  the  warehouses  of  the  London  and  North 
Western  Company  as  a  warehousing  company,  which  they 
are  as  well  as  a  railway  company.  Thev  were  deposited  in 
the  names  of  Goffey  &  Co.,  who  were  the  agents  at  Liver- 
pool of  Gilead  A.  Smith  &  Co.  There  was,  no  doubt,  an 
ultimate  intention  at  some  time  or  other  to  shift  the  goods, 
and,  of  course,  as  the  Phoenix  Bessemer  Company  were 
liable  to  deliver  the  goods  free  on  board,  it  was  not  intended 
that  they  should  escape  from  the  pecuniary  liability,  but 
Gilead  A.  Smith  &  Co.  might  not  have  shipped  them  at  all, 
or  they  might  have  sold  them  before  shipment. 

The  question  I  have  to  decide  is,  was  the  transit  at  an  end 
in  law  ?  There  is  no  question  at  all  that  the  goods  were  de- 
livered at  the  warehouse  in  the  names  of  Goffey  &  Co.  as 
agents  for  Gilead  A.  Smith  &  Co. ;  they  had  got  into  the 
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hands  of  the  purchasers  or  their  agents  as  such.  Is  there 
any  law  which  says  the  transit  was  not  at  an  end  ?  I  have 
heard  certain  very  ingenious  arguments  suggested  upon 
that.  It  was  said,  True  it  is  they  were  delivered  to  the  pur- 
chasers, but  they  are  to  be  treated  for  this  purpose  as  agents 
for  the  vendors  carrying  the  goods  on  to  the  ultimate  des- 
210]  tination,  *the  shipping  port.  That  argument  seems 
to  me  more  ingenious  than  sound.  There  was  in  fact  a  new 
arrangement  that  the  purchasers  were  to  convey  the  goods 
to  the  shipping  port  on  their  own  account ;  they  were  to  get 
some  payment,  out  it  was  no  longer  the  vendors  who  were 
to  convey,  and  the  transit  to  the  shipping  port  was  only  a 
possible  transit.  They  did  not  know  whether  the  goods 
would  be  ultimately  shipped  or  not.  They  might  have  been 
sold,  and,  looking  to  the  financial  state  of  Gilead  A.  Smith 
&  Co.,  I  think  they  would  have  been  sold  and  turned  into 
money  long  before  they  reached  the  shipping  port  if  it  had 
been  possible. 

Therefore,  it  appears  to  me,  both  in  fact  and  in  law,  the 
transit  was  clearly  at  an  end.  This  question,  whether  the 
transit  was  at  an  end  by  the  delivery  to  the  purchaser's 
agent,  I  admit,  cannot  be  solved  a  priori;  it  neither  fol- 
lows, as  a  proposition  of  law,  that  because  a  purchaser 
sends  his  carts  for  goods  and  they  are  given  to  him  in  the 
cart,  the  transit  is  at  an  end,  nor  does  it  follow  it  is  not ;  it 
is  to  be  considered  as  a  question  of  what  in  law  is  called  a 
question  for  the  jury,  that  is,  a  question  of  inference  from 
known  facts  as  to  what  the  real  intention  of  the  parties  was. 
Treating  it  in  this  way,  in  this  particular  instance,  I  am 
satisfied  that  the  transit  was  at  an  end.  That  disposes  of 
part  of  the  case  should  my  conclusion  on  the  other  part  of 
it  be  erroneous. 

The  other  portion  of  the  case  depends  on  this,  was  there  a 
several  payment  for  a  severed  portion  of  the  goods  in  the 
sense  that  you  can  apportion  the  contract  ?  if  there  was, 
then  there  was  no  vendors'  lien  in  respect  of  that  portion  of 
the  goods  which  had  been  actually  paid  for.  Now,  on  that 
point  my  opinion  is  entirely  in  the  plaintiffs'  favor. 

It  is  said  that  the  original  contract  was  an  entire  con- 
tract. It  was  entire  in  a  sense,  and  apportionable  in  a  sense. 
It  was  entire  in  the  sense  that  it  was  a  contract  for  so  many 
thousand  rails  to  be  delivered  in  monthly  portions  at  an 
entire  price.  It  was  also  an  apportionable  contract  in  the 
sense  that  there  were  provisions  for  delivery  of  monthly 
portions  of  a  certain  quantity,  and  for  separate  payments 
for  those  portions.    The  contract  contained  within  itself  a 
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power  of  apportionment.  The  vendors  did  not,  in  fact, 
follow  the  contract  in  terms,  although  they  did  substantially, 
*that  is,  the  quantities  delivered  were  not  delivered  [220 
at  the  exact  times  nor  in  the  exact  amounts  which  had  been 
arranged,  but  substantially  they  were.  On  each  occasion 
that  they  announced  the  quantity  for  delivery  they  sent  a 
separate  invoice.  They  made  a  separate  price  according  to 
the  contract,  and  they  accepted  payment  of  that  price  as 
being  the  payment  for  that  portion  of  the  goods. 

It  seems  to  me,  therefore,  that  it  is  a  case  of  several  pay- 
ments for  several  portions  of  goods,  and  that  as  regards 
those  portions  of  goods  which  have  been  actually  paid  for, 
there  is  no  vendors'  lien  whatever,  even  assuming  my  de- 
cision on  the  rest  of  the  case  to  be  erroneous. 

These  being  the  grounds  of  my  decision,  it  appears  to  me 
unnecessary  to  consider  the  various  judgments  and  authori- 
ties to  which  my  attention  has  been  called,  and  I  am  the 
more  pleased  at  this  because  I  cannot  help  feeling  that  as 
to  several  of  them  there  is  great  diflSculty  in  reconciling  them 
with  principle;  as  to  others,  there  is  great  diflSculty  in 
reconciling  them  with  one  another ;  and  as  to  the  whole,  the 
law  on  this  subject  is  in  a  very  unsatisfactory  state,  so  that  if 
it  were  necessary  to  consider  them,  I  should  be  placed  at 
very  considerable  disadvantage,  because  sitting  here  in  an 
inferior  court  I  should  be  unable,  however  much  I  dissented 
from  some  of  the  doctrines  laid  down,  to  overrule  them ; 
and  I  should  be  placed  in  the  difficulty  of  having  to  recon- 
cile that  which  1  consider  the  principle  as  far  as  possible 
with  that  which  I  found  to  be  absolutely  decided.  As  I 
have  been  able  to  decide  the  case  on  the  grounds  I  have 
mentioned,  I  am  relieved  from  this  difficulty,  and  I  need 
not  say  I  rejoice  in  being  relieved  from  it. 

Solicitors  for  plaintiffs :  Flux  &  Co. 
Solicitors  for  defendant  company :  Pilgrim  <6  Phillips^ 
agents  for  Watson  &  Esam,  Sheffield. 

See  21  Eng.  R.,  778  note. 
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221]         *Leathes  V.  Leathes. 

[1877     L.     80.] 
Custody  of  Deeds — Settled  JSdaie — Tenant  for  lAfe  and  Bemainderman. 

A  legal  tenant  for  life  of  freeholds  is  entitled  to  the  custody  of  the  title  deeds,  and 
the  court  will  not  interfere  as  between  a  tenant  for  life  and  remainderman,  except 
where  there  is  danger  to  the  safety  of  the  deeds  if  left  in  the  hands  of  the  tenant  for 
life,  or  where  the  court  requires  the  deeds  for  the  purpose  of  carrying  out  trusts  re- 
lating to  the  property. 

On  an  application  by  a  tenant  for  life  in  remainder  of  settled  estates  for  the  title 
deeds  to  be  deposited  in  court: 

Ifeld^  that  the  tenant  for  life  in  possession  was  entitled  to  their  custody. 

Warren  y.  Itudall(})  commented  on. 

This  was  a  motion  on  behalf  of  the  plaintiff,  who  was 
tenant  for  life  in  remainder  of  a  settled  estate  under  a  will, 
that  he  might  be  at  liberty  to  deposit  in  court  the  title  deeds 
of  the  estate,  and  that  they  might  be  retained  in  the  custody 
of  the  court  till  the  hearing  of  the  action,  when  they  might 
be  secured  for  the  benefit  of  the  several  persons  interested 
in  the  estate. 

The  deeds  had  come  into  the  plaintiff's  possession  during 
the  lifetime  of  his  father,  the  testator,  for  whom  he  acted  as 
solicitor. 

The  defendant,  the  first  tenant  for  life,  claimed  to  be  en- 
titled to  the  custody  of  the  deeds,  but  the  plaintiff  alleged 
that  he  had  long  resided  in  Australia,  also  that,  as  there 
was  a  contest  respecting  the  ownership  of  part  of  the  estate, 
the  defendant  might  make  use  of  the  deeds  by  showing 
them  to  those  who  had  an  adverse  claim,  to  the  prejudice  of 
those  Entitled  in  remainder. 

Ince^  Q.C.,  and  Chester^  in  support  of  the  motion:  The 
case  is  one  in  which  the  court  will  take  the  title  deeds  of  the 
estate  into  its  own  custodj^.  The  defendant,  the  first  tenant 
for  life,  has  long  resided  in  Australia,  and  is  not  likely  to 
take  any  interest  in  the  settled  estate.  Then  there  is  a  con- 
test as  to  the  ownership  of  part  of  the  estate,  which  is  claimed 
222]  by  another  family,  *and  a  serious  injury  might  be 
done  to  the  estate  if  the  defendant  were  to  show  the  title 
deeds  to  those  who  urge  a  hostile  claim.  The  court  has  in 
several  cases  refused  to  allow  a  tenant  for  life  to  retain  pos- 
session of  the  title  deeds  when  injury  might  result  to  the 
estate :  Stanford  v.   Roberts  (') ;  Jenner  v.  Moiris  (').     In 

0)  IJ.  4  H.,  1.  («)  Law  Rep.,  6  Ch.,  807.  O  Law  Rep.,  1  CTi.,  603. 
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Warren  v.  Hudall  (*)  Vice-Chancellor  Wood  laid  down  that, 
though  the  court  did  not  interfere  as  between  a  father  tenant 
for  life  and  a  son  remainderman  respecting  the  custody  of 
title  deeds,  ^et  in  the  case  of  a  stranger  tenant  for  life  the 
court  would  interfere. 

ChittVy  Q.C.,  and  Langworihy^  for  the  defendant:  It  is 
a  settled  rule  that  the  court  will  not  interfere  with  the  custody 
of  title  deeds  remaining  with  the  legal  tenant  for  life  unless 
a  special  case  can  be  made  out  to  the  contrary :  Oarner  v. 
Hannyngton (^).  Lord  St.  Leonards  says:  "There  are 
dicta  that  every  remainderman  has  a  right  in  equity  to 
have  the  deeds  brought  into  court :  Reeves  v.  Heeves  (") ; 
Smithy.  Cooke {*).  But  nevertheless  there  is  not  a  single 
decision  that  way,  but  the  rule  is  settled  the  other' : 
Sugden's  Vendors  and  Purchasers  (*).  The  reason  why  the 
tenant  for  life  is  the  proper  custodian  of  the  deeds  is  that 
he  is  the  person  to  defend  the  inheritance.  In  the  present 
case  there  is  no  valid  reason  why  the  deeda  should  not  be 
in  the  custody  of  the  tenant  for  life,  or  for  ordering  them  to 
be  deposited  in  court. 

Jessel,  M.II.:  A  legal  tenant  for  life  of  freeholds  is  en- 
titled to  the  custody  of  the  title  deeds  as  a  matter  of  right, 
except  in  cases  where  he  has  been  guilty  of  misconduct  so 
that  the  safety  of  the  deeds  has  been  endangered,  or  where 
the  rights  of  others  intervene,  and  it  becomes  necessary  for 
the  court  to  take  charge  of  the  title  deeds  in  order  to  carry 
out  the  administration  of  the  property.' 

In  Oarner  v.  Bannyngton  {*)  Lord  Romilly  held  that 
"the  legal  tenant  for  life  is  prima  facie  entitled  to  the 
custody  of  the  title  *deeds."  The  question  came  [223 
before  the  Court  of  Exchequer  in  AUwood  v.  Heywood  ('), 
when  the  full  court  held  that  it  was  but  reasonable  that 
the  plaintiff,  who  was  legal  tenant  for  life,  should  have  the 
custody  of  the  title  deeds.  There  are  many  dicta  to  the 
same  effect,  including  a  passage  in  Sugden's  Vendors  and 
Purchasers  ('). 

The  only  case  the  other  way  is  that  of  Warren  v. 
Rvdall  (•),  where  the  deeds  were  in  court,  and  Vice-Chan- 
cellor Wood  stated  the  rule  thus:  "With  respect  to  the 
title  deeds,  it  is  a  settled  doctrine  that  this  court  never  in- 
terferes as  to  the  possession  of  deeds  between  a  father  tenant 
for  life  and  a  son  entitled  in  remainder ;  but  in  the  case  of 

(»)  1  J.  t,  H.,  1,  14.  (•)  22  Beav.,  627,  680, 

(*)  22  Beav.,  627.  O  1  H.  <fr  C,  745. 

(»)  9  Mod.,  129,  182.  (»)  Page  446,  n. 

(*)  8  Atk.,  878.  882.  (•)  1  J.  A  H.,  1,  18. 
(*)  14th  ed.,  p.  446,  n. 

22  Eng.  Rep.  7 
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a  stranger  tenant  for  life  the  court  will  interfere ;  and  this 
is  in  fact  a  particularly  strong  case,  because  the  deeds  are 
in  court,  and  I  am  asked  to  deliver  them  out.  The  rever- 
sioner has  no  connection  with  the  tenant  for  life ;  the  title 
deeds  must  remain  in  court."  There  is  a  dictum  of  Lord 
Hardwicke  in  Pyncent  v.  Pyncenti^)  to  the  same  effect; 
but  it  is  q^uite  contrary  to  law,  for  the  mere  fact  of  the  rever- 
sioner being  a  stranger  to  the  tenant  for  life  has  nothing  to 
do  with  the  question. 

Now  I  come  to  consider  what  are  the  circumstances  in 
which  the  court  will  interfere.  First,  the  court  will  interfere 
when  there  is  any  danger  to  the  safety  of  the  deeds  if  left 
in  the  custody  of  the  tenant  for  life ;  and,  secondly,  where 
the  court  is  carrying  out  the  trusts  of  the  property,  and  the 
deeds  are  wanted  for  that  purpose.  Beyond  tnese  cases 
the  court  cannot  go. 

The  case  of  Stanford  v.  Roberts  i^)  was  referred  to.  In 
that  case  there  was  a  pending  suit  afi^ecting  the  estate ;  and, 
as  I  understand  the  case,  the  Lords  Justices  were  of  opinion 
that  there  was  an  actual  duty  to  be  performed  by  the  trus- 
tees, and  Lord  Justice  James  observed :  "This  case  does  not 
appear  to  me  to  turn  on  the  mere  question  of  legal  title. 
There  is  a  pending  suit  which  relates  to  these  estates,  and 
which  is  being  actively  prosecuted.  The  only  question, 
then,  is  where,  having  regard  to  the  purposes  of  the  suit, 
the  deeds  can  be  most  conveniently  kept.  The  Vice-Chan- 
cellor  has,  in  the  exercise  of  his  judicial  discretion,  held 
224]  that  it  is  most  *convenient  to  allow  them  to  remain 
where  they  are,  and  with  that  discretion  we  shall  not  in- 
terfere." 

The  other  case  referred  to  was  that  of  Jenner  v.  Morris  (*). 
That  was  rather  a  peculiar  case.  A  suit  had  been  institute^ 
for  raising  portions  out  of  a  settled  estate.  Pending  the 
suit,  the  tenant  for  life  took  a  number  of  the  leases  to  Paris. 
He  afterwards,  under  an  order  of  the  court,  brought  the 
whole  of  the  title  deeds  and  leases  into  court  for  the  purposes 
of  the  suit.  After  the  purposes  of  the  suit  had  been  satis- 
fied and  the  portions  raised  by  mortgage,  he  applied  to 
have  the  title  deeds  and  leases  given  up  to  him.  This  ap- 
plication was  opposed  by  the  mortgagees,  and"  refused  by 
Vice- Chancellor  Kindersley.  When  the  case  came  before 
the  Court  of  Appeal,  Lord  Justice  Knight  Bruce  said  :  "I 
cannot,  without  tue  consent  of  the  mortgagees,  concur  in  an 
order  for  delivery  of  these  documents  to  a  tenant  for  life 

(»)  8  Atk.,  671.  O  Law  Rep.,  6  Ch.,  310. 

(8)  Law  Rep.,  1  Ch.,  603,  6QQ, 
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who  on  a  former  occasion  has,  without  any  necessity,  taken 
a  number  of  them  out  of  the  jurisdiction."  Therefore  the 
sole  ground  of  his  decision  was,  that  the  tenant  for  life  had 
taken  them  out  of  the  jurisdiction,  and  that  in  his  opinion 
there  was  danger  to  the  deeds  if  they  remained  in  his  custody. 
Lord  Justice  Turner  did  not  agree,  but  by  consent  an  order 
was  made  for  the  delivery  of  the  deeds  to  the  tenant  for  life 
upon  his  giving  security  lor  their  safe  custody,  and  for  their 
production  at  reasonable  times,  and  for  their  return  into 
court  if  ordered. 

In  the  present  case,  the  first  reason  in  support  of  the 
motion  that  I  have  to  consider  is,  that  the  tenant  for  life  has 
for  many  years  resided  in  Australia.  That  is  no  reason  at 
all.  Secondly,  it  is  urged  that  there  is  a  contest  as  to  the 
ownership  of  a  portion  of  the  estate,  and  that  the  tenant 
for  life  might  show  the  deeds  to  the  adverse  claimants. 
There  appears,  however,  no  ground  for  such  a  suspicion. 
The  motion  must  be  refused. 

It  was  arranged  that  the  plaintiff  should  give  an  under- 
taking to  deliver  up  all  the  title  deeds  on  oath  to  the  tenant 
for  Ufe. 

Solicitors :  Leathes  <6  Mayiiard;  Emmet  &  Son. 
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♦Stead  v.  Mellor.  [225 

[1876    S.     121.] 
WWr— Precatory  Trtutr— Beneficial  OifL 

Testatrix  gave  aU  her  personal  estate  to  trustees  upon  trust,  after  payment  of  her 
funeral  and  testamentary  expenses,  debts,  and  legacies,  to  hold  the  residue  "  in  trust 
for  such  of  my  nieces  A.  and  B.  as  shall  be  living  at  my  deatli,  my  desire  being 
that  they  shall  distribute  such  residue  as  they  think  will  oe  most  agreeable  to  my 
Trishee."    A.  and  B.  both  survived  the  testatrix  : 

Held^  that  they  took  the  residue  for  their  own  benefit, 

Brigga  v.  Penny  (*)  distinguished. 

Motion  for  judgment.  Ursula  Crook,  by  her  will,  dated 
the  13th  of  May,  1872,  appointed  the  plaintiffs  her  execu- 
tors, and,  after  making  divers  specific  and  pecuniary  be- 
quests, gave  all  her  personal  estate,  except  what  she 
otherwise  bequeathed  by  that  her  will,  to  the  plaintiffs, 
upon  trust  to  convert  the  same  into  money,  and,  after  pay- 
ment of  her  funeral  and  testamentary  expenses  and  debts, 

0)  8  Mac.  <fe  G.,  640 
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and  the  legacies  other  than  specific  given  by  her  will,  to 
hold  the  residue  of  the  said  moneys  "in  trust  for  such  of 
my  nieces,  Martha  Paul  ton  and  Ursula  Mellor  Taylor,  as 
shall  be  living  at  m^  death,  my  desire  being  that  they  shall 
distribute  such  residue  as  they  think  will  be  most  agree- 
able to  my  wishes." 

The  testatrix  died  on  the  16th  of  January,  1876,  leaving 
Mrs.  Paulton  and  Mrs.  Taylor  her  surviving. 

The  action  was  brought  by  the  plaintiffs,  as  executors  of 
the  will,  to  have  the  rights  and  interests  of  all  persons  in 
the  residuary  personal  estate  of  the  testatrix  ascertained 
and  declared ;  and  the  only  question  calling  for  a  report 
was  whether  Mrs.  Paulton  and  Mrs.  Taylor  were  entitled  to 
the  residue  beneficially,  or  as  trustees ;  and,  if  as  trustees, 
then  who  were  the  persons  beneficially  entitled  thereto. 

C.  Slewarty  for  the  plaintiffs. 
226]  *Cookson^  Q.C.,  and  Oaldecott^  for  some  of  the  next 
of  kin :  This  case  is  governed  by  the  decision  in  Briggs 
V.  Penny  {^\  where  the  words  were,  *'  well  knowing  that  she 
will  make  a  good  use  and  dispose  of  it  in  a  manner  in  ac- 
cordance with  my  views  and  wishes."  The  distribution  is 
not  to  be  to  whom  the  donees  may  please,  as  in  the  case  of 
In  re  Bond(^\  but  in  accordance  witn  the  wishes  of  the  tes- 
tatrix. The  uncertainty  as  to  what  those  wishes  may  have 
been  does  not  prevent  a  trust  being  constituted.  The  word 
"distribute"  snows  that  the  testatrix  did  not  intend  Mrs. 
Paulton  and  Mrs.  Taylor  to  hold  the  property  themselves. 

Davey^  Q.C.,  and  W.  F.  Lawrence^  for  others  of  the  next 
of  kin :  The  circumstance  of  the  gift  being  to  Mrs.  Paulton 
and  Mrs.  Taylor  as  joint  tenants  is  an  indication  that  they 
were  not  intended  to  take  the  property  beneficially. 

Russel  Roberts  J  for  the  trustees  of  Mrs.  Taylor's  mort- 
gage settlement. 

Chitty^  Q.C.,  and  Alfred  Bailey^  for  Mrs.  Paulton  and 
Mrs.  Taylor,  were  not  called  on. 

Jessel,  M.R.:  I  have  often  said  that  it  is  the  duty  of  the 
court  in  construing  wills  of  personal  estate  to  Iook  at  the 
whole  will  in  order  to  ascertain  the  intention  of  the  testator, 
not  forgetting  to  apply  general  rules  of  construction  where 
such  are  applicable,  but  always  giving  to  the  language  oE 
the  instrument  its  literal  meaning  so  far  as  the  context 
allows. 

I  have  been  referred  to  the  case  of  Briggs  v.  Penny  as  an 
authority  for  deciding  that  a  trust  is  created.     In  that  case 

(»)  8  Mao.  <fe  G.,  646,  («)  4  Ch.  D.,  288;  19  ring.  R.,  784. 
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Lord  Truro  laid  down  what  he  considered  to  be  the  general 

Srinciple.  That  is,  of  course,  binding  on  me,  although  the 
ecision  itself  would  not  necessarily  be  so,  even  if  the 
words  in  the  case  before  me  were  identically  the  same : 
Gibson  v.  FisJier  (*). 

*Now  all  that  Lord  Truro  said  with  respect  to  the  [227 
principles  which  he  deduced  from  the  then  state  of  author- 
ity was  this(") :  "I  conceive  the  rule  of  construction  to  be, 
that  words  accompanying  a  gift  or  bequest  expressive  of 
confidence  or  belief,  or  desire  or  hope,  that  a  particular  ap- 
plication will  be  made  of  such  bequest,  will  be  deemed  to 
import  a  trust  upon  these  conditions,  first,  that  they  are  so 
used  as  to  exclude  all  option  or  discretion  in  the  party  who 
is  to  act,  as  to  his  acting  according  to  them  or  not ;  sec- 
ondly, the  subject  must  be  certain ;  and,  thirdly,  the  ob- 
jects expressed  must  not  be  too  vague  or  indefinite  to  be 
enforced." 

Lower  down  he  says  (')  that  there  is  no  real  and  substan- 
tial distinction  between  the  case  of  a  testator  who  intends 
to  make  known,  or  has  previously  made  known,  his  views 
and  wishes  to  the  legatee,  and  the  case  of  a  testator  who 
gives  all  his  property  to  A.  on  trust,  but  never  declares  that 
trust.  To  this  I  respectfullv  agree.  But  beyond  these  gen- 
eral principles,  I  find  nothing  in  Briggs  v.  Penny  i^  to 
guide  me  to  a  conclusion  in  the  present  case.  It  was  a  de- 
cision on  the  particular  words  of  a  will.  It  has  never  been 
followed  as  far  as  I  know ;  at  any  rate  I  am  not  aware  of 
any  case  in  which  words  so  vague  and  so  indefinite  have 
been  held  to  create  a  trust.  The  words  were,  "  well  knowing 
that  she,"  the  legatee,  "will  make  a  good  use  and  dispose 
of  it  in  a  manner  in  accordance  with  my,"  the  testatrix's, 
"views  and  wishes."  Lord  Truro  appears  to  have  been  of 
opinion  that  the  words  "  well  knowing  "  were  equivalent  to, 
if  not  svnonymous  with,  the  expression  "in  the  fullest  con- 
fidence," and  that  they  were  nsed  in  such  a  manner  as  to 
exclude  all  option  or  discretion.  With  all  deference  to  his 
Lordship,  that  is  a  most  unsatisfactory  reason.  Why 
should  the  words  "well  knowing"  bear  any  other  than 
their  natural  meaning?  No  reason  is  given  why  they 
should.    However,  that  is  the  decision. 

Whether  the  case  of  Briggs  v.  Penny  was  rightly  or 
wrongly  decided,  (and  I  must  not  forget  that  it  affirmed  the 
decision  of  a  very  learned  judge,  the  Vice-Chancellor 
Knight  Bruce),  it  is  distinguishable  from  the  present  case, 

(>>  Law  Rep.,  6  Eq.,  61.  (*)  8  Mac.  A  G.,  556. 

(')  3  Mac.  k  G.,  554.  {*)  ^  ^^^  ^  ^*  6^^* 
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228]  and  as  the  words  are  not  *the  same,  and  I  am  not 
bound  to  regard  it  as  a  binding  authority  on  the  construc- 
tion of  the  particular  will  now  before  me,  I  am  free  to 
inquire  what  the  testatrix  did  really  mean,  and  unless  I  find 
in  the  will  something  equivalent  to  a  declaration  that  the 
residuary  legatees  take  as  trustees,  I  must  hold  that  they 
take  a  beneficial  interest.  The  testatrix  gives  all  her  per- 
sonal estate,  except  what  she  otherwise  bequeathed  by  her 
will  or  any  codicil  thereto,  to  trustees  upon  trust  to  convert 
the  same  into  money.  It  is  clear  that  she  knew  how  to 
create  a  trust.  And  then,  after  payment  of  her  personal 
and  testamentary  expenses  and  debts  and  legacies,  she  di- 
rects her  trustees  to  hold  the  residue  of  her  money  upon 
trust  for  her  two  nieces,  her  desire  being  that  they  shall 
distribute  such  residue,  not  '4n  accordance  with  my  views 
and  wishes,"  as  in  the  case  before  Lord  Truro,  or  "as  they 
know  will  be  most  agreeable  to  my  wishes,"  but  ''as  they 
think  will  be  most  agreeable  to  my  wishes."  What  is  that 
but  to  make  them  judges  of  the  mode  of  distribution,  and 
place  the  residue  at  their  absolute  disposal  ? 

But  for  the  case  of  Briggs  v.  Penny  (*)  this  case  would 
not  have  been  arguable.  There  must  be  a  declaration  that 
Mrs.  Paultoii  and  Mrs.  Taylor  take  the'  residue  for  their 
own  benefit. 

Solicitors :  Meld  <6  Weightman  ;  O.  F.  Parker  <6  Locke; 
Walker^  Son  &  Meld;  Chester  &  Co.^  agents  for  Bailey  and 
Bead,  Bolton. 

0)  3  Mac.  &  Q.,  646. 


[6  Chancery  Division,  229.] 
V.C.M.,  Dec.  16,  1876:    Feb.  9,  1877. 

229]  *-^^  "Tc  Hoskin's  Trusts. 

Tnisieei  Belief  Act — LtabilUy  of  IVustees — CotU. 

A  married  woman  having,  under  a  settlement,  a  general  power  of  appointment  by 
will,  appointed  the  fund,  in  pursuance  of  the  power,  to  be  divided  among  five  per- 
sons, and  appointed  executors.  The  trustees  of  the  settlement  paid  the  money  into 
court  under  the  Trustees  Relief  Act,  and  the  cestuis  que  tnist  presented  a  petition  for 
payment  out,  establishing  their  right  to  the  fund  by  evidence: 

Held,  that  the  trustees  should  have  paid  the  fund  over  to  the  executors  of  the  will 
for  distribution,  and  they  were  ordered  to  pay  the  costs ;  but,  as  the  executors  were 
the  proper  persons  to  present  the  petition,  the  trustees  were  exempted  from  payment 
of  so  much  of  the  costs  as  were  occasioned  by  the  production  of  evidence  by  the 
cetiuis  que  IrusL 

By  a  settlement,  dated  the  15th  of  July,  1836,  made  upon 
the  marriage  of  Philip  Hoskin  and  Sarah  Hoskin,  a  certain 
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sum  of  money  to  which  Sarah  Hoskin  was  entitled  upon 
the  death  of  a  person  therein  named  was  assigned  to  trus- 
tees upon  trnst  to  pay  the  interest  thereof  to  the  husband 
and  wife  and  the  survivor  of  them,  as  therein  mentioned, 
and  after  the  decease  of  the  survivor  upon  trust  as  to  the 
capital  and  income  thereof  for  the  benefit  of  such  children 
as  they  should  have,  and  in  default  of  children,  then  in  trust 
for  such  person  and  persons,  for  such  intents  and  purposes, 
and  subject  to  such  powers,  provisos,  and  declarations  as 
Sarah  Hoskin,  by  her  last  will  and  testament  or  any  codicil 
or  codicils  thereto  to  be  signed  and  published  by  her  in 
the  presence  of  and  attested  by  two  witnesses,  should,  not- 
withstanding her  coverture,  direct  or  appoint,  and  in  default 
of  such  direction  or  appointment  upon  the  trusts  therein 
mentioned. 

Sarah  Hoskin  made  her  will,  dated  the  23d  of  January, 
1860,  and  thereby,  in  pursuance  of  the  power  given  to 
her  by  the  settlement  of  July,  1836,  gave  and  bequeathed 
various  small  legacies,  and  directed  that  the  residue  should 
be  divided  between  five  persons  in  manner  therein  men- 
tioned, and  she  appointed  William  Patching  and  Edward 
Reynolds  executors  of  her  will,  and  she  gave  to  each  of 
her  executors  £10  as  an  acknowledgment  of  their  trouble  in 
her  affairs. 

*W.  Patching  renounced  probate,  and  the  will  was  [230 
proved  by  W.  Keynolds  alone. 

The  testatrix  died  in  June,  1863,  without  having  had  a 
child,  and  Philip  Hoskin  died  on  the  25th  of  December, 
1874. 

The  fund,  which  amounted  to  £668,  being  divisible  on  the 
death  of  Philip  Hoskin,  the  trustees  of  the  settlement  offered 
to  pay  it  to  the  cesiuis  que  trusty  and  a  correspondence 
took  place  between  the  solicitors  as  to  a  release  being  given 
by  the  cestuis  ^ue  trust,  but  some  difficulty  arose  as  to  the 
proof  of  their  title,  whereupon  the  trustees,  with  the  consent 
of  the  executors,  paid  the  fund  into  court  under  the  Trustees 
Relief  Act. 

A  petition  was  now  presented  by  the  cestuis  que  trust  for 

Sayment  to  them  of  the  money  so  paid  into  court,  to  be 
ivided  among  them  in  the  proportions  stated  in  the  will, 
and  evidence  was  gone  into  to  prove  their  title  to  the  re- 
spective shares. 

Bristowey  Q.C.,  zndi  Bardswell^  in  support  of  the  petition : 
The  power  given  to  the  testatrix  was  a  general  power  of 
appointment,  and  she  executed  the  power  in  favor  of  five 
persons,   and  appointed  executors.    Under  such  circum- 
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Stances,  it  was  the  duty  of  the  trustees  of  the  settlement  to 
pay  the  fund  over  to  the  executor  (the  second  executor  hav- 
ing renounced),  and  he  would  have  been  the  proper  person 
to  give  the  trustees  a  discharge  and  to  distribute  the  fund. 
This  was  decided  in  He  Philbrick^s  Settlement  {'\  where, 
under  similar  circumstances,  Lord  Romilly,  M.E.,  held  that 
the  executors,  and  not  the  trustees,  were  the  proper  persons 
to  distribute  the  fund  among  the  appointees,  and  that  it 
ought  to  be  paid  over  to  the  executors  for  distribution.  If 
the  trustees  had  paid  the  money  to  the  executors,  they 
would  not  have  been  liable  even  if  the  money  had  been 
afterwards  lost :  Hayes  v.  Oatley  (").  Under  these  circum- 
stances, the  trustees  were  not  justified  in  paying  the  money 
into  court,  and  ought  to  be  ordered  to  pay  the  costs.  This 
was  done  in  Re    Woodburn(^\   because  the  trustees  re- 

Suired  proof  of  the  title  of  the  appointees,  and  in  Poligncf  s 
fortgaffe{*)^  because  the  money  was  paid  into  court 
231]  *without  sufficient  reason,  and  in  He  Cater*s 
Trust  (').  In  the  latter  case,  the  trustees,  as  in  this  case, 
required  a  release  which  they  were  not  entitled  to  have. 
In  re  EllioVs  Trust  (^\  decided  by  your  Lordship,  is  the 
last  of  the  same  class  in  which  the  trustees  were  ordered  to 
pay  the  costs,  because  they  paid  the  money  in  for  the  mere 

Surpose  of  escaping  liability,  when  there  was  no  reasonable 
oubt  as  to  the  performance  of  their  trust. 
Olasse^  Q.C.,  and  Tate  Lee^  for  the  trustees  of  the  settle- 
ment :  The  trustees  in  this  case  were  the  proper  persons  to 
distribute  the  fund.  Property  appointed  by  will  under  a 
general  power  was,  before  the  passing  of  the  act  23  Vict, 
c.  15,  held  to  be  exempt  from  probate  duty  on  the  ground 
that  the  executor  could  not  administer  it,  Piatt  v.  Routh  (') ; 
and  the  statute  which  imposes  the  duty,  by  directing  that  it 
shall  be  paid  by  the  persons  having  the  management  of  the 
property,  appears  to  recognize  their  obligation  to  distribute 
the  property  among  the  appointees.  At  any  rate,  the  trus- 
tees should  not  be  made  to  pay  costs  for  their  anxiety  to  see 
that  the  fund  was  paid  over  to  the  right  parties.  It  was 
necessary  that  the  appointees  should  prove  their  title  to  the 
fund,  and  it  is  shown  by  the  correspondence  that  the  ex- 
ecutor assented  to  the  course  the  trustees  have  taken,  and 
it  may  be  added  that  they  acted  under  legal  advice  in 
doing  so. 

(>)  84  L.  J.  (Ch.).  868.  (•)  Law  Rep.,  16  Eq.,  194. 

(«)  Law  Rep.,  14  Eq.,  1 ;  2  Eng.  it.,  409.  f)  3  Beav.,  257;  6  M.  4  W.,  766.  791 ; 

(<)  1  De  G.  <fr  J.,  338.  S.  0.  on  appeal,  sub.  nom.  Drake  v.  At- 

*)  32  Beav.,  181.  tomey- General,  10  CI.  A  F.,  267. 

*)  26  Beav.,  861,  866. 
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Dunning^  for  the  executor. 

Bristowe^  in  reply. 

1877.  Malins,  V.C:  The  Trustees  Belief  Act,  under 
which  this  money  has  been  paid  into  court,  is,  no  doubt,  a 
very  useful  act,  and  there  are  numerous  cases  in  which  it 
has  been  most  beneficially  acted  upon,  and  frequently  points 
of  law  have  been  decided  in  the  most  inexpensive  mode,  to 
the  great  advantage  of  the  parties.  It  is,  therefore,  a  most 
beneficial  act,  but  it  is  one  which  may  be  turned  to  great 
oppression  if  its  powers  are  abused. 

*In  this  case  the  fund,  which  is  a  very  small  one —  [232 
only  £668 — has  been  paid  into  court  by  these  trustees,  and 
I  am  Sony  to  find,  from  the  statement  made  by  the  solicitors 
on  each  side,  that  the  costs  will  amount  to  at  least  JBIOO. 
Where  parties  hold  trust  funds  of  this  nature,  it  is  most  im- 
portant that,  before  any  step  is  taken  under  the  Trustees 
Belief  Act,  they  should  well  consider  whether  it  is  really 
necessary  to  pay  the  money  into  court. 

What,  then,  is  the  statement  of  the  case  ?  Here  is  a  set- 
tlement executed  in  1836,  under  which  certain  trusts  were 
declared  of  this  money,  but  under  which  the  lady,  Mrs. 
Hoskin,  had  a  general  power  of  appointment  over  the  f  an49 
which  is  equivalent  to  the  ownership  of  it ;  so  that  a  person 
having  a  general  power  of  appointment  may,  if  he  thinks 
fit,  direct  that  the  fund  shall  be  assets  for  payment  of  debts, 
because  the  general  power  is  the  same  as  the  ownership.  In 
this  case  Mrs.  Hoskin  executed  the  general  power  by  will, 
and  appointed  executors.  Now,  according  to  the  law  at 
that  time,  the  executors  could  not  do  any  thing  without  first 
proving  the  will,  and  the  executors  could  not  obtain  probate 
without  paying  the  probate  duty.  On  general  principles, 
therefore,  the  general  power  of  appointment  being  an  own- 
ership, and  giving  the  executors  power  to  obtain  probate, 
they  were  the  parties  to  pay  debts  in  the  first  instance  and 
to  receive  the  money  under  the  will,  and  they  had  power  to 
give  a  discharge  for  any  moneys  paid  to  them  by  the  trustees 
of  the  settlement.  And  when  once  paid  to  the  executors,  and 
a  receipt  obtained  from  them,  although  they  misapplied  the 
funds  the  next  minute,  the  person  having  such  receipt  from 
them  is  entirely  discharged  from  liability.  Why,  then,  was 
not  this  money  at  once  paid  over  to  the  executors,  and  di- 
vided by  them  between  the  persons  entitled  to  it  ?  Instead 
of  that  course  being  taken,  there  is  a  ridiculous  correspond- 
ence between  the  parties  about  a  release  being  given,  when 
the  money  ought  to  have  been  handed  over  to  the  executors, 
22  Eng.  Rep.  8 
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who  could  have  given  a  valid  discharge  for  the  money  paid 
to  them.  Then  it  appears  that  two  counsel  were  consulted 
upon  the  subject,  but  they  raised  untenable  objections,  not- 
withstanding that  they  had  the  decision  of  the  Master  of  the 
Rolls  to  be  guided  by  in  the  case  of  In  re  Philbrick  ('). 
233]  There  the  very  point  arose.  *A  married  woman  had 
a  general  power  of  testamentary  appointment  over  a  trust 
fund,  and  she  appointed  the  fund  amongst  certain  persons, 
and  appointed  executors.  The  Master  of  the  Eolls  said : 
'*  Where  the  donee  of  a  general  power  appointed  the  prop- 
erty to  certain  persons  beneficially,  the  original  trustees 
were  bound  to  carry  the  appointment  into  execution ;  but 
if  the  donee  appointed  the  property  to  trustees,  those  trus- 
tees were  entitled  to  receive  the  property  to  be  held  upon 
the  trusts  declared  by  the  donee ;  and  when  a  married 
woman  made  a  will  in  exercise  of  a  power  and  appointed 
executors,  inasmuch  as  she  could  only  make  her  will  by 
virtue  of  the  power,  and  could  only  have  appointed  the  ex- 
ecutors for  tne  purpose  of  administering  the  appointed 
property,  she  must  oe  considered  to  have  appointed  the 
property  to  the  executors  as  trustees.  .  .  .  By  the  appoint- 
ment of  executors,  the  duty  of  administering  the  fund  was, 
in  his  opinion,  taken  away  from  the  original  trustees  and 
committed  to  the  executors,  and  the  provisions  of  the  23 
Vict.  c.  15  rather  confirmed  this  view  than  otherwise." 

The  Master  of  the  Rolls  also  said,  when  referring  to  the 
case  of  Piatt  v.  Routh  ('),  that  the  expression  i^  the  judg- 
ment that  the  executor  could  not  have  administered  any 
part  of  the  appointed  property,  only  meant  that,  *' but  for 
the  will  exercising  the  power,"  the  executor  could  not 
have  administered. 

Now  that  is  a  formal  decision  upon  the  point,  and  there 
is  a  still  more  formal  decision  on  the  same  point  in  the  case 
of  Hayes  v.  Oatley  (•).  There  there  was  a  general  power  of 
appointment  under  settlement  given  to  a  married  woman, 
who  executed  the  power  and  appointed  an  executor.  The 
trustees  of  the  settlement  paid  the  whole  fund  to  the  execu- 
tor, and  part  of  it,  that  is,  £5,000,  which  was  applicable  to 
the  payment  of  the  pecuniary  legacies,  was  lost  by  him,  but 
the  Master  of  the  Rolls  held  that  the  payment  to  the  execu- 
tor was  proper,  and  that  the  trustees  were  not  answerable 
for  the  loss,  and  the  bill  against  the  trustees  was  dismissed 
with  costs.     It  was  ridiculous  to  have  instituted  such  a  suit, 

(')  S4  L.  J.  (Ch.),  868.  S,  C.  on  appeal,  wb  nam.  Drake  v.  Attor- 

(«)  3  Beav.,  257;  6  M.  4  W.,  766,  791 ;    ney-Qerusral,  10  CI.  &  F.,  257. 

(>)  Law  Rep.,  14  Eq.,  1 ;  2  Eng.  R.,  409. 
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and  nothing  could  be  more  unfounded  than  the  supposition 
that  the  trustees  could  be  made  to  pay  over  again. 

*After  these  decisions,  I  cannot  understand  why  [234 
there  should  have  been  such  a  hankering  after  a  release. 
What  could  be  the  use  of  a  release?  If  you  have  money 
belonging  to  A.  B.,  and  you  pay  it  to  him,  and  take  his  re- 
ceipt for  it,  that  is  the  best  release  you  can  have;  and  in 
this  case,  if  the  trustees  had  paid  the  fund  over  to  the  ex- 
ecutors, and  had  taken  a  receipt  for  it,  that  would  have 
been  the  most  complete  discharge  they  could  have  required. 
Ido  not  say  that  the  solicitors  in  this  case  were  guilty  of 
anything  improper,  but  there  was  an  over-anxiety  to  get  a 
release  when  the  law  was  perfectly  clear,  and  no  release  was 
required.  It  is  surprising  that  the  trustees  did  not  become 
aware  of  the  impropriety  of  paying  this  money  into  court 
when  the  first  step  they  took  caused  an  outlay  in  costs  of 
not  less  than  £36  out  of  this  small  sum  of  £668.  But  the 
next  step  taken  was  to  put  in  not  less  than  sixtj-nine  folios 
of  printed  affidavits  for  the  purpose  of  showing  who  the 
parties  were  who  were  entitled  to  tnis  fund.  These  were  j>xit 
in  by  the  cestuis  que  trusty  but  what  have  they  to  do  with 
that  part  of  the  case  ?  The  executors  are  the  persons  enti- 
tled to  distribute  the  fund,  and  it  is  for  them  to  ascertain 
who  the  parties  are. 

Under  all  these  circumstances,  the  proper  course  would 
have  been  for  the  trustees  to  pay  the  money  to  the  ex- 
ecutors. Instead  of  that,  the  executors  took  no  steps  to 
obtain  the  money  or  to  prevent  the  money  being  paid  into 
court. 

But  now  that  the  fund  is  here,  what  is  to  be  done  %  That 
the  trustees  were  wrong  in  resisting  payment  is  perfectly 
clear ;  and  if  this  had  been  a  petition  by  the  executors,  I 
should  have  had  no  hesitation  in  making  the  trustees  pay 
all  the  costs,  but  the  petition  is  by  the  cestuis  que  trust 
under  the  will,  and  by  this  course  they  have,  to  a  certain 
extent,  waived  their  strict  right,  and  by  putting  in  all  these 
affidavits  the  amount  of  costs  has  been  increased  beyond 
what  the  trustees  would  otherwise  have  had  to  pay.  Mr. 
Bristowe  suggested  that  the  case  might  be  treated,  with  re- 
gard to  costs,  as  if  this  had  been  the  petition  of  the  execu- 
tors to  have  the  money  paid  out  to  them ;  but  I  would 
rather  make  an  end  of  the  matter  by  fixing  the  amount  of 
costs  at  once.  Therefore,  in  order  to  relieve  them  of  the 
costs  occasioned  by  the  petition  having  been  presented  by 
the  wrong  parties,  I  will  make  an  order  that  the  costs  of  the 
petition  (otner  than  the  costs  of  the  evidence  *of  the    [235 
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beneficiaries  in  support  of  their  title)  be  paid  by  the  tms- 
tees.  The  costs  of  the  beneficiaries  of  proving  their  title, 
and  the  costs,  charges,  and  expenses  of  the  respondent 
Reynolds  as  executor  of  Mrs.  Hoskin,  to  be  paid  out  of  the 
fund.  The  legacy  duty  to  be  repaid  to  Reynolds,  and  £10 
legacy  to  him  as  executor.  The  residue  of  the  fund  to  be 
divided  into  five  parts,  according  to  the  interests  set  out  in 
the  petition. 

Solicitors:   Burton,  Teates  &  Hart;  Brownlov);  Me^^e- 
dithSy  Roberts  <6  Mills. 


[6  Chancery  Division,  248.] 
V.C.B.,  March  8,  1877. 

248]    *-^^  Te  Westbourne  Grove  Drapery  Company. 

Ccmpanv — Winding-up — Lease — Claim  of  Mortgagee  of  Iamot  in  respect  of  Fuhtre 
JSreaihs— Judicature  Act,  1875  (88  db  89  Vict,  c.  77),  «.  1(>—"  Debts  and  Liabilitiea 
provable." 

The  enactment  of  sect.  10  of  the  Judicature  Act,  1875',  which  provides  that  in  the 
winding-up  of  companies  the  same  rules  shall  prevail  and  be  observed  as  to  debts 
and  liabilities  provable-  as  may  be  in  force  for  the  time  being  under  the  law  of  bank- 
ruptcy, does  not  comprise,  amongst  such  liabilities,  the  obligations  of  a  company  in 
liquidation  under  covenants  in  a  lease  to  pay  rent  and  not  to  assign  without  consent, 
no  breach  having  taken  place. 

A  mortgagee  in  possession  of  a  lessor  to  a  company,  now  in  liquidation,  claimed  to 
have  impounded  out  of  the  assets  a  sum  equal  to  the  aggregate  future  rent,  or  such 
other  sum  as  might  be  sufficient  to  provide  for  the  liabilities  of  the  company  under 
the  lease ;  or,  u  such  sum  could  not  be  raised,  to  be  admitted  to  prove  for  the 
amount : 

Held,  that  there  was  no  privity  of  contract  between  the  applicant  and  the  com- 
pany ;  and  that  until  breach  he  could  not  have  assets  impounded  or  be  admitted  to 
prove ;  and  claim  dismissed. 


[6  Chancery  Division,  265.] 
V.C.H.,  Dec.  16,  1876. 

255]  *BlLBOROUGH  V.    HOLMES. 

[1875    B.    93a.] 

Bankers — Depositors — Death  of  Partner — New  Partner — Proof  against — Liability  of 
Decetued  Partner*s  Estate — Fresh  Receipt  Notes — Novation, 

Prior  to  April,  1872,  a  firm  of  bankers,  consisting  of  two  partners,  A.  and  B., 
received  money  on  deposit  at  interest,  for  which  they  gave  deposit  notes  in  the 
usual  form  to  the  depositors,  who,  when  the  amount  on  deposit  was  increased  or 
diminished,  gave  up  their  old  notes  and  received  fresh  ones  for  the  new  amount.  In 
April,  1872,  iC.  and  Y.  were  admitted  into  the  partnership,  and  notice  of  the  change 
in  the  firm  was  given  to  the  depositors.  A  fortnight  afterwards  A.  died,  and  tl^e 
business  was  carried  on  under  the  same  firm  by  B.,  X.  and  Y.    In  1874  B.  died,  and 
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the  buHiness  was  carried  on  by  X.  and  Y.,  still  under  the  same  firm,  until  1875,  when 
the  bank  stopped  payment,  and  went  iuto  liquidation. 

The  depositors  all  knew  of  A.'8  death,  and  none  of  them  made  any  claim  against 
his  estate.  Some  of  them  had  not  altered  the  amount  of  their  deposit,  but  retained 
the  notes  they  liad  received  in  his  lifetime.  They  had,  however,  received  interest 
from  X.  and  Y.  Others  had  increased  and  others  had  diminished  the  amount  of 
their  deposit  after  A.'s  death,  receiving  in  each  case  fresh  deposit  notes ;  and  they 
had  all  proved  in  the  bankruptoy  of  X,  and  Y.  for  the  amount  due  on  their  notes  as 
money  "  advanced  and  lent "  to  the  bankrupts : 

Hady  that  in  each  case  there  had  been  a  complete  novation,  and  that  none  of  the 
depositors  were  entitled  to  prove  against  the  estate  of  A. 

Claims  in  an  administration  action  by  Amiel,  Priest  and 
Stoney. 

Prior  to  the  16th  of  April,  1872,  John  Holmes,  the  testa- 
tor in  the  cause,  and  one  George  Bxley,  carried  on  in  part- 
nership at  Leeds  the  business  of  bankers,  nnder  the  firm  of 
John  Holmes  &  Co.,  and  by  the  name  of  the  Leeds  Mercan- 
tile Bank. 

On  the  16th  of  April,  two  new  partners,  Woodhead  and 
Joseph  Holmes,  were  admitted  into  the  firm.  Notice  of  the 
admission  of  the  new  partners  as  members  of  the  firm  was 
given  by  circular  to  all  the  customers  of  the  bank,  includ- 
ing the  present  claimants,  and  the  business  was  carried  on 
by  the  old  and  new  partners  together. 

On  the  29th  of  April,  1872,  the  testator  died ;  his  death 
was  advertised  in  the  newspapers,  and  the  usual  statutory 
advertisements  for  creditors  on  his  estate  were  issued ;  and 
it  appeared  that  although  the  present  claimants  did  not  see 
these  advertisements,  *they  in  lact  knew  of  his  death,  [256 
and  made  no  claims  against  his  estate  until  those  herein- 
after mentioned. 

After  the  testator's  death  the  business  was  carried  on 
under  the  same  firm  by  Exley,  Woodhead  and  Joseph 
Holmes,  till  the  23d  of  May,  1874,  when  Exley  also  died, 
and  from  that  time  the  business  was  carried  on  by  Wood- 
head  and  Joseph  Holmes,  still  under  the  firm  of  John 
Holmes  &  Co.,  down  to  December,  1875,  when  the  firm 
stopped  payment  and  went  into  liauidation. 

The  bank,  which  was  chiefly  a  deposit  bank,  was  in  the 
habit  of  receiving  moneys  from  customers  on  deposit,  and 
paying  interest  for  the  same.  Whenever  a  customer  paid  in 
money  to  a  deposit  account  the  bank  gave  him  a  receipt  or 
deposit  note  in  the  following  form : — 

"Received  from  .  .  .  the  sum  of  .  .  .  sterling  to  the 
credit  of  .  .  .  deposit  account  with  the  Leeds  Mercantile 
Bank,  subject  to  .  .  .  notice  of  withdrawal. 

"John  Holmes  &  Co. 
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"This  deposit  receipt  to  be  given  up  on  withdrawal  of 
the  whole  or  any  part  of  the  deposit. ' ' 

When  a  depositor  drew  out  of  the  bank  any  portion  of 
his  deposit,  or  paid  in  any  further  sum  to  his  deposit  ac- 
count, he  always  gave  up  his  old  deposit  note,  and  received 
a  fresh  note  precisely  in  the  same  form  for  the  amount  then 
standing  to  his  credit,  and  these  notes  were,  both  before  and 
after  the  death  of  the  testator  and  down  to  the  stoppage  of 
the  bank,  signed  **  John  Holmes  &  Co."  Moreover,  whenever 
any  interest  on  a  deposit  note  was  credited  to  a  depositor 
and  not  drawn  out,  a  fresh  deposit  note  was  given  to  nim  in 
lieu  of  the  old  one,  and  the  old  one  was  cancelled. 

All  the  holders  of  deposit  receipts,  including  the  present 
claimants,  proved  in  the  bankruptcy  against  Woodhead  and 
Joseph  Holmes  for  the  amount  of  the  principal  moneys  and 
interest  due  on  their  deposit  notes;  and  they  each  sup- 

Eorted  his  claim  by  an  affidavit  that  Woodhead  and  Joseph 
[olmes  were  justly  and  truly  indebted  to  them  in  the  sum 
specified  *'for  money  lent  and  advanced  by  me  to  the  said 
debtors,"  for  which  sum  they  had  not  "had  or  received  any 
257]  satisfaction  or  security  except  the  following  *deposit 
receipt."  They  then  each  scheduled  a  deposit  note  signed 
"John  Holmes  &  Co.,"  that  in  Priest's  case  being  dated  the 
1st  of  July,  1875,  that  in  Stoney's  case,  the  13th  of  Novem- 
ber, 1873,  and  those  in  AmieFs  case,  May  and  October,  1866, 
and  July,  1870. 

Arid  they  all,  on  the  26th  of  May,  1876,  received  a  divi- 
dend of  2s.  6d.  in  the  pound  upon  the  amount  of  their 
proofs;  but  the  claimants  now  deposed  that  at  the  time 
they  made  their  affidavits  in  proof  of  their  claims  against 
the  estates  of  Woodhead  and  Joseph  Holmes,  they  did  not 
intend  to  do,  nor  did  they  understand  that  they  were  doing, 
anything  which  could  be  construed  into  an  election  by  them 
of  a  remedy  against  the  estates  of  the  bankrupts  in  lien  of 
their  claims  against  the  testator. 

The  present  action  having  been  brought  in  December, 
1875,  by  the  executors  of  John  Holmes'  will  against  the 
persons  beneficially  interested  thereunder,  for  the  adminis- 
tration of  his  real  and  personal  estate,  the  usual  advertise- 
ments were  issued  for  creditors  of  the  estate.  In  reply  to 
these  advertisements,  the  persons  who  held  deposit  notes  of 
the  bank  at  the  time  of  the  testator's  death  sent  in  claims 
against  his  estate  for  the  amounts  remaining  due  to  them 
upon  their  deposit  notes.  Upon  the  claims  so  sent  in,  three 
classes  of  questions  arose  and  were  submitted  to  the  court 
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upon  a   representative  case   selected  from  each  class  of 
claimants. 

The  first  case  was  that  of  Miss  Amiel,  who  had  not  altered 
the  amount  of  her  deposit.  She  was  the  holder  of  three 
deposit  notes  given  to  her  upon  deposits  made  in  1866 
and  1870,  during  the  lifetime  of.  the  testator  and  before 
Woodhead  and  Joseph  Holmes  became  partners,  and  she 
had  neither  increased  nor  diminished  the  amount  of  her  de- 
posits, but  had  regularly  received  interest  upon  them  from 
the  old  and  new  partners  down  to  the  stoppage  of  the  bank. 

The  second  case  was  that  of  Mr.  Priest,  who  had  increased 
the  amount  of  his  deposit.  He  had  made  a  deposit  of  £186, 
and  received  a  note  for  that  amount  in  January,  1872,  during 
the  lifetime  of  the  testator,  and  when  he  and  Exley  were  the 
only  members  of  the  firm,  and  after  the  testator's  death,  he 
from  time  to  time  deposited  additional  moneys,  continuing 
to  do  so  after  Woodhead  and  Joseph  Holmes  had  become 
the  only  members,  and  on  each  occasion  he  received  a  fresh 
deposit  note  for  the  aggregate  *iamount  of  his  de-  [258 
posit.  The  deposit  note  he  held  at  the  time  the  firm  stopped 
payment  was  for  £264,  and  he  claimed  the  £186  due  at  the 
testator's  death. 

The  third  case  was  that  of  Mr.  Stoney,  who  had  dimin- 
ished the  amount  of  bis  deposit.  He  was  at  the  time  of  the 
testator' s  death  the  holder  of  a  deposit  note  for  £720,  given 
when  the  testator  and  Holmes  were  the  only  partners.  In 
August,  1872,  when  Exley,  Woodhead  and  Joseph  Holmes 
were  the  partners,  he  withdrew  £100  and  received  a  fresh 
note  for  £620,  and  he  withdrew  a  further  £100  in  the  fol- 
lowing November,  receiving  from  the  same  three  partners  a 
note  for  £520.  He*  also  received  interest  until  the  stoppage 
of  the  firm. 

It  did  not  apjjear  that  any  deposit  receipts  were  given 
between  the  admission  of  Woodhead  and  Joseph  Holmes 
and  the  death  of  the  testator. 

jRohinson^  Q.C.,  and  Northmore  Lawrence^  for  the  claim- 
ants in  each  case :  None  of  the  claimants,  in  proving  against 
the  estate  of  the  bankrupts,  had  any  intention  of  accepting 
a  remedy  against  that  estate  in  lieu  of  the  liability  of  the 
estate  oi  the  testator,  nor  did  their  so  proving  have  the 
eflPect  of  releasing  his  estate :  Winter  v.  innes  (*) ;  SleecKs 
Case{*):  Kellocl^s  Case(^)\  Ex  parte  Camai*);  Bedford 
V.   Deakin  (*).     If  not,   there  is,  as  regards  Miss  Amiel' s 

(»)  4  My.  A  Cr.,  101,  108,  109.  (*)  Law  Rep.,  9  Ch.,  686. 

.(«)  1  Mer.,  689,  668.  («)  2  B.  <k  A.,  ?10. 

(^  Law  Rep.,  8  Ch.,  769. 
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case,  nothing  but  her  leaving  her  money  in  the  bank  and 
continuing  to  receive  interest  from  the  new  firm  upon  what 
she  lent  to  the  old  firm,  and,  as  regards  Stoney's  and 
Priest's  cases,  the  additional  fact  that  they  took  new  de- 
posit notes  upon  altering  the  amount  of  their  deposits. 

This  receipt  of  interest,  however,  did  not  deprive  Miss 
Amiel  of  her  right  against  the  estate  of  the  testator.  In 
Daniel  v.  Cross  (*),  where  the  new  partners  reissued  the 
notes  of  the  former  partnership,  the  assets  of  the  deceased 
partner  were  held  not  to  be  discharged  by  the  receipt  of 
interest  from  the  surviving  and  new  partners,  and  this  is  a 
259]  distinct  authority  on  that  point  in  *favor  of  the 
claimant  in  Amiel' s  case.  Again,  the  leaving  of  money  by 
a  creditor  of  a  bank  in  the  hands  of  the  surviving  partners 
does  not  constitute  a  new  contract,  or  operate  as  a  relin- 
quishment of  the  old  security :  Sleech^s  Case  ("). 

Nor,  as  regards  the  other  two  cases,  is  the  taking  a  new 
security  enough,  without  agreement  express  or  implied,  to 
discharge  the  old  firm :  Harris  v.  Farwell  (") ;  Lindley  on 
Partnership  (*) ;  Swire  v.  Redmian  (*).  These  deposit  notes 
are  not,  however,  "securities."  In  Hopkins  v.  Abbott  {^) 
their  nature  was  considered,  and  it  was  held  that  they  are 
not  securities  for  money,  but  simply  acknowledgments  of 
indebtedness.  The  acceptance  of  a  fresh  deposit  note  could 
not,  therefore,  operate  as  a  change  of  security.  The  ques- 
tion, however,  is  one  of  intention  to  release,  Lindley  on 
Partnership  (');  and  the  evidence  entirely  negatives  any 
such  intention  ;  while  there  has  been  no  such  laches  on  the 
part  of  any  of  the  claimants  as  to  deprive  them  of  their 
rights :   Winter  v.  Innes  ("). 

W.  Pearson^  Q.C.,  and  Freeling,  for  the  defendants,  the 

Jersons  beneficially  interested  in  the  estate  of  the  testator 
ohn  Holmes :  In  all  three  cases  there  has  been  a  complete 
novation,  and  a  substitution  of  new  debtors  in  the  place  of 
the  old.  Secondly,  there  has  been  such  laches  on  the  part  of 
all  the  claimants  as  to  disentitle  them  to  relief  in  equity.  The 
claims  are  mere  equitable  claims,  and  the  debts  in  respect 
of  which  they  are  made  were  never  the  debts  of  Wood- 
head  and  Joseph  Holmes  at  all.  It  is  not  a  question  of  in- 
tention, but  of  the  construction  which  the  law  will  put  upon 
the  acts  of  the  parties,  and  it  is  simply  whether  B.  is  sub- 
stituted as  the  debtor  in  respect  of  a  debt  incurred  by  A.: 

(>)  8  Ves.,  277.  (*)  1  Q.  B.  D.,  586 ;  17  Eng.  R.,  176. 

(«)  1  Mer.,  639,  668.  (*)  Law  Rep.,  19  Eq.,  222;  11  Eng.  R..  807. 

(»)  16  Beav.,  31.  Q)  8d  ed.,  p.  469. 

O  8d  ed.,  p.  462.  (*)  4  My.  A  Or.,  101. 
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Hart  V.  Alexander  (') ;  Lindley  on  Partnership  (")  Swire  v. 
Redman  has  no  bearing  upon  the  question,  and  Hopkins 
V.  Abbott  is  inapplicable,  while  all  the  other  cases  cited  on 
behalf  of  the  claimants  are  cases  in  which  surviving  joint 
debtors  were  held  liable,  and  there  was  no  question  or  the 
introduction  of  a  new  partner.  That  *is  the  fallacy  [260 
on  which  the  argument  for  the  claimant  has  proceeded. 
Neither  Woodhead  nor  Joseph  Holmes  were  partners  when 
these  liabilities  were  incurred,  and  the  distinction  is  plain 
between  the  case  of  a  creditor  continuing  to  deal  with  a 

Serson  who  is  a  surviving  joint  debtor,  and  that  of  a  creditor 
ealing  with  a  stranger  who  was  never  a  joint  debtor  at  all. 
In  the  former  there  is  not,  and  in  the  latter  there  is  nova- 
tion, and  the  acceptance  of  a  new  debtor  in  substitution  for 
the  old :  In  re  National  Provincial  Society  (*) ;  In  re  Inter- 
national  Life  Assurance  Society  Q  ;  In  re  Tirnes  Life  As- 
surance Society  (*) ;  In  re  Anchor  Assurance  Society  (*) ;  In 
re  Medical,  <6c.,  Assurance  Society  {^),  These  are  cases  of 
insurance  companies,  but  the  principles  involved  are  pre- 
cisely the  same,  and  they  are  further  illustrated  by  the 
cases  of  Evans  v.  Drummondi^),  Meed  v.  White  {*),  and 
Thompson  v.  Percival{'^). 

The  doctrine  of  novation  is,  in  fact,  drawn  from  the  civil 
law,  and  both  before  and  after  Justinian  the  Romans  were 
familiar  with  the  principle  that  if  a  creditor  stipulates  with 
a  stranger  for  the  payment  of  his  debt,  that  is  novation ;  but 
without  the  introduction  of  the  stranger  there  must  be  a 
new  term  or  a  new  condition  of  the  contract  in  order  to 
create  novation:  Gains'  Commentaries  (Book  in,  ss.  176, 
177);  Justinian's  Inst.,  Book  iii,  tit.  30,  pi.  3,  4,  5;  and 
Pothier's  Pandects,  Book  xlvi.  Moreover,  although  all 
these  debts  were  the  debts  of  the  testator  and  Exley,  all  the 
claimants  have  proved  in  the  bankruptcy  against  Wood- 
head  and  Joseph  Holmes  as  upon  legal  debts  contracted  by 
them,  and  none  of  those  debts,  if  founded  on  contracts  en- 
tered into  by  the  testator  and  Exley,  could  have  been  ad- 
mitted toproof  as  debts  legally  due  from  Woodhead  and 
Joseph  Holmes  unless  the  estates  of  the  original  debtors 
had  been  discharged.  This  alone  is  fatal  to  these  claims : 
JForth  V.  Stanton  {'')]   Ouxon  v.  Chadley{'^)\  Wharton  y. 

(')  2  M.  «k  W.,  484 ;  S.  C,  7  Car.  <fe  P.,        (')  Law  Rep.,  6  Cli.,  862. 

746.  (8)  4  Esp.,  89. 

(«)  8d  ed.,  p.  697.  (•)  6  Esp.,  122. 

(»)  Law  Rep.,  9  Eq.,  306.  (»»)  6  B.  <k  Ad.,  926. 

(*)  Law  Rep.,  9  Eq.,  816.  (»)  1  Wms.  Saund.,  209  a,  211. 

(»)  Law  Rep.,  6  Ch.,  881.  ('»)  8  B.  <k  C,  691,  696. 
(•)  Law  Rep.,  6  Ch.,  682. 

22  Eng.  Eep.  9 
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Walker  {^)\  Addison  on  Contracts  (").  These  claimants 
261]  *had  all  notice  of  the  death  of  the  testator,  and  the 
change  in  the  firm. 

They  were  then  proceeding  to  argue  the  question  of  laches 
when  they  were  stopped  by  the  court. 

Dickinson^  Q.C.,  and  Romer^  for  the  plaintiflfs,  the  trus- 
tees of  the  will  of  the  testator. 

jRobinsoTiy  in  reply:  The  proof  against  the  estates  of 
Woodhead  and  Joseph  Holmes  was  npt  enough  to  deprive 
the  claimants  of  the  rights  which  they  had  agamst  the  estate 
of  the  testator.  The  effect  of  the  notices  given  when  the 
new  partners  were  taken,  and  of  the  subsequent  dealings  of 
the  depositors  with  the  new  firm,  was  to  substitute  the  lia- 
bility of  all  the  four  members  of  the  new  firm  for  the  liability 
of  the  two  members  of  the  old  firm.  There  can  be  no  nova- 
tion without  an  intention  to  novate  on  the  part  of  the  cred- 
itor :  Pothier's  Pandects  (*) ;  and  the  case  is  on  all-fours  with 
Harris  v.  Farwell  (*)  and  Hart  v.  Alexandei^  (*). 

Hall,  V.C:  As  regards  the  second  and  third  of  these 
claims,  being  the  cases  in  which  new  deposit  notes  were 
given,  I  think  the  contention  is  established  that  the  new 
partners  only  were  liable.  It  has  been  argued  that  the  giv- 
ing up  of  the  old  notes  and  the  receiving  the  new  ones  was 
a  matter  of  form  only;  and  that  the  original  liability  was  in- 
tended to  and  did  continue  notwithstanding.  But  the  circular 
stated  that  the  new  partners  would  carry  on  the  business  in 
the  old  name,  and  the  new  notes  were  given  after  such  new 
partners  had  become  the  sole  surviving  members  of  the  firm. 
And  accordingly  the  undertaking  of  the  liabilities  of  the  old 
firm  by  the  new  members  of  the  firm  supplied  a  good  con- 
sideration for  giving  up  the  claim  upon  the  old  i)artners. 
That  being  so,  it  is  quite  impossible  to  hold  that  in  these 
cases  the  old  liability  continued ;  a  new  liability  was  sub- 
stituted for  the  original  liabilitv. 

262]  *The  case  of  Miss  Amiel  is  somewhat  different  from 
the  other  two  cases.  After  the  death  of  John  Holmes  she 
continued  to  receive  interest  from  Exley  (the  survivor  of  the 
two  partners  originally  liable)  and  the  two  new  partners,  and 
after  Exley' s  death  from  the  two  new  partners  alone ;  that 
is,  from  two  persons  not  originally  liable  to  her.  The  new 
partners  being  treated,  and  treating  themselves  as  liable  to 
satisfy  these  claims,  they  cannot,  f  think,  be  considered  as 
paying  interest  on  behalf  of  the  representatives  of  John 

(>)  4  B.  A  C,  163.  (•»)  16  Beav.,  81. 

(«)  7th  ed..  p.  %n  et  seq.  (»)  2  M.  «fc  W.,  484 ;  S.  C,  1  Par.  A  P., 

(»)  Book  xlvi,  sept  20.  '746. 


VoL  v.]  CHANCERY  DIVISION.  67 

V.C.H.  Bilborough  v.  Holmes.  1876 

Holmes,  the  deceased  partner,  but  must  be  taken  to  have 
paid  it  entirely  on  their  own  account.  Moreover,  the  proof 
in  the  bankruptcy  was  in  all  three  cases  solely  against  the 
estates  of  Woodhead  and  Joseph  Holmes,  and  was  not,  as 
in  Harris  v.  FarwdH^),  "for  money  had  and  received  to 
and  for  the  use  of"  the  creditors,  but  was  for  "money  lent 
and  advanced"  to  the  bankrupts.  This  is,  in  my  opinion, 
quite  sufficient  to  show,  without  any  renewal  of  the  deposit 
notes  that  there  was  an  acceptance  of  the  liability  of  the 
bankrupts,  and  a  release  of  the  former  members  of  the  firm. 
This  distinguishes  the  case  from  Harris  v.  Farwell^  and  I 
must  hold  that  Miss  Amiel,  by  her  receipt  of  interest  and 
her  mode  of  proof  against  the  bankrupts  estate,  has  ac- 
cepted them  as  her  deotors  in  lieu  of  the  testator,  and  con- 
sequently that  her  claims,  as  well  as  the  two  others,  must 
be  disallowed ;  I  make  no  order  as  to  costs. 

Solicitors :  Linklater  &  Co.;  Torr  &  Co.;  Speechley  &  Co, 

(»)  16  Beav.,  81. 

Questions  frequently  arise  between  ship  to  his  copartner,  the  contract  of 

partners  as  to  their  rights  and  liabll-  sale  not  containing  any  provision  that 

ities  where  one  partner  sells  out  to  the  buyer  should  pay  the  debts  of  the 

another,  the  latter  agreeing  to  assume  firm,  or  that  the  seller  should  receive 

and  pay  all  the  firm  Jiabillties  :  any  certain  sum,  but  it  being  stipu- 

Oalifomia :     Wagner   v.    Wagner,  latod  in  said  contract  that  the  seller 

60  Cal. ,  76.  was  to  be  paid  in  notes  and  accounts 
Canada,  Upper :    Smith  «.  Teer,  21  belonging  to  the  firm,  and  for  any  ex- 

U.  C.  Q.  B.,  412 ;  Id.,  417.  cess  due  uim over  and  above  said  notes 

Illinois  :    Schennefield  17.  Dalton,  85  and  accounts,  the  buyer  was  to  execute 

Sis. ,  503.  Ills  promissory  notes  to  the  seller. 

Bffaine :    Duran  c.  Ayer,  67  Maine,  Held,  in   an    action    by  the   seller 

145.  against  the  buyer  for  the  failure  of  the 

Michigan  •    Perry   «.   Spencer,    23  latter  to  perform  his  part  of  the  con- 
Mich.,  89.  tract,  that  the  facts  that,  at  the  time 

MiMonxi :    Bowsey   v.    Lynch,    61  of  the  sale,  the  firm  was  indebted  in  a 

Mo. ,  560.  sum  greater  than  its  entire  asse^,  and 

New  York :    Eohler  «.  Matlage,  72  that  said  indebtedness  had  been  paid 

N.   Y.,   259;    Savage  v.   Putnam,   32  by  the  defendant,  constituted  a  fi^ood 

N.  Y.,  501,  affirming  82  Barb.,  420;  defense;  Coffin  f.  Mitchell,  34  Ind., 

Gram  t>.  Cadwell,  5  Cow.,  488 ;  Clough  293. 

«.  HofEman,  5  Wend.,  500;  Finlay  «.  Where  one  of  two  partners  purchases 
Young,  17  Hun,  67  ;  Menagh  «.  Whit-  the  interest  of  the  other  in  the  partner- 
well,  52  N.  Y.,  146  ;  Becker  «.  Boon,  ship  property,  and  assumes  and  agrees 

61  N.  Y.,  817  ;  Holmes  «.  Hubbard,  60  to  pay  the  partnership  debts,  as  to  such 
N.  Y..  183  ;  Dimon  «.  Hazard,  32  N.  Y.,  debts  the  former  becomes,  in  equity, 
65  ;  Gibbs  fi.  Bates,  43  N.  Y.,  192.  the  principal  debtor,  and  the  latter  a 

As  to  rights  of  creditors  against  sure-  surety  ;   and  this  relationship  a  firm 

ties  of  remaining  partner,  that  he  shall  creditor  having  notice  of  is  bound  to 

pay  firm  debts:   Merrill  t).  Green,  55  observe. 

ir.  Y.,  270  ;  Brown  «.  Curran,  14  Hun,        When  a  creditor,  having  such  notice, 

260.  is  requested  by  the  partner,  who  thus 

One  of  a  firm,  composed  of  two  part-  became  surety,  to  collect  his  claim,  and 

ners,  sold  his  interest  in  the  partner-  he  refuses  or  neglects  so  to  do,  if,  at 
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the  time  of  the  request,  the  principal  firm,  .  unless    they    become     parties 

was  solvent  and  able  to  pay,  but  there-  thereto. 

after  becomes  insolvent,  the  surety  is  H.  held  the  promissory  note  of  the 

discharged  :   Colgrove  v.  Tallman,  67  firm  of  T.  G.  &  Co.    After  it  was  given, 

N.  Y. ,  95,  affirming  5  Hun,  103.  some   members  of   the  firm   retired, 

Ireland :    Maingay  v.  Lewis,  L.  R.,  leaving   assets    sufficient   to   pay   all 

5  Irish  C.  L.,  229,  reversing  3  Id.,  495.  debts,  and  taking  the  obligation  of  the 

Michigan :     Smith  v.   Shelden,  35  succeeding  new  firm,  to  pay  all  debts 
Mich.,  42.  and  save  the  retiring  partners  harm- 
New  York :    Colgrove  v.'  Tallman,  less.^    Held,  that  unless  R.,  by  some 
67  N.  Y.,  95;   Savage  v.  Putnam,  32  valid  contract,  express  or  implied,  had 
N.  Y.,' 501,  affirming  82  Barb.,  420.  made    himself    a   party  to  this    new 

Pennsylvania  :    Scott's   Appeal,    6  arrangement,  or  had  so  acted  as  to  be 

Weekly  Notes,  269  ;  Matter  of  McGee,  estopped,  his  rights  on  the  note  against 

1  Pearson,  42.  all  the  members  of  the  old  firm  re- 

Wisoonsin  :     Gates  v.   Hughes,  44  mained  unchanged  ;  that  while,  as  be- 

Wisc,  332.  tween    the    partners    themselves,  the 

Upon  the  dissolution  of  a  firm,  plain-  relation  of  principal  and  surety  existed, 

tiif  received  notes  of  one  of  the  former  yet,  as  to  the  payee  of  the  note,  all 

partners  for   a  firm   debt    due    him.  were    principals    and    joint    debtors, 

There  being  conflicting  testimony  upon  although  notice  of  such  obligation  was 

the  question  whether  these  were  taken  brought  home  to  him. 

in  payment  of  such  debt  or  merely  as  Where  the  payee  of  such  note  has 

collaterals,  the  jury  were  at  liberty  to  received  from  the  new  firm  a  chattel 

determine  the  question  from  drcum-  mortgage  of  the  partnership  property 

gtantial  as  well  as  from  direct    and  sufficient,   if   applied,   to    satisfy  the 

positive  evidence  of  the  fact ;   and  it  debt,  he  may,  with  the  assent  of  the 

was  error  to  instruct  them  that  such  retiring  partners,  release  the  mortgage, 

an  agreement  could  not  be  "  found  in  and  return  the  property  or  its  avails  to 

the  ^rmative  by  inference^  but  must  the  new  firm,  without  impairing  his 

he  established  by  affirmative  proof."  rights  against  all  the  ioint  obligors  on 

The  amount  of   the  firm  property  the  note,   even  though  he  had  such 

turned  over  to  the  maker  of  said  notes  notice  of  the  subsequent  contract  be- 

upon  the  dissolution,  and  his  ability  to  tween  the  partners  :  Rawson  v.  Taylor, 

pay  plaintiff's  demand,   were    proper  30  Ohio  St. ,  389. 

facts  to  be  considered  by  the  jury,  in  See  also  Eohler  v,  Matlage,  72  N.  Y., 

connection  with  others,  in  determining  259. 

whether  such  agreement  was  made :  Where  a  creditor  of  a  partnership. 

Gates  V.  Hughes,  44  Wise,  332.  after  dissolution  thereof,  knowing  that 

Where  a  member  of  a  firm  transfers  one    of    the    several    copartners    has 

his  interest  therein  to  a  third  person,  agreed  with  the  others  to  assume  and 

who  is  received  into  the  firm  as  a  part-  pay  the  debts  of  the  firm,  consents  to 

ner  in  his  stead,  he  thereafter  occupies  take    the    remaining   partner   as   the 

the  position  simply  of  surety  for  the  debtor,  and  to  look  to  him  as  the  sole 

firm  debts.     To  the  extent  that  the  as-  debtor,   the    other   partners    are   dis- 

sets  of  the  firm  are  sufficient  for  their  charged  : 

payment,  such  assets  are  held  by  the  Oanada,  Upper :    Watts  v.  Robin- 
new  firm,  charged  with  a  trust  for  the  son,  32  Q.  B.,  362. 
payment  of  the  debts  of  the  old  firm  :  Oonnecticut :    Strong  d.  Niles,  45 
Morss  V.  Gleason,  64  N.  Y.,  204.  Conn.,  52. 

A  retiring  partner  remains  liable  for  Missouri  ;    See  Leabo  v.  Goode,  67 

all  the  existing  debts  of  the  firm  to  the  Mo. ,  126. 

same  extent  as  if  he  had  not  retired.  New  York :    Millerd  v.  Thorn,  56 

An  agreement  between  him  and  the  re-  N.  Y.,  402. 

maining   partners,   or  with  the    new  Wisconsin ;    Gates    v.   Hughes,   44 

firm  that  succeeds,  that  they  will  as-  Wise.,  332. 

sume  and  pay  all  such  debts,  while  Pending  the  dissolution  of  a  part- 
valid  as  between  the  partners,  has  no  '  nership,  a  creditor  received  the  notes 
effect  upon  the  creditors  of  the  old  of  the  several   partners  for  their  re- 
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spective  portions  of  a  partnership  debt  Nebraska ;    Sweet  v.   McConnel,  2 

standing  in  an  open  account,  and  agreed  Neb. ,  1. 

to  release  each  partner  from  any  other  New  York :  Finley  v.  Fay,  17  Hun, 
portion  of  the  debt  than  that  covered  67  ;  Flynn  v.  Fish,  7  Lans.,  117  ;  Bald- 
by  his  note,  and  accepted  the  notes  as  win  v.  Bald,  48  N.  Y.,  673. 
a  full  discharge  of  each  partner  from  See  Qibbs  d.  Bates,  48  N.  Y.,  192. 
the  residue  of  the  account.  The  mere  fact  that  one  partner  has 

Held  that  the  contract  was  binding  sold  out  to  his  copartner,  and  that  the 

on  the  creditor,  and  that  he  could  not  latter  has  agreed  with  him  to  pay  all 

maintain  a  suit  on  the  account  against  the  firm  debts,  will  not  release  the  re- 

a  partner  who  had  paid  the  note  so  tiring  partner  from  liability  to  the  firm 

accepted  for  his  share  of  the  debt.  creditors : 

The  taking  of  a  note,  with  or  without  Indiana :  Clark  v.  Billings,  59  Ind., 

security,   from    one    of    several   joint  508. 

debtors  for  a  pre-existing  debt,  is  a  Michigan:    Lewis   v.   WesteVn,  29 

payment  when  it  is  expressly  agreed  Mich. ,  14. 

that  it  is  taken  as  payment  and  at  the  Ohio :    Rawson  v.  Taylor,  80  Ohio 

risk  of  the  creditor  :    Maxwell  v.  Day,  St.,  389. 

45  Ind.,  509 ;    Luddington  «.  Bell,  7  As  to  alleged  fraud  by  one  partner 

Reporter,  726  ;   Bantz   v.  Basnett,   12  inducing  his  copartner  to  purchase  at 

West  Va. ,  834  et  seq.  more  than  value  of  the  firm  property  : 

Where  creditors  of  a  firm  knew  that  Canada,  Upper :  Eintrea  i).  Charles, 
one  partner  had  assumed  the  partner-  18  Grant's  Chy.,  117  ;  Id.,  128  ;  David- 
ship  debts,  held  that  as  after  dissolu-  son  «.  Thirkell,  8  Grant's  Chy.,  830. 
tion  the  remaining  partner  had  no  UlinoiB!  Gage  «.  Lewis,  ^  Ills., 
right  to  give  firm  notes,  creditors  who  604.  * 
took  firm  notes,  given  by  the  remain-  Indiana  i  Fishbum  «.  Jones,  87  Ind., 
ing  partner,  payable  in  future,  had  ex-  119. 

tended  the  time  of  payment,  and  the  Wisconain:    Van  Trost  i7.  Wiesen, 

retiring  partner,   as  surety,  was  dis-  86  Wise.,  439. 

charff^  from  liability  for  such  debts  :  Where  one  partner  retires  from  a 

Smith  «.  Shelden,  35  Mich.,  42.  firm,  selling  out  his  interest  in  the  as- 

See  also  Millerd  «.  Thorn,  56  N.  Y.,  sets  to  the  remaining  partners,  i^ho 

402.  continue  the    business   and   stipulate 

In  some  cases  the  question  has  arisen  that  they  will  pay  the  debts,  having 

whether  a  debt  due  from  the  retiring  sufficient  assets  for  that   purpose,   if 

partner  to  the  firm  remained  a  debt  they  fail  to  do  so,  the  firm  creditors 

against  him  in  favor  of  the  remaining  will  have  no  lien  on  such  property  as 

partners :  the  retiring  partner  may  have  with- 

Oanada,  Upper :  Eintrea  v.  Charles,  drawn  from  the  assets  at  the  time  of 

12  Grant's  Chy.,  117;  Id.,  123.  his    retirement:    Hollis    «.    Staley,   8 

Illinois!  Schennefield  «.  Dalton,  85  Baxter  ^Tenn.),  167. 

nis.,  503.  See,  nowever,  Phelps   «.  McNeely, 

Indiana:    Headley   ^,    Shelton,   61  66  Mo.,  554;   Matter  of  Mayo,  4  DeG., 

Ind.,  888.  J.  &  Smith,  664,  and  Mr.   Perkins's 

Bliasonxi:  Bumess  t).  Blair,  61  Mo.,  note   to    Little,  Brown  &  Co.'s  ed. ; 

133.  Menagh  v,  Whitwell,  52  N.  Y.,  146. 
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263]  *EowE  V,  Gray. 

[1876    R.    47.] 

Partition  Action — J^ht  to  Sale  instead  of  Partition — Infant  Defendant — Partition 

Act,  1868  (31  <^  82  VicL  c,  40),  «.  4. 

Under  the  4th  section  of  the  Partition  Act  of  1868,  it  is  the  right  of  a  plaintiff 
entitled  to  a  moiety  of  the  property  to  have  a  sale  instead  of  a  partition,  notwith- 
standing the  opposition  or  disability  of  a  defendant  who  is  entitled  to  the  other 
moiety,  unless  such  defendant  shows  "good  reason  to  the  contrary." 

Upon  the  request  of  a  plaintiff  so  entitled,  the  court  decreed  a  sale  instead  of  a 
partition  of  ten  leasehold  houses  held  under  one  lease,  although  it  was  objected  on 
behalf  of  an  infant  defendant  entitled  to  the  other  moiety  that  his  income  would  be 
thereby  materially  diminished. 

This  was  a  partition  action,  in  which  the  property  con- 
sisted of  ten  leasehold  houses  in  Ashmole  Place,  Kenning- 
ton,  held  under  one  lease.  These  houses  were  bequeathed 
by  the  will  of  Elizabeth  Holmes  (who  died  in  1862)  to  the 
plaintiflf,  Mary  Martha  Rowe,  and  the  defendant,  J.  S.  G. 
&ray,  for  their  own  sole  use  and  benefit  absolutely,  with 
power  to  the  executor  of  the  testatrix  to  apply  so  much  of 
the  rents  and  proceeds  as  might  be  requisite  for  the  proper 
maintenance,  education,  and  advancement  in  life  of  the 
plaintiff  and  the  defendant  Gray,  until  they  should  respect- 
ively attain  the  age  of  twenty- one  years,  and  in  the  mean- 
time to  invest  the  surplus  rents  and  proceeds  for  their 
mutual  benefit  and  advantage,  and  in  case  one  of  them 
should  di^  before  attaining  the  age  of  twenty-one  years, 
then  the  survivor  of  them  was  to  take  the  sliare  of  her  or 
him  so  dyin§,  as  the  case  might  be.  The  plaintiff  attained 
twenty-one  in  June,  1875,  and  married  shortly  afterwards, 
and  was,  under  her  marriage  settlement,  entitled  to  her 
share  in  the  property  of  the  testatrix,  to  her  separate  use. 
The  defendant  Gray  was  still  an  infant.  The  plaintiff, 
being  entitled  to  a  moiety  of  the  property,  desired  a  sale, 
and  produced  the  evidence  of  a  surveyor  that  the  ten 
houses  were  of  various  values,  there  being  in  his  opinion  a 
difiference  of  £80  between  the  value  of  the  most  and  least 
valuable  of  them,  and  that  scarcely  any  two  of  them  were 
of  the  same  value,  the  rents  varying  from  6^.  to  10^.  per 
264]  *week,  that  the  property  required  personal  superin- 
tendence, and  that  all  the  ten  houses  were  held  under  one 
lease. 

A  sale  was  objected  to  on  behalf  of  the  infant  defendant, 
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upon  the  ground  that  the  rents  and  profits  of  the  houses 
yielded  a  much  larger  income  than  would  the  interest  upon 
the  moneys  realized  by  the  sale  thereof  if  invested  under 
the  direction  of  the  court,  and  that  a  partition  would  ac- 
cordingly be  more  for  his  benefit ;  and  the  evidence  of  a 
surveyor  was  produced  to  the  effect  that  the  income  of  the 
infant's  share  would  probably  be  less  by  one- half  if  a  sale 
were  ordered,  that  the  property  was  capable  of  being  par- 
titioned into  two  portions  oi  five  houses  each  of  verj^  nearly 
equal  value,  that  the  ground  rent  might  be  apportioned  in 
equal  moieties  upon  each  portion,  and  that  the  person  tak- 
ing the  first  portion  he  named  would  only  have  to  pay  to 
the  other  the  sum  of  £24  for  equality  of  partition. 

E.  Cutler  {KarslaJce^  Q.C.,  with  him):  Where  a  plain- 
tiff, who  is  entitled  to  one  moiety  of  the  property  held  in 
common,  asks  for  a  sale,  it  is,  under  sect.  4  of  the  Par- 
tition Act  of  1868  imperative  upon  the  court  to  order  a  sale, 
unless  the  objecting  parties  will  purchase,  under  sect,  6, 
the  plaintiflPs  share,  or  the  court  sees  good  reason  why  a 
sale  should  not  be  ordered :  Pemherton  v.  Barnes  {^).  fiut 
if  the  objecting  party  is  under  disability,  and  cannot  give 
an  undertaking  to  purchase,  then,  even  under  the  5th  sec- 
tion, the  court  will  decree,  a  sale :  Partition  Act,  1876  (39  & 
40  Vict.  c.  17),  s.  6 ;  Drinkwater  v.  MatcUffef^).  There  the 
party  objecting  was  a  married  woman,  here  it  is  an  infant. 
So,  on  the  combined  effect  of  the  4th  and  5th  sections,  the 
plaintiff  is  entitled  to  a  sale.  And  there  is  no  "good  rea- 
son for  the  contrary,"  within  the  meaning  of  the  4th  sec- 
tion, shown  on  behalf  of  the  defendant,  while,  on  the  other 
hand,  the  fact  that  the  houses  are  all  held  under  one  lease 
renders  a  partition  very  undesirable. 

Dickinson^  Q.C.,  and  Dundas  Oardiner^  for  the  defen- 
dant: We  admit  that  it  is  the  right  of  the  owner  of  a 
moiety  to  have  a  sale  unless  there  is  good  reason  to  the  con- 
trary; but  here  there  *is  such  reason.  In  Pemberton  [265 
V.  Barnes  C)  the  nature  of  the  propertj'-,  which  consisted  of 
a  mansion  nouse  and  park  of  300  acres,  3,000  acres  of  land, 
and  a  manor  extending  over  thirty  miles,  showed  that  a  sale 
would  be  more  desirable  than  a  partition ;  and  in  Drink- 
water  V.  Ratcliffe  (')  a  farm  house  and  farm  was  divisible  in 
thirty-sixth  shares,  so  that  it  was,  on  the  merits,  the  very 
case  for  a  sale.  Here,  on  the  contrary,  are  ten  leasehold 
houses  wliich  can  readily  be  divided  in  moieties,  and  the 
evidence  shows  that  a  considerable  loss  of  income  is  likely 

0)  Law  Rep.,  6  Ch.,  686.  O  Law  Rep.,  20  Eq.,  628,  682. 

("^  Law  Rep.,  20  Eq.,  628. 
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to  be  occasioned  to  the  infant  defendant  if  the  property  is 
sold.  It  is  not,  therefore,  for  his  benefit  that  a  sale  sliould 
take  place,  and  we  submit  that  we  have  shown  good  reason 
to  the  contrary  within  the  4th  section  of  the  act. 

Sydney  Peelj  for  the  defendant,  the  husband  of  the 
plaintiff. 

Hall,  V.C:  There  must  in  this  case  be  a  decree  for  a 
sale.  The  4th  section  of  the  Partition  Act  of  1868  gives  to 
the  owners  of  a  moiety  of  the  propertjr  a  right  to  have  a 
sale  and  distribution  of  the  proceeds  instead  of  a  division 
of  the  property  itself,  unless  the  court  sees  good  reason  to 
the  contrary;  and  it  has  not  been  shown  to  me  that  there  is 
in  this  case  good  reason  to  the  contrary.  It  appears  that 
the  property  is  held  under  one  lease,  and  if  sola  would  in 
all  probability  be  offered  in  one  lot.  If  a  partition  were 
directed  instead  of  a  sale,  it  is  reasonably  clear  that  it 
could  not  be  effected  without  some  payment  being  made  for 
equality  of  partition ;  and  where  the  money  to  make  that 
payment  is  to  come  from  in  the  case  of  an  infant,  I  do  not 
know,  nor  do  I  see  why  the  plaintiff  should  be  required  to 
find  such  money.  The  case,  then,  is  one  to  which  the  4th 
section  of  the  act  of  1868  is  applicable  ;  and  I  may  refer  to 
the  decision  of  Lord  Selborne,  when  sitting  for  the  Master 
of  the  Rolls,  in  Wilkinson  v.  Joberns  ('^,  which  was  also  a 
icase  under  that  section,  in  which  the  plaintiffs,  as  owners  of 
one  moiety  of  an  estate,  desired,  and  the  defendant,  as  the 
owner  of  the  other  moiety  resisted  a  sale.  There  his  Lord- 
ship said :  **  I  think  the  plaintiffs  are  entitled  to  what  they 
266]  *ask.  The  act  of  JParliament  clearly  throws  the  bur- 
den of  proof  upon  the  tenant  in  common  who  resists  sale 
and  claims  partition,  and  the  sole  question  is  whether  he 
has  discharged  himself  of  it  by  showing  special  circum- 
stances in  the  particular  case  which  would  make  it  wrong 
to  direct  the  sale."  Again,  though  DrinJcwater  v.  Rat- 
cliff  e  (*)  was  a  case  under  the  3d  section  of  the  act,  the  Mas- 
ter of  the  Rolls  observed  upon  the  4th,  and  in  doing  so 
says:  "Then  the  4th  section  provides  that  if  the  parties  in- 
terested, to  the  extent  of  a  moiety  or  upwards,  request  a 
sale,  the  court  shall  sell,  unless  it  sees  good  reason  to  the^ 
contrary — that  is,  irrespective  of  the  nature  of  the  prop- 
erty, irrespective  of  the  number  of  persons,  irrespective  of 
absence  or  disability,  irrespective  of  any  special  circum- 
stances which  make  the  court  think  it  beneficial.  The  par- 
ties interested  to  the  extent  of  one  moiety  are  entitled  to  a 
sale  as  of  right,  unless  there  is  some  good  reason  to  the 

(')  Law  Rep.,  16  Eq.,  14,  16.  («)  Law  Rep.,  20  Eq.,  628,  630. 
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contrary  shown;  they  have  not  to  show  any  reason  for 
the  sale,  but  a  reason  to  the  contrary  mnst  be  shown." 
I  cannot  say  that  in  this  case  good  reason  to  the  contrary 
has  been  shown.  Whether  the  infant  will  derive  as  much 
income  from  the  proceeds  of  his  share  when  invested  as 
from  the  houses  themselves,  I  do  not  know.  It  is  doubtful, 
but  I  cannot  allow  myself  to  be  influenced  by  that  doubt, 
and  I  must  accordingly  give  judgment  for  a  sale. 

Solicitors :  KyncLston  &  Oasquet;  Nicol^  Son  &  Jones, 


[6  Chancery  Divisioii,  267.] 
V.C.M.,  Nov.  16:  C.A.,  Dec.  13, 14,  1876. 
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[1876    B.     617.] 

Dramatic  Copyrighl — Flrtt  JRepreaentaHon  Abroad — 3  db  4  WiU,  4,  c.  15 — 6  <fr  6  Vict. 

c.  45—7  Vict,  c,  12,  «.  19. 

The  author  of  a  dramatic  work  which  has  been  first  represented  in  a  foreign 
conntry  is  not  entitled  to  any  exclusive  right  of  representation  in  this  country,  the 
representation  of  a  dramatic  work  being  a  publication  of  it  within  the  meaning  of 
the  statute  7  Vict.  c.  12,  s.  19. 

This  was  an  action  by  Mr.  Dion  Boucicault  against  Mr. 
Chatterton,  the  lessee  of  Drury  Lane  Theatre,  for  an  injunc- 
tion to  restrain  the  defendant  from  representing,  without 
the  previous  consent  of  the  plaintiff,  a  dramatic  work  called 
The  Shaughraun^  of  which  the  plaintiff  was  the  author. 

The  Shaughraun  was  composed  by  the  plaintiff  in  1874, 
and  was  first  performed  in  ^November  of  tnat  year  at  New 
.York,  the  plaintiff  himself  performing  the  principal  part. 

The  drama  was  registered  in  England  at  Stationers  Hall, 
on  the  29th  of  September,  1874,  as  a  book  under  the  Copj^- 
right  Act  (5  &  6  Vict.  c.  45),  but  there  having  been  an  admit- 
ted inaccuracy  in  the  form  of  registration,  the  piece  was  re- 
registered on  the  4th  of  November,  1876,  in  the  name  of  Mr. 
Dion  Boucicault,  as  the  proprietor  of  the  copyright.  The 
play  was  not  printed. 

Jn  September,  1875,  The  Sliaitghraun  was  first  played  in 
England  at  Drury  Lane  Theatre,  under  a  mutual  arrange- 
ment as  to  profits  between  the  plaintiff  and  defendant, 
and  in  the  following  December  it  was  transferred  to  the 
Adelphi  Theatre,  where  it  was  performed  till  the  22d  of 
January,  1876,  the  defendant  beine  at  that  time  the  lessee 
of  both  Drury  Lane  and  the  Adelplii  theatres.  Mr.  Bouci- 
cault subsequently  returned  to  America,  and  wrote  to  the 
22  Eng.  Rep.  10 
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defendant  that  he,  the  plaintiff,  had  become  a  naturalized 
citizen  of  the  United  States.  It  did  not,  however,  appear 
that  the  plaintiff  had  done  anything  to  give  up  his  privileges 
as  a  British-born  subject. 

In  1876  the  defendant  proposed  to  reproduce  The  ShaugJi- 
268]  raun  *at  the  Adelphi  Theatre,  but  the  plaintiff  re- 
fused to  allow  it  to  be  performed  upon  any  terms  until  he 
should  be  able  to  come  to  England  and  play  the  part  which 
he  had  previously  performed. 

The  defendant  thereupon  determined  to  proceed  without 
the  plaintiff's  consent,  and  advertised  the  performance  for 
the  18th  of  November,  1876.  The  plaintiff  therefore  com- 
menced his  action,  and  moved  for  an  injunction.  The 
motion  was  heard  before  Vice-Chancellor  Malins  on  the  16th 
of  November,  1876. 

Olasse^  Q.C.,  and  Romer^  in  support  of  the  motion :  In 
this  case  the  plaintiff's  title  to  the  copyright  in  the  drama 
of  The  Shaugliraun  is  admitted,  and  the  question  is  whether 
he  has  lost  the  right  to  have  his  copyright  protected.  This 
depends  upon  the  construction  of  the  Copyright  Acts.  By 
3  fi;  4  Will.  4,  c.  15,  s.  1,  the  author  of  any  dramatic  piece, 
composed  and  not  printed  or  published  by  him  or  his  as- 
signee, has,  as  his  own  property,  the  sole  liberty  of  repre- 
senting or  causing  to  be  represented,  in  any  part  or  the  United 
Kingdom  or  the  British  dominions,  sucn  production  as 
aforesaid,  and  shall  be  deemed  and  taken  to  be  the  proprie- 
tor thereof ;  and  by  the  2d  section  a  penalty  is  imposed  for 
any  person  representing  an  author's  work  without  his 
consent.  By  the  act  5  &  6  Vict.  c.  45,  s.  20,  the  term  of 
copyright  as  provided  thereby  iaf  applied  to  the  liberty  of 
representing  dramatic  pieces,  "  save  and  except  that  the  first 
public  representation  or  performance  of  any  dramatic  piece 
or  musical  composition  shall  be  deemed  equivalent,  in  the 
construction  of  this  act,  to  the  first  publication  of  any 
book." 

We  claim  the  rights  of  an  author  under  the  act  of  3  &  4 
Will.  4,  c.  15,  in  The  Shaughraun.  This  play  has  never 
been  printed  or  published,  though  it  has  been  acted,  and 
therefore  the  plaintiff  is  entitled  to  the  copyright.  In  Mack- 
lin  V.  JRichardson  (*)  an  injunction  was  granted  to  restrain 
the  publishing  in  a  magazine  a  farce  which  had  been  acted 
but  never  printed  or  published,  and  the  judgment  contains 
this  passage:  **It  has  been  argued  to  be  a  publication  by 
being  acted,  and  therefore  the  printing  is  no  injury  to  the 
plaintiff,  but  that  is  a  mistake ;  for  besides  the  advantage 

(')  Amb.,  694. 
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from  the  performance,  the  author  has  another  means  of 
profit  from  *the  printing  and  publishing,  and  there  [269 
IS  as  much  reason  that  he  should  be  protected  in  that  right 
as  any  other  author." 

HigginSy  Q.C.,  who  appeared  for  the  defendant,  said  he 
rested  his  case  upon  the  authority  of  Boucicault  v.  Dela- 
field  ('),  in  which  a  decision  was  given  against  Mr.  Bouci- 
cault under  the  act  7  Vict.  c.  12,  s.  19,  in  regard  to  another 
drama  called  The  Colleen  Bavm^  which  was  first  acted  in 
America. 

Olasse :  In  that  case  the  court  went  upon  the  fact  that 
one  copy  of  the  drama  was  printed,  but  there  was  no  decision 
that  the  first  representation  of  a  play  was  a  publication. 
The  act  7  Vict.  c.  12,  s.  19  ("),  enacts  that  the  author  or  com- 
poser of  any  dramatic  piece  which  shall  be  first  published 
out  of  Her  Majesty's  dominions  shall  not  have  any  copj^right 
therein  or  exclusive  right  to  the  public  representation  or 
performance  thereof.  This  play  has  not  been  published 
abroad.  Representation  does  not  amount  to  publication. 
The  view  taken  of  Boucicault  v.  Delafield  by  Copinger,  in 
his  book  on  Copyright,  agrees  with  this.  He  says  f),  the 
19th  clause  of  the  act  7  Vict.  c.  12,  applies  to  British  sub- 
jects first  publishing  in  a  foreign  country,  and  for  this  he 
cites  Boucicault  v.  Dalefleld  and  Wood  v.  Boosey  (*). 

The  only  right  which  an  author  has  to  a  worK  not  pub- 
lished is  under  the  act  of  3  &  4  Will.  4,  c.  15.     The  act 

6  &  6  Vict.  c.  45,  extends  the  copyright  to  representation. 
That  act  made  first  representation  equivalent  to  first  publi- 
cation for  the  purposes  of  that  act,  and  the  19th  section  of 

7  Vict.  c.  112,  only  restricts  the  right  where  there  has  been 
first  publication  abroad.  That  is  a  penal  clause,  and  should 
be  construed  most  favorably  for  the  author,  and  the  court 
will  give  the  strictest  construction  to  the  *words,  [270 
and  will  not  decide  that  publication  means  representation. 
Sect.  24  of  5  &  6  Vict.  c.  45,  expressly  provides  that  non- 
registration under  that  act  shall  not  deprive  an  author  of 
•the  rights  given  by  the  act  of  Will.  4,  and  we  come  here 
under  the  act  of  Will.  4.     We  do  not  claim  under  the  act 

(*)  1  H.  A  M.,  697.  Majesty's  dominions  shall  have  any  copj*- 

(*)  *l  Vict.  c.  12,  8.  19:  "It  is  enacted  right  therein  respectively,  or  any  exclu- 

that  neither  the  author  of  any  book  nor  sive  right  to  the  public  representation  or 

the  author  or  composer  of  any  dramatic  performance  thereof,  otherwise  than  such 

piece  or  musical  composition,  nor  the  (if  any)  as  he  may  become  entitled  to 

mventor,  designer,  or  engraver  of  any  under  this  act," 

print,  nor  the  maker  of  any  article  of  (')  Page  280. 

sculpture,  or  of  such  other  work  of  art  as  (^)  Law  Rep.,  2  Q.  B.,  840 ;  Ibid,  3  Q. 

aforesaid  which  shall  after  the  passing  of  B.,  223. 

this  act  be  first  published  out  of  Her 
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of  Victoria.  Tlie  defendant  has  admitted  our  right  up  to 
this  time,  and  has  applied  for  permission  to  act  the  play; 
he  cannot  now  turn  round  and  deny  our  right. 

Higgins^  Q.C.,  and  Terrell  {Poulter  with  them),  for  the 
defendant,  were  not  called  upon. 

Malins,  V.C:  Mr.  Boucicault  is  the  acknowledged 
author  of  this  dramatic  work  called  The  Shaughraun,  It 
has  already  been  so  successful  that  I  presume  on  that 
account  Mr.  Chatterton  wishes  to  represent  it  again,  for  I 
find  by  correspondence  between  them  that  Mr.  Chatterton 
asked  Mr.  Boucicault' s  permission  to  perform  it.  I  am 
glad  to  find  that,  although  no  doubt  Mr.  Chatterton' s 
advisers  knew  the  state  of  the  law  at  that  time,  Mr.  Chat- 
terton, greatly  to  his  honor,  did  not  desire^to  avail  himself 
of  the  technical  point  of  law,  but  wished  to  obtain  the  per- 
mission of  Mr.  Boucicault,  and,  I  presume,  to  pay  the  usual 
fees  for  leave  to  produce  the  play ;  but  Mr.  Boucicault, 
having  peculiar  views  upon  the  subject,  refused  to  give  his 

{)ermission,  and  Mr.  Chatterton,  finding  this,  has  taken  the 
aw  into  his  own  hands,  and  proposes  to  present  the  piece 
for  representation  in  defiance  of  the  remonstrances  of  Mr. 
.Boucicault,  his  solicitor,  and  his  brother,  whom  he  has  left 
in  this  country  as  his  representative.  I  am  now  only  to 
decide  the  point  of  law. 

The  right  of  a  dramatic  author  to  a  piece  is  secured  to 
him  by  the  3  &  4  Will.  4,  c.  16,  s.  1,  the  substance  of  which 
is  stated  in  the  marginal  note :  "  The  author  of  any  dramatic 
piece  shall  have  as  his  property  the  sole  liberty  of  repre- 
senting it,  or  causing  it  to  be  represented,  at  anj  place  of 
dramatic  entertainment."  Therefore  Mr.  Boucicault  has 
the  same  property  in  it,  although  it  may  not  be  published, 
which  he  would  have  in  any  dramatic  piece  which  he  had 
printed  and  published.  The  act  of  3  &  4  Will.  4  having 
given  this  copyright,  and  the  copyright  in  books  being 
271]  *only  for  a  certain  period,  it  was  only  reasonable 
that  the  same  limit  shoud  be  given  to  dramatic  authors. 
Therefore,  the  5  &  6  Vict.  c.  45,  s.  20,  prescribes  that  the 
first  public  representation  shall  be  the  date  of  publication, 
and,  as  if  it  were  a  book,  the  twenty-eight  years  is  to  com- 
mence from  that  period.  Then  comes  the  act  of  Parliament 
which,  I  am  sorry  to  say,  is  fatal  to  the  author,  according 
to  the  view  I  am  bound  to  take  of  Mr.  Boucicault' s  case. 
The  7  Vict.  c.  12  is  an  act  to  amend  the  law  relating  to 
international  copyright ;  I  need  not  refer  to  the  general 
provisions  of  tliat  act,  it  is  only  necessary  to  refer  to  the 
19th  section.     [His  Lordship  read  sect.  19,  and  continued  :] 
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Therefore,  nothing  can  be  more  clear  than  that  if  the  author 
of  a  dramatic  piece  first  published  that  piece  abroad,  he  by 
this  section  is  absolutely  deprived  of  any  exclusive  property 
in  it  in  this  country. 

Then  comes  the  question,  what  is  publishing  a  work 
abroad?  If  that  had  not  been  the  subject  of  judicial  deci- 
sion, I  should  have  considered  it  open  to  very  great  doubt 
as  to  what  really  does  amount  to  publication.  No  one 
would  have  the  slightest  doubt  that  if  it  has  been  printed 
and  published  abroad,  this  section  deprives  the  author  of 
any  right  in  this  country;  but  the  question  I  have  before 
me  now  is  with  regard  to  a  dramatic  piece  which  has  not 
been  printed  and  published,  but  only  acted.  Ou^ht  that  to 
be  considered  publication?  That  question  origmallv  did 
admit  of  considerable  doubt.  For  myself,  I  snould  cer- 
tainly have  thought  that  when  a  man  is  the  author  of  a 
dramatic  piece,  which  he  does  not  print  and  publish,  and 
which  he  does  not  intend  to  print  and  publish,  but  which, 
as  far  as  he  can,  he  intends  to  retain  as  his  own  property 
during  the  period  for  which  the  law  secures  it  to  him,  and 
only  allows  it  to  be  acted  by  his  permission,  then  publicly 
representing  the  piece  would  be  publication,  and  I  think  I 
should  have  come  to  that  conclusion  ;  but  it  is  unnecessary 
for  me  to  go  further  into  the  question,  because  the  principal 
p6ints  in  the  case  arose  in  a  suit  in  which  Mr.  Boucicault 
was  plaintiff,  and  which  came  on  before  Vice-Chancellor 
Wooa  in  1863,  with  regard  to  another  dramatic  piece  better 
known  than  even  this  piece  is,  and  which  was  called  The 
Colleen  Bawn.  Mr.  Boucicault  filed  a  bill  against  Mr.  Dela- 
field,  the  proprietor  of  a  theatre  in  the  provinces,  to  restrain 
his  performing  The  Colleen  Bawn.  It  turned  out  that  The 
*  Colleen  Bawn,  like  the  present  piece,  had  been  per-  [272 
formed  in  New  York.  Then  came  the  question  as  to  publish- 
ing it  abroad.  If  he  had  published  it  abroad,  it  was  clearly 
admitted  he  would  have  no  exclusive  right.  Now  what  had 
he  done?  He  had  not  published  it  in  the  sense  that  he  had 
printed  and  published  it,  but  he  had  publicly  performed  it. 
Vice-Chancellor  Wood  decided  that  the  public  perform- 
ance in  New  York  was  a  publication,  and  that,  having  pub- 
lished it  in  that  way,  he  was,  under  the  19th  section  of  the 
7  Vict.  c.  12,  absolutely  deprived  of  the  exclusive  right  in 
this  country.  Mr.  Glasse  contended  that  the  Vice-Chancellor  • 
proceeded  under  this  section  on  the  ground  of  printing  ;  but 
it  is  perfectly  clear  to  my  mind,  on  considering  the  whole 
case,  that  the  Vice-Chancellor,  never  having  referred  to  the 
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printing,  bnt  to  the  representation,  did  decide  it  on  the 

f;roand  that  the  public  acting  of  it  in  New  York  was  a  pnb- 
ication  which  deprived  the  author  (Mr,  Boucicault)  of  ex- 
clueive  right  in  this  country,  I  think  that  is  clearly  shown 
by  the  conclnding  remarks  of  the  indgment.  After  refer- 
ring to  the  19th  section,  the  Vice-chancellor  says(');  "If 
Mr.  Boucicault  had  first  represented  his  piec6  in  thia  coun- 
try he  would  have  been  entitled  to  the  copyright  given  by 
the  earlier  statutes.  So,  also,  if  he  bad  given  his  first  repre- 
sentation in  any  country  with  which  a  convention  bad  been 
made  under  the  International  Copyright  Act,  he  would  have 
been  entitled  under  that  act  to  all  the  same  privileges.  But 
in  no  case  is  a  person  to  enjoy  any  rights  conferred  by  the 
old  acts  concurrently  with  those  created  by  the  Interna- 
tional Copyright  Act.  This  is  the  effect  of  the  19th  section. 
.  .  .  The  plain  purpose  of  the  statute  is  to  secure  for  this 
country  tiie  benefit  of  the  first  publication  of  new  works, 
and  certain  conditions  are  made  without  which  works  first 
published  abroad  are  not  to  be  entitled  to  copyright.  These 
conditions  have  not  been  complied  with.  The  plaintiff, 
therefore,  fails  in  his  demand,  and  the  bill  must  be  dis- 
missed." Plainly,  therefore,  showing  that  if  Mr.  Boacicanlt 
had  first  represented  the  play  in  England  he  wonld  have 
been  entitled  to  the  copyright,  but,  as  he  published  it  in 
America  by  acting  it  there,  Vice-Cbancellor  Wood  dis- 
missed the  bill.  That  decision  is  binding  on  me.  It  is  a 
273]  decision  from  which  I  do  not  dissent;  on  *the  con: 
trary,  I  agree  with  it.  It  is  a  decision  that  works  consider- 
able hardship,  but  my  duty  is  clear,  that  is  to  say,  I  am 
bound  by  authority  to  hold  that  the  acting  this  play  in  New 
York  was  a  publication  within  the  meaning  of  7  Vict.  c.  12, 
s.  19.  By  that  pablication  Mr.  Boucicanit  has  lost  his  ex- 
clusive right  of  performance,  and  I  must,  therefore,  refuse 
the  motion. 

As  to  the  costs  of  the  motion,  considering  that  the  case  of 
Boucicault  v,  Delafield  (')  has  been  before  the  profession 
for  the  last  thirteen  years,  and  that  this  point  in  dramatic 
law  was  perfectly  well  known  to  Mr.  Boucicault,  having 
been  decided  in  his  own  case  under  precisely  similar  circum- 
stances to  those  in  the  case  at  present  under  decision,  and 
considering  also  that  Mr.  Boucicault  could  have  treated  with 
itterton  for  the  production  of  the  play  in  this  coun- 
I  could  have  made  terms  with  him,  I  feel  myself 
0  refuse  the  motion  with  costs. 

r.  A  M.,  60a.  {')  1  H.  A  M.,  6S7. 
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The  plaintiff  appealed  against  this  decision.  The  appeal 
was  heard  on  the  13th  and  14th  of  December. 

Olasse,  Q.C.,  and  Romer^  for  the  plaintiff:  The  nature 
of  rights  of  this  kind  is  shown  by  Jefferys  v.  Boosey  (*). 
They  depend  entirely  on  statute  law.  The  right  of  the 
author  of  a  play  to  its  exclusive  representation  depends 
upon  3  &  4  Will.  4,  c.  15.  This  right  as  regards  unprinted 
plays  was  preserved  by  6  &  6  Vict.  c.  46,  s.  24,  which  leaves 
them  on  the  same  footing  as  before.  It  cannot  have  been 
intended  to  take  away  by  the  statute  7  Vict.  c.  12,  a  right 
thus  carefully  guarded  by  6  &  6  Vict.  c.  45 ;  and  we  say 
that  this  statute  only  takes  away  the  right  as  to  plays  pub- 
lished abroad  by  printing.  BoucicauU  v.  Delajiela  is 
against  us,  but  that  case  is  to  be  considered  as  also  under 
appeal.  The  decision  was  not  appealed  from  because  the 
parties  became  bankrupt.  .  We  contend  that  representing  a 
play  is  not  a  publication  within  the  meaning  of  the  acts : 
MacJcUn  v.  Richardson  {*) ;  D^Almaine  v.  Boosey  {') ;  Cole- 
man V.  Wathen  (*). 

*Higgins^  Q.C.,  and  Terrell  (PouUer  with  them),  1^274: 
for  the  defendant :  The  question  is,  first,  would  the  plaintiff 
have  had  a  right  under  3  &  4  Will.  4,  c.  15,  if  the  statute  7 
Vict.  c.  12  were  out  of  the  way  ?  and,  secondly,  if  be  would, 
does  the  latter  statute  take  that  right  away?  There  is  not  a 
single  case  under  the  Copyright  Acts  which  defines  "  publica- 
tion" for  the  present  purpose.  Macklin  v.  Richardson  (') 
and  D^Almaine  v.  Boosey  (")  were  before  the  act  3  &  4  Will. 
4,  c.  16,  and  do  not  bear  upon  the  case,  for  until  that  act 
there  was  no  such  thing  as  an  exclusive  right  of  acting  a 
play.  The  word  "publication"  is  often  used  in  the  widest 
sense  in  the  acts  relating  to  this  subject.  Where  precision 
is  required  the  word  for  particular  purposes  is  defined,  in 
other  cases  it  must  be  understood  in  its  natural  sense  with 
regard  to  the  subject-matter.  Thus,  as  regards  a  work  of 
sculpture  it  cannot  mean  publication  by  printing.  Accord- 
ing to  the  contention  of  the  plaintiffs  a  subject  of  a  country 
without  anjr  convention  as  to  copyright  would  be  better  off 
than  a  subject  of  a  country  which  has  entered  into  one,  for 
the  latter  can  only  get  the  benefit  of  the  act  7  Vict.  c.  12,  by 
complying  with  certain  formalities.  Then  if  we  turn  to  15 
&  16  V  ict.  c.  12,  sects.  4  and  5  show  that  the  Legislature 
considered  a  play  first  acted  abroad  as  excluded  from  all 
capacity  of  being  privileged  here  :  Jefferys  v.  Boosey  (*). 

0)  4  H.  L.  C,  816.  (*)  6  T.  R.,  24R. 

(*)  Amb.,  694.  (»)  4  H.  L.  C,  816,  862. 

(«)  1  Y.  A  C.  Ex.,  298. 
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[They  were  then  stopped  by  the  court.] 

Glasse,  in  reply,  referred  to  Lee  v.  Simpson  {'). 

James,  L.J.:  Now  that  the  matter  has  been  fully  argued 
out,  I  am  of  opinion  that  it  is  impoasible  for  us  to  arrive  at 
any  other  conclnsion  than  that  which  was  arrived  at  in 
BoucicauU  V.  Delafield  (')  by  Vice- Chancellor  Wood,  and 
in  the  present  case  by  Vice-Chancellor  Malina,  who  not  only 
considered  himself  bound  by  the  decision  of  Vice-Chancel- 
lor Wood,  bat  expressed  his  concurrence  with  it. 

If  sect.  19  of  the  statute  7  Vict.  c.  12,  were  taken  by  itself, 
I  think  that  no  one  conid  have  any  doubt  whatever  about 
275]  its  effect.  *It  enacts  that  "neither  the  author  of 
any  book,  nor  the  author  or  composer  of  any  dramatic 
piece  or  musical  composition,  nor  the  inventor,  designer,  or 
engraver  of  any  print,  nor  the  maker  of  any  article  oi  sculp- 
ture, or  of  sucn  other  work  of  art  as  aforesaid,  which  Bhalt, 
after  the  passing  of  this  act,  be  fir^t  published  oat  of  Her 
Majesty's  dominions,  shall  have  any  copyright  therein  re- 
spectively, or  any  exclusive  right  to  the  public  representa- 
tion or  performance  thereof,  otherwise  than  such  (if  any)  as 
he  may  become  entitled  to  under  this  act,"  Mr.  Olasse  first 
of  all  pressed  upon  us  this  general  proposition,  that  the 
Legislature  canuot  be  supposed  to  have  intended  by  7  Vict. 
c.  12,  8.  19,  to  repeal  the  statute  3  &  4  Will.  4,  c.  16,  which 
was  so  carefnlly  preserved  by  the  statute  6  &  6  Vict,  c.  45. 
There  is  no  sach  repeal.  The  statiile  of  3  &  4  Will.  4,  c,  16, 
remains,  and  the  statute  5  &  6  Vict.  c.  45  remains,  except  so 
far  as  they  are  interfered  with  in  a  particular  case  for  a  par- 
ticular purpose,  and  the  particular  purpose  of  sect.  19,  be- 
yond all  doubt,  is  to  induce  foreign  countries  to  give  English 
authors  of  pieces  first  published  in  England  rights  similar  to 
the  rights  given  to  their  own  people.  The  English  Legisla- 
ture, in  substance,  says  to  foreign  legislatures,  "If  yon  give 
rights  to  our  people,  we  *ill  give  rights  to  your  people ;  but 
if  not,  your  people  shall  not  have  any  rights  whatever  under 
our  Copyright  Acts  or  acts  of  the  nature  of  Copyright  Acts." 
And  in  carrying  out  this,  it  treats  the  author  of  a  book,  or 
the  author  or  composer  of  a  dramatic  piece  or  musical  com- 
position first  published  in  a  foreign  country,  whether  he 
waa  nn hnralized  there  or  not,  as  being  for  tnat  purpose  a 
luthor  or  foreign  composer.  Therefore  there  is  no 
if  the  act  3  &  4  Will.  4,  c.  15.  The  19th  section  of 
rnational  Copyright  Act  has  a  limited  purpose  only, 
'd  in  terms  showing  the  meaning  of  the  word 
bed,"  which  must  express  something  that  can  be 

.  B.,  8?1.  (')  1  H.  &  M.,  697. 
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predicated  of  a  book,  of  a  dramatic  piece,  of  a  musical  com- 
position, of  a  print  or  article  of  sculpture,  or  any  other 
work  of  art ;  that  is  to  say,  its  being  made  public  by  those 
means  which  are  appropriate  to  the  particular  thing.  A 
book  is  published  by  Ibeing  printed  and  issued  to  the  public  ; 
a  dramatic  piece  or  a  musical  composition  is  publislied  bv 
being  publicly  performed ;  a  piece  of  sculpture  or  other  work 
of  art  by  being  multiplied  by  casts  or  other  *copies.  [276 
That,  as  it  appears  to  me,  is  the  natural  meaning  of  the 
word  "publisned"  in  that  section,  and  that  is  the  meaning 
attributed  to  it  by  the  Vice-Chancellor.  Mr.  Glasse's  main 
argument  is  that  the  word  "published"  has  obtained  with 
i-espect  to  dramatic  representation  a  particular  meaning 
affixed  to  it  by  previous  decisions,  and  so  affixed  to  it  that 
we  must  hold  a  play  not  to  have  been  published  unless  it  has 
been  printed.  This  requires  us,  in  fact,  to  introduce  into 
sect.  19  additional  words  to  some  such  effect  as  this,  "Pro- 
vided always  that  with  respect  to  any  dramatic  performance 
this  section  shall  not  apply  unless  it  shall  have  been  first 
printed  and  published  out  of  Her  Majesty's  dominions."  I 
quite  agree  with  the  decisions  to  which  Mr.  GHasse  referred, 
but  when  we  look  at  them  they  none  of  them  really  bear 
upon  the  meaning  of  the  word  "  published  "  as  used  in  what 
Mr.  Q-lasse  has  called  this  code  of  laws.  The  cases  referred 
to  are  cases  in  which  the  word  "published"  was  used  in  the 
sense  to  which  Mr.  Justice  Compton.  referred  in  Jefferys  v. 
Boosey  (^\  i.e.,  as  meaning  the  being  jxiRde  publici  Juris y 
that  is  to  say,  being  made  the  common  property  of  every- 
body, so  that  the  author  has  lost  all  exclusive  right  in  this 
country.  This  is  the  effect  of  the  cases  from  Macklin  v. 
Richardson  (')  down  to  UAlmaine  v.  Boosey  (*),  and  they 
do  not  afford  any  interpretation  of  the  word  "published" 
which  would  enable  us  or  entitle  us  in  any  way  to  construe 
the  words  of  sect.  19  as  having  any  other  than  the  natural 
literal  meaning  which  would  be  attached  to  them  by  an  ordi- 
nary person  understanding  the  English  language  and  reading 
the  section  for  the  purpose  of  ascertaining  what  rights  he 
would  acquire  under  it.  I  am  of  opinion  that  the  decision 
of  the  Vice-Chancellor  is  right. 

Baggallay,  J. a.:  Having  during  a  great  part  of  the 
argument  of  this  case  entertained  considerable  doubt  as  to 
tlie  correct  view  to  be  taken  of  it,  I  propose,  now  that  I  have 
come  to  the  same  conclusion  as  the  Lord  Justice,  to  add  a 
few  words  as  to  the  reasons  which  have  influenced  me.  The 
plaintiff  insists  that,  being  admittedly  the  author  of  the 

(»)  4  H.  L,  C,  816.  O  Amb.,  694.  (»)  1  Y.  A  C.  Ex.,  298. 
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play  in  question,  tlie  protection  claimed  by  him  is  secured 
277]  *to  him  by  the  act  of  the  3  &  4  Will.  4,  c.  15,  and 
that  the  remedies  to  which  he  is  so  entitled  are  not  in  any 
way  affected  by  the  statute  5  &  6  Vict.  c.  45,  or  bv  the 
statute  7  Vict.  c.  12.  The  defendant,  on  the  other  hand, 
insists  that,  whatever  might  have  been  the  rights  and 
remedies  of  the  plaintiff,  had  the  7  Vict.  c.  12  not  been 
passed,  the  provisions  of  tbat  statute  are  imperative,  and 
apply  to  the  case,  and  negative  any  such  rights  as  those 
claimed  by  the  plaintiff. 

The  words  of  the  19th  section  of  that  act,  if  taken  by 
themselves,  are  very  clear  and  distinct.  [His  Lordship 
read  the  clause.]  The  preamble  of  the  act  states  that  under 
the  then  existing  acts,  particularly  the  International  Copy- 
right Act  (1  &  2  Vict.  c.  59),  Her  Majesty  had  no  power  "to 
confer  an  exclusive  right  of  representing  or  performing 
dramatic  pieces  or  musical  compositions  first  published  in 
foreign  countries  upon  the  authors."  Then  it  proceeds  to 
make  certain  provisions,  which,  if  complied  with,  would 
entitle  the  author  of  a  dramatic  piece  to  the  exclusive  per- 
formance of  it,  although  it  had  been  previously  published. 
It  is  not  suggested  in  this  case  that  any  of  those  provisions 
have  been  complied  with,  and  we  have,  therefore,  to  con- 
sider the  question,  what  is  meant  by  the  words  "  first  pub- 
lished out  of  Her  Majesty's  dominions"?  I  do  not  tnink 
the  difllculty  is  removed  by  going  back  to  the  statute  of 
3  &  4  Will.  4,  c.  15,  because  all  that  we  find  there  is  that 
"from  and  after  the  passing  of  this  act  the  author  of  any 
tragedy,  comedy,  play,  opera,  farce,  or  any  other  dramatic 

{)iece  or  entertainment,  composed  and  not  printed  and  pub- 
ished  by  the  author  thereof  or  his  assignee,  or  which  here- 
after shall  be  composed  and  not  printed  of  published  bv 
the  author  thereof  or  his  assignee,  or  the  assignee  of  such 
author,  shall  have  as  his  own  property  the  sole  liberty  of 
representing,  or  causing  to  be  represented,  at  any  place  or 
places  of  dramatic  entertainment  whatsoever,"  the  piece  so 
composed.  There,  again,  we  have  the  same  difficulty.  We 
have  no  indication  of  what  is  the  meaning  of  the  word  ''  pub- 
lished," as  used  in  that  act  of  Parliament.  We  find  in  the 
passage  which  I  have  just  quoted  the  words  "published," 
*' printed,"  and  ''represented"  sometimes  used  with  the 
conjunctive  preposition,  and«  sometimes  with  the  disjunc- 
tive. Therefore  we  are  left  to  arrive  at  the  bestconclu- 
278]  sion  we  *can  as  to  what  is  the  meaning  of  the 
word  ''publication"  in  that  statute.  Some  authorities 
have  been  referred  to  by  Mr.  Glasse,  such  as  MacJdin  v, 
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Jiichardson  {')  and  the  subsequent  case  of  D'^Almaine  v. 
Boosey  ("),  for  the  purpose  of  showing  that  the  mere  rep- 
resentation on  the  stage  was  not  a  publication.  Both  of 
those  cases  were  decided,  one  long  before,  and  the  other  just 
before,  the  passing  of  the  act  8  &  4.  Will.  4,  c.  16 ;  there- 
fore they  can  give  us  no  insight  into  the  precise  sense  in 
which  the  words  may  have  been  used  in  that  statute.  Then 
comes  the  intermediate  statute,  the  6  &  6  Vict.  c.  45 ;  the 
20th  section  of  that  act  made  me  for  some  time  feel  doubts 
as  to  the  proper  way  of  dealing  with  this  case.  That  20th 
section  follows  upon  a  previous  section  which  had  conferred 
on  the  authors  of  books  an  extended  term  within  which 
they  were  to  have  copyright,  and  that  extended  term  was  to 
date  from  the  period  of  the  first  publication  of  the  book. 
Sect.  20  provides  that  the  author  of  a  dramatic  piece  shall 
have  protection  for  a  corresponding  period.  Inasmuch  as 
it  was  necessary  to  introduce  some  definition  for  the  purpose 
of  explaining  what  was  to  be  the  commencement  of  the 
period  this  term  is  used.  When  it  is  said  that  the  author 
of  a  dramatic  piece  shall  have  protection  for  the  same  term 
as  that  which  the  author  of  a  book  shall  have,  it  becomes 
necessary  to  say  what  is  to  be  deemed  the  first  publication 
of  a  dramatic  piece  corresponding  or  equivalent  to  the  first 
publication  of  a  book.  It  was,  therefore,  provided  that  the 
first  public  representation  or  performance  of  a  dramatic 
piece  should  be  deemed  equivalent,  "in  the  construction  of 
this  act,"  to  the  first  publication  of  any  book.  At  first  it 
struck  me  that  the  use  of  the  words  "construction  of  this 
act,"  instead  of  the  words  "for  the  purposes  of  this  act," 
was  in  favor  of  the  plaintiff,  but  further  consideration  has 
led  me  to  think  the  contrary.  If  the  words  "for  the  pur- 
poses of  this  act"  had  been  used,  it  would  have  been  im- 
plied that  this  meaning  was  to  be  attached  to  the  words  in 
that  act  onlv,  but  the  use  of  the  words  "in  the  construction 
of  this  act"  shows  that  the  Legislature  was  merely  intro- 
ducing a  definition  of  what  was  to  be  considered  the  first 
publication  of  a  dramatic  piece,  when  it  was  necessary  to 
ascertain  the  term  during  which  the  dramatic  right  was  to 
continue.  As  it  now  *appears  to  me,  there  is  cer-  [279 
tainly  no  inference  to  be  drawn  that  this  meaning  of  the 
word  "publication"  was  to  be  adopted  only  in  the  construc- 
tion of  that  act ;  but,  on  the  other  hand,  in  my  view  that 
clause  throws  considerable  light  on  the  meaning  of  the  Legis- 
lature in  using  the  words  "first  publication,"  by  giving  it  a 

(»)  Amb.,  694.  («)  1  Y.  A  C.  Ex.,  298, 
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definition  answering  to  what  would  ordinarily  and  usually 
be  recognized  as  its  meaning. 

It  appears  to  me,  therefore,  having  regard  to  the  con- 
sideration which  I  have  just  now  mentioned,  that  the  7  Vict, 
c.  12,  s.  19,  is  imperative,  and  deprives  the  plaintiff  of  any 
right,  if  he  ever  had  any  right,  under  3  &  4  Will.  4,  c.  15. 
^RETT,  J. A.:  After  the  arguments  we  have  heard,  it 
cannot  be  said  that  the  interpretation  of  this  statute  is  easy, 
but  it  seems  to  be  admitted — at  all  events  it  cannot  be  denied 
— that  if  the  word  "  published"  is  read  in  its  ordinary  sense 
as  meaning  "made  public,"  the  case  is  directly  within  the 
19th  section  of  7  Vict.  c.  12.  Therefore  the  question  must 
be  whether  the  word  "published"  in  that  section  is  to  be 
construed  according  to  its  ordinary  comprehensive  meaning, 
or  is  to  have  a  limitation  placed  upon  it.  The  limitation 
which  must  be  put  upon  it,  according  to  the  argument  which 
has  been  addressed  to  us  on  behalf  of  the  plaintiff,  must  be 
a  somewhat  extensive  one — that  with  regard  to  English 
authors  or  composers  of  any  dramatic  piece  or  musical  com- 

I)osition  the  word  "published"  is  to  be  understood  in  the 
imited  sense  of  published  by  printing. 

Now,  in  order  to  come  to  a  safe  conclusion  it  is  always 
necessary  to  consider  the  subject-matter  with  which  we  are 
dealing.  The  subject-matter  here  is  a  dramatic  composition. 
A  dramatic  composition  differs  from  many  compositions  in 
this,  that  it  can  be  made  use  of  in  two  different  ways.  It 
may  be  made  use  of  by  printing  it,  and  distributing  it  as  a 
written  composition  or  a  book.  It  may  also  be  used  by 
having  it  acted  on  the  stage  of  a  theatre.  If  the  author  be 
an  Englishman,  no  doubt  he  has  certain  rights  given  to  him 
by  the  statute  3  &  4  Will.  4,  c.  16,  but  a  foreign  author  has 
no  rights  at  all  under  that  statute.  If,  therefore,  a  foreign 
author's  play  was  first  acted  abroad,  he  could  not  afterwards 
280]  claim  any  *protection  in  England.  He  would  bv 
acting  it  abroad  have  made  itpublici  Juris  in  England,  ana, 
therefore,  anjrbody  in  England  might  act  it  here.  It  is  said 
that  an  English  author,  although  he  allows  his  compositions 
to  be  acted  abroad,  does  not  come  under  the  same  difficulty, 
because  he  is  protected  by  the  statute  of  3  &  4  Will.  4,  c.  15. 
That  may  be,  and  although  I  have  some  doubts  whether 
the  limitation  of  the  meaning  of  the  word  "published" 
which  has  been  contended  for  applies  even  to  that  statute, 
I  will  assume  that  it  does,  and  that  an  Englishman,  although 
his  piece  was  first  acted  abroad,  could  claim  the  protection 
given  by  the  statute  of  3  &  4  Will.  4,  c.  15.  A  foreigner, 
however,  certainly  could  not  claim  that  protection.    Then, 
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if  that  be  the  state  of  things  before  the  statute  of  7  Vict. 
c.  12,  we  have  two  sets  of  people  to  deal  with  as  regards 
dramatic  compositions,  that  is,  foreign  authors  who  had  no 
protection  in  England,  and  English  authors  who  might  first 
of  all  have  their  pieces  acted  abroad,  and  yet  have  protec- 
tion under  3  &  4  WUl.  4,  c.  15.  The  statute  of  Victoria 
begins  by  giving  the  Queen  power  to  give  protection  to 
foreign  authors  and  dramatic  composers,  and  that  is  done 
under  sect.  5,  which  has  regard  to  their  protection  against 
I)erformances.  Their  protection  against  publication  by 
printing  is  given  to  them  under  other  sections.  The  5th 
section  provides  that  where  the  authors  of  dramatic  pieces 
have  first  publicly  represented  or  performed  them  in  any 
foreign  country  the  Queen  shall  have  the  power  of  giving 
them  sole  liberty  of  representing  or  performing  the  same  in 
any  part  of  Her  Majesty's  dominions.  The  statute  is  deal- 
ing with  several  kinds  of  things  to  be  protected,  which  may 
be  published  in  different  ways,  and  with  different  persons, 
witn  foreigners  and,  as  we  shall  presently  see,  with  English- 
men. Then  the  19th  section  provides  in  perfectly  general 
words,  "That  the  author  of  no  dramatic  piece  or  musical 
composition"  "which  shall  after  the  passing  of  this  act  be 
first  published  out  of  Her  Majesty's  dominions  shall  have 
any  copyright  therein  respectively,  or  any  exclusive  right 
to  the  representation  or  performance  thereof,  otherwise 
than  such  (if  any)  as  he  may  become  entitled  to  under  this 
act."  Now,  it  is  said  that  the  word  "published"  ought  to 
be  restricted  to  the  meaning  which  is  said  to  have  been 
affixed  to  it  in  the  statute  3  &  4  Will.  4,  c.  15.  If  so,  the 
word  "published,"  when  *applied  to  English  authors,  [281 
must  have  one  meaning,  and  another  when  applied  to 
foreign  authors  under  precisely  similar  circumstances.  That 
seems  to  me  to  be  contrary  to  the  common  canon  of  the  con- 
struction of  statutes,  for  it  requires  us  to  introduce  into  the 
statute  the  proviso  that  in  the  case  of  English  authors  rep- 
resentation out  of  Her  Majesty's  dominions  shall  not  be 
considered  a  publication.  That  would  be  to  introduce 
words  which  we  have  no  right  to  introduce,  unless  there  be 
something  in  the  nature  of  the  case  which  makes  it  obvious 
that  such  must  have  been  the  object  of  the  Legislature.  It 
is  endeavored  to  make  out  this  to  have  been  the  object  by 
saying  that  it  is  unjust  to  take  away  the  right  of  an  Eng- 
lish author.  I  see  nothing  contrary  to  reason  or  justice  in 
saying  that  if  an  English  author  chooses  to  go  abroad  and 
there  represent,  or  allow  to  be  represented,  his  composition 
for  the  first  time,  he  shall  be  in  the  same  position  as  a  for- 
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eigner  who  has  done  the  same  thing.  If  that  be  so,  the  word 
''published"  must  have  its  natural  construction,  whether  it 
is  applied  to  the  compositions  of  Englishmen  or  of  foreigners. 
That  ordinary  meaning  is  "made  public,"  and  a  dramatic 
composition  is  made  public  the  moment  it  is  represented  or 
acted.  If  Englishmen  have  their  plays  first  represented 
abroad,  they  are  by  this  statute  placed  on  the  same  looting  as 
foreigners ;  if  they  have  them  first  represented  in  England 
thev  do  not  come  under  this  statute  at  all ;  but  their  rights 
will  be  governed  by  3  &  4  Will.  4,  c.  15,  and  5  &  6  Vict.  c.  46. 

Solicitors :  Lewis  &  Lewis ;  Horace  W.  Chatterton. 
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Windifig-up — Lien  of  Mailer  of  Sfdp  for  DUburaementg — Leave  to  proceed  in 

Admiralty — Appeal  for  Costa, 

T.f  the  master  of  a  ship  belonging  to  a  company,  drew  a  bill  on  the  company  for 
necessaries  supplied  to  the  ship,  which  was  accepted,  but  was  dishonored  at  ma- 
turity. T.  paid  the  bill,  and  claimed  repaymei^t  from  mortgagees  who  had  taken  pos- 
session of  the  ship.  On  the  following  day  an  order  was  made  for  winding  up  the 
company.  T.  then  applied  in  the  winding-up  for  leave  to  take  proceedings  in  the 
Admiralty  Court,  and  obtained  an  order  giving  him  leave.  The  liquidator  applied 
to  discharge  this  order,  and  an  order  was  made  for  the  liquidator  to  pay  into  court 
to  a  separate  account  to  meet  T.'s  claim  a  sum  of  £150,  wnich  exceeded  the  princi- 
pal and  interest,  T.  undertaking  not  to  proceed  in  the  Admiralty  Court ;  the  pay- 
ment to  be  without  prejudice  to  any  application  by  T.  to  increase  the  amount  The 
£150  was  paid  in,  and  T.  applied  to  increase  the  amount  so  as  to  cover  the  costs  of 
defending  an  action  brought  against  T.  by  tlie  holder  of  the  bill,  and  the  costs  of 
T.  of  the  application  in  me  winding-up.  Vice- Chancellor  Bacon  ordered  the  prin- 
cipal and  interest  on  the  bill  to  be  paid  to  T.  out  of  the  £150,  and  the  residue  to  be 
paid  to  the  liquidator  : 

Held,  on  appeal,  that  though  if  there  had  not  been  mortgagees  in  possession  of  the 
ship  the  proper  mode  of  enforcing  T.'s  lien  on  the  ship  would  have  been  by  applica- 
tion in  the  winding-up,  as  in  In  re  Australian  Direct  Steam  Navigation  Company  ('), 
the  order  giving  leave  to  proceed  in  the  Admiralty  Court  was  a  proper  order,  the 
mortgagees  not  being  parties  to  the  winding-up  ;  and  that  T.  was  entitled  to  all  his 
costs  before  thj  Vice-Chancellor  as  costs  properly  incurred  by  a  mortgagee  in 
enforcing  his  security : 

Held,  also,  that  the  case  was  not  within  the  rule  that  an  appeal  will  not  lie  as 
to  costs. 

In  July,  1875,  Turner  was  master  of  the  steamship  Conde 
d'Eu,  of  which  the  Rio  Grande  do  Sul  Steamship  Company 
were  the  owners,  and  which  was  on  a  voyage  from  Rio 
Q-rande  do  Sul  to  London.  At  Santa  Cruz  lie  drew  on  the 
company,  for  necessaries  supplied  to  the  ship  there,  a  bill 
for  £126  95. ,  and  delivered  it  to  the  firm  who  supplied  them. 
The  bill  was  accepted  on  the  4th  of  August,  1875.     It  be- 

(»)  Law  Rep.,  20  Eq.,  825;  18  Eng.  R.,  828. 


Vol  v.]  CHANCERY  DIVISION.  87 

C.A.  In  re  Rio  Grande  do  Sul  Steamship  Company.  1877 

came  payable  on  the  6th  of  September,  1875,  and  was  then 
dishonored.  Turner,  who  was  then  in  London,  received 
notice  of  dishonor,  and  was  applied  to  for  payment.  He 
declined  to  pay,  but  aa  action  having  been  commenced 
against  him,  he  was  advised  that  he  had  no  defence,  and  on 
the  17th  of  *September  he  paid  £129  6s.  5d.  for  prin-  [283 
cipal,  interest,  noting  and  costs. 

In  the  meantime,  Hamilton  &  Co.,  who  were  mortgagees 
of  the  ship  under  a  mortgage  of  the  6th  of  June,  1875,  had 
taken  possession  of  her.  On  the  20th  of  September,  Tur- 
ner's solicitors  wrote  to  them  asking  for  repayment  of  the 
£129  6^.  5d.j  and  stating  that  in  default  they  should  take 
proceedings  to  arrest  the  ship. 

On  the  21st  of  September,  1875,  an  order  was  made  for 
winding  up  the  company,  and  on  the  23d  of  September,  in 
answer  to  the  letter  of  the  20 th  of  September,  a  letter  was 
sent  (on  whose  behalf  did  not  clearly  appear),  referring  to 
the  case  of  In  re  Australian  Direct  JVavigation  Company  (*). 
Turner  thereupon  applied  in  chambers  for  leave  to  take 
proceedings  in  the  Court  of  Admiralty  to  arrest  the  ship, 
and  on  the  1st  of  October,  1876,  an  order  was  made  giving 
him  leave  to  proceed  in  the  Admiralty  Court. 

The  liquidator  moved  to  discharge  or  vary  this  order,  and 
on  the  6tn  of  October,  1875,  Turner  undertaking  not  to  pro- 
ceed in  the  Admiralty  Court,  it  was  ordered  that  the  ofBcial 
liquidator  should,  within  ten  days  after  receipt  by  him  of  a 
suflScient  sum  out  of  the  first  moneys  that  should  come  to 
his  hands,  pay  into  court  £160  to  a  particular  account  to 
answer  Turner's  demand,  such  payment  to  be  without  preju- 
dice to  any  application  by  Turner  to  increase  the  amount  in 
case  it  should  be  insufficient  to  satisfy  his  claim. 

On  the  1st  of  March,  1876,  £160  was  paid  in  pursuant  to 
this  order. 

In  August,  1876,  Turner  took  out  a  summons  asking  that 
the  sum  might  be  increased  to  an  amount  sufficient  to  meet 
the  following  costs :  1,  costs  in  defending  the  action  by  the 
bill-holder;  2,  the  applicant's  costs  of  and  incident  to  the 
summons  on  which  the  order  of  the  1st  of  October,  1875, 
was  made,  and  of  the  order  of  the  6th  of  October,  1875,  and 
that  such  costs  might  be  taxed  and  added  to  the  claim  on 
the  bill,  and  that  the  company  might  be  ordered  to  pay  the 
costs  of  that  application. 

This  summons  was  adjourned  into  court,  and  on  the  23d 
of  November,  1876,  Vice-Chancellor  Bacon  made  an  order 
that  out  of  the  £150  in  court  the  £129  6^.  Bd,,  with  £8  6s.  5d. 

0)  Law  Rep.,  20  Eq.,  825;  13  £ng.  K.,  828. 


88  CHANCERY  DIVISION.  [Vol  V. 

^_l__L— ■■■  ■     ■    I   ■        ■  I  -  _  ~ ^^ ■ ■ • 

1877  In  re  Rio  Grande  do  Sol  Steamship  Company.  C.A. 

284]  for  interest  *up  to  the  Slst  of  December,  1876,  should 
be  paid  to  Turner,  and  the  residue  paid  to  the  official 
liquidator. 

Turner  appealed. 

Fischer y  Q.C.,  and  Stirling^  for  the  appellant:  The  cap- 
tain was  entitled  to  indemnity  against  tne  consequences  of 
his  accepting  the  bill,  and,  therefore,  to  all  costs  properly- 
incurred  by  him  in  proceedings  relating  to  it.  He  was  first 
incumbrancer  on  the  ship,  but  could  not  take  proceedings 
against  it  without  leave ;  his  application  for  leave  was  there- 
fore regular  and  proper :  Addison  on  Contracts  (*) ;  SmitJi 
V.  Howell  (') ;  The  Bold  Buccleuch  (') ;  The  Mary  Ann  (*) ; 
The  Feronia  (*).  Though  costs  only  are  in  dispute,  an  ap- 
peal will  lie :  Cotterell  v.  Stratton  (•). 

Kay^  Q.C.,  and  Speedy  contra:  This  is  an  appeal,  for 
costs,  and  ought  not  to  be  allowed.  The  Vice-Chancellor 
held  the  application  for  the  order  of  the  1st  of  October,  1876, 
irregular  and  improper:  In  re  Australian  Direct  Steam 
Navigaiion  Company  Q.  At  all  events,  no  costs  of  defend- 
ing the  action  on  the  bill  ought  to  be  allowed,  the  liability 
of  the  captain  as  drawer  being  quite  clear. 

James,  L.J.:  lam  of  opinion  that  though  this  decision 
relates  to  costs,  it  involves  a  question  of  law  and  principle, 
and  is  subject  to  appeal.  The  appellant,  as  surety,  drew  a 
bill  of  exchange  on  the  company  for  disbursements  prop- 
eWy  made  by  him  on  behalf  of  the  ship.  It  cannot  be  dis- 
puted that  he  had  a  right  of  action  against  the  company 
and  a  lien  on  the  ship.  As  the  ship  was  mortgaged,  and 
in  the  possession  of  the  mortgagees,  it  was  a  matter  of  im- 
portance to  him  to  insist  on  this  lien.  He  pays  the  bill,  and 
is  minded  to  proceed  in  the  Admiralty  Court  to  enforce  it. 
In  this  state  of  things  he  receives  a  letter  from  the  solicitors 
of  the  mortgagees  or  of  the  company,  calling  his  attention 
to  the  case  of  In  re  Australian  Direct  Steam  Namgation 
285]  Company^  in  which  the  Master  of  the  *Roll8  had  held 
that  where  a  company  is  in  course  of  being  wound  up  it  is 
not  right  to  take  proceedings  in  admiralty  to  enforce  a  claim 
against  one  of  the  ships  of  the  company,  but  the  proceed- 
ings ought  to  be  had  before  the  judge  to  whose  court  the 
winding-up  is  attached.  The  appellant  acted  on  this,  and 
took  out  a  summons  in  accordance  with  the  view  of  the 
Master  of  the  Rolls,  but  as  the  mortgagee  was  not  a  party 

(»)  Pages  64,  716.  (»)  Law  Rep.,  2  A.  A  E..  65. 

(»)  6  Ex.,  737.  (•)  Law  Rep.,  8  Ch.,  296. 
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to  the  winding-up,  and  the  court  had  no  jurisdiction  to 
summon  him  before  it,  the  summons  took  the  form  of  an 
application  for  leave  to  proceed  in  admiralty.  An  order 
was  made  accordingly  on  the  1st  of  October,  1875,  and  not- 
withstanding what  is  stated  to  have  been  said  by  the  Vice- 
Chancellor  as  to  that  order,  I  am  of  opinion  that  it  was  the 
right  order  to  be  made  unless  the  company  was  able  and  will- 
ing to  give  the  applicant  sufficient  security  for  the  amount 
of  his  debt  and  costs,  charges  and  expenses.  The  costs  of 
obtaining  that  order  were  costs  incurred  by  him  as  a  mort- 
gagee. The  company  applied  to  discharge  that  order,  it 
was  not  in  fact  discharged,  and,  in  my  judgment,  any  order 
discharging  it  as  wron^  would  have  been  erroneous,  but  a 
course  was  adopted  which  could  not  have  been  adopted  but 
by.consent.  It  was  represented  that  the  liquidator  would 
soon  have  money  in  hand,  so  an  order  was  made  that  he 
should  set  apart  £150  to  meet  the  appellant^ s  claim,  without 
prejudice  to  any  application  to  increase  the  sum.  That  is 
so  far  from  being  a  decision  that  the  first  order  was  incor- 
rect, that  it  must  have  gone  on  the  footing  of  its  being 
correct,  for  the  appellant  thus  obtained  substantially  the 
same  remedy  as  he  would  have  obtained  in  the  Court  of 
Admiralty.  In  the  Court  of  Admiralty  he  would  have  ob- 
tained his  debt  and  costs,  charges  and  expenses,  and  he 
must  have  the  same  relief  here.  The  order  must  be  varied 
by  giving  the  appellant  all  the  costs  before  the  Vice-Chan- 
cellor  and  his  costs  here.  As  to  the  costs  of  defending  the 
action  on  the  bill,  and  taking  advice  with  respect  to  it,  he 
can  only  be  allowed  6^.  8d,y  his  liability  having  been  clear. 
Brett,  J. A.:  I  agree  that  6^.  8d,  is  all  that  can  be  al- 
lowed for  taking  advice,  and  that  the  appellant  cannot  be 
allowed  any  costs  of  defending  the  action  on  the  bill,  his 
liability  having  been  dear.  According  to  *The  [286 
Feroniai^^  he  had  a  lien  on  the  ship  for  the  amount  of  the 
bill,  for  wnen  he  paid  it  he  was  placed  in  the  same  position 
as  if  he  had  paid  for  the  disbursements  at  the  time.  This 
lien  had  priority  over  the  claim  of  the  mortgagees,  but  the 
only  court  in  which  it  could  be  enforced  was  the  Court  of 
Admiralty.  Had  he  proceeded  in  that  court  he  would  have 
recovered  the  amount  of  his  disbursements  and  his  costs, 
charges  and  expenses.  Then  came  the  winding-up.  Had 
there  not  been  mortgagees  in  possession,  the  case  would  have 
been  within  the  authority  of  in  re  Australian  Direct  Steam 
Navigation  Co,  Q,  and  tne  case  might  have  been  disposed  of 
entirely  in  the  Court  of  Chancery.     But  the  title  of  the 
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mortgagees  makes  a  great  diflference.  As  they  were  not 
subject  to  the  jurisdiction  of  the  court,  entire  justice  could 
not  have  been  done  in  the  Court  of  Chancery.  In  such  cir- 
cumstances the  proper  course  is  to  apply  in  the  winding-up 
for  leave  to  take  proceedings  in  the  Court  of  Admiralty. 
The  order  of  the  Ist  of  October,  1876,  was,  therefore,  right. 
The  liquidator  applied  to  the  Vice-Chancellor  to  vary  it. 
Apart  from  any  arrangement,  the  only  proper  course  would 
have  been  to  affirm  it,  but  an  order  was  made  which  prac- 
tically was  a  consent  order,  by  way  of  indulgence  to  the 
liquiaator,  that  no  proceedings  in  admiralty  should  be 
taken,  a  sum  of  money  being  brought  into  court,  leaving  it 
open  whether  the  sum  was  sufficient  to  meet  what  the  ap- 
pellant would  have  got  in  the  !A.dmiralty  Court.  He  would 
there  have  obtained  all  the  costs  properly  incurred  in  realiz- 
ing his  security,  and  he  must  have  the  same  here.  This  is  a 
question  of  law,  not  a  question  about  costs  which  are  in  the 
discretion  of  the  judge. 

Amphlett,  J. a.:  I  am  of  the  same  opinion. 

Solicitors :  Barnes  &  Bernard  ;  Nicol^  Son  &  Jones. 


[6  Chancery  Division,  287.] 
M.R.,  Nov.  10,  1876:  C.A.,  Feb.  8,  6,  1877. 
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[1876    G.     208.] 

Loan  repayable  by  Drawings — Drawn^   but   Unpaid  Bonds — Arrears  of  Interest — 

Redemption. 

A  loan  was  secured  by  the  issue  of  bonds  bearing  coupons  for  twenty  half-yearly 
payments  of  interest,  on  the  Ist  of  June  and  1st  of  December,  such  bonds  to  be 
redeemable  by  half-yearly  drawings  of  at  least  6  per  cent,  on  the  total  amount  of 
the  loan.  A  deed  was  executed,  by  which  the  borrowers  granted  certain  foreign 
railways  to  trustees,  and  covenanted  with  them  to  remit  half-yearly  sums  sufficient 
to  pay  the  amount  of  interest  and  moneys  required  for  redemption.  On  each  Ist  of 
December  and  1st  of  June  the  moneys  so  to  be  remitted  were  to  be  applied  in  pay- 
ment of  the  principal  sums  secured  by  such  of  the  bonds  as  should  have  been  drawn 
on  the  preceding  1st  of  November  and  1st  of  May,  as  the  case  might  be,  and  of  the 
interest  on  such  of  the  bonds  as  should  be  outstanding  and  bearing  interest  which 
would  become  payable  on  such  Ist  of  December  or  Ist  of  June,  but  it  was  declared 
that  no  interest  shoul^I  be  payable  on  any  drawn  bond  after  the  day  fixed  for  its 
redemption.  In  case  of  default  in  tlie  remittances,  the  trustees  were  to  enter  into 
possession  of  the  railways,  and  apply  the  net  profits  (1)  in  payment  of  all  arrears  of 
interest  due  on  such  of  the  bonds  as  should  be  outstanding  and  bearing  interest; 
(2)  in  redemption  of  such  an  amount  of  bonds  as  ought  to  have  been  redeemed  on 
any  previous  1st  of  June  or  1st  of  December,  but  might  not  have  been  redeemed 
through  failure  of  the  borrower  to  remit  funds,  and  lastly,  in  payment  of  the  future 
interest  on  the  bonds  and  the  redemption  of  the  same  in  any  future  half-year;  and 
after  full  payment  and  satisfaction  of  all  the  principal  moneys  and  interest  secured 
by  the  bonds,  the  trustees  were  to  hold  the  surplus  in  trust  for  the  borrowers.  De- 
fault was  made  in  the  remittances,  the  trustees  took  possession,  and  in  November, 
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1876,  had  a  fund  in  hand  out  of  which  they  proposed  to  pay  interest  on  the  undrawn 
bonds  only.  Bonds  to  the  amount  of  10  per  cent,  on  the  whole  loan  had  been 
drawn  in  f^ovember,  1875,  and  May,  1876,  but  had  not  been  paid  through  want  of 
funds: 

Heldy  by  the  Master  of  the  Rolls,  that  no  interest  was  payable  on  any  bond  drawn 
for  payment  after  the  day  fixed  for  its  redemption,  and  that  the  trustees  therefore 
could  not  be  restrained  from  applying  the  moneys  in  their  hands  in  payment  of 
interest  on  the  undrawn  bonds,  making  no  provision  for  interest  on  drawn  bonds 
which  remained  unpaid  through  want  of  funds : 

Hddf  on  appeal,  that  drawn  bonds  which  remained  unredeemed  through  failure  of 
the  borrower  to  provide  funds,  could  only  be  redeemed  by  payment  of  we  principal 
with  interest  up  to  the  time  of  payment: 

Hddy  by  James,  L.J.,  and  Amphlett,  J.  A.,  that  the  funds  were  to  be  *applied  [288 
in  the  first  place  in  payment  of  interest  pari  passu  on  undrawn  bonds,  and  on  drawn 
bonds  which  remained  unpaid  throu£^h  the  failure  of  the  borrowers  to  provide  funds ; 
diMeniierUe  Brett,  J.  A.,  who  was  of  opinion  that  the  payment  of  interest  on  un- 
drawn bonds  had  priority  over  the  payments  in  redemption  of  drawn  bonds. 

By  an  indenture,  dated  the  28th  of  Jane,  1872,  between 
Mbntero  Brothers  of  the  one  part,  and  Weguelin  &  De  Gess- 
ler  of  the  other  part,  reciting  concessions  from  the  Peru- 
vian Government  to  Montero  brothers  for  the  construction 
of  certain  railways,  and  reciting  that  Montero  Brothers  had 
made  arrangements  with  Thomson  &  Co.  for  the  issue  of 
a  public  loan  of  £1,000,000  in  mortgage  bonds ;  and  that  it 
was  intended  that  the  bonds  should  be  in  the  form  in  the 
schedule,  and  that  the  principal  should  be  payable  in  ten 
years  from  the  1st  of  N^ovember,  1872,  at  latest,  by  means 
of  semi-annual  payments  of  sums  at  least  equal  to  £5  per 
cent,  on  the  nominal  amount  of  the  loan ;  and  that  it  was 
intended  that  the  bonds  to  be  redeemed  in  each  half-year 
should  be  determined  by  drawings  to  take  place  on  or  be- 
fore the  1st  of  May  and  the  1st  of  November  in  each  year, 
and  that  the  bonds  drawn  for  redemption  should  be  re- 
deemable on  the  following  1st  of  June  and  1st  of  De- 
cember in  eacli  year;  Montero  Brothers  transferred  the 
concessions,  with  the  railways,  rolling  stock,.  &c.,  to  Wegue- 
lin &  Gessler,  upon  the  trusts  thereinafter  declared,  and 
also  covenanted  with  them  as  follows  : — 

'*  1.  Messrs.  Montero  Brothers  will,  on  or  before  the  27th 
day  of  each  month,  commencing  from  the  27th  of  October, 
1872,  pay  in  cash  or  approved  buls  on  London,  to  the  special 
receiver  in  Lima,  appointed  by  the  contractors  on  behalf  of 
the  bondholders,  such  a  sum  as  will  be  equal  to  one-sixth 
part  of  the  amount  required  for  each  half-yearly  service  of 
the  loan  respectively,  including  the  commission  payable  to 
the  contractors,  so  that  there  shall  be  in  the  hands  of  the 
contractors  in  London  such  sum  or  sums  of  sterling  money 
as  shall  on  the  first  day  of  May  and  the  1st  day  of  Novem- 
ber in  each  jear,  while  any  part  of  the  loan  remains  unpaid 
or  outstanding,  be  suflScieut  to  meet  the  half-yearly  service 
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of  the  interest  and  redemption  of  the  loan,  together  with 
the  commissioQ  o(  1  per  cent,  on  the  said  service  payable  to 
the  contractors,  so  that  the  payment  of  the  interest  and  the 
289]  performance  *of  the  redemption  of  the  principal  of 
the  said  loan  by  payment  of  the  drawn  bonds  may  be  at  all 
times  duly  effected. 

"2.  The  sum  bo  to  be  remitted  to  the  contractors  as  afore- 
said shall  be  applied  in  payment  at  the  counting  house  of 
the  contractors  in  London  on  the  Ist  of  June,  1873,  of  the 
half-yearly  interest  on  the  said  mortgage  bonds  which  will  be- 
come payable  on  the  1st  of  June,  1873,  upon  presentation, 
and  against  delivery  of  the  corresponding  coupon  ;  and  the 
sums  so  to  be  remitted  as  aforesaid  shall  be  applied  in  pay- 
ment at  the  connting  house  of  the  contractors  in  liondon  on 
the  next  following  1st  of  December  and  1st  of  June  (as  the 
case  may  be)  of  the  principal  sums  secnred  by  such  of  the 
said  mortgage  bonds  as  shall  have  been  drawn  for  redemp- 
tion on  the  preceding  Ist  of  November  and  Ist  of  May 
(as  the  case  may  be),  upon  presentation,  and  against  de- 
livery ot  the  bonds  so  drawn,  and  of  the  half-yearly  interest 
on  such  of  the  said  mortgage  bonds  as  shall  be  outstanding, 
and  bearing  interest,  which  will  become  payable  on  such  1st 
of  December  or  Ist  of  June  (as  the  case  may  be),  upon  pre- 
sentation, and  against  delivery  of  the  corresponding  coupon. 
But  no  interest  shall  be  payable  on  any  drawn  bond  after 
the  day  fixed  for  its  redemption.  Provided  always,  that 
Messrs.  Montero  Brothers  may,  on  the  Ist  of  June  or  the 
Ist  of  December  in  any  year,  redeem  any  larger  amount  than 
10  per  cent,  of  the  said  mortgage  bonds,  and  for  that  pur- 
pose may  cause  any  larger  number  of  bonds  than  as  herein- 
before provided  to  be  drawn  for  redemption  on  or  before 
the  1st  of  May  or  the  1st  of  November  in  any  year. 

"3.  The  said  semi-annnal  drawings  shall  take  place  in 
London  in  the  presence  of  agents  of  Messrs.  Montero  Brothers 
and  of  the  contractors  respectively,  and  of  a  notary  public, 
and  the  numbers  of  bonds  drawn  for  redemption  shall  be 
advertised  in  one  dally  newspaper,  published  in  London, 
immediately  after  each  semi-annual  drawing  shall  hare 
taken  place.  And  such  advertisement  shall  also  state  that 
the  sums  applicable  for  the  redemption  of  the  drawn  bonds 
and  the  payment  of  the  half-yearly  interest  on  the  outstand- 
jnc  bonds  have  been  duly  remitted  by  Messrs.    Montero 

lie  contractors,  pursuant  to  the  covenant  in 

reinbefore  contained." 

■^ment  of  the  principal  moneys  and  interest  to 

ured  by  the  said  mortgage  bond  shall  be  and 
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remain  a  first  charge  on  all  the  said  premises  expressed  to  be 
hereby  granted,  assigned  and  transierred." 

Clause  9  provided  that  in  case  of  any  default  in  payment 
by  Montero  Brothers,  the  trustees  should  take  possession 
of  the  transferred  property  and  the  works,  and  continue  in 
such  possession  and  in  the  receipt  of  the  profits,  until  all 
such  sums  as  should  for  the  time  being  be  in  arrear  should 
have  been  paid  by  means  of  such  receipt  of  profits,  and  for 
such  further  time  as  should  seem  to  the  trustees  expedient 
for  securing  the  payment  by  Montero  Brothers  of  any  future 
sums  to  become  payable  by  them  under  the  covenants. 

Clause  10  gave  the  trustees  power  to  appoint  a  receiver. 

*'16.  The  said  trustees  or  trustee  for  the  time  being  of 
these  presents  shall,  out  of  any  moneys  which  shall  come 
to  their  or  his  hands,  or  to  the  hands  of  any  such  receivers 
or  receiver  as  aforesaid,  in  the  first  place  pay  all  the  costs, 
charges  and  expenses  of  maintaining  and  working  the  said 
railway  so  long  as  they  or  he  shall  remain  in  possession  or 
receipt  of  the  rates,  tolls,  dues  and  profits  thereof ;  and  in 
the  next  place  pay  and  retain  all  the  costs,  charges  and  ex- 
penses to  be  incurred  or  sustained  by  them  or  him  in  or 
about  the  receipt  of  the  said  profits,  or  the  exercise  or  exe- 
cution of  any  of  the  powers  or  trusts  of  these  presents, 
including  remuneration  hereafter  provided  for  the  said  trus- 
tees or  trustee,  and  the  remuneration  of  such  receivers  or 
receiver  as  aforesaid ;  and  shall  apply  the  residue  of  the 
said  moneys  in  or  towards  payment  of  the  principal  monevs 
and  interest  secured  by  the  said  mortgage  bonds  in  the 
following  order  (that  is  to  say),  first,  in  payment  of  all  ar- 
rears of  interest  actually  due  on  such  of  the  said  bonds 
as  shall  be  outstanding,  and  bearing  interest;  secondly,  in 
redemption  of  such  an  amount  of  the  said  mortgage  bonds 
as  ought  to  have  been  redeemed  on  anv  previous  1st  of  June 
or  1st  of  December,  but  may  not  have  been  redeemed  in  con- 
sequence of  any  default  of  Messrs.  Montero  Brothers  to  pro- 
vide the  necessary  funds  for  that  purpose  pursuant  to  their 
aforesaid  covenant  in  that  behalf;  and,  lastly,  in  the  pay- 
ment of  the  future  interest  on  the  said  bonds,  and  the  redemp- 
tion of  the  same  in  any  *f  uture  half  year,  in  manner  [291 
hereinbefore  provided ;  and  after  full  payment  and  satisfac- 
tion of  all  the  principal  moneys  and  interest  secured  by  the 
said  mortgage  bonds,  the  trustees  or  trustee  shall  hold  the 
surplus  (ii  any)  of  the  said  moneys  so  to  be  received  by  them 
or  him  as  aforesaid  in  trust  for  Messrs.  Montero  Brothers, 
their  heirs  and  assigns :  Provided  always,  that  the  said  trus- 
tees or  trustee  may,  either  themselves  or  himself,  apply  any 
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moneys  in  their  or  his  hands  in  payment  of  the  principal 
moneys  and  interest  secured  by  the  said  mortgage  bonds, 
or  may  pay  the  said  moneys  to  the  contractors,  to  be  ap- 
plied for  that  purpose  without  seeing  to  the  application  of 
the  moneys  so  paid  to  the  contractors,  or  being  in  anywise 
liable  for  the  non-application  or  misapplication  thereoi,  and 
may  allow  to  the  contractors  a  commission  of  1  per  cent,  on 
the  total  amount  of  the  moneys  so  applied  by  them." 

The  material  parts  of  the  form  of  bond  were  as  follows : — 

*'£7  per  cent,  loan  of  £1,000,000  sterling. 

"The  bearer  of  this  bond  is  entitled  to  £ ,  part  of 

the  said  loan,  the  principal  and  interest  whereof  is  secured 
by  a  mortgage  of  the  above-mentioned  concessions  and  the 
said  railways,  with  their  rolling  stock  and  appurtenances, 
effected  by  a  deed  dated  the  28th  of  June,  1872,  and  made 
between  Messrs.  Montero  Brothers  of  the  one  part,  and  C. 
Weguelin  and  A.  de  Gessler  of  the  other  part. 

"  The  principal  of  this  loan  is  payable  in  twenty  instal- 
ments of  £50,000  by  means  of  semi-annual  drawings,  with 
liberty  for  Montero  Brothers  to  increase  the  amount  of 
any  semi-annual  instalment;  and  the  interest  thereon  is 
payable  semi-annually  on  the  1st  of  June  and  the  1st  of  De- 
cember in  each  year,  according  to  the  annexed  coupons. 

'*  Messrs.  Montero  Brothers  hereby  bind  themselves,  their 
heirs,  representatives,  estates  and  effects  with  the  payment 
to  the  bearer  of  this  bond  of  the  principal  sum  of  £ — - —  on 
the  1st  of  June  or  the  1st  of  December  (as  the  case  may  be) 
next  following  the  day  on  which  this  bond  shall  be  drawn, 
for  redemption  upon  presentations  and  against  delivery  of 
this  bond;  and  also  of  interest  on  the  principal  sum  of 

£ at  the  rate  of  £7  per  cent,  per  annum  semi-annually 

292]  on  every  1st  of  June  and  1st  of  *December  up  to 
and  including  the  day  on  which  the  said  principal  sum 
shall  become  payable  upon  presentation,  and  against  de- 
livery of  the  corresponding  coupon." 

Each  bond  had  coupons  attached  to  it  for  the  payment  of 
interest  thereon  at  £7  per  cent,  per  annum,  to  become  due 
each  half  year  during  the  term  oi  ten  years. 

The  whole  of  the  bonds  were  taken  up  by  the  public. 

In  March,  1876,  default  was  made  in  the  remittances 
necessary  to  meet  the  payments  in  respect  of  the  loan,  and 
in  the  following  month  the  trustees  entered  into  possession. 

Bonds  to  the  amount  of  £50,000,  including  bonds  held  by 
the  plaintiff  to  the  amount  of  £3,300,  were  drawn  for  pay- 
ment in  May,  1875.  The  coupons  due  on  the  1st  of  June, 
1875,  on  all  the  unpaid  bonds  were  paid  in  due  course. 
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The  bonds  drawn  in  May  were  paid  on  or  after  the  24th  of 
September,  1875,  without  any  further  interest. 
.  Another  half-yearly  drawing  was  held  in  the  same  year, 
and  the  numbers  of  the  bonds  drawn  were  advertised  in 
November.  Of  the  £50,000  of  bonds  then  drawn,  the  plain- 
tiflf  was  holder  of  £3,600.  The  coupons  due  on  the  1st  of 
December,  1875,  on  all  bonds,  including  those  drawn  in 
November,  were  paid  on  the  6th  of  January,  1876 ;  but  the 
principal  of  the  drawn  bonds  remained  unpaid. 
Another  drawing  of  bonds  to  the  amount  of  £50,000  took 

})lace  in  May,  1876,  and  bonds  of  which  the  plaintiff  was 
lolder  were  drawn  to  the  extent  of  £4,100. 

Doubts  being  entertained  as  to  the  rights  of  the  holders 
of  drawn  bonds,  the  plaintiff  commenced  this  action  on  be- 
lialf  of  himself  and  all  other  the  holders  of  unpaid  drawn 
bonds,  against  the  trustees,  the  owners  of  the  railway,  and 
a  holder  of  undrawn  bonds  as  representative  of  the  persons 
similarly  circumstanced,  to  have  the  rights  determined. 

The  case  came  on  for  hearing  before  the  Master  of  the 
Rolls  on  the  10th  of  November,  1876. 

Chittj/,  Q.C.,  and  Everitt^  for  the  plaintiff. 

i^3^,  Q.C.,  and  /.  T.  Prior ^  for  the  trustees. 

*Cooksony  Q.C.,  and  W.  B,  Rawlins^  for  a  holder  [293 
of  undrawn  bonds. 

Davey^  Q.C.,  and  Stirling^  for  the  assignees  of  Montero. 
'    W.  J.  H,  ClarJCy  for  other  parties. 

The  Master  of  the  Rolls  made  an  order  stating  the 
opinion  of  the  court,  that  no  interest  was  pavable  under 
clause  15  on  any  bond  drawn  for  payment  after  the  day 
fixed  for  its  payment,  and  refused  an  injunction  to  restrain 
the  trustees  from  applying  the  money  in  hand  in  payment 
of  interest  on  undrawn  bonds  without  providing  for  the  pay- 
ment of  interest  and  arrears  of  interest  on  bonds  drawn  but 
not  paid. 

The  plaintiff  appealed  from  this  decision.  The  appeal  was 
heard  on  the  3d  and  5th  of  February,  1877. 

Chitty^  Q.C.,  and  Everitt^  for  the  plaintiff:  We  contend 
that  interest  runs  upon  a  bond  until  it  has  been  drawn  and 
notice  given  that  funds  are  ready  for  its  payment.  The 
bonds  are  called  "mortgage  bonds,"  and  the  payment  of 
them  is  secured  by  a  mortgage.  They  have  coupons  for  the 
ten  years,  and  "redemption"  is  the  word  used  throughout 
with  respect  to  them.  There  is  nothing  in  the  deed  to  con- 
tract us  out  of  our  right  to  interest  until  payment :   Price 
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V.  Great  Western  Railway  Company  (') ;  Morgan  v. 
Jones  (") ;  Cook  v.  Fowler  (*).  Whatever  be  the  nature  of  a 
mortgage,  whether  legal  or  equitable,  it  always  carries  in^ 
terest:  In  re  Kerfs  Policy^) ;  Carey  v.  Doyne{*).  The 
trustees  of  the  mortgage  are  bound  to  hold  the  property  till 
all  the  persons  interested  in  the  mortgage  money  have  been 
paid  their  principal  and  interest.  Clause  2  proceeds  on  the 
assumption  that  there  are  funds  in  hand  to  pay  the  drawn 
bonds,  and  does  not  applv  until  that  is  tlie  case.  We 
also  ask  the  court  to  decide  that  there  is  no  ground  for 
postponing  the  interest  on  the  drawn  bonds  to  the  cur- 
rent interest  on  the  undrawn  bonds.  Whatever  fund 
294]  *there  is  applicable  to  payment  of  interest  should  be 
applied  ratably  to  all  the  interest  due. 

Uookson^  Q.C.,  and  W.  D.  Hawlins,  for  the  holders  of 
undrawn  bonds:  Reading  the  bojid  by  itself,  interest  is 
made  payable  only  up  to  the  time  when  the  principal  be- 
comes payable.  Anything  that  could  be  recovered  beyond 
that  time  is  only  in  the  nature  of  damages,  not  of  interest 
secured  by  the  bond.  Clause  15  of  the  deed  provides  for 
payment  of  interest  on  all  bonds  "outstanding  and  bearing 
interest."  We  must  look  to  sect.  2  to  see  in  what  sense 
these  words  are  used.  That  section  provides  that  no  inter- 
est shall  be  paid  on  any  drawn  bond  after  the  day  fixed  for 
its  redemption.  A  bond  drawn  is  therefore  not  a  bond  out- 
standing and  bearing  interest.  If,  however,  the  holders  of 
drawn  bonds  are  entitled  to  something  in  the  place  of  in- 
terest, we  contend  that  it  must  be  postponed  to  the  interest 
on  undrawn  bonds,  for  by  clause  15  current  interest  has 
priority  over  the  principal  of  drawn  bonds. 

Fryy  Q.C.,  and  /.  T.  Prior,  for  the  trustees,  asked  the 
court  to  settle  the  question  as  to  the  priority  of  interest  on 
undrawn  bonds  over  interest  on  drawn  bonds  in  case  it 
should  be  held  that  the  latter  carried  interest. 

Stirling^  for  the  owners  of  the  railway :  We  are  a  Peru- 
vian company,  and  the  terms  on  which  we  can  recover  pos- 
session of  our  property  in  Peru  may  be  very  different  from 
those  which  the  English  courts  would  impose  on  an  English 
company.  As  soon  as  the  sums  provided  for  by  the  deed 
have  been  paid  to  the  trustees  we  shall  have  a  right  to  re- 
sume possession,  and  the  court  here  can  only  administer  the 
fund  which  we  are  bound  to  pay,  and  nothing  that  can 
prejudice  our  rights  in  Peru  ought  to  be  decided  here. 

(')  16  M.  A  W.,  244.  (*)  Law  Rep.,  8  Eq.,  331. 

(«)  8  Ex.,  620.  (*)  6  Ir.  Ch.  Rep.,  104. 

(»)  Law  Rep.,  7  H.  L.,  27. 
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But  taking  the  case  according  to  English  law,  interest  runs 
only  up  to  the  day  appointed  for  payment.  Anything  further 
is  only  in  the  nature  of  damages,  Cook  v.  Fowler  {^) ;  and 
the  proper  interest  only  is  chargeable  against  the  estate. 

*^veritt,  in  reply :  I  contend  that  interest  on  the  [295 
drawn  but  unpaid  bonds  is  payable  ^ar^^a^^i^  with  the  in- 
terest on  undrawn  bonds.  Negative  words  as  to  interest  are 
inserted  in  clause  2,  but  are  carefully  omitted  from  clause 
16.  The  fair  construction  is,  that  interest  ceases  to  be  pay- 
able on  a  bond  as  soon  as  it  has  been  drawn  and  notice  has 
been  given  that  funds  are  ready  for  its  payment. 

James,  L.J.:  I  am  of  opinion  in  this  case  that  the  order 
of  the  Master  of  the  Rolls  must  be  varied. 

The  question  is,  how  the  funds  applicable  for  the  pay- 
ment oi  the  principal  and  interest  secured  by  mortgage 
bonds  ought  to  be  applied.  An  issue  of  £1,000,000  7  per 
cent,  debentures  was  secured  by  way  of  mortgage,  and  it 
was  further  provided  that  the  mortgagees  were  either  to  be 
liable  or  to  be  entitled  to  be  paid  off  by  semi-annual  draw- 
ings of  not  less  than  £50,000  each,  extending  over  a  period 
of  ten  years.  The  mortgagors  were  bound  to  provide,  and 
were  entitled  to  provide  the  money  for  that  redemption  of 
principal.  The  bonds  are  in  the  usual  form  of  deoenture 
bonds  of  that  kind.  They  are  bonds  for  particular  sums 
with  coupons  annexed,  extending  over  ten  years.  The 
bonds  ap]pear  on  the  face  of  them  to  be  bonds  for  certain 
sums  bearing  interest  up  to  the  end  of  the  ten  years.  By 
the  deed,  in  order  to  secure  the  repayment  of  the  principal 
and  interest,  the  concessionaires  assign  the  undertaking  to 
trustees.  The  concessionaires  agree  that  money  shall  be 
alwavs  forthcoming  in  the  hands  of  the  London  contractors 
for  the  purpose  of  paying  the  interest  a^d  the  semi-annual 
drawings  of  the  principal.  The  first  part  of  the  arrange- 
ment is  an  undertaking  by  which  they  bind  themselves  ab- 
solutely to  find  the  interest  and  so  much  of  the  principal  as 
is  represented  by  the  bonds  drawn.  Then  let  us  look  at 
clause  3,  which  in  point  of  chronological  order  ought  to  be 
read  before  clause  2.  It  prescribes  the  mode  in  which  the 
semi-annual  drawings  shall  take  place,  and  directs  an  ad- 
vertisement of  the  result  to  be  published,  after  which  fol- 
low words  which  appear  to  me  very  important :  "And  such 
advertisement  shall  also  state  that  the  sums  *appli-  [296 
cable  for  the  redemption  of  the  drawn  bonds,  and  the  pay- 
ment of  the  half-yearly  interest  on  the  outstanding  bonds, 
have  been  duly  remitted  by  Messrs.  Montero  Brothers  to  the 

Q)  Law  Rep.,  1  H.  L.,  27. 

22  Eng.  Eep.  13 
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contractors  pursuant  to  the  covenant  in  that  behalf  herein- 
before contained.''  That  being  so,  then  the. sum  so  remitted 
to  the  contractors  is  to  be  applied  first  of  all  in  payment  of 
all  interest  upon  the  mortgage  bonds  which  would  become 
payable  on  the  1st  of  June  or  the  Ist  of  December,  as  the 
case  may  be,  and  then  in  payment  "of  the  principal  sums 
secured  by  such  of  the  mortgage  bonds  as  shall  have  been 
drawn  for  redemption  on  the  preceding  1st  day  of  Novem- 
ber or  the  1st  day  of  May  (as  the  case  may  be),  and  of  the 
interest  upon  such  of  the  said  mortgage  bonds  as  shall  be 
outstanding  and  bearing  interest  which  will  become  payable 
on  such  1st  of  December  or  1st  of  June  (as  the  case  may 
be).  But  no  interest  shall  be  payable  on  any  drawn  bond 
after  the  day  fixed  for  its  redemption."  We  therefore  start 
with  this :  The  contractors  are  to  say  they  have  got  the 
money  in  their  hands.  The  holder  of  a  bond  which  has 
been  arawn  is  to  bring  it  there  on  the  day  and  tender  it,  and 
to  receive  his  principal  in  exchange.  His  interest,  of  course, 
will  be  paid  in  exchange  for  the  coupon.  The  outstanding 
bonds  in  that  case  would  be  the  outstandiDg  bonds  other 
than  the  bonds  which  have  been  drawn  and  have  been  paid, 
or  ought  to  have  been  presented  for  payment.  Then  there 
is  a  special  clause  applicable  to  that  state  of  things:  "But 
no  interest  shall  be  payable  on  any  drawn  bond  after  the 
day  fixed  for  its  redemption,"  evidently  implying  that  but 
for  that  clause  the  interest  would  have  gone  on.  That 
would  be  perfectly  right  on  the  assumption  that  the  funds 
are  there  for  payment  of  the  bond,  the  holder  ought  to  tender 
the  bond  for  payment,  and  he  could  not  be  allowed  to  go  on 
getting  interest  against  his  debtor  after  the  time  had  arrived 
when  he  was  bound  to  accept  repayment,  and  the  debtor 
had  provided  the  requisite  funds.  On  the  assumption  that 
the  directions  of  clause  3  have  been  complied  with,  the  nega- 
tive clause  is  quite  according  to  the  honesty  and  common 
sense  of  the  transaction. 

Then  what  is  to  be  done  in  the  case  which  has  happened — 
that  the  debtors  do  not  find  the  money  ?  In  that  case  not 
the  contractors  but  the  mortgagees,  who  have  the  land 
297]  vested  in  them  as  *trustees  for  the  debenture  holders, 
are  to  take  possession  of  the  property,  receive  the  rents  and 
profits,  and  pay  all  the  working  expenses,  charges,  &c.,  and 
then  what  are  they  to  do  ?  They  are  first  of  all  to  pay  all 
arrears  of  interest  actually  due  on  such  of  the  bonds  "as 
shall  be  outstanding  and  bearing  interest."  Now  the  words 
"bonds  outstanding  and  bearing  interest,"  to  my  mind,  are 
plain  words.    The  bondholder  says,  "  Pay  me  the  interest 


Vol  v.]  CHANCERY  DIVISION.  99 

C.A.  I  Gordillo  v.  Weguelin.  1877 

on  my  bond;"  the  trustee  answers,  "I  have  only  to  pay 
interest  on  outstanding  bonds."  The  bondholder  replies, 
'*  It  is  outstanding ;  it  is  in  my  hands,  and  I  have  got  the 
coupons  on  it.  This  is  a  bond  not  i)aid,  the  coupon  is 
not  discharged,  released,^ or  satisfied  in  any  way.  It  is 
a  bond  outstanding,  not  only  de  facto  but  also  de  iure^ 
because  you  have  not  taken  the  proper  steps  to  take  it 
out  of  my  hands."  It  is  a  bond  outstanding  in  the  hands 
of  the  lawful  holder,  which  he  is  entitled  to  use  according 
to  its  terms ;  that  is,  a  bond  with  coupons  to  be  paid  on 
particular  days. 

It  appears  to  me,  therefore,  that  a  bond  drawn  and  not 
paid  through  the  default  of  the  contractors  or  the  iusuflSl- 
ciency  of  tne  funds  to  discharge  it,  and  outstanding  by  rea- 
son of  that,  is  exactly  in  the  same  position  as  an  undrawn 
bond  for  the  purpose  of  paying  interest.  The  trustees,  I 
understand,  desire  us  to  determine  that  point,  from  which 
it  will  follow,  according  to  my  view  of  tne  case,  that  the 
interest  is  payable  ratably  on  undrawn  bonds  atid  bonds 
drawn  but  remaining  unpaid  through  default  of  the  con- 
tractors or  insufficiency  of  funds. 

But  probably  it  would  have  been  sufficient  to  rest  the 
case  on  the  2d  clause.  I  am  quite  satisfied  that  it  would  be 
impossible  according  to  any  principle  upon  which  this 
court  acts  in  cases  of  redemption,  to  say  that  bonds  could 
be  taken  out  of  the  hands  of  the  holder  until  he  had  been 
paid  principal  and  interest,  and  that  which  is  called  dam- 
ages or  interest  by  way  of  damages  (it  does  not  signify 
wnich)  up  to  the  day  oi  payment.  It  appears  to  me  that 
this  must  be  the  meaning  of  the  deed,  for  if  payment  of  prin- 
cipal and  interest  merely  means  payment  of  the  principal 
with  interest  up  to  the  time  of  drawing,  and  not  afterwards, 
although  there  be  no  principal  forthcoming  at  the  time  of 
drawing,  the  mortgagors  would  gain  a  benefit  from  their 
own  default,  because  the  deed  provides  that  "after  full  pay- 
ment and  satisfaction  of  all  the  *principal  moneys  [2^8 
and  interest  secured  by  the  said  mortgage  bonds,"  the  trus- 
tees are  to  hold  the  surplus  in  trust  for  the  mortgagors, 
their  heirs  and  assigns.  Moreover,  if  that  view  were  adopted 
and  carried  to  its  consequences,  the  debtors  might  become 
entitled  to  redeem  the  property  on  payment  of  the  princi- 
pal with  half  a  year's  interest.  By  clause  2  they  may  ''on 
the  first  day  of  June  or  the  Ist  day  of  December  in  any 
year  redeem  any  larger  amount  than  10  per  cent,  of  the 
said  mortgage  bonds,  and  for  that  purpose  may  cause  any 
larger  number  of  bonds  than  as  hereinbefore  provided  to  be 
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drawn  for  redemption  on  or  before  the  1st  of  May  or  the 
1st  of  November  in  any  year."  According  to  that  they 
might  canse  any  number,  the  whole  if  necessary,  to  be  drawn 
upon  the  Ist  of  May  or  the  1st  of  November,  when  there 
would  be  no  fund  applicable  for  their  payment,  and  say 
that  there  was  no  interest  payable  from  that  time.  I  cannot 
draw  any  limit.  If  a  tenth  part  or  a  twentieth  part  does 
not  bear  interest,  any  additional  number  which  they  may 
choose  to  have  drawn  must  cease  to  bear  interest  in  exactly 
the  same  way. 

I  am  of  opinion  that  upon  the  whole  deed  what  was  in- 
tended was  that  the  interest  should  run  until  the  bond  was 
paid,  or  until  it  was  payable  according  to  the  terms  of  the 
deed,  that  is,  de  facto  payable  out  of  funds  provided  for 
that  purpose.  When  the  bonds  were  in  truth  payable,  not 
payable  in  the  sense  of  the  monev  being  recoverable  in  an 
action  at  law,  or  anything  of  that  kind,  but  payable  by  rea- 
son of  the  fund  being  provided  for  the  purpose  of  paying 
them,  either  in  the  hands  of  the  contractors  or  received  by 
the  trustees,  then  the  interest  would  cease,  and  until  it  was 
so  payable  in  truth  and  in  fact,  as  well  as  in  legal  right  of 
action,  the  interest  runs. 

Brett,  J. A.:  I  agree  that  the  order,  so  far  as  relates  to 
the  point  which  the  Master  of  the  Rolls  decided,  must  be 
altered,  but  as  to  the  point  which  the  Master  of  the  Rolls 
did  not  decide,  but  upon  which  we  are  asked  to  give  an 
opinion,  I  unfortunately  differ  from  the  Lord  Justice. 

The  questions  here  arise  not  in  an  action  or  suit  simply 
between  the  mortgagor  and  the  mortgagee,  the  question  I 
299]  am  now  pealing  *with  being  how  and  in  what  order 
the  trustees  mentioned  in  this  deed  are  to  apply  the  funds 
in  their  hands.  That  depends  upon  the  construction  of 
sect.  15.  But  in  order  to  construe  sect.  15,  it  seems  to  me 
to  be  necessary  to  see  in  what  sense  the  expressions  used  in 
that  section  are  used  in  other  parts  of  the  deed. 

Now  there  are  two  words  in  this  deed  which  seem  to  me 
to  require  careful  attention — the  word  "outstanding"  and 
the  word  ''redeemed,"  or  its  equivalent  "redemption."  I 
cannot  think  that  either  of  them  is  to  be  construed  accord- 
ing to  its  ordinary  conversational  meaning.  They  are  both 
to  be  construed  according  to  the  way  in  which  they  are 
used  in  this  deed. 

With  regard  to  the  word  "outstanding,"  it  seems  to  me 
that  the  best  way  to  arrive  at  its  meaning  in  sect.  15  is  to 
look  at  its  meaning  in  sect.  2.  With  regard  to  the  word 
"redemption,"  or  the  word  "redeemed,"  it  is  necessary 
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not  only  to  look  at  the  mode  in  whffib''ifcfe^§e  words  are  used 
in  sect.  2,  but  also  to  the  mode  in  whichr'they  are  first  used, 
w  one  of  them  is  first  used,  in  sect.  1. 

First,  then  as  to  the  meaning  of  the  word  ^'o.utfitanding," 
we  find  tl^t  clause  2  deals  with  the  mode  in  Vj^b  money 
that  has  been  remitted  to  the  contractors  is  ^(^'h^  ap- 
plied. It  is  first  to  be  applied  in  payment  of  iHe  first 
coupons  becoming  due  under  the  deed,  that  is,  the  cottgbbs ' 
falling  due  on  the  next  following  1st  of  December,  or'tlfe 
1st  of  June,  as  the  case  may  be,  and  then  "of  the  principal 
8&ms  secured  by  such  of  the  said  mortgage  bonds  as  shall 
have  been  drawn  for  redemption  on  the  preceding  1st  of 
May,  and  the  1st  of  November,  as  the  case  may  be."  Before 
the  first  coupons  become  due  there  is  to  be  a  drawing. 

Now,  it  seems  to  me"  that  under  clause  2  the  bonds  are 
divided  into  two  classes,  which  are  described  by  two  differ- 
ent phrases.  The  first  class  consists  of  ''such  of  the  said 
mortgage  bonds  as  shall  have  been  drawn  for  redemption  on 
the  preceding  Ist  of  November  or  1st  of  May,  as  the  case 
majr  be."  There  is  a  subsequent  clause  in  that  section 
which  applies  to  these  bonds,  namely:  "but  no  interest 
shall  be  payable  on  any  drawn  bond  after  the  day  fixed  for 
its  redemption."  That  calls  upon  us  to  consider  what  is 
the  meaning  of  the  word  "redemption."  The  second  class, 
which  as  it  seems  to  me  includes  all  the  rest  of  the  bonds, 
is  "  such  of  the  mortgage  bonds  as  shall  be  outstanding  and 
bearing  interest  which  *will  become  payable"  (that  [300 
is,  which  interest  will  become  payable)  "on  sucn  1st  of  De- 
cember or  1st  of  June,  as  the  case  may  be."  Therefore,  all 
the  bonds  included  in  the  deed  are  divided  into  two  sets, 
one  of  which  sets  is  described  as  the  .mortgage  bonds  which 
have  been  drawn  for  redemption  and  the  other  as  the  bonds 
"which  shall  be  outstanding  and  bearing  interest."  It 
seems  to  me  that  one  of  those  descriptions  excludes  the 
other,  that  there  are  the  bonds  which  have  been  drawn,  as  to 
which  it  is  said  that  no  interest  shall  be  payable  on  any  such 
bond  after  the  day  fixed  for  its  redemption,  whatever  day 
that  may  be,  which  I  will  consider  presently,  and  the  others 
are  the  bonds  which  have  not  been  drawn,  and  which  are 
described  under  this  phraseology — outstanding  and  bearing 
interest,  that  is  they  have  not  been  drawn,  and  therefore  are 
not  within  the  negative  clause.  What  then  is  the  meaning 
of  the  expression  "the  day  fixed  for  its  redemption."  1 
conclude,  on  the  best  consideration  I  can  give,  that  the  day 
fixed  for  its  redemption  means  the  day  on  which  it  is  ap- 
pointed to  be  paid,  because  if  we  look  back  to  the  recitals, 


* 


.•..    • 


102  CHAHC£)SY*i>IVISION.  [Vol.  V. 


-•■      ^y 


1877  Pftrdilro  v.  Weguelin.  .         C.A. 

..■■■■■>i#i,  ,.         II 

we  find  a  statemetjb'.tfiat  it  is  intended  that  the  principal 
due  on  the  mqrtgSigp  bonds  "shall  be  payable  in  ten  years 
from  the  1st  o^  jN'ovember,  1872,  by  means  of  semi-annual 
payments,-H*inafe*  semi-annual  redemptions.  But  the  very 
next  reeH^Cis':  ''And  whereas  it  is  further  intended  that 
the  bond^Ho  be  redeemed  in  each  half-year  shall  be  deter- 
m\fl^d 'by  drawings."  There  the  word  "redeemed"  is  the 
.^gseNption  of  that  which  has  been  described  in  the  previous 
clUuse  as  "payable."  Therefore  "redeemed"  there  means 
"paid."  Tnen,  as  it  seems  to  me,  in  section  2,  "the  day 
fixed  for  its  redemption"  means  the  day  upon  which  it  is 
made  payable,  i.  e.,  the  day  month  after  it  has  been  drawn, 
we  have  then,  in  clause  2,  the  bond  divided  into  two  classes 
— bonds  drawn  which  are  to  be  paid  the  day  month  after 
they  are  drawn  with  interest  up  to  that  day,  but  with  no 
interest  after  that  day,  and  bonds  not  yet  drawn  and  which 
are  described  as  "outstanding  and  bearing  interest,"  and  if 
that  clause  were  not  controlled  by  any  other,  I  should  agree 
with  the  Master  of  the  Rolls,  that  it  prevented  any  pay- 
ment of  interest  after  the  day  upon  which  the  bond  was 
payable. 

feut  then  we  come  to  sect.  15,  which  deals  with  the  case 
of  the  default  of  the  contractors  to  pay  either  the  drawn 
301]  bonds  or  the  *interest  on  the  undrawn  bonds.  In 
that  case,  money  in  the  hands  of  the  trustees,  but  which  has 
not  been  in  the  hands  of  the  contractors,  is  (after  payment 
of  costs)  to  be  applied  "in  or  towards  payment  of  the  prin- 
cipal moneys  and  interest  secured  by  the  said  mortgaged 
bonds."  That  includes  all  the  mortgage  bonds.  Then  it  is 
provided  that  it  is  to  be  applied  in  the  following  order : 
"First,  in  payment  of  all  arrears  of  interest  actually  due 
on  such  of  the  said  bonds  as  shall  be  outstanding  and  bear- 
ing interest."  Those  are  the  exact  words  which  have  de- 
scribed the  second  class  in  sect.  2.  If  that  expression  in 
sect.  2  meant  undrawn  bonds,  it  seems  to  me  that  it  would 
be  wrong  to  construe  it  to  mean  any  different  thing  in 
sect.  15.  If  so,  then  the  arrear  of  interest  on  the  undrawn 
bonds  must  be  paid  first.  "Secondly,  in  redemption  of 
such  an  amount  of  the  said  mortgage  bonds  as  ought  to 
have  been  redeemed  on  any  previous  1st  of  June  or  1st  of 
December,  but  may  not  have  been  redeemed  in  consequence 
of  any  default"  in  providing  the  necessar}^  funds  for  that 

Surpose,  Now,  I  nave  said  that  in  sect  2  the  word  "re- 
eemed"  meant  paid  on  the  day  month  after  the  bond  was 
drawn.  If  so,  this  is  a  description  of  the  first  class  of  bonds 
in  sect.  2,  viz.,  the  bonds  which  have  been  drawn.     The 
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trustees  then  are  in  the  second  place  to  apply  the  money  in 
their  hands  in  redemption  of  such  bonds  as  were  drawn  on 
the  Ist  of  May  or  the  1st  of  November  before  that  1st  of  June 
or  1st  of  December.  Those  words,  therefore,  apply  to  the 
drawn  bopds,  the  same  division  being  made  in  sect.  15  as  in 
sect.  2.  If  it  were  not  for  the  use  of  the  words  "in  redemp- 
tion of,"  I  should  have  thought  that  these  drawn  bonds 
would  have  borne  no  interest  at  all ;  and  as  for  interest  in 
its  proper  sense,  I  consider  that  they  do  not,  for  the  words, 
"No  interest  shall  be  payable  upon  any  drawn  bond  after 
the  day  fixed  for  its  redemption  "  must  apply  to  them.  But 
it  is  directed  that  the  money  shall  be  applied  "in  redemp- 
tion of"  and  not  "in  payment  of"  these  bonds,  and  I  think 
that  the  words  "in  redemption  of"  do  not  merely  mean 
payment,  but  mean  redemption  in  its  equitable  sense,  and 
that  the  debtors  taking  up  these  bonds  must  redeem  them 
on  the  ordinary  terms,  that  is  to  say,  they  must  pay  the 
principal  not  with  interest  as  interest,  but  with  the  damages 
which  a  jury  would  give  instead  of  interest.  In  a  court  of 
equity  it  is  *not  called  damages,  but  it  is  called  [302 
interest,  or  more  properly  speaking,  perhaps,  redemption 
money.  So  that  tnere  ought  to  be  paid  on  these  drawn 
bonds  not  only  the  principal,  but  also  interest,  not  in  its 
strict  sense,  but  in  its  equitable  sense,  as  compensation  for 
the  delay  in  paying  beyond  the  day  fixed  for  the  paj^ment. 

It  seems  to  me  to  follow  that  the  order  of  payment  is  first 
to  pay  the  interest  which  is  due  on  undrawn  bonds ;  next 
to  redeem  the  drawn  bonds  by  paying  the  principal  and 
that  sum  which  is  equivalent  to  the  interest.  I  therefore, 
as  it  must  be  seen,  agree  that  thejudgment  of  the  Master  of 
the  Bolls  cannot  stand,  but  I  diflfer  fiom  the  Lord  Justice 
so  far  that  I  consider  that  by  sect.  15  priority  is  given  to 
the  interest  due  on  undrawn  bonds  over  the  payments  to  be 
made  in  redemption  of  the  drawn  bonds. 

Amphlett,  J. a.:  I  agree  with  my  learned  Brothers  that 
the  order  of  the  Master  of  the  Rolls  cannot  be  sustained, 
and  as  on  the  surbqrdinate  point  I  have  to  decide  be- 
tween the  high  authority  of  my  two  learned  Brothers,  I 
must  say  that  I  entirely  agree  with  the  judgment  of  the 
Lord  Justice. 

In  order  to  construe  this  deed  properly — for  it  is  upon 
the  construction  of  the  deed  that  the  question  depends — it 
will  be  desirable,  in  the  first  place,  to  put  a  construction 
on  the  bond.  Now  each  bond  states  that  the  sum  for  which 
it  is  given  is  part  of  a  loan  which  has  been  secured  upon 
the  railway  undertaking  by  means  of  the  deed  which  we 
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have  to  construe.  Then  it  provides  that  the  principal  sum 
on  the  bond  is  to  be  paid  by  semi-annual  drawings,  and 
Montero  Brothers  bind  themselves  to  pay  the  principal  of 
the  bond  as  it  shall  be  drawn  for  redemption,  and  also  to 
pay  the  interest  on  the  principal  sum  at  the  rate  of  £7  per 
cent,  per  annum  semi-annually  on  the  1st  of  June  and 
the  1st  of  December  up  to  and  including  the  day  upon 
which  the  said  principal  sum  shall  become  payable.  Now 
I  quite  agree  with  what  the  Lord  Justice  has  said,  that 
having  regard  to  the  context  of  that  bond,  and  having 
regard  to  the  fact  that  it  refers  to  the  deed,  the  word  "pay- 
able" must  be  construed  with  reference  to  the  deed  not  as 
meaning  payable  in  the  sense  that  an  action  might  be  brought 
for  the  money,  but  payable  in  the  manner  directed  by  the 
303]  *deed.  Now  the  deed  presumes  that  everything  will 
be  done  regularly,  and  that  money  will  be  provided  at  the 
office  of  the  contractors  in  Londofi  for  the  payment  of  those 
bonds.  It  appears  to  me,  therefore,  that  since,  through  the 
default  of  Montero  Brothers,  no  money  has  been  found  for 
the  contractors,  the  principal  has  never  become  payable 
according  to  the  terms  of  the  deed,  and  that  they  are  bound 
to  go  on  paying  the  interest. 

But  I  will  go  still  further.  However  the  bond  had  been 
expressed,  if  the  bond  had  said  that  the  interest  was  to 
cease  on  a  particular  day,  I  should  say  that  this  being  a 
mortgage  bond,  interest  would  be  payable  upon  it — in  the 
shape  of  damages  it  may  be  technically,  but  as  much  inter- 
est as  if  it  were  recovered  in  any  other  shape.  This  seems 
to  me  to  be  clearly  established  by  Price  v.  Great  Western 
Railway  Company  (*)  and  Morgan  v.  Jones  ('),  where  the 
judges  laid  down  the  principle.  They  say  that  in  the  case 
of  a  mercantile  security  it  is  to  be  supposed  that  the  parties 
intended  interest  to  run  on  at  the  old  rate  if  the  money  was 
not  paid  at  the  day.  So  they  say  with  regard  to  a  mortgage. 
Having  regard  to  what  is  the  principle  in  equity  with  regard 
to  the  redemption  of  mortgages,  although  the  day  for  pay- 
ment has  passed  and  there  is  no  provision  with  the  creditor 
for  payment  of  interest  after  that  day,  the  court  will  assume 
that  interest  is  payable  after  the  day  at  the  same  rate  as 
before.  As  I  said  before,  what  has  to  be  paid  may  techni- 
cally be  called  damages,  but  they  are  damages  of  a  peculiar 
kind,  for  it  would  not  be  left  to  a  jury  to  regulate  their 
amount ;  the  jury  would  be  directed  as  a  matter  of  law  to 
find  damages  or  the  same  amount  as  the  interest  which 

0)  16  M.  &  W.,  244.  O  8  Ex.,  620. 
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would  have  been  payable  if  the  covenant  had  extended  over 
the  period. 

We  have  next  to  consider  what  is  the  proper  construction 
of  the  15th  clause  of  the  deed.  The  first  part  of  the  deed 
assumes  that  everything  will  be  done  which  the  Monteros 
had  stipulated  should  be  done;  the  second  part  provides 
what  is  to  be  done  in  the  event  which  has  happened  of  the 
Monteros  not  complying  with  their  engagement  to  have  the 
proper  amount  of  money  in  the  contractors'  hands.  I  quite 
agree  that  we  cannot  construe  the  15th  clause  without  having 
^some  regard  to  the  2d  clause ;  and  the  2d  clause,  when 
Wamined,  appears  to  me  entireljr  to  iustify  the  *con-  [304: 
elusions  at  which  the  Lord  Justice  has  arrived.  It  will  be 
recollected  that  Montero  Brothers  were  to  provide  in  cash 
for  the  first  payment  of  interest,  which  was  in  June,  1873. 
None  of  the  drawn  bonds  were  to  be  paid  until  the  month 
of  December  in  that  year.  It  was  necessary,  therefore,  to 
provide,  as  was  done  in  the  2d  clause,  for  the  interest  that 
would  become  payable  on  the  1st  of  June,  1873,  at  a  time 
when  no  drawing  would  have  taken  place.  The  first  part 
of  the  2d  section,  therefore,  provides  that  the  sum  to  be 
remitted  shall  be  applied  in  payment,  on  the  Ist  of  June, 
1873,  of  the  half-yearly  interest  to  become  payable  on  the 
1st  of  June,  1873.  That,  of  course,  includes  interest  upon 
all  the  bonds,  for  at  that  time  there  would  be  no  drawn 
bonds.  Then,  when  we  come  to  the  next  half  year,  it  was 
necessary  to  make  provision  for  payment  of  the  bonds  to  be 
drawn  on  the  Ist  of  November  andiae  on  the  Ist  of  Decern- 
ber.  Now  the  provision,  which  is  curious,  is  that  the  money 
shall  be  applied  inpayment  *'of  the  principal  sums"  (not 
of  the  principal  sums  and  interest)  "secured  by  such  of  the 
said  mortgage  bonds  as  shall  have  been  drawn  for  redemp- 
tion on  the  preceding  1st  of  November,  upon  presentation 
and  against  delivery  of  the  bonds  so  drawn.^'  No  provision 
is  there  made  for  the  payment  of  interest  upon  the  drawn 
bonds,  but  only  for  payment  of  the  principal.  Then  it  goes  on 
thus:  "And  of  the  half-yearly  interest  on  such  of  the  said 
mortgage  bonds  as  shall  be  outstanding  and*  bearing  interest 
which  will  become  payable  on  such  1st  of  December." 
Therefore  I  read  those  words,  "on  such  of  the  said  mort- 
gage bonds  as  shall  be  outstanding  and  bearing  interest"  as 
necessarily  including  both  drawn  and  undrawn  bonds  upon 
that  occasion,  because  otherwise  interest  on  a  bond  drawn 
in  November  would  not  be  payable  after  the  preceding  1st 
of  June.  Now,  bonds  drawn  in  November  were  clearly 
entitled  to  interest  up  to  the  1st  of  December ;  but  the  way 
22  Eng.  Rep.  14 
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in  which  it  is  worded  is,  that  the  principal  is  to  be  paid, 
and  the  holders  of  drawn  bonds  are  thrown  together  with 
the  other  bondholders  for  the  payment  of  interest.  I  cannot 
agree,  therefore,  that  in  that  clause  the  bondholders  are 
divided  into  two  clases,  drawn  and  undrawn.  It  appears 
to  me  that  the  first  direction  for  payment  of  interest  applies 
to  all  the  bonds,  the  second  direction  for  payment  of  interest 
305]  applies  to  the  *bonds  then  outstanding  and  bearing 
interest.  It  appears  to  me  that  the  terms  '' outstanding 
and  bearing  interest"  apply  to  the  whole  of  the  unpaid 
bonds,  whether  drawn  or  undrawn.  Then  come  the  nega- 
tive words,  which  are  very  sensible  and  very  proper,  because,* 
as  the  Lord  Justice  pointed  out,  there  may  nave  been  bonds 
drawn  upon  some  former  occasion,  payment  of  which  the 
.  parties  had  not  thought  proper  to  demand.  The  interest 
was  at  a  high  rate,  and  it  was  very  natural,  therefore,  that 
as  to  those  particular  bonds,  no  interest  should  be  payable 
after  the  day  fixed  for  redemption,  as  they  would-  be  out- 
standing through  the  default  of  the  holder. 

Putting  that  construction  upon  "outstanding  and  bear- 
ing interest,"  we  will  now  look  at  the  16th  clause.  I  agree 
with  what  has  been  said,  that  "the  bonds  outstanding  and 
bearing  interest"  must  mean  exactly  the  same  class  of 
bonds  both  in  the  2d  and  the  16th  clauses.  Now,  under  the 
15th  clause,  what  are  the  trustees  to  do  ?  After  payment  of 
costs,  they  are  to  apply  "the  residue  of  the  said  moneys  in 
or  towards  payment  of  the  principal  moneys  and  interest 
secured  by  the  said  mortgage  bonds."  Of  course  "the 
said  mortgage  bonds "  there  include  the  whole.  It  would 
include,  as  it  appears  to  me,  not  only  bonds  that  had  been 
drawn  and  not  paid  by  default  of  the  Monteros,  but  it 
would  refer  to  all  the  bonds  that  had  ever  been  drawn,  but 
with  this  stipulation,  that  by  the  express  contract  between 
the  parties,  if  there  were  any  bonds  outstanding,  not 
through  the  neglect  of  the  Monteros  in  providing  the  money, 
but  outstanding  through  the  neglect  of  the  bondholders  to 
demand  payment,  the  holders  of  those  bonds  would  by  the 
express  negative  words  of  that  2d  section  be  excluded  from 
having  any  interest  which  had  become  in  arrear  by  their 
own  fault.  Then,  having  determined  that  the  money  should 
be  applied  in  payment  of  the  principal  moneys  and  interest 
secured  by  the  mortgage  bonds,  it  is  to  be  applied  "in  the 
following  order."  Now,  what  is  the  order?  "first  in  pay- 
ment of  all  arrears  of  interest  actually  due  on  such  bonds 
as  shall  be  outstanding  and  bearing  interest."  If  I  am 
right,  these  drawn  bonds  that  were  not  paid  in  consequence 
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of  the  neglect  of  the  Monteros  are  outstanding,  and  they 
are  bearing  interest.  Why  1  Because  the  negative  words 
in  the  2d  dause  are  not  repeated,  and  the  negative  words  of 
the  *2d  clause  must  be  taken,  as  it  appears  to  me,  [306 
with  reference  to  a  state  of  circumstances  in  which  the 
Monteros  had  complied  with  the  stipulation  in  the  deed. 
Therefore  it  appears  to  me  that  the  parties  who  held  bonds 
that  had  been  previously  drawn  but  not  paid  through  the 
default  of  the  Monteros  in  finding  the  funds,  are  entitled  to 
be  paid  their  arrears  pro  rata  with  the  said  arrears.  Then 
what  is  to  be  done  secondly  ?  "  Secondly,  in  redemption  of 
such  an  amount  of  the  said  mortgage  bonds."  I  perfectly 
agree  with  what  Mr.  Everitt  put  in  a  very  clear  manner, 
that  "in  paying  the  bonds"  or  "in  redemption  of  those 
bonds"  must  mean  this,  they  must  be  redeemed  in  the  or- 
dinary way  in  which  the  word  "redemption"  is  used  by 
courts  of  equity,  that  is,  in  payment  oi  the  principal,  in- 
terest, and  costs,  if  any ;  and  tnerefore,  if  they  choose  or 
wish  to  redeem  the  bonds  at  any  intermediate  day,  and  not 
one  of  the  usual  days  for  the  payment  of  interest,  un- 
doubtedly they  would  have  in  that  case  to  pay  interest  pro 
rata  up  to  the  day.  It  appears  to  me,  therefore,  that  that 
ought  to  be  our  decision,  and  I  am  ^glad  to  find  that  upon 
the  true  construction  of  the  deed  we  are  able  to  arrive  at 
what  is  manifestly  just. and  equitable  between  the  parties. 

Solicitors :  ClarJceSj  Rawlins  &  Clarice ;  Norton^  Hose  & 
Co.;  O.  M.  Clements.  ^ 
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In  re  British  Provident  Life  and  Guarantee 

Association. 

de  ruvigne's  case. 

Company — Winding-up — Director^a  QtmlificcUion — Paid-up  Shares — Regiairaiian  of 
Contract — Mwfecaance  by  Director — Estimate  of  Damages — Companies  Act^  1862 
(25  4b  26  Vi€L  c,  89),  ».  165— Comjoantes  Act,  1867  (30  cfe  81  Vict.  c.  131),  s.  25. 

The  articles  of  association  of  a  company  did  not  require  that  a  director  should  be 
qualified  by  holding  any  shares,  but  the  directors  passed  a  resolution  (which  was  not 
in  any  way  confirmed  by  the  shareholders)  that  the  qualification  should  in  future  be 
250  shares  of  £1  each : 

Held,  that  this  resolution  could  not  alter  the  constitution  of  the  company,  and 
t&at  a  person  who  was  afterwards  elected  a  director,  and  who  acted  in  *that  [307 
capacity,  did  not  thereby  enter  into  any  implied  contract  to  take  or  hold  shares. 

The  directors  of  a  company,  in  its  name,  entered  into  an  agreement  with  H.  that 
the  capital  of  the  company  should  be  increased,  and  that  he  should  endeavor  to 
obtain  subscribers  for  the  new  shares  to  be  issued.    He  was  to  receive,  by  way  of 
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remuneration,  a  large  commission  on  the  nominal  yalue  of  the  new  shares  taken  up, 
and  also  a  number  of  shares  issued  as  fully  paid  up  to  him  or  his  nominees,  of 
vhich  1,000  were  to  be  issued  as  soon  as  the  directors  had  accepted  four  persons  to 
be  nominated  by  him  as  directors  or  trustees  of  the  company.  This  agreement  was 
registered.  The  company  afterwards  passed  a  special  resolution  to  increase  the  cap- 
ital to  the  extent  mentioned  in  the  agreement  K.,  on  the  nomination  of  H.,  agreed 
to  become  a  director,  on  the  understanding  that  he  was  to  be  qualified  by  holding 
200  fully  paid-up  shares,  which  were  to  be  found  for  him  by  H.  R.  was  afterwards 
elected  a  director,  and  acted  as  such.  After  his  election  a  second  agreement  was 
entered  into  between  the  company  and  H.,  by  which  it  was  arranged  that  2,000  speci- 
fied shares  should  be  allotted  to  him  or  his  nominees,  as  part  of  the  consideration  to 
which  he  was  entitled  under  the  first  agreement.  The  second  agreement  was  also 
registered.  After  this  200  of  the  specified  shares  were,  at  the  requrat  of  H., 
allotted  to  R.,  and  were  with  his  assent  reg^tered  in  his  name  as  fully  paid  up. 
Nothing  was,  in  fact,  paid  for  them.  The  company  was  afterwards  ordered  to  bo 
wound  up : 

Hdd,  tnat  the  arrangement  with  H.  was  fraudulent^  and  uttra  vires,  but  that,  as 
R.  had  never  agreed  to  take  any  but  paid-up  shares,  he  could  not  be  placed  on  the 
list  of  contributories  in  respect  of  the  200  snares : 

But,  field,  that  R.  had  been  guilty  of  a  misfeasance  in  relation  to  the  company,  and 
that  the  court  could,  under  sect.  165,  order  him  to  pay  to  the  liquidator  the  value 
of  the  200  shares  which  he  had  obtained  : 

And,  field,  that  there  being  evidence  that  shares  had  been  about  the  same  time 
allotted  to  bona  fide  applicants  on  the  terms  of  their  paying  the  full  nominal  value 
of  them  in  cash,  the  real  value  of  the  shares  must,  as  against  R.,  who  was  a  wrong- 
doer, be  taken  to  be  the  nominal  value,  and  that  he  must  pay  the  sum  of  £200  to 
the  liquidator. 

This  was  an  appeal  from  a  decision  of  Vice- Chancellor 
Malins. 

The  British  Provident  Life  and  Guarantee  Association, 
Limited,  was  formed  on  the  8th  of  July,  1870,  by  registra- 
tion under  the  Companies  Acts,  with  a  capital  of  £20,000,  in 
shares  of  £1  each.  The  articles  of  association  contained 
{inter  alia)  the  following  clauses : — 

"2.  The  regulations  for  the  management  of  the  associa- 
tion, and  for  the  observance  of  the  members  thereof  and 
their  representatives,  shall  be  such  as  the  directors  shall, 
from  time  to  time,  recommend  to  a  general  meeting,  and  the 
308]  association,  in  general  *meeting  shall,  from  time  to 
time,  upon  such  recommendation,  but  not  otherwise,  deter- 
mine to  adopt,  either  by  way  of  alteration  of,  or  in  addi- 
tion to,  any  regulations  for  the  time  being  in  force ;  and,  in 
the  meantime,  and  subject  to  any  regulations  to  be  so  re- 
commended and  adopted,  and  without  prejudice  to  the  ex- 
ercise of  any  statutory  power  of  the  association  in  reference 
to  the  alteration  of  its  regulations  by  special  resolution  or 
otherwise,  the  regulations  for  the  management  of  the  asso- 
ciation, and  for  the  observance  of  its  members,  shall  be 
such  as  are  contained  in  these  articles,  and,  in  any  event 
not  provided  for  by  these  articles,  those  contained  in  Table 
A  of  the  Companies  Act,  1862,  shall  be  applicable." 

"  5.  The  association  may  from  time  to  time,  on  the  recom- 
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mendation  of  the  directors,  confirmed  and  sanctioned  by  a 

Seneral  meeting,  but  not  otherwise,  increase,  reduce,  or  sub- 
ivide  its  capital  or  shares,  or  make  any  other  alteration  or 
ari-angement  in  respect  of  the  said  capital  or  shares  which 
may  at  such  time  or  times,  and  in  such  manner  as  may  at 
such  time  or  times  be  authorized  or  permissible  by  any 
statute  then  in  force,  and  the  directors  shall  be  empowered 
to  use  any  such  means  as  shall  be  so  authorized  or  permis- 
sible, and  as  shall,  in  their  judgment,  be  necessary  or  ex- 
pedient for  the  effectual  carrying  out  of  any  such  increase, 
reduction,  subdivision,  alteration,  or  arrangement,  recom- 
mended, confirmed,  and  sanctioned  as  aforesaid. 

'^6.  Except  when  assembled  at  a  general  meeting,  and  as 
composing  such  general  meeting,  and  by  resolutions  to  be 
duly  passed  thereat,  and  except  as  empowered  by  statute, 
or  by  the  association's  regulations,  the  members,  individu- 
ally or  collectively,  shall  have  no  power  of  controlling  the 
directors,  or  interfering  with  the  officers,  business,  property, 
or  concerns  of  the  association  in  any  manner  whatever." 

These  were  the  only  provisions  as  to  the  powers  of  direct- 
ors, and  neither  the  memorandum  nor  the  articles  of  asso- 
ciation required  that  a  director  should  be  qualified  by  holding 
any  shares  in  the  association. 

In  February,  1872,  a  special  resolution  was  passed  to  raise 
the  capital  of  the  association  to  £100,000,  in  100,000  shares 
of  £1  each,  and  this  resolution  was  duly  confirmed.     It  ap- 

E eared  by  the  minutes  of  the  directors'  meetings  that,  at  a 
oard  meeting  on  the  *23d  of  September,  1873,  it  was  [309 
proposed  and  seconded  ''that  the  future  qualification  of 
directors  be  250  shares,  fully  paid  up,  to  take  effect,  so  far 
as  present  directors  are  concerned,  from  the  next  annual 
meeting;"  but  there  was  no  entry  of  any  formal  resolu- 
tion to  that  effect  having  been  passed,  and  no  resolution  was 
ever  passed  by  the  shareholders  to  adopt  this  rule  or  alter 
the  articles  of  association  accordingly. 

On  the  27th  of  January,  1874,  an  agreement  under  seal 
was  entered  into  between  the  association  of  the  one  part, 
and  Thomas  Hunt  (described  as  the  authorized  agent  of  J.  C. 
Hester  and  H.  M.  Carter)  of  the  other  part.  It  contained  a 
recital  that  it  was  proposed  to  increase  the  capital  of  the 
company,  and  to  make  a  further  issue  of  shares  therein,  in 
manner  thereinafter  appearing,  and  that  Hunt  had  agreed 
to  use  his  best  endeavors  to  get  the  shares  taken  up,  and 
for  that  purpose  to  expend  such  sums  of  money  as  there- 
inafter mentioned,  and  that  it  had  been  agreed  between 
him  and  the  company  that,  in  return  for  his  services  and 
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expenses  in  that  behalf,  he  should  receive  from  the  com- 
pany such  commission  and  remuneration  as  therein  appear- 
ing. And  it  was  witnessed  that  in  pursuance  of  the  agree- 
ment the  company  thereby  contracted  with  Hunt  {inter  alia) 
as  follows : — 

1.  ''The  nominal  capital  of  the  company  shall  forthwith, 
be  raised  to  £1,000,000,  subdivided  into  snares  of  £1  each, 
and  the  company  shall  forthwith  take  all  steps  requisite  for 
carrying  that  purpose  into  effect." 

2.  "An  issue  of  100,000  shares  shall  forthwith  be  made" 
npon  the  terms  of  payment  by  the  instalments  therein  men- 
tioned. 

3.  ''Provided  always  that  the  company  reserve  to  their 
directors  the  option  ot  refusing  to  allot  any  shares  or  share 
in  any  case  upon  reasonable  cause,  but  in  case  of  any  and 
every  such  refusal  the  directors  will,  if  and  when  called  upon 
80  to  do  by  the  said  Thomas  Hunt,  fully  state,  in  writing, 
to  him  the  grounds  of  such  refusal ;  provided  always  that 
the  directors  shall  not  have  liberty  to  exercise  such  right  of 
refusal  on  the  ground  that  they  have  enough  capital." 

4.  "The  company  will  pay  to  the  said  Thomas  Hunt  a 
commission  upon  all  shares  forming  part  of  the  issue  afore- 
said, and  hereinafter  allotted  to  any  person  or  persons 
310]  whomsoever  (exceptinff  *only  upon  shares  allotted 
to  the  said  Thomas  Hunt  or  his  nominees  as  fully  paid-up 
shares,  under  the  provisions  hereinafter  contained)." 

5.  "Such  commission  shall  be  after  the  rates  following 
(that  is  to  say) :  the  sum  of  2^.  Qd.  per  share  on  payment 
of  allotment  money ;  the  further  sum  of  1^.  per  share  on 
payment  of  the  first  call  thereon ;  and  the  farther  sum  of  6^. 
per  share  on  payment  of  the  second  call  thereon." 

6.  "By  way  of  further  remuneration,  there  shall  be 
allotted  to  the  said  Thomas  Hunt  or  his  nominees,  in  the 
manner  and  at  the  times  in  that  behalf  hereinafter  men- 
tioned, such  fully  paid-up  shares  in  the  company  as  herein- 
after mentioned  (that  is  to  say) 

"  (1.)  1,000  fully  paid-up  shares  shall  be  so  allotted  as  soon 
as  the  directors  shall  have  accepted  four  gentlemen,  to  be 
nominated  by  the  said  Thomas  Hunt,  to  act  as  trustees  or 
directors  of  the  said  company,  the  company  hereby  agreeing 
that  their  directors  shall  accept  or  refuse  such  nominees  for 
the  office  aforesaid  within  three  days  after  their  names  shall 
have  been  submitted  in  writing  to  the  directors  for  that  pur- 
pose by  the  said  Thomas  Hunt,  and  the  directors  shall  not 
refuse  any  such  nominee  as  last  aforesaid  without  reason- 
able cause,  and  in  case  of  any  and  every  such  refusal,  shall 
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fully  state  in  writing  to  the  said  Thomas  Hunt  the  grounds 
of  such  refusal. 

"(2.)  A  farther  number  of  2,000  fully  paid-up  shares,  as 
soon  as  the  full  number  of  30,000  shares  (including  therein 
the  1,000  fully  paid-up  shares  hereinbefore  agreed  to  be 
allotted  to  the  said  Thomas  Hunt  or  his  nominees)  shall 
have  been  allotted. 

"(3.)  A  further  number  of  2,000  fully  paid-up  shares  as 
soon  as  the  full  number  of  50,000  shares  (including  therein 
the  3,000  fully  paid-up  shares  hereinbefore  agreed  to  be 
allotted  to  the  said  Thomas  Hunt  or  his  nominees)  shall  have 
been  allotted. 

7.  "The  said  Thomas  Hunt  shall  be  entitled  to  nominate 
such  person  or  firm  as  he  shall  think  fit  to  be  the  first  soli- 
citor or  solicitors  to  the  said  company,  and  the  company  will 
appoint  such  person  or  persons  to  be  their  solicitor  or  solici- 
tors accordingly." 

8.  Hunt  covenanted  with  the  company  that  he  would,  at 
the  times  thereinafter  in  that  behalf  mentioned,  expend  "in 
such  manner  as  the  said  Thomas  Hunt  shall  in  his  absolute 
and  uncontrolled  discretion  think  fit  for  the  benefit  [311 
and  advantage  of  the  company,  and  for  getting  the  shares 
therein  taken  up  and  subscribed  for,  or  otherwise,  the  sev- 
eral sums  hereinafter  mentioned  (that  is  to  say) 

"(1.)  When  the  said  1,000  fully  paid-up  shares  shall  have 
been  duly  allotted  to  him  or  his  nominees  under  the  pro- 
visions in  that  behalf  hereinbefore  contained,  the  sum  of 
£600. 

"(2.)  When  and  as  soon  as  10,000  shares  shall  have  been 
subscribed  for,  the  additional  sum  of  £500. 

"(3.)  When  and  as  soon  as  25,000  shares  shall  have  been 
subscribed  for,  the  additional  sum  of  £500." 

9.  "Provided  always  that  these  presents  shall  remain  in 
force  only  for  the  period  of  one  year  from  the  date  thereof, 
and  at  the  expiration  of  that  period  the  provisions  hereof 
shall  expire  and  cease  to  operate,  except  so  far  as  may  be 
necessary  for  obtaining  the  payment  or  allotment  of  any 
money  or  shares  which  under  the  provisions  aforesaid  shall 
have  become  due  or  payable,  or  ought  to  have  been  allotted 
during  the  said  period,  or  otherwise,  for  carrying  into  eilect 
the  operation  which  any  of  the  said  provisions  may  have 
had  during  the  said  period." 

This  contract  was  approved  at  a  meeting  of  the  board  of 
directors  on  the  27th  of  January,  1874,  and  it  was  after- 
wards registered  with  the  Registrar  of  Joint  Stock  Com- 
panies.   In  April,  1874,  a  special  resolution  was  passed 
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authorizing  the  increase  of  the  capital  to  £1,000,000.  On 
the  21st  oi  April,  1874,  the  board  of  directors  resolved  to 
allot  2,000  shares  to  Hunt,  but  this  resolution  was  rescinded 
on  the  23d  of  June,  "there  having  been  no  application  re- 
ceived and  no  entry  made  in  the  register  of  members  of  the 
association."  On  the  16th  of  June  seven  gentlemen  were 
elected  members  of  the  board  of  directors.  One  of  these  was 
Colonel  De  Ruvigne.  He  had  been  induced  by  Hunt  to 
join  the  company,  and  was  nominated  by  him  as  a  director. 
Carter  was  another  of  the  directors  then  elected.  Colonel 
De  Ruvigne  was  informed  by  Hunt  that  his  qualification 
would  be  found  for  him  by  means  of  fully  paid-up  shares 
to  which  Hunt  was  entitled  under  an  agreement  between 
him  and  the  company  in  payment  of  certain  expenses,  and 
he  was  told  by  the  manager  that  200  shares  formed  the 
required  qualifacation.  He  accepted  the  office  of  director, 
312]  and  attended  four  ^meetings  of  the  board,  viz.,  on  the 
30th  of  June,  the  23d  of  July,  the  11th  of  August,  and  the 
26th  of  August,  1874. 

On  the  4th  of  August,  1874,  a  contract  was  entered  into 
between  the  company  and  Hunt,  by  which  (after  a  recital 
of  the  contract  of  the  27th  of  January,  1874)  it  was  agreed 
betweeen  the  company  and  Hunt  that  the  company  should 
issue  as  fully  paid-up  shares  to  Hunt  or  his  nominees  (the 
names  of  the  nominees  to  be  delivered  to  the  directors  in 
writiug),  and  Hunt,  for  and  on  behalf  of  himself  or  his 
nominees,  did  thereby  accept  the  shares  in  the  companv, 
Nos.  3,510  to  5,609  inclusive,  as  fully  paid-up  shares,  with- 
out payment  of  any  part  of  the  amount  thereof  in  cash, 
as  part  of  the  commission  to  which  he  was  entitled  in  pur- 
suance of  the  agreement  of  the  27th  of  January.  And  the 
company  thereby  declared  that  the  said  shares  should  ac- 
cordingly be  issued  to  Hunt  or  his  nominees,  the  names  of 
whom  should  be  handed  to  the  directors  in  writing.  This 
contract  was  approved  at  a  meeting  of  the  board  of  directors 
on  the  4th  of  August,  1874,  and  it  was  afterwards  registered. 
At  a  meeting  of  the  board  of  directors  on  the  11th  of  Au- 
gust, 1874,  at  which  Colonel  De  Ruvigne  was  present,  a  let- 
ter from  Hunt  was  read,  in  which  he  requested  that,  under 
the  contract  of  the  4th  of  August,  200  shares  might  be 
allotted  to  each  of  eight  gentlemen  whom  he  named.  Colo- 
nel De  Ruvigne  was  one  of  them.  The  board  then  resolved 
to  allot  200  shares,  of  which  the  numbers  were  specified,  to 
each  of  those  eight  gentlemen,  and  200  shares,  Nos.  4,710  to 
4,909,  were  allotted  to  Colonel  De  Ruvigne,  and  his  name 
was  afterwards  entered  on  the  register  in  respect  of  them, 
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it  being  there  stated  that  calls  to  the  amount  of  £200  had 
been  made  on  the  shares,  and  that  £200  had  been  paid.  No 
money  was,  in  fact,  ever  paid  for  the  shares.  A  letter  of 
allotment  was  sent  to  him  by  the  manager  of  the  company 
on  the  11th  of  August.  He  was  never  entered  on  the  regis- 
ter as  the  holder  of  any  other  shares.  In  November,  1874, 
being  dissatisfied  with  the  management  of  the  company,  he 
sent  in  a  resignation  of  his  office  of  director,  and  at  the 
same  time  returned  the  letter  of  allotment.  But  his  name 
continued  on  the  register  in  respect  of  the  200  shares,  when 
in  February,  1876,  an  order  was  made  to  wihd  up  the  com- 
pany. Only  5,800  shares  had  been  allotted  in  the  company, 
including  the  1,600  allotted  as  fully  paid  up.  More  than 
1,200  shares  were  allotted  ^between  June  and  JDecem-  [313 
ber,  1874,  to  bonaflde  applicants,  on  the  terms  of  their  pay- 
ing for  them  the  full  nominal  amount  in  cash.  The  official 
liquidator  applied  to  have  Colonel  De  Ruvigne  placed  on 
the  list  of  contributories  in  respect  of  250  shares  as  the  qual- 
ification of  a  director,  and  also  in  respect  of  the  200  shares 
which  stood  in  his  name  as  shares  in  respect  of  which  noth- 
ing had  been  paid.  The  liquidator  also  took  out  a  summons 
asking  in  the  alternative  (under  sect.  166  of  the  Companies 
Act,  1862)  that  Colonel  De  Ruvigne  might  be  ordered  to 
pay  to  him  £200,  the  full  nominal  value  of  the  200  shares, 
with  interest  thereon  at  5  per  cent,  per  annum  from  the 
date  of  the  allotment.  The  hearing  of  these  summonses 
was  adjourned  into  court,  and  they  came  on  to  be  heard 
before  Vice-Chancellor  Malins  on  the  11th  of  November, 
1876. 

Higgins^  Q.C.,  and  Grosvenor  Woods ^  for  the  official 
liquidator :  We  seek  to  place  Colonel  De  Ruvigne  on  the 
list  of  contributories  in  respect  of  450  shares,  that  is,  250  as 
the  qualification  he  was  bound  to  hold  as  director,  and  200 
shares  which  were  improperly  allotted  to  Hunt  as  fully 
paid-up  shares  and  transferred  to  Colonel  De  Ruvigne. 
First,  as  to  the  250  shares :  De  Ruvigne  was  appointed  a 
director  at  a  board  meeting  on  the  16th  of  June,  1874,  and 
attended  several  subsequent  meetings  of  the  board  as  a  di- 
rector. He  was,  therefore,  bound  to  have  a  qualification  as 
director,  Harward^s  Case(')j  and  was  liable  in  the  winding- 
up  for  the  qualification  number  of  shares:*  Stephensor^ s 
Case  (').  Before  he  was  so  appointed  a  resolution  had  been 
passed  that  the  qualification  of  a  director  should  be  250 
shares.     He  alleges  that  he  was  told  by  the  secretary  that 

0)  Law  Rep.,  13  Eq.,  80.  O  45  L.  J.  (Ch.),  488. 

22  Eng.  Rep.  15' 
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200  shares  was  tlie  qualification,  bat  it  was  his  duty  to  have 
uscertaiaed  the  fact. 

As  to  the  200  shares  transferred  to  De  Rnvigne  by  Hant : 
they  were  allotted  to  Hunt  under  an  illegal  contract.  The 
consideration  for  that  contract  was  to  give  Hunt  2,000  fully 
paid-up  shares  for  obtaining  aharehoiders,  in  other  words, 
for  placing  a  certain  number  of  shares  of  the  company  which 
in  fact  never  were  placed.  That  contract  was  not  within 
314]  the  powers  oi  the  directors,  *and  was  illegal :  James 
V.  £!ve{') ;  Siace  and  Worth's  Case{').  The  contract  was 
signed  in  August,  1874,  during  the  time  that  Be  Buvigne 
was  a  director  of  the  company.  He  must,  therefore,  be 
placed  on  the  list  in  respect  of  those  200  shares  as  unpaid 
shares,  since  the  company  had  no  right  to  issue  them  as 
paid-up  shares:  CrickineT' s  Case{'). 

At  the  time  the  contract  was  signed  by  Be  Ruvigne  he 
was  not  qualified  to  act  as  a  director,  for  lie  had  not  then 
taken  any  shares,  therefore,  according  to  the  case  of  In  re 
Disderi  &  Co.  ('),  he  had  no  power  to  sign  the  contract ; 
but  if  he  had  qualified  himself  within  a  reasonable  time  it. 
would  have  been  suffii;ient.  A  reasonable  time  would  have 
been  before  the  second  meeting,  but  the  transfer  of  shares 
to  him  was  not  executed  till  August,  1874. 

Olasse,  Q.C.,  and  KekeioicJi,  for  Be  Ruvigne:  No  reso- 
lution was  ever  passed  by  the  company  that  the  qualifica- 
tion of  a  director  should  be  250  shares,  although  a  proposal 
to  that  effect  was  made  at  a  board  meeting.  There  was  an 
agreement  between  Hunt,  who  was  a  promoter  of  the  com- 
pany, and  the  company,  that  he  should  have  2,000  fully 
{}aid-up  shares  in  consideration  of  certain  expenses  which 
le  was  to  pay  and  has  paid.  That  agreement  was  registered 
under  the  25th  section  of  the  act  of  1867  (30  &  31  Vict, 
c.  131),  and  these  shares  must  therefore  be  treated  as  prop- 
erly paid-up  shares  which  were  granted  for  a  consideration  : 
Carting' s  Case  (*). 

Of  these  shares  200  were  transferred  to  Be  Ruvigne,  and 
lie  was  therefore  a  legal  holder  of  200  shares  fully  paid-up. 
These  were  sufficient  for  his  qualification,  which  was  origi- 
nally fixed  at  200  shares.  It  is  proved  that  the  secretary 
*"'''  him  that  was  the  qualification,  and  no  formal  resolu- 
having  ever  been  passed  by  the  directors  or  confirmed 
general  meeting  to  increase  the  qualification,  he  was 
>ound  to  hold  more  than  that  numoer.     It  was  held  in 

AW  Rep.,  e  H,  L.,  339. 
.awR«p.,1  Cli.,  S82. 
AW  Rep.,  10  Ch.,  an. 
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BrowrCs  Case  (')  that  it  was  not  necessary  for  a  director 
to  take  bis  qualification  shares  directly  from  the  companv, 
but  might  take  a  transfer  of  fully  paid-up  shares  from  the 
promoter. 

*Higgins^  in  reply :  The  resolution  as  to  the  250  [315 
shares  was  in  the  usual  terms.  It  was  passed  on  the  23d  of 
September,  1873,  and  on  the  30th  of  September  the  minutes 
of  the  previous  meeting  were  read  and  confirmed.  Mr.  De 
Ruvigne  was  appointed  director  under  similar  terms.  There 
was  no  more  formal  resolution  for  his  appointment  than  for 
the  qualification  of  a  director.  Under  the  65th  clause  of 
Table  A  the  directors  could  do  all  that  the  company  could  do. 
The  only  real  question  is  whether  he  is  to  be  fixed  with  250 
shares  or  450  shares.  They  say  he  has  taken  200  fully  paid- 
up  shares,  but  we  say  that  was  not  in  pursuance  oi  the 
clause  requiring  qualification. 

CarUng*s  Case(^)  is  distinguishable  from  this,  because 
there  there  was  a  contract  for  sale  of  certain  property  to 
the  company,  to  be  paid  for  by  shares  fully  paidTup,  which 
was  a  valid  contract,  but  this  contract  was  invalid  from  the 
beginning. 

Malins,  V.C:  The  present  application  by  the  official 
liquidator  of  this  company  is  that  Colonel  De  Ruvigne  should 
be  put  on  the  list  of  contributories  for  250  shares,  which  he 
was  bound  to  take  as  his  qualification  as  director.  He>  was 
elected  a  director  on  the  16th  of  June,  1874,  and  thereupon, 
it  is  said,  he  was  bound  to  take  250  shares.  There  is  also 
an  application  to  put  his  name  on  the  list  in  respect  of 
200  other  shares  which  he  acquired  from  a  Mr.  Hunt,  they 
being  allotted  to  him  as  a  nominee  of  Hunt,  making  alto- 
gether 450  shares. 

Now,  in  order  to  arrive  at  a  conclusion,  I  must  look  at 
the  circumstances  under  which  he  became  a  director.  The 
case  is  one  of  those  which  it  is  impossible  for  any  court  to 
hear  argued  without  the  greatest  possible  regret  that  gentle- 
men can  be  found  who  think  themselves  justified  in  taking 
the  course  which  Colonel  De  Ruvigne  has  taken.  That  he 
joined  this  society  with  the  expectation  and  in  the  belief 
that  a  q^ualification  was  necessary,  is  beyond  all  doubt,  be- 
cause his  own  statement  is  that  the  manager  told  him  that 
200  shares  were  the  qualification  of  a  director.  But  it  turns 
*out  that  by  the  constitution  of  the  company  when  [316 
he  joined,  tne  qualification  was  to  be  250  shares.  That  is 
the  effect  of  a  minute  (not  a  resolution)  of  the  board  of  di- 
rectors on  the  23d  of  September,  1873.    Now,  I  cannot  hear 

(»)  Law  Rep.,  9  Ch.,  102.  O  1  Ch.  D.,  116. 
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a  gentleman  of  education  and  position  in  life,  who  joins  a 
company  like  this,  say  that  it  was  not  his  duty  to  look  at 
its  constitution  before  he  joined  it.  Before  he  permitted  his 
name  to  be  used  to  attract  new  subscribers  and  policy- 
holders to  the  society,  it  was  surely  his  duty  to  ascertain 
his  position,  and  above  all,  to  inquire  what  the  constitution 
of  tne  company  was,  and  I  cannot  permit  him,  therefore,  to 
say  that  he  is  only  liable  for  a  particular  number  of  shares, 
because  the  secretary  told  him  tnat  was  the  number  qualify- 
ing a  director,  when  he  had  only  to  turn  over  the  minutes  of 
the  board  to  see  that  a  greater  number  was  required  as  the 
qualification.  If,  therefore,  what  took  place  on  the  23d  of 
September,  1873,  is  binding,  250  shares,  and  not  200,  is  the 
qualification  of  a  director. 

But  it  is  said  that  what  took  place  on  the  23d  of  Septem- 
ber is  not  a  resolution,  and  is  not  binding,  that  it  is  merely 
a  proposal  seconded  but  not  acted  upon.  The  minutes  of 
the  jjroceedings  of  the  board  are,  no  doubt,  entered  in  a 
very  inartificial  way.  But,  considering  that  those  are  the 
minutes  of  the  meeting  of  the  23d  of  September,  and  that 
they  were  read  and  confirmed  at  the  succeeding  meeting, 
there  can  be  no  doubt  whatever  that,  although  in  words  the 
fact  of  the  proposed  resolution  having  been  put  to  the  meet- 
ing and  passed  is  not  recorded,  any  one  acquainted  with  the 
constitution  of  the  company  must  have  known  very  well 
that  the  resolution  had  been  passed,  and  was  adopted,  and 
that  it  was  of  the  same  effect  as  if  it  had  been  formally 
passed  as  a  resolution.  It  was  the  duty  of  the  directors  to 
see  that  all  proceedings  were  properly  recorded,  and  al- 
though this  was  a  long  time  before  Colonel  De  Ruvigne 
joined  the  company,  yet,  if  he,  as  a  director,  found  anything 
of  the  kind,  it  was  his  duty  to  see  it  set  right  in  order  that 
there  might  be  no  mistake  about  it.  I  quite  agree,  too,  with 
what  Mr.  Higgins  said,  that  there  is  another  circumstance 
which  is  conclusive  against  Colonel  De  Ruvigne,  viz.,  that 
when  he  was  appointed  a  director  the  minutes  of  the  board 
simply  state  that  it  was  proposed  by  one  person  and  sec- 
onded by  another  that  he  should  be  elected  a  director,  and 
317]  ^o  formal  resolution  is  recorded  *as  having  been 
passed.  If,  therefore,  he  admits  that  he  was  a  director,  he 
was  only  so  by  virtue  of  a  proceeding  precisely  the  same  as 
that  which  provided  that  the  qualification  should  be  250 
shares.  Therefore  I  am  of  opinion  that  he  came  into  this 
company  with  the  knowledge,  and  that  he  was  bound  to 
know,  that  the  qualification  of  a  director  was  250  shares,  and 
250  shares,  therefore,  by  the  settled  decisions  of  the  court, 
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lie  was  bound  to  take  by  reason  of  his  sitting  at  the  board. 
The  mere  sitting  at  the  board  was  sufficient,  as  I  held  in 
Harward" s  Case  (*),  to  impose  that  obligation  on  him.  I  there 
followed  the  decision  of  the  Court  of  Appeal  in  Leeke's 
Case  ('),  that  the  sitting  and  acting  as  a  director  implies  a 
contract  to  take  the  number  of  shares  which  is  the  minimum 
qualification  for  a  director.  I  am  of  opinion,  therefore,  that 
when  Colonel  De  Ruvigne  first  sat  at  this  board  he  became 
liable  to  take  260  shares,  and  with  those  250  shares  he  must 
now  be  fixed  on  the  list  of  contributories. 

Then  it  is  said  he  was  not  bound  to  take  the  shares  im- 
mediately. Mr.  Higgins  argued  that  although  it  is  said  in 
the  Marquis  of  AbercorrC s  Case  (")  and  other  cases  that  a 
director  is  not  bound  to  take  his  qualification  shares  im- 
mediately, yet  he  must  do  so  within  a  reasonable  time.  I 
am  of  opinion  in  the  present  case  that  reasonable  time  would 
not  extend  beyond  the  month  of  July  following  the  election 
of  Colonel  De  Ruvigne.  He  had  no  right  to  sit  at  the  board 
without  having  at  the  very  time  a  qualification.  If  he  sat 
once,  I  am  clearly  of  opinion  that  he  should  not  have  sat 
a  second  time.  Every  principle  requires  that  a  man  manag- 
ing the  affairs  of  others  should  have  a  substantial  stake  m 
that  which  he  is  managing.  It  may  be  that  a  man  having  a 
qualification  may  so  misconduct  and  mismanage  affairs  of 
a  company  as  to  lose  his  own  capital  and  the  capital  of  all 
the  other  shareholders ;  but  the  possession  of  shares  in  the 
company  is  a  great  security  to  those  who  commit  the  man- 
agement to  the  directors,  that  they  will  be  careful  how  they 
manage  their  affairs,  because  they  place  their  own  money 
in  peril  if  they  misconduct  them.  Tnerefore  I  am  of  opinion 
that  a  director  who  is  bound  to  take  a  qualification,  if  for 
any  reason  he  cannot  obtain  it  the  first  day  he  takes  his 
seat  at  the  board,  should  never  think  of  sitting  a  second 
time  at  the  board  without  *the  qualification.  For  [318 
these  reasons,  therefore,  I  put  Colonel  De  Ruvigne  on  the 
list  for  260  shares. 

Then  it  is  said  that  he  acquired  200  shares,  at  all  events, 
in  August  by  the  transaction  with  Hunt.  I  am  bound  to 
say  that,  if  it  were  necessary  for  me  to  decide  the  "point,  I 
should  come  to  the  conclusion  that  the  transaction  with 
Hunt  was  a  foolish  and  ridiculous,  if  not  a  fraudulent,  one, 
discreditable  to  Hunt,  discreditable  to  the  directors,  and 
discreditable  to  everybody  concerned  in  it.  If  necessary,  I 
should  come  to  the  conclusion  that  the  200  shares  cannot  be 

(»)  Law  Rep.,  18  Eq.,  80.  (•)  Law  Rep.,  6  Ch.,  469. 

O  4  D.  F.  A  J.,  78. 


118  CHANCERY  DIVISION.  [Vol.  V. 

1877  De  Ruvigne's  Case.  C.A. 

regarded  aa  fully  paid-up  shares,  and  certainly  for  this  pur- 
pose I  cannot  take  them  into  consideration.  At  the  same 
time  my  impression  is  that  Colonel  De  Ruvigne  intended 
them  to  be  the  shares  taken  for  his  qualification,  and  I  can 
only  express  my  regret  that  he  should  have  thought  him- 
self justified  in  availing  himself  of  such  a  transaction  with 
Hunt  for  the  purpose  of  obtaining  his  qualification.  My 
opinion  is  that  the  transaction  with  Hunt,  if  it  were  neces- 
sary to  decide  the  point,  was  a  mere  nullity — that  it  did  not 
give  to  Hunt,  and  therefore  could  not  give  to  his  nominee, 
any  paid-up  shares  whatever ;  but  I  leave  the  matter  open. 
It  may  be  necessary  in  other  cases  which  may  hereafter  arise 
in  this  company  to  decide  the  point.  But  what  I  decide 
now  is  that  Colonel  De  Ruvigne  by  acting  as  a  director  of 
this  company  became  liable  to  take  the  minimum  qualifica- 
tion which  by  the  constitution  of  the  company  was  required 
for  a  director,  and  I  cannot  permit  him  to  avail  himself  of 
such  technicalities  as  have  been  urged  on  his  behalf  to 
escape  from  the  contract  which  he  entered  into,  by  acting 
as  a  director,  to  hold  a  qualification  of  at  least  250  shares. 
I  am  of  opinion,  therefore,  that  he  must  be  placed  on  the 
list  of  contributories  for  that  number  of  shares,'  and  that 
number  only,  and  he  must  pay  the  costs,  in  chambers  andL 
here,  of  the  summons  which  involves  that  question. 

From  this  decision  Colonel  De  Ruvigne  appealed.  The 
appeal  was  heard  on  the  7th  and  8th  of  February,  1877. 

Kekewich  {Olasse,  Q.C.,  with  him),  for  the  appellant: 
There  was  not  even  a  valid  resolution  of  the  Doard  of 
directors  imposing  any  qualification  upon  a  director ;  and 
if  there  was,  it  could  not  alter  the  constitution  of  the  com- 
319]  pany  as  contained  in  *the  memorandum  and  articles 
of  association.  That  could  not  be  altered  except  by  a 
special  resolution  of  the  company.  And  the  authorities 
show  that  the  mere  fact  of  acting  as  a  director  does  not 
necessarily  raise  the  implication  of  a  contract  to  take  or 
hold  the  number  of  shares  prescribed  as  the  qualification  of 
a  director:  Leeke's  Case{')]  Brown's  Case {).  And  as  to 
the  200  shares  which  were  registered  in  the  appellant's  name, 
he  never  agreed  to  take  them  except  as  fully  paid-up  shares. 
They  were  issued  as  fully  paid  up  under  a  duly  registered 
agreement,  and  the  appellant  cannot  now  be  compelled  to 
pay  anything  for  them :  Carling's  Case{*), 

The  agreement  with  Hunt  having  been  registered,  sect. 

Q)  Law  Rep.,  6  Ch.,  469.  (»)  Law  Rep.,  9  Ch.,  102. 

(»)  lCh.D.,  115. 
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25  of  the  Companies  Act,  1867,  prevents  its  validity  being 
impeached  so  far  as  the  issue  of  the  shares  as  fully  paid  up 
is  concerned.  No  one  who. looked  at  the  register  could  be 
deceived,  for  the  second  agreement  specifies  the  numbers 
of  the  shares  issued  to  Hunt,  and  the  appellant's  name  ap- 
peared on  the  register  as  the  holder  of  some  of  these  shares. 
The  mischief  aimed  at  by  sect.  25  did  not,  therefore,  exist. 

Then  as  to  sect.  165,  the  agreement  with  Hunt  was  at  the 
most  ultra  vires;  there  was  nothing  fraudulent  in  it.  If  it 
was  only  ultra  vires  it  effected  nothing.  Under  sect.  165 
directors  can  only  be  made  liable  for  what  they  actually  did, 
not  for  what  they  may  have  intended  to  do.  Moreover,  the 
agreement  of  January  was  complete  before  the  appellant 
became  a  director;  the  agreement  of  August  did  nothing 
more  than  designate  the  particular  numbers  of  the  shares  to 
which  the  appellant  was  Entitled  under  the  agreement  of 
January.  Even  if  the  appellant  is  liable  to  pay  damages 
under  sect.  165,  it  does  not  follow  that  he  should  pay  the 
nominal  value  of  the  shares.  The  judgment  of  Brett,  J.,  in 
Carling^ s  Case  {^)^  shows  that  he  cannot  be  charged  with 
more  than  the  real  value,  and  that  may  be  nothing  at  all. 
The  shares  of  this  company  are  practically  worthless. 

Higgins^  Q.C.,  and  Orosvenor  Woods^  for  the  official 
liquidator:  The  directors,  under  the  powers jgiven  to  them 
by  the  articles  of  *association  and  the  regulations  of  [320 
Table  A,  had  authority  to  impose  the  qualification  on  future 
directors,  and  the  appellant,  who  was  elected  after  the  res* 
olution  of  the  23d  of  September,  1873,  and  acted  as  director, 
was  bound  to  hold  250  shares  as  his  qualification.  BrowrCs 
CaseH  only  shows  that  it  was  not  necessary  he  should  get 
them  directly  from  the  company.  That  case  was  considered 
by  the  Master  of  the  Rolls  and  its  meaning  explained  in 
Mill^^s  Case{*\  and  the  judgment  of  the  Master  of  the 
Rolls  shows  that  a  person  who  acts  as  a  director  thereby 
enters  into  an  implied  agreement  with  the  companj'^  to  ac- 
quire the  necessary  (jualifjring  number  of  shares,  but  that 
he  has  a  reasonable  time  within  which  to  obtain  the'qualifi- 
cation,  and  if  he  is  placed  on  the  register  for  that  number 
of  shares,  even  without  his  knowledge,  he  is  estopped  from 
saying  that  he  is  not  properly  placed  there.  All  the  cases 
show  that  there  is  such  an  implied  agreement :  In  re  Dis- 
deri  &  Cb.  (*);  Fowlefs  Case{^)\  Leeke^s  Case{*).  And 
Brown's  Case  does  not  really  conflict  with  them.    At  any 

(»)  1  Ch,  Div.,  ISO.  (*)  Law  Rep.,  11  Eq.,  242. 

(*)  Law  Rep.,  9  Ch.,  102.  (*)  Law  Rep.,  14  Eq.,  816. 

I*)  8  Ch.  D.,  661.  (^  Law  Rep.,  6  Ch;,  469. 
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rate  the  appellant  waa  placed  with  his  own  assent  on  the 
register  for  300  shares,  and  he  must  show  that  they  were  in 
fact  fully  paid  np.  It  is  not  enoagh  to  show  that  the  con- 
tract ander  which  they  were  issued  was  registered,  for  it 
was  in  itself  uliTa  vires  and  void,  and  registration  will  not 
make  it  good:  Crickmer's  CaseQ).  The  whole  bargain  with 
Hunt  was  frandulent  aud  void  :  Stace  and  WortJC s  Case  (^) ; 
James  v.  Eve  (*) ;  Barnetts  Case  (*).  The  200  shares  ought, 
therefore,  to  be  treated  as  unpaid.  But,  even  if  this  cannot 
be  done,  still  the  directors,  in  making  the  agreement  with 
Hunt,  were  guilty  of  a  misfeasance  or  breach  of  trust  to- 
wards the  company,  to  which  the  appellant  made  himself  a 
party,  and  nnder  which  he  obtained  200  shares,  part  of  the 
property  of  the  company.  Under  sect.  165  the  court  has 
power  to  order  him  now  to  pay  the  value  of  these  shares. 
And  as  against  him,  a  wrongdoer,  the  actual  value  must  be 
taken  to  have  been  the  nominal  value,  i.e.,  £300:  McKay's 
OaseO. 
321]    *Kekewich,  in  reply,  as  to  the  200  shares  only. 

James,  L.J.:  Although  we  are  not  prepared  to  affirm  the 
judgment  of  the  Vice- Chancellor  upon  the  ground  on  which 
he  based  it,  yet  we  think  that  (with  the  exception  I  am 
about  to  state)  in  substance  his  decision  ought  to  stand. 
We  are  unable  to  see,  having  regard  to  all  the  facta  which 
have  been  brought  out  before  us,  any  foundation  for  hold- 
ing that  there  was  an  implied  agreement  (it  is  admitted 
there  was  no  express  agreement)  by  the  appellant  to  take 
350  shares  as  a  qualification  for  the  office  of  director,  be- 
cause in  fact  the  very  basis  of  such  an  implied  agreement 
— the  basis  upon  which  the  cases  have  proceeded,  that  is  to 
say,  that  there  was  by  the  constitution  of  the  company  a 
qualification  affixed  to  the  office  of  director — has,  m  our 
judgment,  failed,  there  being  nothing  in  the  memorandum 
or  articles  of  association  of  the  company  on  the  subject. 
The  only  thing  is  a  mere  entry — a  very  informal  entry — 
amongst  the  minutes  of  the  directors,  at  which,  beyond  all 
question,  any  one  joining  the  company  was  not  obliged  to 
look,  and  could  not  be  supposed  to  nave  looked,  and  which, 
if  any  one  had  looked  at  it,  unless  he  had  done  so  with  the 
.  lawyer,  would  not  have  informed  him  that  there 
ly  any  qualification  affixed  to  the  office  of  director. 
re,  to  that  extent,  I  am  unable  to  agree  Vith  the 
it  of  the  Vice-Chancel  lor.     But  the  liquidator,  feel- 

lep.,  10  Ch..  aU.  {*)  Lnw  Rep.,  18  Eq„  B07. 

Up.,  4  Ch.,  682.  (')  a  Ch.  D.,  1. 

top.,  6  n.  L,  335. 
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ing,  no  doubt,  that  there  might  be  some  diflSculty  in  fixing 
Colonel  De  Ruvigne  as  a  contributory,  has  tafcen  out  a 
summons  under  the  165th  section,  on  the  ground  of  what 
may  be  called  misconduct  on  his  part  as  a  director,  and  it 
appears  to  me  that  he  has  proved  beyond  all  question  very 
serious,  very  grave,  misconduct  against  him.  It  is  difficult 
to  understand  how  people  can  lend  themselves  to  transac- 
tions of  this  kind,  ^ut  we  have  here  an  agreement  by  the 
company,  however  it  was  then  constituted  or  managed,  with 
Mr.  Hunt,  which  was  the  merest  sham  I  ever  saw,  and  I 
cannot  understand  how  any  directors  could  have  sanctioned 
such  an  agreement,  or  have  affixed  the  seal  of  the  company 
to  it.  It  IS  a  thing  utterly  ultra  mreSj  and  void,  besides 
being  from  its  very  nature  a  fraud  if  it  was  ever  carried  into 
eflfect.  It  would  have  been  a  fraud  to  give  the  sums  of 
money,  *which  it  purported  to  give  to  Mr.  Hunt;  [322 
but  it  was  also  ultra  vires  by  reason  of  its  making  the 
directors  mere  nominees  of  Hunt,  and  for  many  other  rea- 
sons. Well,  that  agreement  was  void.  But  before  it  was 
further  acted  upon  the  appellant  allows  himself  to  become 
the  paid  agent  of  Hunt  for  the  purpose  of  assisting  him  in 
his  transactions  with  the  company ;  for  that  is  what  it  comes 
to.  Hunt,  having  made  this  bargain  by  which  he  was  to 
get  some  ,paid-up  shares  from  the  company,  says  to  this 
gentleman,  I  will  name  yoil  and  qualify  you  as  a  director ; 
you  shall  be  on  the  board  as  my  nominee.  I  will  give  you 
your  qualification,  and  the  first  thing  you  have  to  do  is  to 
carry  out  that  agreement  with  me.  That  is  really  what  it 
comes  to,  and  this  gentleman  accepted  the  office  of  di- 
rector upon  those  terms.  It  is  impossible  to  say  that  the 
thing  is  not  as  gross  misconduct  as  any  man  in  the  position 
of  a  director  could  be  guilty  of.  Well,  then,  as  part  of 
that  scheme,  as  part  of  that  dealing  with  the  company,  200 
shares  are  allotted  to  the  appellant  as  paid-up  shares.  I 
am  of  opinion  that  he  had  these  200  shares,  which  were  in- 
tended to  be  valuable  shares,  which  were  part  of  the 
property  of  the  company,  given  to  him  as  part  of  that 
fraudulent  arrangement,  and  that  he  must  now  answer  for 
the  real  value  of  them.  But  what  is  the  value  of  them  as 
between  him  and  the  company  ?  I  am  of  opinion  that  as 
against  him,  at  all  events,  the  value  which  he  ought  to  pay 
for  them  is  that  sum  which  he,  as  an  honest  director,  would 
have  got  at  the  time  from  an  honest  purchaser  applying  for 
the  same  number  of  shares  to  the  company.  We  shall  be 
doing  no  injustice,  and  inflicting  no  hardship  upon  him,  if 
we  say  that  he  must  pay  the  full  price  which  he  would,  on 
22  Eng.  Rep.  16 
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the  assumption  of  honesty,  have  then  exacted  from  a  per- 
son so  dealing  with  him  as  a  director. 

I  am  of  opinion,  that,  having  regard  to  all  the  circum- 
stances, he  ought  to  be  fixed  with  £200  as  the  value  of  these 
200  shares.  And,  as  the  order  of  the  Vice-Chancellor  is 
altered  to  that  small  extent  only,  I  do  not  think  this  ought 
to  make  any  difference  as  to  the  costs  of  the  appeal,  which 
I  think  the  appellant  must  pay. 

Brett,  J. A.:  I  conceive  it  to  be  our  duty,  whether  we 
323]  agree  with  the  *Vice-Chancellor  or  not,  to  give  our 
reasons  and  to  state  the  principles  of  law  upon  which  we 
act.  Now  I  think,  after  the  arguments  we  have  heard,  that 
it  is  impossible  properly  to -hold  that  this  gentleman  can  be 
placed  upon  the  list  of  contributories,  for  there  is  no  evi- 
dence upon  which  the  court  could  legally  and  properly  hold 
that  he  ever  agreed  either  to  take  or  to  hold  shares  upon 
the  terms  of  paying  for  them.  The  strongest  point  made  in 
favor  of  the  proposition  that  he  might  be  placed  on  the  list 
is,  that  he  fraudulently  represented  himself,  or  allowed  him- 
self to.  be  represented  on  the  register,  as  the  holder  of  200 
shares,  while  at  the  same  time  he  had  made  a  fraudulent 
arrangement  that  he  would  not  pay  for  them.  But  I  think 
Mr.  Kekewich  pointed  out  the  real  difficulty  of  that  con- 
tention, viz.,  that  if  the  company  attempt  to  make  the  ap- 
pellant a  contributory,  and  they  allege  fraud  in  the  original 
agreement  by  which  he  was  to  take  the  shares,  they  must 
either  throw  over  the  agreement  altogether,  or  they  must 
take  it  altogether ;  they  cannot  adopt  it  as  to  one  part  and 
reject  it  as  to  the  rest.  If,  therefore,  they,  notwithstanding 
the  fraud,  resolved  to  adopt  the  transaction,  they  would 
have  to  adopt  it  as  a  whole,  and  then  the  result  would  be 
that  he  took  the  shares  upon  the  terms  that  he  was  not  to 
pay  for  them. 

Then  it  was  contended  that  it  was  part  of  the  constitution 
of  the  company  that  a  director  should  have  a  certain  quali- 
fication, and  that  this  gentleman  acted  as  a  director,  and 
upon  that  it  was  said  that  the  court  is  bound  to  imply  that 
he  thereby  agreed  to  take  or  to  hold  the  qualification,  and 
that,  if  he  did  not  obtain  the  qualification  from  some  one 
else  within  a  reasonable  time,  it  is  to  be  implied  that  he 
was  to  take  the  shares  constituting  the  qualification  from 
the  company,  and  to  pay  the  company  for  them.  Now,  I 
do  not  think  it  necessary  (although  1  confess  I  have  an 
opinion  about  it)  to  determine  that  question,  because  the 
foundation  of  it  fails.  It  was  not  a  part  of  the  constitution 
of  this  company  that  the  directors  snould  have  a  qualifica- 
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tion.  There  was  a  resolution  of  the  directors  that  the 
qualification  of  future  directors  should  be  the  holding  of 
250  shares,  but  it  seems  to  me  that  is  a  matter  which  the 
directors  had  no  authority  to  impose  upon  the  company,  or 
upon  any  one  else.  Therefore,  tiie  foundation  of  that  part 
oi  the  case  failing,  it  is  useless  to  discuss  what  the  result  of 
the  suggested  *evidence  would  be  if  it  existed.  I  [324 
think  there  is  no  evidence  upon  which  we  can  properly  find 
that  this  gentleman  ever  agreed,  that  is,  ever  had  an  inten- 
tion in  his  own  mind  which  he  expressed  to  any  one,  to  take 
or  hold  shares  upon  the  terms  that  he  should  pay  for  them, 
and  unless  such  an  agreement  can  be  made  out  by  evidence, 
I  think  no  person  can  be  put  on'the  list  of  contributories  of 
a  company. 

But  then  comes  the  question  whether  the  appellant  is  not 
liable  under  sect.  165  of  the  act  of  1862,  and  if  so,  to  what 
amount  he  is  liable.  I  think  that  the  onljr  way  in  which  he 
can  be  made  liable  under  that  section  is,  if  we  can  say  that 
he  has  been  guilty  of  a  misfeasance,  that  is  to  say,  of  some 
act  which  amounts  to  miscondlict  in  relation  to  the  com- 
pany. Now,  I  take  the  reality  of  the  transaction — not  its 
appearance,  but  its  reality — to  be  this,  that  Carter  was,  as 
it  has  been  suggested,  tne  real  getter  up  of  the  company 
and  the  person  who  undertook  to  enlarge  it,  using  as  his 
instrument  Hunt.  Carter  being  a  director  of  the  company, 
and  Hunt  being  apparently  not  concerned  with  it,  except  by 
virtue  of  a  sham  agreement.  Hunt  or  Carter,  or  Hunt  and 
Carter,  persuaded  this  gentleman,  amongst  others,  to  ap- 
pear as  if  he  were  a  director,  or  were  about  to  become  a 
director  of  the  company,  as  if  he  were  intended  to  direct 
the  business  of  the  company,  but  he  was  to  be  in  reality 
the  nominee  of  Hunt  or  Carter,  or  both.  He  was  to  pretend 
to  be  a  director,  and  as  such  pretended  director  he  was  to 
make  an  agreement  with  Hunt,  which  could  be  of  no  benefit 
at  all  to  the  company,  by  which  shares  were  to  be  given  to 
Hunt  for  which  ne  was  really  not  bound  to  do  anything, 
although  certainly  it  is  stated  on  the  face  of  the  agreement 
he  was  to  use  his  best  endeavors  to  do  something  for  the 
company.  It  was  agreed  that  the  shares  should  be  given  to 
Hunt,  but  in  order  to  persuade  De  Ruvigne  to  act  as  such 
pretended  director,  he  was  to  have  200  of  those  shares 
given  back  to  him  by  Hunt.  Now,  that  seems  to  me  really 
to  make  tlie  apparent  agreement  amount  to  a  sham;  the 
only  result  of  it  is  that  a  number  of  shares  of  the  com- 
pany are  to  be  given  to  Hunt  by  De  Ruvigne,  who  for  do- 
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ing  that  is  to  keep  some  of  the  shares  himself.     That  is  the 
result  of  the  first  agreement. 

Now,  the  second  agreement  is  in  one  sense  a  mode  of 
325]  carrying  *out  the  first  agreement,  but  it  goes  further, 
and  the  very  recklessness  of  the  second  agreement  is  strong 
evidence  to  show  the  real  meaning  of  the  first  agreement, 
to  sliow  that  they  are  both  sham  agreements,  and  that  the 
only  effect  of  them  was  to  give  money  to  Hunt  and  to  keep 
money  for  De  Ruvigne,  that  is,  to  keep  it  in  the  shape  of 
shares  paid  up.  I  cannot  help  thinking,  without  wishing 
to  use  harsh  words,  fliat  that  is  misconduct,  the  grossest 
misconduct,  on  the  part  of  a  person  who  assumes  to  be  a 
director  of  a  company,  and  therefore  that  Colonel  De  Ru- 
vigne is  within  the  165th  section — that  he  has  been  guilty  of 
a  misfeasance  in  the  shape  of  misconduct  by  which  he  has 
wrongfully  taken  into  his  own  hands  200  of  the  shares  of 
this  company. 

I  agree  that  under  such  circumstances  he  cannot  be  put 
on  the  list  as  a  contributory,  but  that  the  court  must  say 
what  sum  he  is  to  pajr  towards  the  assets  of  the  company. 
I  agree  that  that  sum  is  not  necessarily,  as  a  matter  of  law, 
the  nominal  value  of  the  shares  he  has  so  taken,  but  that  it 
must  be  that  which  the  court  shall  say  is  the  proper  sum  for 
him  to  pay.  What,  then,  is  the  proper  sum  for  him  to  pay 
under  circumstances  of  such  misconduct?  There  were  bona 
fide  subscribers  for  shares  in  this  company.  We  are  not, 
therefore,  entitled  to  say  that  the  shares  which  De  Ruvigne 
took  for  himself  could  not  have  been  disposed  of  to  some 
one  else,  and,  if  they  could  have  been  disposed  of  to  some 
one  else,  why  are  we  to  say  that  they  could  not  have  been 
disposed  of  for  the  sum  for  which  De  Ruvigne  took  them  ? 
He  took  them  as  being  of  their  nominal  value,  and  it  is 
shown  that  there  were  other  people  in  the  world  who  might 
have  taken  them  for  their  nominal  value.  Under  these  cir- 
cumstances, and  as  against  a  person  acting  in  the  way  in 
which  Colonel  De  Ruvigne  has  done,  I  should  say  that  we, 
sitting  as  a  jury  to  assess  the  damages,  are  entitled  to  hold 
him  liable  for  the  nominal  amount  of  the  shares — that  we 
are  entitled  to  say,  and  ought  to  say,  that  their  real  value 
was  the  same  as  their  nominal  value.  The  appellant,  there- 
fore^ ought  to  pay  £200  towards  the  assets  of  the  company. 

Amphlett,  J. a.:  I  am  of  the  same  opinion.  If  it  had 
been  part  of  the  constitution  of  the  compahy  that  the  direct- 
326]  ors  were  to  hold  a  certain  ^minimum  qualification 
whether  the  fact  of  Colonel  De  Ruvigne  having  become  a 
director,  and  having  acted  for  a  considerable  time  as  a 
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director,  would  or  would  not  have  given  rise  to,  I  will  not 
say  an  implied  contract,  but  a  duty  on  his  part  which  could 
have  been  enforced  in  this  court,  of  taking  •  shares  to  the 
extent  of  that  minimum  qualification,  I  do  not  say.  Upon 
that  point  it  is  not  necessary  to  express  any  opinion,  be- 
cause there  was  nothing  in  the  constitution  oi  the  company 
requiring  a  director  to  have  a  qualification.  I  quite  agree 
that  a  mere  entry  in  the  minutes  of  the  directors  that  it  was 
their  intention  that  there  should  be  a  qualification,  is  not  a 
thing  of  which  this  gentleman  was  obliged  to  take  notice, 
even  if  he  knew  of  it  at  the  time  when  he  became  a  director. 
I  only  mention  this  because  I  would  not  have  it  understood 
that  I  at  all  differ  from  the  view  taken  by  the  Vice-Chancellor 
of  what  the  consequence  would  have  been  if  there  had  been 
such  a  stipulation  made,  not  by  the  directors,  but  by  the 
constitution  of  the  company. 

Then  we  come  to  those  facts  upon  which  we  proceed.  I 
will  not  go  over  the  ground  again  with  regard  to  the  two 
agreements,  but  I  cannot  help  saying  that  they  appear  to 
me  to  be  the  most  utter  shams  than  can  be  conceived. . 
Really,  as  the  Vice-Chancellor  said,  these  agreements  were 
ridiculous,  if  they  were  not  fraudulent.  I  must  say,  with- 
out wishing  to  use  harsh  words,  that  I  think  them  both  not 
only  ridiculous  but  fraudulent,  at  least  in  the  sense  in  which 
we  use  the  word.  I  say  in  the  sense  in  which  we  use  the 
word,  because  I  can  easily  understand  that  gentlemen  who 
were  not  accustomed  to  business  might  not  see  the  whole 
effect  of  what  they  were  doing.;  they  might  consider  the 
agreements  merely  as  part  of  the  machinery  for  getting 
paid-up  shares  for  their  qualification.  Therefore  I  do  not 
wish  to  go  further  than  is  necessary  for  my  decision,  or  to 
say  more  than  that  these  agreements  were  shams,  and  that, 
necessarily  to  any  one  at  all  acquainted  with  the  legal  aspect 
of  the  transaction,  it  would  have  been  clear  that  they  were 
as  complete  frauds  as  could  be. 

Well,  then,  under  those  circumstances,  what  this  gentle- 
man does  is  this :  He  avails  himself  of  that  deed  which  gave 
Hunt  the  power  of  appointing  four  directors,  and  of  having 
a  certain  number  of  shares  fully  paid  up  allotted  to  him, 
evidently,  as  it  appears  to  *me,  for  the  purpose  of  [327 
enabling  him  to  give  a  qualification  to  his  nominees.  This 
gentleman  chose  to  become  the  nominee  of  Hunt,  and  to 
receive  these  shares,  although,  as  we  have  held,  there  was 
no  obligation  upon  him  to  take  any  shares  as  a  qualifica- 
tion. He  took  these  shares  for  the  purpose  of  giving  him 
the  appearance  at  least  of  having  a  qualification  as  director. 
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These  shares  are  described  as  paid-up  shares,  they  are  en- 
tered in  his  name  in  the  company's  register,  and  cash  is 
Btated  to  have  been  paid  for  them,  which  is  entirely  untrue. 

Under  these  circumstances,  his  taking  the  shares  being  a 
fraud  upon  the  company,  what  is  the  remedy  against  him  ? 
Under  the  165th  eection  we  are  empowered  to  do  that  whicli 
we  consider  right  in  the  matter.  We  have  a  discretion,  to 
be  exercised  according  to  legal  principles,  to  do  what  we 
think  is  right.  Well,  then,  wliat  ought  he  to  be  charged 
with  for  these  shares  t  It  is  said  by  Mr.  Kekewich  that  the 
shares  are  now  valueless,  which,  I  dare  say,  is  the  case,  but 
they  were  not  valueless  at  the  time  he  took  them.  The 
company's  books  show  that  between  June  and  December, 
1874,  as  many  as  1,248  shares  were  taken  in  the  com- 
pany, and  there  were  only  two  shares  transferred.  As  it 
was  graphically  expressed  by  one  of  my  learned  Brothers, 
a  number  of  fools  were  found  who  would  take  the  shares. 
It  appears,  therefore,  to  me  that,  as  against  a  wrongdoer,  we 
are  quite  justified  in  charging  him  with  the  same  amount  as 
a  great  number  of  other  persons  among  the  public  thought 
it  worth  their  while  to  give  for  the  shares.  I  think  we  are 
quite  justified  in  ordering  him  to  pay  the  full  nominal  value 
of  the  200  shares.  I  think  also  that  under  the  circum- 
Btancea  the  appellant  ought  to  pay  the  costs  of  the  appeal. 

Grosvenor  Woods :  How  will  your  Lordships  deal  with 
the  question  of  interest? 

James,  L.J.;    We  give  the  sum  as  damages. 

Solicitors  for  appellant :  Saunders,  Hawktford  &  Ben- 
nett. 

Solicitors  for  official  liquidator :  Bellamy,  Strong  & 
Bennett. 


[6  Chancery  DivUion,  828.] 
M.R.,Jan.  IB;  C.A.,  Feb.  14, 1871 

328]  *RoDERicK  V.  Aston  Local  Boakd. 

|;iB76    B.     868.] 
r  ffioKA  Ad,  187S  (38  *  39  Vict.  c.  OB),  t.  IG—Seaer—PoiKr  to  carry  Seatr 

over  Zandt, 
the  Public  HeolUi  Act.  187S.  b.  16,  n  local  authorilyis  empowered  to  cenyany 
"into,  tlirougb,  or  nnder"  »nj  lands  within  its  diatrict,  and  the  net  pror idea 
mpensaUon  to  nil  persona  sustaining  damage  by  reason  of  Uia  exercise  of  the 
'a  of  the  act  in  relation  to  any  matters  as  t«  which  they  are  not  themselves  in 
t.  A  local  board  under  this  act  proceeded  to  carry  a  sewer  across  the  plain- 
ileoanie  grounds  on  such  a  level  that  the  bottom  of  the  sewer  would  be  only 
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slightly  below  the  surface,  and  a  permanent  embankment  about  six  feet  high  would 
be  made : 

Held  (by  the  Master  of  the  Rolls  and  by  the  Court  of  Appeal),  that  they  were 
authorized  so  to  do,  for  that  the  act  did  not  confine  them  to  caiTying  a  sewer 
under  ground. 


[6  Chancery  Division,  386.] 
C.A.,  Feb.  21,  1877. 

*In  re  Caerphilly  Colliery  Company  (*).      [336 

PEARSOFS  CASE. 

Company — Diredor^^Qualificalion  ffiven  by  Promoter — Mitfeasance — Companies 

Act,  18d2,  8.  166. 

A  director  of  a  company  received  from  one  of  the  promoters  a  number  of  paid-up 
shares  sufiicient  to  qualify  him  as  a  director,  and  then  took  an  active  part  in  carry- 
ing out  a  conditional  contract  for  the  purchase  by  the  company  of  a  colliery  belong- 
ing to  the  promoters,  and  for  purchasing  and  working  which  the  company  was 
formed : 

Beld  (affirming  the  decision  of  Bacon,  V.C),  that  the  director  was  liable,  under 
the  1 65th  section  of  the  Companies  Act,  1862,  to  pay  to  the  liquidator  the  value  of 
the  shares ;  and  that  in  the  present  case  the  shares  were  to  be  taken  as  having  been 
worth  their  nominal  amount. 

C)  Affirming  4  Ch.  D.,  222. 


[6  Chancery  Division,  845.] 
C.A.,  April  19,  1877. 

*Ux  parte  Weil.    In  re  Mentrop.  [345 

Compontion — Registration  of  Resolttiiona — 7\me  for  taking  OhjecHon  to  Proof — Bank- 
ruptcy Act,  1869  (32  d:  83  Viet,  c,  71),  «.  125,  126,  X^l^Batikruptey  Rules,  1870, 
rr.  271,  284,   296. 

An  objection  to  the  proof  of  a  creditor  who  has  voted  at  the  first  meeting  of 
creditors  on  a  composition  resolution  is  in  time  if  taken  at  the  second  meeting. 

SembUy  that  the  objection  would  be  in  time  if  taken  after  the  second  meeting  and 
before  the  registration  of  the  resolution. 


[5  Chancery  Division,  358.] 
V.C.M.,  March  1 ;  C.A.,  April  26,  1877. 

*In  re  Barrows'  Trade-Marks.  [353 

Trade-mark — Combination — Words  or  Devices  indicating  Quality — Device  common  to 
the  Trade— Ti-ade-Marks  Registration  Ad,  1876  (88  <jfc  89  Vict,  c.  91}— Trade- 
Marks  Registration  Amendment  Act,  1876  (39  db  40  Vict.  c.  88). 

The  applicants,  who  were  iron  manufacturers,  had  for  a  long  period  before  the 
passing  of  the  Trnde-Marks  Registration  Act,  1876,  been  in  the  habit  of  using  as 
trade- marks  the  letters  B  B  H,  which  were  the  initials  of  the  firm,  and  also  the  same 
marks  coupled  with  symbols  or  words  common  to  the  trade,  denoting  the  quality  of 
the  iron : 
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■  ■  ■■■■■■■■■■         a^^— ■    ■  ■  ^  ^— ^^   ■■       ■    I     I  ■  I  I     ■■  ■    ■  ^  II  I  ■■     ■■      ■  ■  ■■!■■■  .i^— ^^         III  . 

Hdd^  by  Malins,  V.C,  that  every  mark,  or  combination  of  marks  or  words  used  as 
a  trade-mark  before  the  passine^  of  the  Trade-Marks  Registration  Act,  1875,  which 
would  have  entitled  the  propnetor  to  maintain  a  suit  for  infringement  against  any 
person  Imitating  it,  may  be  reg^tered  as  a  trade- mark  under  the  act,  and  a  trader  ia 
entitled  to  register  a  series  of  such  marks  which  only  differ  from  each  other  by  com- 
bining in  different  modes  a  mark  common  to  all  of  them  and  peculiar  to  the  trader, 
with  words  merely  indictative  of  the  quality  of  the  goods  marked  or  symbols  com- 
mon to  the  trade,  a  note  being  in  such  a  case  entered  in  the  register  specifying  the 
portions  of  the  combination  as  to  which  no  exclusive  right  is  claimed. 

Held,  by  the  Court  of  Appeal,  that  the  proper  mode  of  registration  was  to  rc^st^r 
the  trade-mark  B  B  H  to  be  used  either  alone  or  with  any  device  Or  words  signify- 
ing the  quality  of  the  iron. 

This  was  a  motion  tinder  the  Trade-Marks  Registration 
Act,  1875,  and  the  Trade-Marks  Registration  Amendment 
Act,  1876,  by  William  BarrOws,  Thomas  Hill  Barrows  and 
Joseph  Barrows,  as  persons  aggrieved  within  the  meaning 
of  the  6th  section  of  the  act  of  1875,  asking  that  the  regis- 
ter of  trade-marks  under  the  act  might  be  rectified  by  enter- 
ing thereon  the  names  of  the  applicants  as  the  proprietors 
of  several  trade-marks  specified  in  the  schedule  to  the  notice, 
with  such  explanations  as  the  court  might  think  proper,  to 
the  effect  that  the  symbols  of  a  crown  and  a  horse-shoe,  or 
the  words  ''Plating,"  "Special,"  "Best,"  "Scrap,"  "Ex- 
354]  tra,"  "Treble,"  *"Charcoal,"  "Chain,"  and  "Rivet," 
therein  used,  were  common  to  the  iron  trade,  or,  in  the 
alternative,  that  the  register  might  be  rectified  by  removing 
therefrom  the  symbol  of  a  crown  in  a  trade-mark  entered  on 
the  register  on  the  4th  of  October,  1876,  in  the  name  of  E.  P. 
and  W.  Baldwin,  of  Weldon  Ironworks,  near  Stourport, 
and  by  removing  therefrom  the  said  symbols  and  words  in 
all  trade-marks,  including  any  of  such  symbols  and  words, 
and  applying  to  iron  plates,  sheets,  bars,  hoops,  strips, 
and  rods. 

The  applicants  were  the  present  members  of  a  firm  now 
carrying  on  business  as  manufacturers  of  iron  at  the  Bloom- 
field  Works,  Tipton,  Staffordshire,  as  William  Barrows  & 
Sons. 

The  business  had  been  carried  on  for  many  years,  the 
earlier  trading  name  being  Bradley,  Barrows  &  Hall.  The 
present  firm  were  accustomed  to  mark  the  iron  manufac^ 
tured  by  them  with  certain  marks,  varying  according  to  the 
quality  and  description  of  the  iron,  of  which  the  letters 
]B  B  H,  the  initials  of  the  former  trading  name,  were  a  prin- 
cipal ingredient.  Some  of  the  marks  were  used  as  early  as 
the  year  1836,  and  some  had  been  adopted  subsequently, 
but  the  whole  series  had  been  in  use  for  many  years.  They 
had  received  to  a  certain  extent  judicial  recognition  in  a  suit 
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of  Hall  V.  Barrows  ('),  to  take  the  accounts  of  a  partnership 
on  the  death  of  a  former  partner,  when  they  were  treated  as 
a  valuable  asset  of  the  business,  and  the  estimated  value 
was  apportioned,  together  with  the  good  will  of  the  business, 
between  the  remaining  partners  and  the  representatives  of 
the  deceased  partner. 

Many  of  the  trade-marks  were  known  in  different  .foreign 
countries,  and  had  been  registered  as  trade-marks  in  one  or 
more  places  in  Europe. 

The  trade-marks  now  claimed  by  the  applicants  as  be- 
longing to  the  business  were  thirty-two  in  number,  and  on 
the  21st  of  January,  1876,  they  made  the  proper  appli- 
cation under  the  Trade-Marks  Registration  Act,  1876,  to 
have  twelve  of  these  marks  registered.  They  were  as  fol- 
lows : — 

No.  1.  The  letters  B  B  H,  with  a  crown  above  them. 

No.  2.  The  letters  B  B  H,  with  the  word  BLOOMFIELD 
underneath. 

.  *No.  3.  The  letters  B  B  H  and  a  crown,  as  in  No.     [355 
1,  but  followed  by  a  horse-shoe. 

No.  4.  The  letters  B  B  H  in  an  oval. 

No.  5.  The  word  VIZCAYA.  This  was  afterwards  with- 
drawn.   • 

No.  6.  Like  No.  1,  with  the  addition  below  it  of  the  letters 
PLATING. 

No.  7.  B  B  H,  followed  by  a  crown. 

No.  8.  B  B  H,  followed  by  the  letters  BLOOM. 

No.  9.  The  word  BLOOMFIELD  alone. 

No.  10.  The  letters  B  B  H,  with  the  word  BLOOM  below 
them. 

No.  11.  The  word  BLOOM  alone. 

No.  12.  The  letters  B  B  H,  followed  by  the  words  SPE- 
CIAL BEST,  BEST. 

The  remaining  twenty  marks,  which,  though  not  included 
in  the  first  application  to  the  Registrar,  were  covered  in 

{)rinciple  by  the  present  motion,  and  were  the  subject  of  a 
ater  application  for  registration,  but,  in  consequence  of  the 
questions  raised  on  the  first  application,  had  not  yet  been 
advertised. 

Of  the  twelve  marks  included  in  the  application  to  the 
Registrar  eleven  were  duly  advertised  in  the  Trade  Marks 
Journal^  under  Class  5,  on  the  31st  of  May,  1876,  by  the 
numbers  1480,  1481,  1482,  1483,  1485,  1486,  1487,  1488,  1489, 
and  1491,  and  No.  12  was  advertised  on  the  4th  of  Novem- 
ber, 1876 ;  and  in  November,  1876,  the  applicants  received 
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a  notice  from  the  Registrar  to  the  effect  that  the  marks  had 
been  duly  advertised,  and  would  be  registered.  But  shortly 
afterwards  the  following  letter  was  received  by  them  from 
the  Registrar  of  Trade- marks : — 

"I  regret  to  have  to  inform  you  that  in  the  pressure  of 
business  a  circular  letter  was  by  mistake  addressed  to  you 
stating  that  upon  payment  of  £6  the  marks  applied  for  by 
your  firm  would  be  placed  upon  the  register. 

"It  appears,  however,  from  an  examination  of  the  marks 
applied  lor  in  Class  5  that  a  representation  of  a  crown,  a 
horse-shoe,  and  the  words  'Best,'  'Bloom,'  'Plating,'  and 
many  others  denoting  various  qualities  of  iron,  were  so  com- 
monly used  in  the  iron  trade  at  the  date  of  the  passing  of 
the  act  as  to  prevent  their  being  registered  under  the  Trade- 
Marks  Act  as  the  private  marks  of  any  individual  or  firm. 
356]  *"  You  will  observe  in  sect.  10  of  the  Trade-Marks 
Act  of  1875  that  only  ^distinctive^  devices,  marks,  words, 
or  combinations  of  hgures  or  letters  used  as  a  trade-mark 
before  the  passing  of  the  act  may  be  registered  as  such 
under  this  act. 

"Under  the  circumstances,  I  shall  only  be  able  to  place 
npon  the  register  one  of  your  marks  consisting  of  the  letters 
B  B  H,  with  one  or  more  of  the  common  marks  (i.e.,  1480,. 
1482,  or  1485),  and  Nos.  1481,  1483,  and  1488. 

"Before,  however,  placing  upon  the  register  a  mark  con- 
taining a  device  common  to  the  trade,  that  is  to  say,  in  your 
case  one  of  the  three  Nos.  1480,  1482,  or  1485,  it  will  be 
necessary  to  amend  the  description  of  the  mark  by  adding 
a  reference  to  these  common  parts.  For  instance,  your 
mark  No.  1482  would  be  described  as  consisting  of  'the 
letters  B  B  H  in  connection  with  a  crown  and  horse-shoe, 
the  crown  and  horse-shoe  being  devices  common  to  the  iron 
trade.' 

"On  your  informing  me  which  of  the  marks,  1480,  1482, 
or  1485,  you  would  desire  to  have  registered,  a  fresh  circular 
letter  will  be  addressed  to  you,  and  the  registration  fees 
forwarded  by  you  for  the  marks  which  cannot  be  registered 
will  be  returned." 

Further  correspondence  took  place,  in  the  course  of  which 
the  Registrar  withdrew  his  objection  to  the  registration  of 
the  word  "Bloom"  as  part  of  a  trade-mark,  but  continued 
to  decline  to  register  the  remaining  marks  to  which  he  had 
objected. 

A  trade-mark  had  been  registered  on  the  4th  of  January, 
1876,  on  behalf  of  the  respondents,  Messrs.  E.  J.  and  W. 
Baldwin,  consisting  of  the  word  "Arley,"  in  combination 
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With  a  crown,  with  the  explanation  that  the  crown  was  a 
eymbol  common  to  the  trade. 

The  present  notice  of  motion  was  accordingly  given  in 
order  to  raise  the  question  of  the  right  of  the  apphcants  to 
register  all  tiie  marks  which  they  claimed,  and  came  on  to 
be  heard  before  Vice-Chancellor  Malins  on  the  1st  of  March, 
1877. 

Southgate^  Q.C.,  Bristowe,  Q.C.,  and  W.  P.  Beale^  in  sup- 
port of  the  motion :  There  is  no  question  raised  as  to  the 
validity  of  these  trade-marks,  and  they  have  been  recognized 
as  valuable  assets  of  the  ^business  in  Hall  v.  Bar-  [357 
TOWS  (').  The  Registrar  has  in  fact  recognized  the  principle 
which  the  applicants  desire  to  apply  by  registering  the 
designs  of  the  respondents,  which  also  contained  marks 
common  to  the  trade.  All  the  marks  in  question  come 
within  the  definition  of  the  10th  section  of  the  act  of  1875, 
*'any  special  and  distinctive  word  or  words  or  combination 
of  figures  or  letters  used  as  a  trade-mark  before  the  passing 
of  this  act,"  and  therefore  mav  be  registered,  notwithstand- 
ing the  strict  construction  which  seems  to  have  been  put 
upon  the  act  with  regard  to  new  marks  in  Ex  parte  Ste- 
phens (").  The  applicants  here  would  be  liable  to  three 
sources  of  injury  if  all  the  marks  were  not  registered.  They 
would  run  the-  risk  of  a  loss  of  their  rights  under  sect.  3  of 
the  act,  they  would  incur  a  difficulty  in  obtaining  registra- 
tion abroad,  it  being  impossible  to  make  a  selection  of 
marks  which  would  be  suitable  for  all  countries,  and  there 
would  be  the  danger  of  adverse  rights  being  acquired  by 
registration  by  other  persons. 

Rigby  {Sir  J.  HolJcer^  A.G.,  with  him),  for  the  Registrar 
of  Trade-marks:  The  Registrar  in  administering  the  act 
follows  the  directions  of  the  Commissioners  of  Patents. 
This  is,  therefore,  an  appeal  from  those  commissioners 
where  their  judgment  is  conclusive:  Re  MeikW s  Applica- 
tion ("). 

The  applicants  are  not  really  injured  by  the  refusal  to 
register,  because  the  act  of  1876  gives  a  right  of  action  in 
the  case  of  trade-marks  which  the  Registrar  has  refused  to 
register.  The  register  comprises  in  fact  only  trade- marks 
as  defined  by  the  act,  and.  con  templates  the  existence  of 
other  trade-marks  which  are  not  registered.  The  reason 
for  excluding  the  marks  is  that  to  place  them  on  the  register 
would  be  to  give  a  prima  facie  right,  and  so  in  process  of 
time  exclude  others  from  using  symbols  which  are  either 
common  to  the  trade  or  merely  designate  quality.    Marks 
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merely  indicating  quality  are  not  trade-marks,  not  being 
distinctive  of  any  particular  manufacturer:  Raggett  v. 
Findlater  (').  If  such  marks  are  allowed  to  be  registered 
the  words  "special  and  distinctive"  must  be  struck  out  of 
the  act.  , 

358]  *rMALiNS,  V.C:  I  should  not  have  considered 
the  words  "Special  Best,  Best"  bv  themselves  as  being 
properly  the  subject  of  registration,  but  it  does  not  follow 
that  words  of  description  may  not  be  part  of  a  trade-mark, 
as  in  Lee  v.  Haley  i^),'] 

The  question  is,  whether  the  marks  are  capable  of  regis- 
tration. The  words  objected  to  are  such  as  could  not  be 
registered  by  themselves,  and,  having  regard  to  the  words 
of  the  act,  cannot  be  registered  in  combination  with  other 
marks.  Raggett  v.  Findlater  Q)  would  have  been  an  au- 
thority for  refusing  an  injunction  if  this  had  been  a  suit  for 
infringing  these  marks  instituted  before  the  Trade-Marks 
Registration  Act  came  into  force. 

J.  Pearson,  Q.C.,  and  Carpmael,  for  Messrs.  E.  J.  and 
W.  Baldwin,  did  not  object  to  the  registration  of  the  ap- 
plicants' marks. 

Malins,  V.C:  This  is  an  application  under  the  Trade- 
Marks  Registration  Act,  1875,  and  the  Trade-Marks  Regis- 
tration Amendment  Act,  1876.  It  appears  that  the  original 
firm  of  Bradley,  Barrows  &  Hall,  of  which  the  applicants 
are  now  the  partners,  had  from  a  very  early  period  been  in 
the  habit  of  using  trade-marks  of  various  forms,  of  which 
the  letters  "B  B  H,"  being  the  initials  of  the  original 
partners,  always  formed  part,  and  upon  settling  the  accounts 
with  the  executor  of  a  deceased  partner,  it  became  neces- 
sary for  him  to  file  a  bill  to  take  tlie  partnership  accounts, 
and  on  that  occasion  various  trade-marks  used  by  the  firm 
were  taken  into  consideration  by  Lord  Westbury,  and  he 
dealt  with  them  as  things  of  value  for  which  the  plaintiff, 
as  representing  the  share  of  the  deceased  partner,  received 
compensation.  I  do  not  rest  my  judgment  upon  that,  be- 
cause that,  in  the  absence  of  adverse  litigants,  did  not  amount 
to  a  formal  decision,  but  the  marks  were  then  looked  upon 
as  things  of  value.  Several  of  the  trade- marks  generally 
consist  of_a  crown  combined  with  the  letters  B  B  H.  Now 
there  is  no  doubt  that  a  crown  of  itself  cannot  be  a  distinc- 
tive trade-mark.  It  is  common  to  the  iron  trade  as  to 
almost  every  trade  in  the  country.  It  appeared  in  the 
359]  celebrated  case  of  Rodgers  v.  *j}fowul{*),  Messrs. 
Rodgers  &  Son  always  used  a  crown  with  their  own  name 
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or  devices  of  a  particular  character  attached,  and  their  right 
to  the  crown  in  these  combinations  was  thoroughly  estab- 
lished in  that  case.  Then  there  are  thirty-two  trade-marks 
used  by  this  firm.  Most  of  them  contain  the  letters  B  B  H, 
tliat  is,  *' Bradley,  Barrows  &  Hall."  No.  2  means  Bradley, 
Barrows  &  Hall,  Bloomtield  being  the  name  of  their  works. 
Then  there  is  one  meaning,  '* Bradley,  Barrows  &  Hall  Pla- 
ting.'' Then  in  No.  6  the  letters  B  B  H  are  by  the  side  of 
the  crown  instead  of  under  it,  as  in  No.  1.  Then  there  is 
"B  B  H  Bloom.,"  which  also  means  the  works.  Then  the 
next  is  "Bloomfield"  sinaply,  and  so  on  in  various  com- 
binations, such  as  "B  B  H  Bloomfield  extra  treble  best." 
The  Registration  of  Trade  Marks  Act  is  undoubtedly  a 
very  important  one,  but  it  has  had  a  very  short  existence, 
having  only  received  the  royal  assent  on  the  30th  of  Au- 
gust, 1875.  Now  in  order  to  decide  what  sort  of  trade- 
marks come  within  the  act,  I  must  refer  to  the  contents  of 
the  act  itself.  The  first  section  says :  *' A  register  of  trade- 
marks, as  defined  by  this  act,  and  of  the  proprietors  thereof, 
shall  be  established  under  the  superintendence  of  the  Com- 
missioners of  Patents,  and  from  and  after  the  1st  day  of 
July,  1876,  a  person  shall  not  be  entitled  to  institute  any 
proceeding  to  prevent  the  infringement  of  any  trade-mark 
as  defined  by  this  act  until  and  unless  such  trade-mark  is 
registered  in  pursuance  of  this  act."  That,  by  the  act  of 
1876,  is  altered,  so  that  the  time  for  registering  is  extended 
to  the  1st  of  July,  1877,  and  it  is  also  altered  in  this  ma- 
terial respect,  that  the  fact  of  the  registration  being  refused 
is  not  to  be  conclusive  against  the  owner  of  the  trade-mark, 
but  on  getting  a  certificate  from  the  Registrar  acting  under 
the  direction  of  the  Commissioners  of  Patents  that  the 
registration  has  been  refused,  he  is  to  be  in  the  same  situa- 
tion in  suing  for  the  protection  of  his  trade-mark  as  if  the 
act  had  not  passed,  and  therefore  would  not  be  precluded, 
though  he  would  certainly,  in  my  opinion,  have  greater  dif- 
ficulties to  contend  with  than  if  the  trade-marks  had  not 
been  registered,  not  only  in  this  country,  but  still  more  in 
foreign  countries,  where  registration  would,  I  think,  be  re- 
luctantly granted  of  trade-marks.  *not  registered  in  [360 
the  country  of  the  owner's  domicil.  Then,  I  think,  there  is 
nothing  material  in  the  2d  section,  which  provides  that 
trade-marks  must  be  registered  as  belonging  to  particular 
goods,  and  classes  of  goods,  and  so  forth.  Then  the  3d 
section  gives  the  owner  of  4^rregistered  trade-mark  un- 
doubtedly a  very  great  advantage,  by  making  the  regis- 
tration of  a  person  as  first  proprietor  of  a  trade-mark  jprma 
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facie  evidence  of  his  right  to  the  exclusive  use  of  such 
trade-mark,  and  after  the  expiration  of  live  years  from  the 
date  of  such  registration  conclusive  evidence  of  such  right, 
subject  to  the  provisions  of  the  act  as  to  its  connection  with 
the  good-will  of  a  business.  Therefore  if  a  mark  is  once 
registered,  five  years'  time  will  give  the  absolute  and  un- 
qualified right  to  it  forever.  [His  Lordship  then  read  the 
5th  section  of  the  act,  and  continued :]  The  party  ag- 
grieved means  the  party  objecting  to  the  registration.  The 
court  is,  by  the  rules  made  under  the  act,  defined  to  be  the 
Chancery  Division  of  the  High  Court  of  Justice,  and  the 
court  is  armed  with  the  most  complete  power  of  deciding 
whether  a  trade-mark  shall  be  registered,  and,  if  regis- 
tered, whether  it  shall  be  removed  from  the  register.  Then 
the  6th  section  provides,  amongst  other  things,  that  it  shall 
not  be  lawful  to  register  as  part  of,  or  in  combination  with, 
a  trade-mark  any  words  the  exclusive  use  of  which  would 
not,  by  reason  of  their  being  calculated  to  deceive  or  other- 
wise, be  deemed  entitled  to  protection  in  a  court  of  equity, 
or  any  scandalous  designs.  [His  Lordship  then  read  the 
10th  section  of  the  act,  and  continued:]  It  appears  that 
it  is  necessary  under  the  rules  that  a  person  desiring  to  ob- 
tain a  registration  of  a  trade-mark  should  advertise  for 
three  months  in  the  Trade-Marks  Journal^  which,  by  the 
intention  of  the  Legislature,  is  circulated  amongst  all  trades. 
Trade-marks  in  respect  of  iron  would  therefore  necessarily 
find  their  way  amongst  the  traders  in  iron,  and  any  person 
finding  himself  aggrieved  by  the  registration  of  a  trade- 
mark must  have  had  the  most  ample  opportunity  before 
the  Registrar  of  raising  objections  to  the  registration.  In 
the  present  case,  the  advertisements  have  been  gone  through 
for  twelve  distinct  marks,  and  the  Registrar  has,  I  think, 
acceded  to  six,  and  has  allowed  the  applicants  the  choice  of 
another. 

By  the  68th  rule,  the  Registrar  is  bound  to  act  under  the 
361]  *direction  of  the  Patent  Commissioners,  who  are  the 
Lord  Chancellor,  the  Master  of  the  Rolls,  and  the  law  offi- 
cers of  the  Crown,  all  of  them,  therefore,  persons  deserving 
the  highest  possible  consideration,  and  against  whose  judg- 
ment, were  1  not  left  perfectly  at  liberty  by  the  act  of  Par- 
liament, I  should  carefully  hesitate  to  decide.  But  it  is 
plain  that  it  was  never  intended  that  the  decision  of  the 
Commissioners  of  Patents,  without  hearing  counsel  for  any 
party,  should  finally  determine  the  right  to  registration. 
Such  a  doctrine  as  that  would  be,  I  think,  inconsistent  with 
the  sections  of  the  act  to  which  I  have  referred,  and  which 
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provide  tbat  the  court  is  to  decide  all  questions  with  ref- 
erence to  the  right  of  registration  and  removal  from  the 
regist^^r.  It  was  never  intended  that  the  direction  of  the 
Commissioners  or  the  decision  of  the  Registrar,  or  that  of 
any  judge  of  a  court  of  first  instance,  should  be  conclusive, 
nor  is  even  the  decision  of  the  Court  of  Appeal  conclusive. 
Nothing  is  conclusive  except  the  decision  of  the  House  of 
Lords. 

Now  the  registration  of  the  trade-marks  B  B  H  with  a 
crown,  B  B  H  under  ttie  crown,  B  B  H  Bloomfield,  and 
B  B  H  Bloom.,  has  been  allowed.  But  objection  is  made  at 
present  to  the  registration  of  the  crown  with  B  B  H  under 
it,  and  a  horse-shoe,  B  B  H  under  the  crown  and  the  word 
*'  plating,"  and  B  B  H  by  the  side  of  the  crown.  Now,  in- 
asmuch as  it  is  distinctly  proved  that  all  these  trade-marks 
have  been  used  by  this  firm  for  many  years  past,  on  what 

f)rinciple  they  should  not  be  allowed  to  use  them  I  am  at  a 
OSS  to  understand.  Mr.  Rigby  argued  that  they  are  not 
entitled  to  use  any  word  descriptive  of  quality.  Anything 
which  indicates  that  the  iron  is  made  by  this  particular  firm 
or  in  these  particular  works  is  not  objected  to ;  but  it  is 
said  they  must  not  add  anything  descriptive  of  quality  or 
quantity  only,  and  Mr.  Rigby  appeals,  I  must  say  some- 
what to  my  surprise,  to  my  decision  in  Raggett  v.  Find- 
later  ('),  where  I  decided,  as  I  should  undoubtedly  decide 
again  if  I  had  the  case  before  me,  that  the  words  "Nour- 
ishing Stout"  could  not  be  a  trade-mark,  because  they  were 
merely  descriptive  of  quality,  and  not  associated  with  any 
name.  The  case  there  was  that  the  plaintiflPs  stout  was 
called  "Blockey's  Nourishing  Stout."  The  defendant, 
named  Findlater,  called  his  *"Findlater's  Nour-  [362 
ishing  Stout."  If  Findlater  had  described  his  stout  as 
"Blockey's  Nourishing  Stout,"  most  undoubtedly  I  should 
have  stopped  it,  because  it  w^ould  have  been  an  infringe- 
ment of  Blockey's  trade-mark. 

Now,  in  this  case,  if  anybody  were  to  put  on  their  iron 
*' Extra  treble  best"  simply,  there  would  be  no  trade- mark 
and  no  infringement  of  any  right ;  but  if  anybody  put  on 
their  iron  B  B  H  Bloomfield  Extra  Treble  Best,"  B  B  H 
meaning  Bradley,  Barrows  &  Hall,  Bloomfield  meaning  the 
works,  the  whole  combination  would  mean  the  iron  of  which 
''Extra  Treble  Best"  is  the  description.  'Now  I  will  take 
the  mark  which  is  so  much  objected  to,  namely,  the  one 
with  the  horse-shoe,  and  ask  what  any  ordinary  person  would 
understand  by  it.    There  is  Bradley,  Barrows  &  Hall,  that  is 

(»)  Law  Rep.,  17  Eq.,  29;  7  Eng.  R.,  763. 
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B  B  H  with  the  crown,  their  regular  trade-mark,  and  a  horse- 
Bhoe  by  the  side  of  it.  The  horse-shoe  evidently  means 
that  this  iron  is  adapted  for  making  horse-shoes.  Why 
should  it  not  be  so  marked?  If  a  man  who  has  been  in  the 
habit  of  dealing  with  them  through  a  correspondent  writes 
to  that  correspondent  to  send  him  a  certain  quantity  of 
B  B  H  iron  for  norse-shoes,  the  correspondent  would  look  at 
the  store  and  select  and  send  that  qualtity.  Therefore  that 
is  a  valuable  trade-mark.  Then,  in  the  same  way,  a  man 
may  apply  for  plating  iron,  that  is,  as  I  understand,  iron 
which  will  take  tin  plating,  that  is,  iron  rolled  out  into 
very  thin  plates,  for  which  purpose  a  good  quality  of  iron 
would  be  required.  Such  a  man  would  ask  for  B  fe  H  iron 
for  plating.  Then  the  correspondent  would  look  to  the 
store  and  write  for  B  B  H  plating  iron.  That  would  be  the 
guarantee  to  him  that  he  had  got  what  he  wanted.  So,  to 
take  the  instance  of  a  brewer,  double  X  indicates  one 
strength  and  treble  X  a  greater  strength  of  beer,  and  any 
one  knows  that  he  has  got  the  quality  he  wants,  because 
there  is  a  label  marked  double  X  or  treble  X,  as  it  may  be, 
bearing  the  name  of  the  firm.  The  guarantee  here  that  the 
customer  gets  the  right  manufacture  is  the  letters  B  B  H. 
It  is  the  guarantee  of  the  firm,  and  the  mark  of  quality 
shows  the  particular  description. 

Now,  if  before  the  passing  of  the  act  of  1875  this  case 
had  come  before  the  court  on  an  application  by  Messrs. 
Barrows  &  Sons  to  restrain  some  other  trader  from  making 
363]  iron  with  the  *mark  B  B  H  Bloomfield  Extra  Treble 
Best,  the  whole  of  those  words  would  constitute  the  trade- 
mark, and  although  Extra  Treble  Best  by  itself  would  be 
nothing,  the  combination  of  B  B  H  Bloomfield  Extra  Treble 
Best  becomes  a  trade-mark.  So,  in  the  same  manner,  would 
be  B  B  H  with  the  crown.  The  horse-shoe  by  itself  would 
be  nothing,  but  B  B  H  with  the  horse-shoe  has  been  used 
for  many  vears  as  a  trade- mark.  Just  so  in  Raggett  v. 
Findlater{^).  ''Blockey's  Nourishing  Stout"  is  a  trade- 
mark which  Findlater  would  have  been  restrained  from 
using.  Therefore  I  agree  with  Mr.  Rigby  that  so  far  as  the 
words  claimed  are  descriptive  of  quality  they  cannot  be 
trade-marks,  but  when  they  are  combined  with  initials  of 
the  firm  or  the  name  of  the  works  at  which  the  iron  is 
made,  the  whole  combination  constitutes  one  trade-mark. 

Now,  is  there  anything  in  the  act  of  Parliament  inconsist- 
ent with  this?  The  10th  section  says:  ''For  the  purposes 
of  this  act  a  trade-mark  consists  of  one  or  more  oi  the  fol- 

(')  Law  Rep.,  17  Eq.,  29. 
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lowing  essential  particulars,  that  is  to  say,  a  name  of  an 
individual  or  iirm  printed,  impressed,  or  woven  in  some 
particular  and  distinctive  manner."  Here,  it  is  not  the  firm 
in  full,  but  the  initials,  which  comes  to  the  same  result — 
"a  written  signature  or  copy  of  a  written  signature  of  an 
individual  or  firm."  That  would  be  such  a  thing  as  the 
celebrated  Cologne  water,  the  trade-mark  of  which  is 
*' Johann  Maria  Farina  Jlau  de  Cologne — '*a  distinctive  de- 
vice, mark,  heading,  label,  or  ticket."  The  horse-shoe  is 
such  a  device  in  one  of  them,  and  there  are  other  devices  in 
the  others.  *' And  there  may  be  added  to  any  one  or  more 
of  the  said  particulars  any  letters,  words,  or  figures  ;  also" 
— and  this  is  most  important^"  any  special  and  distinctive 
word  or 'words  or  comoination  of  figures  or  letters  used  as  a 
trade-mark  before  the  passing  of  this  act  may  be  registered 
as  such  under  this  act"  What,  therefore,  I  am  to  inquire 
is,  what  was  the  trade-mark  used  by  this  firm  before  the 
passing  of  this  act  ?  Because,  whatever  they  used  as  a  trade- 
mark before  the  passing  of  this  act  they  may  have  regis- 
tered as  a  trade-mark  after  the  act,  and  my  interpretation 
of  the  act  is  this,  that  whenever  there  is  a  trade-mark  which 
has  been  lawfully  used,  whether  it  consits  of  a  single  device, 
as  the  crown  with  the  ^initials,  or  of  a  foreign  word  [364: 
such  as  "Anatolia,"  or  the  Turkish  word  for  "warranted" 
simply,  or  of  a  name  with  a  device,  or  also  of  a  description 
of  quality,  if  the  whole  combination  is  such  as  would  before 
the  passing  of  the  act  have  been  the  proper  subject  of  a 
trade- mark,  and  could  have  been  protected  as  a  trade-mark, 
that,  in  my  opinion,  should  be  registered,  and  can  properly 
be  registered.  Therefore,  in  the  words  of  the  act,  "Any 
special  and  distinctive  word  or  words  or  combination  of 
figures  or  letters  such  as  was  used  as  a  trade-mark  before 
the  passing  of  this  act  may  be  registered  as  such  under 
this  act." 

Now,  therefore,  I  am  very  clearly  of  opinion  that  all  these 
descriptions  of  quality  when  combined  with  B  B  H  and  the 
crown,  and  the  name  of  the  works,  or  anything  to  show  that 
it  is  work  made  by  this  firm  only  of  a  particular  quality,  is 
properly  the  subject  of  a  trade-mark,  and  therefore  can 
properly  be  registered  under  the  act. 

I  liold,  therefore,  that  every  one  of  the  four  trademarks 
which  have  been  duly  advertised  and  not  registered  should 
be  registered,  and  I  think  it  is  a  circumstance  which  greatly 
goes  to  fortify  the  view  I  take  of  the  case  that  though  this 
firm,  so  well  known,  have  advertised  these  trade-marks  for 
three  months  in  this  public  parliamentary  journal,  no  single 
22  Eng.  Rep.  18 
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person  has  ever  appeared  to  object  to  them.  Therefore  I  am 
at  a  loss  to  see  what  possible  harm  can  arise  from  it,  nor 
can  I  understand  why  there  should  be  so  much  zeal  on  the 
part  of  the  Regislrar  or  Commissioners  of  Patents  to  pre- 
vent the  registration  of  that  which  has  been  a  fair  protection 
to  the  trade  of  the  applicants  for  so  many  years. 

I  am  therefore  of  opinion  that  I  must  accede  to  the  appli- 
cation embraced  in  the  notice  of  motion. 


From  this  decision  the  Registrar  of  Patents  appealed. 
The  appeal  was  heard  on  the  26th  of  April. 

Sir  J.  Holker^  A.G.,  and  Rigby^  for  the  appellant. 

Southgate,  Q.C.,  Bristowe,  Q.C.,  and  W.  P.  Beale^  for 
Messrs.  Barrows. 
365]     *Before  the  opening  of  the  appeal  was  concluded, 

Jessel,  M.R.,  said:  It  appears  to  me  that  the  proper 
mode  of  registering  the  trade-mark  in  such  a  case  as  the 
present  is  as  follows : 

Register  B  B  H,  used  either  alone  or  in  combination  with 
a  crown  or  with  a  horse-shoe,  or  with  a  crown  and  horse- 
shoe, or  with  any  other  mark,  device,  or  words  signifying 
the  quality  of  the  iron. 

The  marks  ''BLOOMFIELD"  and  *' BLOOM"  would  be 
registered  in  the  same  way. 

Probably  this  will  suit  the  views  of  both  parties.  If  not, 
the  matter  may  be  mentioned  again. 

James,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

The  case  was  not  mentioned  again. 

Solicitors:  Wilson^  Bristowe  &  Carpmael;  WTiately^ 
Milward  &  Whitehead. 


[6  Chancery  Division,   367.] 
C.A.,  March  16,  1877. 

367]        *^^  parte  Mann.    In  re  Kattengell. 

BUI  of  Exchange — Proof — Loan  necured  hy  BUU  accepted  by  Borrower  and  by  Asstgn- 
ment  of  Debts  due  to  him — Negotiation  of  Bills — Baukniptcy  of  Acceptor — Appli- 
cation of  Proceeds  of  Assigned  Debts. 

Loans  were  made  by  M.  to  K.  on  the  security  of  bills  of  exchange  drawn  by  M. 
and  accepted  by  K.  The  loans  were  also  secured  by  the  assignment  to  M.  of  debts 
due  to  K.,  notice  being  given  to  the  debtors.  M.  discounted  the  bills  with  his 
bankers.  K.  filed  a  liquidation  petition,  and  the  bankers  proved  in  the  liquidation 
for  the  full  amount  of  the  bills.  The  assigned  debts  not  having  been  collected,  it 
was  arranged  between  M.  and  the  trustee  that  the  latter  should  collect  them,  and 
hold  the  proceeds  without  prejudice  to  M.'s  rights.  The  debts  having  been  col- 
lected, the  trustee  refused  to  pay  over  the  proceeds  to  M.  unless  he  would  take  up 
the  bills: 
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Hdd^  that,  in  the  absence  of  the  bankers,  it  could  not  be  decided  whether  the 
proof  upon  the  bills  ought  to  be  reduced  by  the  proceeds  of  the  assigned  debts. 

But,  held,  that  M.  was  not  entitled  to  the  prooeeds  unless  he  took  up  the  bills,  and 
that  the  proper  order  to  make  was  that  the  trustee  should  apply  the  proceeds  in  dis- 
charging M.'s  liability  upon  the  bills. 


[6  Chancery  Division,  872.] 
C.A.,  March  22,  1877. 

*Ex  parte  Blakemore.     In  re  Blakemore.     [372 

Proof  in  Bankruptcy — Provable  Debt — Liability  capable  of  being  fairly  estimated — 
Annuity  during  Widowhood— Bankrujrttcy  Act,  1869  (82  <fr  88  Viet.  c.  71),  8,  81. 

A  widow  was  entitled  under  the  will  of  her  husband  to  an  annuity  during  her  life 
or  widowhood,  and  it  was  chareed  upon  property  bequeathed  by  him  to  nis  sons, 
and  was  further  secured  by  the  joint  and  several  bond  of  the  sons.  The  sons  filed  .a 
liquidation  petition : 

Held,  that  the  value  of  the  contingency  of  the  widow's  marrying  again  was  capa- 
ble of  being  fairly  estimated,  and  that  proof  must  be  admitted  for  the  value  of  the 
future  payments  as  ascertained  by  an  actuary. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Mnrray,  sitting  as  Chief  Judge  in  Bankruptcy. 

John  Blakemore,  an  upholsterer  at  Leamineton,  by  his 
will,  dated  the  1st  of  February,  1868,  bequeathed  to  his  wife, 
Maria  Blakemore,  and  his  eldest  son,  John  Blakemore,  all 
his  stock-in-trade,  trade  fixtures  and  tools,  and  all  book 
debts  which  should  be  employed  by  him  in  his  business, 
upon  trust,  after  payment  of  all  his  debts  (except  mortgage 
debts),  and  funeral  expenses,  and  a  legacy  of  £20  to  his 
wife,  to  carry  on  his  business  until  his  youngest  son,  Alfred 
Blakemore,  should  have  attained  the  age  of  twenty-one,  or 
should  have  died,  and  the  legacies  thereinafter  bequeathed 
to  his  daughters  should  be  fully  paid.  And,  when  those 
events  had  happened,  the  testator  directed  that  his  business, 
and  the  capital  and  stock  engaged  therein,  should  go  and 
belong  to,  and  he  thereby  bequeathed  the  same  to,  nis  two 
sons  in  equal  shares,  in  the  hope  they  might  continue  to 
carry  on  the  same  as  partners,  if  both  should  then  be  living, 
but,  if  only  one  should  then  be  living,  then  he  bequeathed 
the  same  to  such  one  only;  but  in  either  case  subject  and 
charged  nevertheless  with  the  payment  to  his  wife  during 
her  life  and  widowhood  of  the  annual  sum  of  £80.  And  in 
order  the  better  to  secure  the  payment  thereof,  the  testator 
thereby  directed  that,  before  his  sons  or  son  should  be  en- 
titled to  the  benefit  of  the  bequest,  they  (or  such  one  of 
them  as  should  so  become  entitled  thereto)  should  make  and 
execute  the  joint  and  several  or  the  sole  bond  (as  the  case 
might  be)  of  such  sons  *or  son,  in  a  sufficient  penal    [373 
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sum  for  securing  the  payment  of  the  annuity,  and  should 
deliver  the  bond  to  his  wife.  The  testator  died  on  the  23d  of 
August,  1868.  The  son  Alfred  attained  twenty-one  on  the 
9th  of  July,  1870,  and  after  that  the  business  was  carried 
on  by  the  two  sons  in  partnership.  On  the  8th  of  January, 
1874,  they  executed  a  joint  and  several  bond  to  the  widow 
to  secure  the  annuity.  In  July,  1876,  they  filed  a  liquida- 
tion petition,  under  which  E.  C.  Foreman  was  appointed 
trustee.  The  widow,  on  the  22d  of  December,  1876,  tendered 
a  proof  in  the  liquidation  for  £200,  being  two  and  a  half 
years'  arrears  of  the  annuity  up  to  the  day  of  filing  of  the 
petition,  and  for  £13  interest  on  the  arrears,  and  for  the 
lurther  sum  of  £657,  being  the  value  of  the  annuity  for 
the  widow's  life,  according  to  the  table  fixed  by  the  Succes- 
sion Duty  Act,  1853,  she  having  been  at  the  date  of  the 
filing  of  the  petition  in  her  65th  year.  The  trustee  admitted 
the  proof  for  the  £213,  but  rejected  it  as  to  the  £657,  on  the 
ground  that  that  amount  was  in  respect  of  an  annuity 
terminable  upon  a  contingency  not  capable  of  valuation. 
The  Registrar  affirmed  the  decision  of  the  trustee.  The 
widow  appealed. 

WlnslotOy  Q.C.,  and  Flnlay  Knight^  for  the  appellant: 
There  having  been  a  breach  of  the  condition  of  the  bond, 
proof  would  have  been  admitted  even  under  the  old  law : 
JEx  parte  Rowlatt  (') ;  Ex  parte  Marshall  (•) ;  Ex  parte 
Tkistlewood  (").  But,  at  any  rate,  sect.  31  of  the  act  of 
1869  meets  the  case.  The  value  of  the  contingency  is  not 
incapable  of  being  fairly  estimated :  Ex  parte  Waters  {^)\ 
Brett  v.  Jackson  (*) ;  Ex  parte  Jackson  (*) ;  Ex  parte  Na- 
den  (') ;  Ex  parte  Llynvi  Coal  and  Iron  Company  (').  In 
Ex  parte  ParratH^\  a  case  under  the  old  law,  an  annuity 
payable  while  a  person  continued  to  superintend  saltworks, 
which  might  be  discontinued  by  reason  of  the  brine  ceasing 
to  flow  or  by  reason  of  the  forfeiture  of  the  lease  of  the  brine 
pits,  was  held  to  be  capable  of  valuation.  The  Registrar 
founded  his  decision  upon  Ex  parte  Davis  ("),  but  that  was 
374]  merely  a  decision  that  the  *words  of  sect.  56  of  6 
Geo.  4,  c.  16,  did  not  apply.  The  onus  is  on  the  trustee  to 
show  that  the-appellant's  proof  ought  to  be  reduced  by  rea- 
son of  the  contingency  of  her  marrying  again. 

Roxburgh^  Q.C.,  and  Romer^  for  the  trustee:    The  value 

(')  2  Rose,  416.  (»)  20  W.  R.,  1023. 

(')  1  Mont.  A  A.,  118,  145.  (')  Law  Rep.,  9  Ch.,  670. 

(»)  19  Ves.,  236,  245.  (8)  Law  Rep.,  7  Ch.,  28,  81. 

{*)  Law  Rep.,  8  Ch.,  662.  (»)  2  Mont.  <k  A.,  626. 

(*)  Law  Rep.,  4  C.  P.,  259.  ('»)  Mont.,  297. 
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of  the  contingency  is  not  capable  of  judicial  determination : 
Mudge  v.  Rowan  (*). 

[Mellish,  L.J.:  Is  the  proportion  of  the  number  of 
widows  aged  sixty-five  who  marry  again  to  the  whole  num- 
ber of  widows  of  that  age  such  that  the  contingenov  can 
make  any  diflference  in  the  value  of  the  annuity  ?  I  should 
think  it  would  be  an  exaggeration  to  say  that  the  proportion 
is  one  to  ten.] 

There  is  no  means  of  ascertaining  that  proportion.  The 
contingency  cannot  be  valued  by  means  of  an  average  as  the 
expectation  of  life  at  a  given  age  can.  There  are  no  tables 
founded  on  experience. 

[Mellish,  L.J.:  In  order  to  justify  us  under  sect.  31  in 
rejecting  the  proof,  we  must  find  expressly  that  the  value  of 
the  contingency  is  incapable  of  being  fairly  estimated.] 

Ex  parte  Dams  (")  shows  that  it  is.  The  case  of  this 
particular  widow  must  be  looked  at ;  the  court  cannot 
decide  by  an  average.  When  sect.  31  says  that  "liabil- 
ity" shall  include  anything  which  as  to  mode  of  valuation 
is  assessable  only  as  matter  of  opinion,  it  does  not  mean 
mere  guess-work. 

James,  L.J.:  I  am  of  opinion  that  we  cannot  judicially 
declare  that  this  contingency  is  incapable  of  being  fairly 
estimated.  Like  every  other  contingency  affecting  human 
life  or  human  conduct,  it  is,  I  think,  capable  of  estimation. 
No  doubt  it  is  uncertion  whether  the  appellant  will  marry 
again,  just  as  the  duration  of  any  particular  life  is  uncer- 
tain. But,  thougKthe  duration  of  a  particular  life  is  un- 
certain, the  expectation  of  fife  at  a  given  age  is  reduced  to  a 
certaintv  when  you  have  regard  to  a  million  of  lives.  The 
value  01  the  expectation  of  life  is  arrived  at  hj  an  average 
deduced  from  practical  experience.  The  intention  of  the  act 
was  to  get  rid  of  *the  diflSculties  which  had  arisen  in  [375 
former  cases,  in  which  very  great  hardship  had  been  in- 
flicted both  upon  creditors  who  were  deprived  of  any  share 
of  the  bankrupt's  assets,  and  upon  the  bankrupt,  who  re- 
mained liable  to  the  creditor's  claims.  I  think  that  sect.  31 
was  intended  to  apply  to  all  cases  of  this  kind,  and  pre-emi- 
nently to  the  case  of  an  annuity  determinable  on  a  contin- 
gency. We  cannot  say  that  the  contingency  is  incapable  of 
valuation. 

Mellish,  L.  J.,  and  B  ago  all  ay,  J.  A.,  concurred. 

It  was  then  arranged  that  it  should  be  referred  to  an  actu- 
ary to  ascertain  the  svalue  of  the  annuity  as  a  simple  life 

(')  Law  Rep.,  8  Ex.,  85.  O  Mont,  297. 
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annuity,  and  to  deduct  from  that  value  such  a  sum  as  be 
should  estimate  to  be  the  proper  deduction  for  the  contin- 
gency. The  valuation  to  be  made  as  at  the  commencement 
of  the  liquidation.  Proof  was  to  be  admitted  for  the  value 
thus  ascertained. 

Solicitors  for  appellant :   Meld^  Roscoe  &  Co:,  agents  for 
A.  S.  Field  &  Son,  Leamington. 

Solicitors  for  trustee  :  Lawrence,  Plews  &  Co. 

See  10  Eng.  Rep.,  662  note.  was  held  to  be  a  fraud  upon  the  court, 

In  an  action  bj  a  mother  against  a  and  that  the  determination  was  void  for 

railway  company  for  negligently  kill-  such  fraud :    Clark  o.  Underwood,  17 

ing  her  son,  it  was  held  that  evidence  Barb. ,  202. 

showing  that  the  mother  was  a  widow  In  computing  the  estate  of  a  dowress, 

and  in  poor  healtli,  that  she  had  but  her  probabilities  of  life  may  properly 

little  means,  and  was  mainly  supported  be  calculated  upon  the  mortality  tables 

by  her  friends,  and  that  she  drew  a  published  in  the  compiled  laws,  unaf- 

pension  of  two  dollars  a  month  which  fected  by  any  consideration  as  to  her 

was  cut  off  by  the  death  of  the  child,  precise  condition  of  health  :  these  tables 

was  competent :  Ewen  9.  Chicago,  etc.,  lieing  made  up  by  averaging  lives  by 

88  Wise. ,  618.  the  actual  mortality  of  strong  and  sickly 

^  Where  the  owner  of  a  life  estate  was  alike,  any  attempt  to  refine  upon  these 

sick  and  not  expected  to  live,  but  that  averages    by  guessing  at  the    proba- 

fact  was  concealed  from  the  court,  and  bilities  of  a  given  life  would  be  too 

the  value  thereof  at  the  ordinary  rates  fanciful  and  conjectural  to  deserve  at- 

was  deducted,  as  against  infants  enti-  tention  in  determining  legal  rights : 

tied  to  the  reversion,  the  transaction  Brown  v.  Bronson,  85  Mich.,  415. 


[6  Chancery  Division,  878.] 
V.C.B.,  Feb.  14,  16 ;  C.A.,  May  9,  1877. 

378]  *NoBLE  V.  E^ward:es. 

[1876    N.    40.] 

Edwardes  v.  Noble. 

[1876    E.     84.] 

Hacimon  of  AffreemerU  rdeUing  to  Land — Action  for  Damages  for  Breach  of  Contract 
for  Sale  of  Land — AffOHnre  of  Damage* — Rettale  by  the  Vendor — Time  of  the  JSHssenee 
of  the  Contract — iSale  by  Trustees — Proper  VcUuation  of  Property, 

By  a  contract  in  writing,  dated  the  3d  of  September.  1873,  E.  agreed  to  purchase 
certain  freehold  farms  from  N.  for  £33,000,  subject  to  the  title  being  accepted  by  his 
solicitor.  The  purchase-money  was  to  be  paid  on  the  29th  of  September,  1873,  on 
which  day  it  was  presumed  that  the  contract  would  be  completed  and  possession 
given ;  but  in  the  event  of  the  purchase,  not  being  completed  on  that  day,  the  pur- 
chaser was*to  pay  interest  up  to  such  reasonable  time  as  might  be  agreed  upon  by 
his  solicitor.  When  the  title  was  produced  it  appeared  that  N.  was  not  the  legal 
owner  of  the  land,  but  had  agreed  to  purchase  tlie  same  from  the  trustees  of  a  settle- 
ment for  £21,000,  by  a  contract  whicli  was  not  completed  till  after  the  29th  of  Sep- 
tember, 1873.  E.  took  the  objection  that  it  appeared  on  tlie  face  of  the  title  that 
the  trustees  had  sold  the  estate  to  N.  for  a  grossly  inadequate  price.  N.  proved  that 
the  trustees  had  had  a  fair  valuation  made  of  the  land  before  offering  it  to  him,  but, 
notwithstanding,  on  the  29th  of  September,  E.  wrote  to  N.  stating  that  he  considered 
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the  objection  fatal,  and  that  he  rescinded  the  contract.  N.  then  obtained  a  convey- 
ance from  the  truatees,  and  resold  the  estate  for  £25,000  to  a  stranger,  and  in  Au- 
gust, 1875,  brought  an  action  against  E.  to  recover  the  difference  of  price  by  way  of 
damages  for  breach  of  the  contract.  E.  filed  a  bill  against  N.  to  restrain  the  action, 
and  to  obtain  a  declaration  that  the  contract  was  rescinded  : 

Ileld^  by  Bacon,  V.C.,  fii-st,  that  the  bill  to  obtain  a  declaration  of  the  rescis- 
sion of  the  contract  could  not  be  maintained,  and  that  E.'s  bill  must  therefore  be 
dismissed : 

Secondly,  that  the  apparently  inadequate  price  at  which  the  estate  was  sold  by 
the  trustees  was  not  a  fatal  objection  to  the  title,  and,  therefore,  that  E.  had  no  right 
to  rescind  the  contract : 

Thirdly,  that  N.  had  a  right  to  resell  the  estate  and  claim  the  difference  by  way  of 
damages  against  E.,  there  being  no  distinction  in  this  respect  between  a  sale  of  cnat- 
tels  and  of  land. 

JJeld^  on  appeal  (the  objection  not  having  been  urged  in  the  court  below),  that,  on 
the  construction  of  the  agreement,  it  was  to  be  completed  on  the  29th  of  September, 
1873,  and  that,  the  action  having  been  commenced  ^before  the  Judicature  [379 
Act  came  into  operation,  time  was  of  the  essence  of  the  contract ;  and  that,  the  ven- 
dor not  bein^  on  that  day  in  a  position  to  make  a  good  title  and  execute  a  convey- 
ance, he  could  not  sustain  an  action  for  damages. 

In  August,  1873,  the  plaintiff,  C.  Noble,  entered  into  a 
contract  to  purcliase  for  £21,000  from  the  trustees  of  the 
marriage  settlement  of  a  Mr.  Younge  three  farms  in  Hamp- 
shire, comprising  about  1,020  acres.  About  the  same  time 
he  entered  into  negotiations  with  the  defendant,  T.  D.  Ed- 
wardes, to  sell  him  these  farms  for  £33,000,  and  on  the  3d 
of  September,  1873,  a  contract  was  entered  into  in  a  letter 
written  by  Edwardes  to  Noble  as  follows: — 

"Provided  the  title  is  accepted  by  my  solicitor,  Mr.  Wat- 
son, I  agree  to  purchase  the  freehold  estate  called  the  Dud- 
ley, Bradley  and  Henley  Farms,  containing  1,020  acres,  or 
thereabouts,  at  the  price  of  £33,000,  to  be  paid  as  follows: 
say,  first,  to  my  a  deposit  of  £2,000  to  be  placed  in  the 
London  and  County  Bank,  Kensington,  in  our  joint  names, 
on  or  before  the  12th  instant ;  but  in  the  event  of  the  estato 
not  being  let  before  the  29th  of  September,  or  the  title  not 
approyed  of  then,  by  due  notice  from  my  solicitor,  the  de- 
posit is  to  be  returned  and  paid  to  my  credit  at  the  same 
bank ;  secondly,  the  balance  of  £31,000  I  agree  to  pay  on 
the  29th  of  September,  the  day  on  which  it  is  presumed  this 
purchase  will  be  completed,  and  possession  given  ;  but  in  the 
event  of  it  not  being  completed  at  the  date  agreed  to  I  am 
willing  to  pay  interest  on  said  £31,000,  after  the  rate  of  3 J 
per  cent,  per  annum,  up  to  such  reasonable  time  as  may  be 
agreed  to  by  my  solicitor." 

In  the  course  of  the  negotiation,  and  as  an  inducement  to 
make  this  purchase,  Edwardes  had  been  told  by  Noble  that 
he  would  find  a  substantial  tenant  for  the  farms  who  would 
be  willing  to  pay  a  rent  of  £1,100  a  year ;  and  durins  this 
time  Edwardes  was  in  treaty,  with  the  privity  of  Noble, 
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with  W.  J.  Goulton  to  grant  him  a  lease  of  the  farms  from 
the  29th  of  September,  1873.  On  the  30th  of  August,  1873, 
Goulton  wrote  to  Noble,  inclosing  a  memorandum  by  which 
he  proposed  to  take  the  farms  for  a  term  of  fourteen  or 
twenty-one  years  at  a  yearly  rent  of  £1,100. 

On  the  3d  of  September,  1873,  after  concluding  his  agree- 
ment for  purchase.  Noble  wrote  to  Goulton  accepting  him 
380]  as  his  tenant.  *At  the  foot  of  this  letter  was  a  mem- 
orandum by  Edwardes  to  the  effect  that  if  the  title  to  the 
estate  was  accepted  by  his  (Edwardes')  solicitor,  he  agreed 
to  accept  Goulton  as  his  tenant. 

At  the  time  of  entering  into  the  agreement  of  the  3d  of 
September,  1873,  the  property  in  question  had  not  been 
actually  conveyed  to  Noble  though  he  was  then  under  a 
contract  to  purchase  it  for  £21,000. 

An  abstract  of  Noble's  title  to  the  farms  was  shortly  after- 
wards delivered  to  Edwardes'  solicitor.  On  the  29th  of 
September,  1873,  Edwardes'  solicitor  sent  to  Noble's  soli- 
citor a  statement  of  his  objections  to  the  title,  and  informed 
him  that  by  reason  of  the  defects  specified  in  the  objections 
the  purchase  by  Edwardes  must  go  oflf.  The  chief  objections 
were — 

(1.)  That  the  sale  to  Noble,  the  vendor,  was  invalid,  be- 
cause it  appeared  that  the  vendors  to  him  (who  were  trus- 
tees of  Mr.  Younge's  marriage  settlement)  were  only  to 
receive  £20,000  of  the  purchase- money,  and  that  the  other 
£1,000  was  to  go  to  Thomas  Hooper,  the  present  lessee  of 
the  farms,  for  the  relinquishment  of  his  interests,  in  order 
that  Noble  might  at  once  have  vacant  possession  ;  and  con- 
sequently that  the  trustees  ought  not  to  have  sold  for  less 
than  £21,000. 

(2.)  That  the  price  for  which  the  trustees  sold  the  estate 
was  grossly  inadequate,  as  appeared  from  the  disparity  be- 
tween £33,000,  the  present  price,  and  £20,000,  the  price  paid 
by  Noble. 

The  attention  of  the  trustees  being  drawn  to  these  objec- 
tions, it  was  arranged  that  the  whole  purchase-money  should 
be  received  by  them,  and  the  £1,000  for  the  interest  of 
Hooper,  the  lessee,  should  be  provided  by  Mr.  Younge. 

As  to  the  inadequacy  of  price,  evidence  was  adduced  that 
the  trustees  had  taken  the  opinion  of  two  competent  survey- 
ors, who  had  each  fixed  from  £19,000  to  £20,000  as  the 
value ;  and  that,  upon  hearing  of  the  sale  to  Noble,  they  had 
Sfc^nt  eminent  London  surveyors  to  revalue  the  property,  and 
that  their  opinions  coincided  with  the  previous  valuations. 

Noble,  having  only  purchased  the  farms  as  a  speculation 


Vol  v.]  CHANCERY  DIVISION.  145 

C.A.  Noble  V.  Edwardcs.      Edwurdcs  v.  Noble.  1877 

in  order  to  resell  them,  and  being  also  pressed  by  his  vendor 
to  complete,  on  finding  that  Edwardes  refused  to  complete, 
proceeded  to  offer  the  farms  again  for  sale.  On  the  6th  of 
May,  1874,  he  gave  *Edwardes  formal  notice  that  he  [381 
had  been  offered  £25,000  for  the  farms,  and  that  he  should 
accept  such  oflfer  at  the  end  of  one  week  from  the  date  of 
the  notice,  and  forthwith  sell  and  convey  the  farms  to  the 
purchaser  for  £25,000;  and  that,  upon  the  completion  of 
such  sale,  he  should  hold  Edwardes  liable  for  the  difference 
between  £25,000  to  be  received  and  the  £33,000,  the  price 
contracted  to  be  paid  by  Edwardes,  and  that  he  should  take 
such  legal  steps  to  recover  such  difference  in  price  as  he 
might  be  advised,  with  interest,  damages,  and  costs.  The 
sale  for  £26,000  was  subsequently  completed,  and  notice  of 
it  was  duly  sent  to  Edwardes. 

In  addition  to  the  difference  between  the  £25,000  and  the 
£33,000,  Noble,  as  it  appeared,  had  been  put  to  heavy  ex- 

})ense8  in  raising  the  money  to  complete  his  own  purchase 
rom  Younge's  trustees,  and  in  carrying  out  his  agreement 
with  them,  and  with  the  purchase  from  himself. 

On  the  20th  of  August,  1875,  Noble  commenced  an  action 
against  Edwardes  in  the  Court  of  Exchequer,  claiming 
£10,000  for  damages  sustained  by  reason  of  Edwardes  hav- 
ing refused  to  perform  his  contract. 

On  the  9th  of  September,  1875,  Edwardes  filed  a  bill 
against  Noble  praying  a  declaration  that  he  was  entitled  to 
rescind  the  agreement  of  the  3d  of  September,  1873,  and  an 
injunction  to  restrain  prosecution  of  the  action  for  damages. 

On  the  12th  of  February,  1876,  on  an  objection  by  the  de- 
fendant Noble  that  under  the  Judicature  Act,  1873,  s.  24, 
subs.  5,  no  cause  or  proceeding  pending  after  the  1st  of 
November,  1875,  in  the  High  Court  of  Justice  could  be  re- 
strained by  injunction,  the  cause  of  Edwardes  v.  Noble  was 
directed  to  stand  over  until  the  trial  in  the  Exchequer 
Division  of  Noble  v.  Edwardes. 

On  the  25th  of  March,  1876,  the  action  of  Noble  v.  Ed- 
wardes was  transferred  to  the  Chancery  Division  of  the 
High  Court,  and  the  action  and  the  bill  were  afterwards 
ordered  to  come  on  for  trial  together. 

Edwardes  insisted,  by  his  defence  and  evidence,  on  his 
right  to  rescind,  and  alleged  that  since  the  exercise  of  his 
alleged  right  to  rescind  he  had  discovered  that  the  rent  of 
£1,100,  on  the  basis  of  which  he  had  been  induced  to  enter 
into  the  agreement,  was  not  *bona  fide^  but  a  ficti-  [382 
tious  rent,  and  that  the  farms  were  not,  and  never  could  be, 
worth  such  a  rent. 

22  Eno.  Rep.        -  19 
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It  appeared  from  the  evidence  that  at  the  date  of  the 
agreement  the  farms  were  in  a  very  bad  state  of  cultivation, 
and  in  the  occupation  of  a  tenant  who  had  been  there  for  a 
long  time,  and  held  them  at  a  yearly  rent  of  £450  only. 

Edwardes  himself  had  been  down  to  inspect  the  farms, 
and  it  appeared  that  the  oflfer  of  Goulton,  who  was  at  the 
time  a  man  of  substantial  means,  to  give  a  rent  of  £1,100  a 
year  for  the  farms,  was  bona  fide. 

Since  then  Goulton  had  become  bankrupt,  but  that  was 
explained  by  him  in  his  evidence  in  court  to  have  arisen 
from  his  having  become  surety  for  the  debt  of  another,  and 
not  from  any  liabilities  of  his  own,  all  of  which  he  was  able 
to  satisfy  in  full. 

The  action  and  bill  came  on  for  hearing  together,  before 
Vice- Chancellor  Bacon,  on  the  14th  of  February,  1877. 

Kay^  Q.C.,  and  Herbert  Smith,  for  Noble :  The  action  by 
Noble  is  simply  an  action  for  damages.  The  defendant  had 
no  ground  for  rescinding  the  contract,  and  his  attempt  to 
do  so  was  never  accepted  by  Noble.  There  is  no  pretence 
for  saying  that  time  was  of  the  essence  of  the  contract: 
Boehm  v.  Wood  (').  As  to  the  objections  made  to  the  title, 
the  objection  as  to  the  improper  application  of  the  purchase- 
money  was  met  by  the  tenant  for  life  paying  the  £1,000  and 
the  trustees  receiving  the  whole  of  the  purchase- money;  and 
with  respect  to  the  objection  that  the  trustees  have  sold  at 
a  grossly  inadequate  price,  the  evidence  shows  that  they 
took  every  precaution  to  ascertain  the  true  value  before 
they  sold  it ;  but  Edwardes,  having  heard  of  the  price  that 
Noble  gave  for  the  land,  determined  to  get  rid  of  the  bar- 
gain. There  is  no  evidence  of  fraud  here,  nor  is  it  distinctly 
pleaded,  as  it  ought  to  have  been,  if  it  was  intended  to  be 
relied  on.  There  is,  therefore,  no  case  shown  for  setting 
aside  the  sale  on  the  ground  of  the  sale  by  the  trustees : 
Harper  v.  Hayes  (*) ;  Stevens  v.  Austin  (*).  Then,  as  to  the 
measure  of  damages  to  which  Noble  is  entitled,  he  was  justi- 
383]  tied  in  reselling  *the  land  when  Edwardes  refused  to 
complete,  and  the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  price  for  which  he  was 
able  to  resell  the  property  on  the  earliest  convenient  day. 
There  is  no  diJBference  between  contracts  for  sale  of  land  and 
chattels  in  this  respect:  Stewart  v.  Cauty{^)\  Pott  v. 
Flather  (*) ;  Laird  v.  Pirn  (") ;  Mayne  on  Damages  ('). 

(')  1  Jac.  A  W.,  419.  (*)  11  Jur.,  735. 

(*)  2  D.  F.  &  J..  542.  (•)  7  M.  A  W.,  474. 

(2)  7  Jur.  (N.S.),  873.  O  Page  140. 
O  8  M.  A  W.,  160. 
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With  respect  to  the  bill  in  Edwardes  v.  Noble^  we  claim 
to  have  it  dismissed  on  the  ground  that  no  bill  for  the  rescis- 
sion of  a  written  contract  for  the  sale  of  land  is  maintain- 
able :  Onions  v.  Cohen  ('). 

Sir  H.  Jackson^  Q.C.,  and  MorsJieady  for  Edwardes: 
Edwardes  was  justified  in  rescinding  the  contract  and  in 
resisting  the  plaintiffs  claim  for  damages.  In  the  absence 
of  the  usual  condition  that  if  the  purchaser  fail  to  comply 
with  the  conditions  the  owner  shall  be  at  liberty  to  resell  the 
estate  and  to  recover  the  deficiency,  if  any,  by  such  resale, 
together  with  all  charges,  from  the  defaulter,  the  plaintiff 
was  not  entitled  to  resell  the  property  and  claim  the  differ- 
ence: Sugden's  Vendors  and  Purchasers (");  Davidson's 
Conveyancing  (•).  And  as  the  contract  contained  in  the 
letters  contained  no  such  condition,  the  plaintiffs  remedy 
w^as  by  bill  for  specific  performance.  It  is  well  settled 
that  no  damages  can  be  recovered  for  default  of  a  contract 
to  purchase  real  estate.  There  is  a  distinction  between  a 
contract  to  sell  a  chattel,  where  the  vendor  must  be  taken  to 
know  what  his  right  to  the  chattel  is,  and  a  contract  to  sell 
real  estate,  the  title  to  which  must  always  be  matter  of  some 
uncertainty.  In  the  latter  case  neither  the  proposing  pur- 
chaser nor  the  vendor  could  recover  damages  for  the  loss  of 
their  bargain  :  Bain  v.  FothergilH^).  The  original  contract 
being  bad  from  the  defects  in  the  title,  it  cannot  be  mended 
by  subsequent  acts  of  the  trustees,  and  is  not  a  contract 
of  which  specific  performance  would  be  decreed :  Mede  v. 
OaJces  (•). 

Without  laying  any  stress  on  the  first  objection  to  the 
title,  the  *second,  namely,  the  difference  in  price  be-  [384 
tween  the  almost  contemporaneous  sales  by  the  trustees  to 
Noble  for  £21,000,  and  by  Noble  to  Edwardes  for  £33,000, 
would  have  been  a  serious  blot  on  the  title,  as  being  based 
upon  a  sale  of  trust  property  at  an  under- value.  If  the  sale 
for  £21,000  was  proper  and  for  a  suflScient  price,  then  the 
rental  of  £1,100  proposed  to  be  given  by  Goulton  must  have 
been  fictitious.  If  the  property  was  worth  a  letting  value 
of  £1,100  a  year,  then  the  sale  by  trustees  for  £21,000  could 
not  be  supported,  and  specific  performance  could  not  have 
been  decreed  against  them  of  a  contract  which,  from  its 
gross  inadequacy  of  consideration,  would  amount  to  a 
breach  of  trust,  and  a  purchaser  would  have  been  left  to  his 

(»)  2  H.  4  M.,  354.  (*)  Law  Rep.,  7  H.  L.,  168. 

(»)  Page  89.  (*)  4  D.  J.  A  S.,  606. 

(»)  4tli  ed.,  Tol.  i,  p.  668. 
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n  I  ^ -I 

remedy  at  law:  Mortlock  v.  BuUer{^)\  Bridgerv,  Rice{^); 
Ordv.  NoelO. 

Kay^  in  reply. 

Bacon,  V.C:  With  regard  to  the  suit  {Edwardes  v. 
Noble)  I  shall  not  trouble  you,  Mr.  Kay.  That  must  be 
removed,  not  only  for  the  reasons  which  have  been  urged, 
but  also  to  make  clear  that  which  I  have  to  decide.  The  bill 
is  altogether  wrong.  The  action  being  pending,  there  was  no 
topic  of  defence  that  could  be  urged  by  the  defendant  that 
might  not  have  been,  and  must  not  be,  tried  and  decided  in 
that  pending  action.  The  bill  was  therefore  wholly  useless 
and  wholly  unjustifiable.  All  that  it  proposes  is  a  declaration 
that  the  plaintiflf  in  that  suit  was  entitled  to  have  the  contract 
rescindea.  If  he  is  entitled  to  have  the  contract  rescinded, 
that  was  the  defence  which  he  could  plead  at  law  in  the 
then  pending  suit.  But  the  case  before  me  depends  entirely 
upon  what  would  have  been  a  common  law  action — the 
statement  of  claim  and  the  statement  of  defence,  upon  which 
the  judgment  of  the  court  can  alone  be  based^  Now  the  case, 
in  its  elements  and  in  its  nature,  is  very  simple.  Two  men 
enter  into  a  contract,  and  one  of  them  breaks  it.  The  other 
one  is  entitled  to  claim  damages  and  recover  them  if  he  can. 
That  is  this  case,  and  nothing  else.  It  is  a  contract  to  buy 
385]  an  estate.  There  can  be  no  difference,  that  *I  know 
of,  which  will  distinguish  the  subject  of  the  contract,  so 
as  to  apply  a  different  law  to  it.  It  was  argued  that  the 
law  relating  to  contracts  for  land  differed  in  its  nature  from 
contracts  for  bales  of  goods.  I  cannot  follow  that  distinc- 
tion. At  common  law,  when  common  law  alone  prevailed, 
a  man  who  complained  that  a  contract  had  been  broken  by 
his  adversary  was  ehtitled  to  take  that  case  to  a  jury  to 
have  it  tried.  That  right  has  not  been  in  any  way  abridged 
by  the  change  in  the  law;  and  that  is  the  position  in  which 
this  case  is  presented  to  me,  and  the  facts  of  the  agreement 
are  all  clear  enough.  Two  remedies,  at  least,  were  open  to 
the  plaintiff.  He  might  have  filed  a  bill  for  specific  per- 
formance of  the  contract,  and  he  might  have  gone  into  a 
troublesome  and  expensive  litigation  in  a  suit  so  framed. 
He  might  have  had  a  reference  to  chambers  as  to  title,  and 
years  might  have  elapsed  before,  if  he  was  right,  he  could 
procure  a  decree  or  a  final  order  that  would  do  him  justice. 
But  there  was  another  remedy  which  he  had,  plainly  enough. 
He  could  say,  "You  have  entered  into  a  contract  with  me, 
and  you  have  broken  it,  and  I  am  damaged."  He  preferred 
that  shorter,  and  perhaps  much  more  satisfactory,  course, 
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and  filed  his  statement  of  claim,  by  which,  stating  shortly, 
but  clearly  and  fully  enough,  the  transactions  between  the 
parties  out  of  which  the  claim  arose,  he  sought  to  recover 
damages  amounting  to  £10,000.  In  that  claim  is  stated  the 
original  contract,  and  the  refusal  of  the  defendant  to  per- 
form that  contract,  and  the  notice  to  the  defendant  of  the 
offer  of  £25,000  for  the  farms,  that  he  would  accept  such 
offer  at  the  end  of  one  week  from  the  date  of  the  notice, 
and  that  upon  the  completion  of  the  sale  for  £25,000  he 
would  hold  the  defendant  liable  for  the  difference  between 
the  £25,000  and  the  £33,000  contracted  to  be  paid  by  the 
defendant.  That  was  a  notice  which  the  defendant  was  ad- 
vised to  pay  no  attention  to.  Having  the  choice  of  two 
remedies,  and  resorting  to  that  which  was  equally  legal, 
and,  as  he  thought,  more  convenient,  the  plaintiff  brings  his 
action  claiming  damages  in  respect  of  the  £8,000  which  he 
had  lost  on  the  estate,  and  otner  expenses  which  he  had 
been  put  to,  his  claim  amounting  in  all  to  £10,000.  That  is 
the  case  that  the  plaintiff  presents,  and,  indeed,  that  is  the 
only  action  I  have  anything  to  do  with.  The  defence  is 
shortly  this:  The  defendant  *says  that  the  agreement  [386 
was  that  the  plaintiff  should  make  him  a  peSect  title ;  that 
he  had  not  done  so  ;  and  that  the  defects  in  the  plaintiff's 
title  were  such  as  could  not  be  cured.  On  the  29tn  of  Sep- 
tember, 1873,  he  forwarded  to  the  plaintiff's  solicitor  a  state- 
ment of  his  objections,  and  informed  him,  that  by  reason  of 
the  defects  specified  in  such  objection  the  purchase  must  go 
off.  That  is  the  rescission.  Then,  having  the  abstract  be- 
fore him,  having  prepared  the  requisitions,  having  the  ad- 
vantage of  counsel  s  opinion,  he  tnen  and  there  makes  up 
his  mind  that  those  objections  are  in  his  judgment  so  formi- 
dable, so  fatal  to  the  title,  that  he  at  once  determines  he 
will  not  complete ;  and  he  filed  his  bill,  asking  a  declaration 
that  he  was  entitled  on  that  day  and  by  that  means,  for  the 
reasons  there  stated,  to  rescind  the  contract.  He  goes  on 
further  to  say,  that  he  became  entitled  to  put  an  end  to,  and 
did  in  fact  effectually  put  an  end  to  and  rescind  his  agree- 
ment to  purchase  the  farms,  and  that  it  was  by  reason  of 
his  right  so  to  rescind  it,  and  not  otherwise  in  breach  of  the 
agreement,  that  he  declined  and  refused  to  perform  it, 
bringing  it,  therefore,  to  the  plain  point  whether,  on  the  29th 
of  September,  or  on  any  other  day  before  the  notice  was 
given  to  him,  he  had,  upon  the  facts  proved  in  the  case,  a  right 
to  rescind,  for  that  he  did  rescind  he  asserts.  He  also  de- 
nies his  liability  to  pay  the  £8,000  upoti  the  resale  of  farms. 
And  thus,  so  far,  the  statement  of  defence  rests  simply 
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upon  the  defendant's  alleged  right  to  rescind  the  contract. 
No  time  was  given  to  the  plaintiff  to  remedy  defects,  if  any 
defects  there  were.  There  is  no  evidence  of  any  further  dis- 
cussion, or  that  any  act,  or  anything  else,  could  remove 
those  objections  which  the  defendant  said  were  fatal  to  the 
title ;  and  from  that  time  he  does  nothing,  except  file  the  bill. 

An  additional  circumstance  was  introduced  into  the  de- 
fence, which  was,  that  since  rescinding  the  agreement,  the 
defendant  had  discovered  that  the  rent  of  £1,100,  on  the 
basis  of  which  he  was  induced  by  the  plaintiff  to  enter  into 
the  agreement,  was  not  a  bona  fide^  but  a  fictitious,  rent. 
It  has  been  argued,  and  very  justly,  that  if  the  meaning  of 
this  paragraph  was  to  impute  a  fraud  to  the  plaintiff  in 
alleging  tnat  £1,100  a  year  could  be  obtained  for  this  prop- 
erty— if  it  was  a  swindle  or  snare,  or  to  be  called  by  any 
other  name — it  ought  to  have  been  stated,  and  there  ought 
387]  *to  have  been  the  means  of  meeting  that  for  the  ends 
of  justice.  The  paragraph  goes  on  to  say  that  the  farms 
were  not  worth  the  rent,  and  the  rent  cannot  be  obtained, 
and  therefore  the  claim  for  damages  is  wholly  unfounded. 
Now,  the  state  of  the  facts  seems  to  me  as  simple,  as  plain, 
and  as  free  from  doubt  or  difficulty  as  in  any  case  that  was 
ever  presented.  [His  Lordship  then  stated  the  facts,  ob- 
serving that  it  could  not  be  said  that  there  was  any  surprise, 
or  any  catching  bargain,  or  any  attempt  on  the  part  or  Mr. 
Noble  to  avail  himself  of  any  fancy  that  Mr.  Edwardes  had 
conceived  of  holding  this  property.] 

Some  time  before  the  3d  of  September,  the  agreement  be- 
tween Noble  and  Goulton's  for  Goul ton's  tenancy — a  most 
explicit  and  distinct  agreement,  and  by  no  means  a  short  or 
careless  or  ill-prepared  instrument — is  put  into  the  hands  of 
Edwardes,  for  on  the  3d  of  September,  Noble,  with  whom 
Goulton's  contract  had  been  originally  made,  signs  the  memo- 
randum that  he  accepts  him  as  a  tenant  on  the  terms  of  this 
document.  And  Edwardes  writes  on  the  same  sheet  of  pa- 
per, "On  the  title  to  the  estate  being  accepted  by  my  soli- 
citor, Mr.  Watson,  I  agree  to  accept  Mr.  Goulton  as  my 
tenant."  Can  anything  be  more  distinct  and  business-like 
than  such  a  transaction  ?  It  is  not  alleged  anywhere,  either 
in  the  pleadings,  in  the  evidence,  or  in  argument,  that  there 
was  any  misrepresentation  or  surprise  practised  upon  Ed- 
wardes. Nothing  could  be  more  open  and  straightforward 
than  the  whole  of  the  dealings  ;  and  on  the  3d  of  September, 
the  agreement,  which  both  parties  agree  is  a  binding  con- 
tract between  them,  is  entered  into;  the  statements  only 
differing  in  this,  that  Noble  says,  after  (that  is,  some  time 
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shortly  after)  the  contract  was  executed,  he  informed  Ed- 
wardes for  the  first  time  that  he  had  bought  for  £21,000 
that  which  he  liad  sold  for  £33,000;  and  Edwardes,  as  his 
evidence  shows,  before  rescinding  the  contract,  knew  that 
fact.  One  cannot  help  seeing  that  it  has  a  certain  bearing 
upon  the  matter  in  discussion,  because  I  cannot  help  think- 
ing that  it  had  a  great  deal  to  do  with  Edwardes'  desire  to 
get  out  of  his  bargain.  It  was  a  plain  and  distinct  bargain, 
and,  in  my  opinion,  a  perfectly  binding  contract,  and  I  have 
not  heard  a  word  to  lead  me  to  think  it  was  not. 

As  to  the  grounds  upon  which  the  rescission  took  place, 
all  those  *points  upon  which  the  defendant  could  [388 
have  successfully  defended  himself  at  law,  if  there  had  been 
no  Judicature  Act,  are  open  to  him.  First,  it  is  said  there 
was  no  stipulation  in  the  written  agreement  that  the  plaintiff 
should  be  at  liberty  to  sell  if  the  contract  was  rescinded. 
For  that  purpose  a  passage  in  Lord  St.  Leonards'  Vendors 
and  Purchasers  (')  is  referred  to,  which  is  well  enough 
known,  that  book  having  been  written  for  the  guidance  of 
practitioners  and  containing  a  digest  of  the  law  upon  the 
stibject.  In  that  passage  Lord  St.  Leonards  cautions  and 
advises  persons  who  are  preparing  contracts  for  sale  to 
insert  such  a  provision,  but  he  nowhere  says  that  the  right 
does  not  exist  if  it  is  not  inserted.  It  is  very  convenient 
that  the  right  should  be  expressed  in  the  terms  of  the  con- 
tract, but  without  any  such  expression  the  law  implies  such 
a  contract  and  provides  the  remedy  for  the  breach  of  it. 
The  other  authority  referred  to,  namely,  Davidson's  Con- 
veyancing ("),  means  just  the  same  thing,  and  no  more  ;  and 
unless  it  can  be  shown  that  there  is  no  right  to  recover 
damages  for  the  breach  of  this  contract,  which  does  not 
state  that  there  shall  be  no  right  to  resell,  I  am  prepared 
to  hold  that  such  common  law  right,  which  is  of  universal 
practice,  and  in  the  city  of  London  acted  upon  every  day, 
IS  a  right  which  a  plaintiff  complaining  of  a  breach  of  con- 
tract may  at  any  time  exercise.  What  else  is  he  to  do  ?  Is 
the  only  remedy  provided  for  him  a  bill  for  specific  per- 
formance ?  No  one  can  sav  that ;  and  if  the  contract  has 
been  broken  and  damage  has  been  sustained,  no  one  can 
say  that  there  is  no  right  to  bring  an  action.  That  there 
lias  been  a  breach  of  contract  here,  and  that  there  has  been, 
to  a  certain  extent,  plain  damage,  are  facts  not  in  con- 
troversy. The  rescission  is  insisted  upon  and  alleged  by 
the  defendant.  It  is  acted  upon  by  the  plaintiff,  and  the 
difference  between  the  £25,000  and  £33,000  proves  that,  as 
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to  one  item  of  damage,  at  least,  the  plaintiff  has  sustained 
that  amount  of  damage. 

Then  it  was  contended  that  the  trustees  have  so  conducted 
the  sale  which  they  made  under  the  power  in  the  instrument 
referred  to,  as  that  they  could  not  make  a  good  title.  There 
was  no  time  specified,  as  is  agreed  on  all  sides.  Suppose  I 
take  it,  which  is  the  strongest  way  in  which  it  can  be  put, 
389]  that  the  trustees  had  acted  *honestly,  but  they  had 
not  considered  duly  the  value  of  the  thing  which  they  had 
to  sell,  it  does  not  make  it  an  imperfect  sale  between  them, 
and  the  purchaser  from  them.  It  is  said  that  that  might 
expose  them  to  consequences  from  the  cestuis  que  trusty  and 
Mortlock  V.  BullerV)  is  referred  to  for  that  purpose.  Mort- 
lock  V.  Buller^  so  lar  from  proving  that,  proves  only  that 
where  there  has  been  gross  negligence  and  gross  carelessness 
on  the  part  of  trustees,  the  court  will  not  enforce  specific 
performance  at  the  instance  of  a  purchaser  if  he  has  been 
misled,  and  will  not  fix  him  with  it.  But  the  bill  there  was 
dismissed  without  prejudice  to  the  common  law  right  to  sue 
for  damages.  Suppose  the  action  had  been  brought,  and 
damages,  no  matter  what  amount,  had  been  recovered 
against  the  trustees  because  of  their  negligence.  Does  that 
concern  the  cestuis  que  trust  in  the  slightest  degree  ?  The 
trustees  cast  in  an  action  for  damages  could  not  charge  the 
amount  of  those  damages  against  the  trust  estate,  and  the 
cestuis  que  trust  are  left  therefore  wholly  untouched  and 
unaffected  by  the  proceedings  that  might  take  place  be- 
tween the  trustees  who  were  in  default  and  the  intended 
purchaser.  Here  the  trustees,  so  far  from  having  been 
guilty  of  any  negligence,  have  done  that  which  trustees  are 
always  advised  to  do.  They  have  taken  the  opinion  of  com- 
petent persons  to  ascertain  the  value  of  the  property  to  be 
sold.  It  cannot  be  said  that  they  were  obliged  to  put  it  up 
by  auction.  There  may  have  been,  and  in  many  cases  there 
are,  very  good  reasons  why  an  auction  is  not  a  desirable 
mode  of  selling.  But  I  have  not  to  inquire  into  that.  They 
take  the  valuation  of  two  persons ;  tliey  are  advised  that 
the  estate  is  worth  £20,000 ;  there  was  upon  the  estate  what 
may  be  called  an  incumbrance,  there  was  an  agreement  for 
a  reversionary  lease  of  the  property,  if  I  may  call  it  by  that 
name.  The  object  of  the  trustees  was  an  object  which  was 
consistent  with  their  getting  the  best  price  they  could  for 
the  estate,  to  put  the  purchaser  into  possession,  and  that 
could  not  be  done  in  the  face  of  the  agreement.  It  might 
have  led  to  litigation  and  difficulty  of  some  sort  or  another, 
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and  therefore  the  tenant  for  life  had  entered  into  an  agree*- 
ment  with  the  tenant  in  occupation  that  he  would  pay  him 
£1,000  to  go  clean  out  of  the  place.  The  objection  was  that 
the  trustees,  in  sellinff  for  £20,000,  had  sold  for  *less  [390 
than  it  was  worth.  They  desired  to  put  that  right.  They 
first  of  all  employed  a  most  able  surveyor  and  valuer  to  go 
down  and  ascertain  for  them  what  the  value  was.  Then 
their  previous  impression  is  confirmed ;  but  knowing  that 
the  whole  £21,000  was  trust  money,  and  ought  to  come  to 
them,  and  that  if  £1,000  was  to  be  paid  to  the  tenant,  that 
ought  to  be  paid  by  somebody  else,  and  not  diminish  the 
trust  fund,  they  complete  the  purchase  upon  those  terms, 
and  that  which  had  been  an  objection  taken  by  the  pur- 
chaser, Mr.  Edwardes,  in  this  case  is  communicated,  and  a 
clean  plain  title  is  shown.  Unless  it  could  be  said  that 
trustees  who  have  once  made  an  involuntary  mistake  of  that 
Bort  are  not  at  liberty  afterwards  to  correct  it  (and  that  is 
all  that  they  did  in  that  case),  the  case  is  reduced,  as  be- 
tween them  and  their  purchaser,  to  exactly  the  same  pro- 
Eortions  and  the  same  nature  as  it  would  have  been  if  there 
ad  been  no  tenant  to  receive  £1,000.  The  trust  estate  re- 
mains the  same,  the  price  of  the  trust  estate  remains  the 
same,  the  trust  estate  receives  all  the  benefit  that  was  in- 
tended by  the  trustees  when  they  exercised  their  power, 
and  I  cannot  conceive  a  ground  by  which  it  can  be  said, 
after  that  has  been  done,  tnat  it  is  an  objection  to  the  title. 
If  it  was  a  valid  objection,  which  for  this  purpose  I  am  as- 
suming it  to  have  been,  it  has  been  cured,  and  it  exists  no 
longer. 

Then  the  other  ground  relating  to  the  title  was,  that  when 
the  conveyance  came  to  be  looked  at  by  some  future  pur- 
chaser, he  would  find  that  Noble  bought  for  £21,000,  and 
the  trustees  sold  to  him  at  that  price,  and  he  himself  a 
short  time  afterwards  sold  for  £33,000,  and  that  would  be  a 
blot  upon  the  title.  That  can  hardly  be  seriously  stated. 
A  man  who  speculates  in  land  means  always  to  get  as  much 

{)rofit  as  he  can.  If,  by  his  superior  skill,  he  foresees  that 
le  can  make  an  advantageous  profit  by  working,  cultivat- 
ing, and  improving  a  farm,  certainly  if  it  is  worth  his  while 
lie  can  do  tnat,  and  it  would  be  quite  worth  the  while  of 
anybody  buying  from  him  to  pay  him  whatever  in  their 
respective  judgments  the  land  is  worth,  without  considering 
what  the  then  vendor  gave  for  it  himself.  What  is  more 
common  ?  It  is  every  day's  practice  in  this  court.  In  those 
joint  stock  companies  which  one  hears  so  much  about,  pur- 
chases are  made  for  a  comparatively  small  sum,  and  the 
22  Eng.  Rep.  20 
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391]  property  is  sold  to  a  company  *for  a  larger  sum. 
Why?  Because,  by  the  exercise  of  talent,  industry,  and 
application  of  capital,  the  joint  stock  company  have  the 
benefit  that  they  can  make  that,  which  was  sold  for  £21,000, 
and  which  they  are  ready  to  give  £33,000  for,  worth  their 
money. 

With  respect  to  Goulton's  evidence.  It  appears  to  me 
perfectly  bona  flde^  and  his  stoiy  is  as  plain  as  anything 
possibly  could  be,  and  is  not  affected  by  his  having  since 
become  bankrupt,  especially  when  accompanied  by  the  ex- 

Elanation  that  his  temporary  difficulties  were  occasioned  by 
is  having  unfortunately  become  surety  for  the  debt  of  an- 
other ;  but  still  that  he  was  able  to  pay  205.  in  the  pound 
upon  all  the  debts  which  he  had  contracted.  Is  evidence  of 
that  sort  to  be  rejected,  and  if  not,  is  it  not  clear  that  the 
£1,100  was  a  bona  fide  and  not  a  fictitious  rent?  Then,  as 
to  the  objection  to  title,  it  was  put  as  a  dilemma  either  that 
the  trustees  must  have  sold  for  less  than  the  property  was 
worth,  or  that  Mr.  Goulton's  rent  of  £1,100  must  have  been 
fictitious.  There  is  no  such  dilemma.  The  trustees  are 
proved,  in  my  opinion,  conclusively  to  have  sold  for  no  less 
than  in  the  estimation  of  all  the  persons  who  have  been  con- 
sulted upon  the  subject  competent  to  judge,  could  have  been 
fot  for  ttie  land.  That  it  was  sold  afterwards  for  more,  can 
ave  nothing  in  the  world  to  do  with  the  case.  Therefore, 
that  one  horn  of  the  dilemma  has  entirely  gone,  as  it  seems 
tome,  and  the  pther  horn  that  Goulton's  rent  must  be  a 
fiction  is  disproved  in  fact,  so  that  the  dilemma  is  a  dilemma 
without  any  horns  at  all.  Under  those  circumstances  the 
case  reduces  itself  to  an  exceedingly  simple  one.  The 
plaintiff  in  the  action  bought  at  £21,000  and  sold  for 
£33,000,  by  a  conti-act  which  is  wholly  unimpeachable,  in 
my  opinion.  It  is  not  impeached,  but  the  defendant  insists 
that  he  had  a  right  to  rescind  it,  because  his  conveyancing 
counsel  pointed  out  objections,  and  then,  without  waiting  to 
see  if  those  objections  could  be  cured,  he  then  and  there 
rescinds  if,  and  he  holds  by  that  rescission.  Those  objec- 
tions are,  in  my  opinion,  effectually  removed,  and  the  fact 
is,  that,  the  plaintiff  being  under  the  necessity  of  completing 
his  own  bargain  of  purchase  (wlpch  he  was  compelled  to  do 
afterwards  in  a  suit  for  specific  perfonnance),  he  does  com- 

f)lete  his  purchase  for  £21,000.  He  gives  sufficient  and  de- 
iberate  notice  to  the  defendant  that  an  offer  has  been  made 
to  him  for  £25,000,  which  he  will  accept  unless  the  defen- 
dant completes  his  contract.  The  defendant  entirely  declines 
392]    *to  do  that.     The  plaintiff  does  sell  for  £25,000,  and 
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he  does  brin^  an  action  for  the  damage  that  he  has  therefore 
sustained.  The  action  commenced  on  the  4th  of  May,  1876. 
The  bill  was  filed  in  1875,  speaking  of  a  threatened  action. 
Then  there  was  another  application  and  another  thing  done. 
The  parties  joined  issue  in  that  action  for  damages,  and  in 
my  opinion  the  plaintiff  in  that  action  has  clearly  and  dis- 
tinctly proved  that  he  is  entitled  to  damages  sustained  by 
him  in  consequence  of  the  wrongful  breach  of  the  agreement 
by  the  defendant,  Mr.  Edwardes.  I  am  of  opinion  that  he 
is  entitled  to  a  decree  to  that  effect,  and  to  have  an  inquiry 
as  to  damages.  It  must  be  understood  that  the  evidence 
before  me,  as  far  as  my  duty  in  assessing  damages  is  con- 
cerned, satisfies  me  that  to  the  extent  of  £8,000  he  is  enti- 
tled to  recover.  What,  if  anything,  he  may  be  entitled  to 
beyond  that  must  be  the  subject  of  inquiry  in  chambers. 
There  are  some  claims  made  by  him  which  it  is  necessary  to 
say  cannot  be  allowed.  One  of  them  has  been  mentioned, 
that  is,  the  renewal  of  Daniel  Smith  &  Co.'s  valuation. 
There  may  be  others,  but  whatever  they  are  they  will  be 
investigated  in  chambers;  but  to  the  extent  of  £8,000  the 
plaintin  is  entitled  to  that  sum  for  damages,  and  to  the  costs 
of  the  suit  

Prom  this  decision  the  defendant  Edwardes  appealed.  The 
appeal  was  heard  on  the  9th  of  May. 

^ir  H.  Jackson^  Q.C.,  Matthews  and  Morshead^  for  the 
appellant,  in  addition  to  the  arguments  used  in  the  court 
below,  took  this  further  objection  :  The  contract  was  to  be 
cancelled  on  the  29th  of  September,  1875,  at  which  time  the 
vendor  admittedly  had  not  a  good  title.  This  being  an  ac- 
tion for  damages,  and  therefore  time  of  the  essence  of  the 
contract,  the  plaintiff  cannot  recover  any  damages.  The 
Judicature  Act,  1873,  having  been  suspended  to  the  1st  of 
November,  1875,  the  clause  (sect.  25,  subs.  7),  which  de- 
clares that  time  shall  not  be  of  the  essence  of  the  contract, 
was  not  then  binding. 

They  were  stopped  by  the  court,  who  called  on  the  coun- 
sel for  the  respondent  to  answer  the  new  objection. 

Kay^  Q.C.,  and  Herbert  Sviith^  for  the  plaintiff  Noble: 
The  contract  did  not  provide  that  the  purchase  should  be 
♦necessarily  completed  on  the  29th  of  September;  [393 
only  that  the  purchase-money  should  be  paid ;  the  comple- 
tion of  the  contract  on  that  day  was  treated  as  an  open 
question  :  Boehm  v.  Wood  (*) ;  Sansom  v.  RJiodes  (*) ;  Webb 
V.  Hughes  {*). 

0)  1  Jac.  &  W.,  419.  (?)  8  Scott,  544.  («)  Law  Rep.,  10  Eq.,  281. 
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Jessel,  M.R.:  I  think  it  quite  clear  that  the  action  can- 
not be  sustained.  I  abstain  from  saying  whether  there  was 
any  agreement  on  which  the  vendor  could  recover  at  law, 
the  agreement  having  been  made  before  he  had  himself  ob- 
tained a  conveyance.  But  in  this  case,  on  the  29th  of  Sep- 
tember, 1873,  on  which  day,  according  to  the  plain  meaning 
of  the  contract,  the  purchase  was  to  be  completed,  the  ven- 
dor had  no  title — he  had  none  at  law,  for  he  had  obtained 
no  conveyance  to  himself — he  had  none  in  equity,  because 
there  was  a  blot  on  the  title  which  he  had  not  removed. 
The  action  is  for  damages  for  not  completing  the  contract 
on  the  29th  of  September,  and  the  plaintiff  alleges  in  his 
statement  of  claim  that  he  was  ready  and  willing  to  com- 
plete it.  In  my  opinion  he  was  not  ready  and  willing  on 
that  day  ;  and  as  at  law  the  day  named  in  the  contract  is 
the  day  upon  which  the  plaintiff  must  be  ready  and  will- 
ing to  perform  it,  his  action  fails,  and  must  be  dismissed 
with  costs. 

James,  L.  J.:  I  am  of  the  same  opinion.  Originally,  this 
was  a  common  law  action.  It  was  transferred  to  the  Chan- 
cery Division,  but  the  ground  of  the  action  cannot  be  changed 
by  doing  so.  It  is  still  a  common  law  action  by  a  vendor 
against  a  purchaser  for  not  performing  his  conti-act.  The 
vendor  must  show  that  he  was  ready  and  willing  to  com- 
plete on  the  day  named :  he  must  show  that  he  had  a  title 
on  that  day.  If  he  cannot  do  this,  he  cannot  show  a  breach 
of  contract,  because  he  could  not  perform  that  which  was  a 
condition  precedent  to  its  performance  by  the  defendant. 
The  question  may  not  be  important  in  future,  because  of  the 
alteration  in  the  law ;  but  in  the  present  case  it  is  a  fatal 
objection  to  the  plaintiff's  action. 

394]  *Baggallay,  J. a.:  This  is  an  action  for  damages 
for  breach  of  contract  by  reason  of  the  defendant  not  having 
paid  the  purchase-money  on  the  29th  of  September,  1873. 
The  action  was  brought  in  August,  1875,  in  a  court  of  com- 
mon law,  the  only  place  in  which  it  could  be  then  brought ; 
and  though  it  was  transferred  to  the  Chancery  Division,  the 
'  same  rules  must  be  applied  as  if  it  were  still  in  a  common 
law  court.  The  plaintiff  has,  in  my  opinion,  failed  to  show 
that  he  was  ready  and  willing  to  perform  his  part  of  the 
contract  at  the  time  appointed,  and  nis  claim  must  therefore 
be  dismissed  with  costs. 

Solicitors:  B.  F.  Watson;  W.  C.  Smith. 
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[6  Chancery  Division,  S94.J 

V.C.M.,  Nov.  16, 16,  17,  22.  23,  24,  26,  27,  29,  30;  Dec.  1,  8, 4,  6,  7,  8.  1876  :  March 
1,22,  1876:  C.A,  Jan.  16,  19,22;  Feb.  9,  10,  12,  13 j  AprU  18,  1877. 

Phosphate  Sewage  Company  v.  Habtmont  (*). 

[1878    P.     72.] 

Company — Sale  of  Forfeited  Concemon — Defective  TWe — Fraudulent  Cominnatioh — 

lieatUuiio  in  iriUgrum — LiaJbUiiy  of  Solicitors. 

Certain  persons  who  were  owners  of  a  concession  from  a  foreign  government 
combined  together  to  form  a  company  to  purchase  the  concession,  knowing  at 
the  time  that  through  their  default  it  was  voidable  and  liable  to  forfeiture.  The 
owners  and  others  who  were  promoters  of  the  company  fraudulently  sold  the 
concession,  being  aware  of  the  infirmity  of  the  title,  to  trustees  for  the  intended 
company,  and  it  was  transferred  to  tlie  company  by  the  trustees,  who  were  to  be 
paid  a  portion  of  the  purchase-money  for  their  share  in  the  transaction.  The  solicit- 
ors  ft>r  the  vendors,  who  were  also  solicitors  for  the  company,  concealed  the  in- 
validity of  the  title,  and  the  trustees  neglected  to  require  evidence  to  establish 
the  title  : 

Held  (affirming  the  decision  of  Malins,  V.C),  upon  a  bill  filed  by  the  company 
as:ainst  the  owners  of  the  concession,  the  promoters,  the  trustees,  the  directors,  and 
the  solicitors,  that  the  owners  and  promoters  must  repay  the  whole  purchasc- 
luoney ;  that  the  trustees  who  received  money  in  the  nature  of  a  bribe  for  neglect- 
ing their  duty  must  repay  what  they  had  so  received ;  and  that  all  tlie  defendants, 
including  the  solicitors,  must  pay  the  costs  of  the  suit. 

This  bill  was  filed  in  April,  1873.  The  plaintiffs  were  the 
Phosphate  Sewage  Company,  and  the  defendants  were  Ed- 
ward Hertzberg  Hartmont  and  Robert  Spear  Begbie,  who 
carried  on  *busine88  as  merchants  under  the  styje  of  [395 
Hartmont  &  Co.;  John  Ogle,  a  promoter  of  the  company; 
Francis  William  Engelbach  and  George  Lawrence  Keir,  ac- 
countants ;  Thomas  Hugh  Cockburn,  William  Lewis  Grant, 
Charles  James  Green,  and  William  Lonsdale ;  Messrs.  Elms- 
lie,  Forsyth  &  Sedgwick,  solicitors ;  Hildebrand  Ramsden, 
a  solicitor;  and  James  A.  MoUeson,  the  assignee  in  the 
bankruptcy  of  Peter  Lawson  &  Son.  Of  these  Cockburn, 
Grant,  Green,  Keir,  Ramsden  and  Lonsdale  signed  the  mem- 
orandum of  association  of  the  company,  and  the  first  four 
named  of  these  were  directors. 

The  circumstances  under  which  the  company  was  estab- 
lished were  as  follows : 

The  defendant  Edward  Hertzberg  Hartmont,  whose  origi- 
nal name  was  Hertzberg,  had  carried  on  business  at  Paris 
previously  to  1867.     He  was  actively  engaged  in  two  com- 

Sanies,   the   Berlin   Phosphate   Company*  and   the   Ruby 
Lining  Company.     In  1868  he  became  consul-general  at  San 
Domingo,  at  the  same  time  carrying  on  business  in  London 

(»)  See  18  Eng.  Rep.,  63. 
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in  partnership  with  the  defendant  Begbie,  under  the  firm  of 
Hartmont  &  Co. 

On  the  1st  of  December,  1868,  an  agreement  was  entered 
into  between  Hartmont  &  Co.  and  the  firm  of  Peter  Lawson 
&  Son,  a  long-established  firm  in  London  and  Edinburgh, 
for  carrying  into  effect  for  their  common  benefit  three  con- 
tracts, dated  the  1st  of  June,  1868,  which  had  been  made 
with  the  government  of  San  Domingo.  The  object  of  the 
contracts  were — 

1.  The  negotiation  of  a  loan  with  the  Republic  of  San 
Domingo  for  £400,000  sterling. 

2.  The  concession  and  working  for  fifty  years  of  the  guano 
deposits  on  the  island  of  Alto  Vela  belonging  to  that  re- 
puolic. 

3.  The  concession  and  working  of  certain  coal-fields  and 
other  mines  belonging  to  the  republic. 

By  that  agreement  the  three  contracts  or  concessions  were 
to  be  assigned  by  Hartmont  &  Co.,  with  whom  they  had 
been  npiade,  to  Lawson  &  Son,  who  were  to  carry  them  into 
effect,  paying  Hartmont  &  Co.  one-third  of  the  net  profits 
to  be  made  out  of  all  the  businesses,  but  not  so  as  to  create  a 
partnership  between  them. 

For  the  concession  of  the  1st  of  June,  1868,  was  after- 
wards substituted  one  of  the  8th  of  May,  1869,  which  was 
396]  made  between  *M.  Curiel,  the  Financial  Minister  of 
the  Dominican  Republic,  of  the  one  part,  and  Hartmont  & 
Co.  of  the  other  part.     It  contained  the  following  clauses : — 

''Art.  1.  The  government  of  the  Dominican  Republic 
concedes  to  Hartmont  &  Co.  permission  to  work  in  the  man- 
ner hereinafter  determined  the  fields,  layers,  and  rocks  of 
guano,  guanito,  or  phosphate  of  lime  which  exist  in  the 
island  of  Alto  Vela,  in  such  manner  as  is  determined  herein- 
after, for  a  term  of  fifty  years  beginning  July  1st,  1869. 

"Art.  2.  Messrs.  Hartmont  &  Co.  engage  to  defray  on 
their  sole  and  exclusive  account  all  the  expenses  of  the 
operations  necessary  for  the  extraction  of  the  guano,  gua- 
nito, or  phosphate  of  lime  mentioned  in  the  foregoing  article. 

''Art.  3.  Messrs.  Hartmont  &  Co.  engage  to  put  the  pres- 
ent contract  into  execution  at  the  latest  by  the  1st  of  Janu- 
ary next  and  to  export  annually  a  quantity  of  at  least 
10,000  tons  of  guano,  guanito,  or  phosphate  of  lime." 

Arts.  4  and  5  gave  certain  rights  for  constructing  works 
for  the  purpose. 

Art.  6  provided  that  the  grantees  should  pay  to  the 
Dominican  Grovernment  a  tax  of  one  dollar  and  sixty  cents 
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per  ton  for  all  the  guano,  guanito,  or  phosphate  of  lime 
which  they  should  export  from  the  island. 

''Art.  7.  The  revenues  derivable  from  this  undertaking 
to  the  Dominican  Government  shall  be  employed  in  the 
service  of  the  loan  contracted  for  the  Dominican  Republic 
through  the  agency  of  Messrs.  Hartmont  &  Co.  The  con- 
cessionaires of  the  present  contract,  or  their  assigns,  are 
hereby  authorized  to  pay  into  the  hands  of  the  contractors 
of  the  loan  all  sums  due  to  the  Dominican  Government  in 
respect  of  the  workings  herein  conceded,  and  this  until  the 
reimbursement  of  the  loan.  When  once  this  reimburse- 
ment shall  have  been  effected,  the  duty  shall  be  paid 
directly  into  the  hands  of  the  government.  In  the  event  of 
tlie  concessionaires  not  exporting  the  minimum  quantity 
stipulated  in  article  3,  the  Dominican  Government  shall 
have  the  right  to  declare  the  present  concession  void,  and  to 
take  such  measures  as  it  may  think  proper. 

"Art.  8.  Messrs.  Hartmont  &  Co.  shall  have  the  right  to 
*tran8fer  the  whole  or  part  of  their  concession  to  [397 
other  houses,  or  to  a  company  or  committee  of  bondholders 
of  the  said  loan." 

Messrs.  Lawson  &  Son  proceeded  to  take  active  steps  to 
search  for  and  obtain  guano  from  the  island,  and  expended 
large  sums  of  money,  amounting  to  upwards  of  £39,000. 
The  adventure,  however,  turned  out  unfortunate.  There 
were  no  deposits  of  guano  of  any  commercial  value;  no 
guano  or  phosphate  of  lime  was  exported  from  the  island 
up  to  the  31st  of  December,  1870,  and  the  concession,  so  far 
as  the  guano  was  concerned,  appeared  to  be  worthless.  It 
was,  however,  ascertained  that  there  .was  in  the  island  a 
large  quantity  of  a  substance  called  phosphate  of  alumina, 
which  it  was  expected  would  be  valuable  for  purifying  and 
utilizing  the  sewage  of  towns.  Patents  for  this  purpose  had 
been  taken  out,  among  others  by  Messrs.  Forbes  and  Price, 
in  which  phosphate  of  alumina  was  a  chief  ingredient. 

This  anorded  a  fair  prospect  of  profit  to  the  concession- 
aires of  Alto  Vela,  on  the  assumption  that  the  phosphate  of 
alumina  was  included  in  the  concession.  This  was  after- 
wards questioned  by  the  San  Domingo  Government,  but  it 
was  not  alleged  that  at  the  time  any  doubt  had  been  thrown 
on  the  matter. 

In  this  state  of  things  it  was  proposed  by  Lawson  &  Son 
and  Hartmont  &  Co.  in  which  firm  Ogle  was  a  clerk  or 
agent,  that  a  joint  stock  company  should  be  got  up  to  work 
the  phosphate  in  connection  with  this  patent  process. 

Messrs.  Engelbach  &  Keir  were  applied  to  as  financial 
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agents  for  that  purpose.  They,  undertook  the  business ; 
and  accordingly  made  a  provisional  agreement  with  Messrs. 
Forbes  and' Price  for  the  purchase  of  the  patents. 

On  the  21st  of  December,  1870,  an  agreement  was  signed 
by  Begbie,  who  acted  on  behalf  of  Hartmont  &  Co.,  and 
tawson  &  Son,  as  vendors,  and  Kngelbach  as  purchaser,  for 
the  sale  of  the  island  of  Alto  Vela,  held  under  the  San 
Domingo  Government  for  fifty  years,  with  all  the  buildings, 
plant,  &c.,  thereon,  and  all  patents  belonging  to  the  ven- 
dors in  relation  to  the  phospliate  process,  to  Engelbach  for 
the  sum  of  £65,000  in  fully  paid-up  shares  of  a  company 
which  was  to  be  formed  in  England  ;  but  that  these  shares 
should  be  "B"  shares,  which  were  to  be  subject  to  a  pro- 
vision that  the  '^  A,"  or  cash  shares,  should  receive  a  10  per 
398]  cent,  dividend  before  *the  ''B"  shares  received  any 
dividend.  And  it  was  provided  that  the  purchaser  might  at 
any  time  within  six  months  from  the  3a  of  January  then 
next  cancel  the  agreement  if  he  had  elected  not  to  continue 
his  agreement  with  Messrs.  Forbes  and  Price. 

This  agreement  was  duly  confirmed  by  Lawson  &  Son. 

Messrs.  Engelbach  &  Keir  stipulated  that  they  were  to 
have  as  a  commission,  if  they  succeeded,  £16,000  in  shares; 
and  it  was  arranged  that  the  remaining^  £60,000  in  shares 
should  be  divided  between  Hartmont  &  Co.,  Lawson  &  Son, 
and  Ogle,  in  proportions  agreed  on  between  themselves.  It 
was  further  arranged  that  £420  should  be  paid  to  R.  Rams- 
den  and  £262  10^.  to  Elmslie  &  Co.  out  of  the  funds  in  the 
intended  company,  in  consideration  of  their  respective  ser- 
vices in  carrying  the  scheme  into  effect. 

Engelbach  having. thus  acquired  provisionallj^  the  patents 
and  the  concession,  proceeded  to  form  a  provisional  com- 
mittee of  the  Phosphate  Sewage  Company,  consisting  of 
Begbie,  who  was  Hartmont' s  partner,  Engelbach,  Keir,  Colo- 
nel Grant,  and  Mr.  Ramsden,  solicitor  to  Engelbach  &  Keir. 

Begbie  having  become  unwell,  his  place  was  taken  by  the 
defendant  Ogle.  Hartmont  did  not  openly  appear  on  the 
committee,  but  it  was  proved  that  Begbie  and  Ogle  acted 
entirely  for  him,  and  throughout  received  instructions  and 
directions  from  him. 

The  committee  had  experiments  made  which  appeared  to 
them  successful.  A  sum  of  £1,650  was  subscribed  to  pay 
£1,000  cash  deposit  which  was  required  by  Messrs.  Forbes 
and  Price,  and  to  defray  the  expense  of  the  experiments, 
with  the  understanding  that  the  persons  so  subscribing 
should  have  the  pre-emption  of  the  A  shares,  in  case  of  the 
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formatioQ  of  the  company,  as  a  remuneration  for  their  risk, 
the  company  reimbursing  them  the  outlay. 

It  was  considered  that  a  cash  capital  of  £25,000  would  be 
sufficient  to  start  the  company.  It  had  been  stipulated 
from  the  first  that  Messrs.  Elmslie,  Forsyth  &  Sedgwick, 
who  were  the  solicitors  for  the  vendors,  should  be  the  soli- 
citors to  the  company. 

The  agreement  with  Messrs.  Forbes  and  Price  was  that 
they  should  receive  for  their  patents  £6,000  cash  (including 
the  £1,000  paid  as  a  deposit),  and  £10,000  in  B,  or  deferred 
shares,  or  in  lieu  thereof,  at  the  option  of  the  purchasers, 
£6,000  in  cash. 

*According  to  this  proposed  scheme  of  the  com-    [399 

Eany  there  would  have  been  £75,000  vendors'  deferred,  or 
►  shares,  and  £25,000  cash,  or  A  shares,  and  Engelbach  & 
Keir  would  have  acquired  the  absolute  right  to  the  island 
of  Alto  Vela,  and  also  to  the  patents  in  return  for  such 
£76,000  B  shares.  But  the  promoters  were  advised  by 
Messrs.  Walker  &  Lumsden,  their  stockbrokers,  that  there 
would  be  difficulties  on  the  Stock  Exchange  with  a  com- 
pany so  constituted  with  only  £25,000  cash  and  £75,000 
vendors'  shares. 

Accordingly,  meeting  of  the  provisional  committee  were 
held  in  the  months  of  February  and  March,  1871,  at  which 
it  was  ultimately  agreed  that  the  capital  of  the  proposed 
company  should  be  increased  from  £100,000  to  £106,000, 
but  there  should  be  no  distinction  of  A  and  B  shares,  and 
that  £6,000  in  shares  should  be  allotted  to  the  subscribers 
to  the  £1,660  fund,  who  were  entitled  to  the  A  shares  in 
consideration  of  their  giving  up  their  preferential  interest. 
This  was  agreed  to  by  the  subscribers  to  the  £1,650  fund. 

In  the  meantime  a  private  arrangement  was  in  progress 
between  Lawson  &  Son  and  Hartmont  for  the  sale  to  Hart- 
mont  of  their  interest  in  Alto  Vela,  which  was  reduced  into 
writing  in  a  letter  dated  the  1st  of  March,  1871,  from  Law- 
son  &  Son  to  Hartmont,  which  contained  the  following 
paragraph : — 

"  We  have  much  pleasure  in  confirming  the  arrangement 
you  have  made  for  the  disposal  of  our  interest  in  the  com- 
pany in  course  of  formation  for  the  purchase  from  us  of  the 
concession  of  Alto  Vela  and  the  property  and  effects  thereon, 
as  per  agreement  with  Mr.  F.  W.  Engelbach,  viz. :  We  are 
to  retain  £6,000  in  shares  of  the  company,  which  shares  we 
undertake  not  to  sell  or  dispose  of  for  twelve  months,  and 
we  are  to  receive  from  you  in  full  for  interest  in  said  agree- 
22  Eng.  Rep.  21 
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ment  £10,000  ia  cash  or  approved  bills  on  or  before  tlie  15th 

March £10,000 

In  your  acceptances  due  18/'21  April 2,300 

£12,300 

'*  We  further  undertake  to  hand  over  to  yon  the  bills  of 
lading  of  the  cargo  of  phosphate  for  '  Vivat  Veritas,'  and 
any  other  cargoes  that  may  arrive,  you  engaging  to  pay 
400]  freight  and  charges  ^thereon  according  to  bills  of 
lading  ....  On  receipt  of  the  above-mentioned  sum  of 
£10,000  we  undertake  to  hand  over  to  you,  and.  for  transfer 
to  your  order,  the  balance  of  the  shares  receivable  from  the 
company  under  Mr.  Engelbach's  agreement." 

Two  documents  were  then  executed :  (1)  A  deed  dated 
the  20th  of  April,  1871,  by  which  Hartmont  and  Begbie 
transferred  and  assigned  to  Lawson  &  Son  the  concession 
for  the  residue  of  the  term  of  fifty  years.  The  deed  con- 
tained a  covenant  by  the  vendors  that  notwithstanding  any 
act  done  or  suffered  by  them  the  concession  was  a  good, 
valid,  and  subsisting  concession,  and  in  nowise  void  or 
voidable.  (2)  Articles  of  agreement  dated  the  28th  of  April, 
1871,  made  between  Lawson  &  Son  as  vendors,  and  Engel- 
bach  &  Keir  as  purchasers,  which  recited  that  a  company 
was  about  to  be  formed  for  the  purchase  of  the  Alto  vela 
concession,  and  that  Engelbach  had  entered  into  an  agree- 
ment to  purchase  from  David  Forbes  and  Astley  Price  the 
before  mentioned  patents.  It  was  agreed  that  as  soon  as 
such  company  should  be  registered  Lawson  &  Son  should 
sell,  and  the  company  sbould  purchase,  all  the  right  and  title 
belonging  to  the  vendors  in  the  island  of  Alto  Vela,  and  also 
the  exclusive  right  to,  and  the  benefit  of  the  inventions  of 
D.  Forbes  and  A.  Price  for  the  treatment  of  phosphate  of 
alumina,  for  which  letters  patent  had  been  granted.  And 
it  was  agreed  that  the  consideration  for  the  sale  should  be 
£65,000,  to  be  paid  thus :  £20,000  in  fully  paid-up  shares, 
and  £45,000  in  cash,  to  be  paid  upon  the  completion  of  the 
sale.  The  agreement  also,  in  clause  3,  stated  that  the  ven- 
dors had  delivered  to  th^  purchasers  all  the  documents  of 
title  showing  their  right  to  the  concession,  and  that  the  pur- 
chasers' solicitors,  having  examined  the  same,  had  testified 
their  acceptance  of  the  vendors'  title. 

With  respect  to  acceptance  of  the  title  by  the  purchasers, 
Engelbach  &  Keir,  the  following  facts  were  proved : — 

Engelbach  &  Keir  employed  Mr.  Ramsden  as  their  soli- 
citor, who  consulted  counsel  in  the  usual  way,  and  the  coun- 
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sel  made  certain  requisitions  as  to  title :  in  particular,  first, 
that  proof  should  be  given  that  Alto  Vela  belonged  to  the 
government  of  the  Dominican  Republic ;  and  secondly,  that 
proof  should  be  furnished  that  the  conditions  of  the  con- 
cession had  been  complied  with,  so  as  to  show  that  the  con- 
cession had  not  become  void  or  voidable.  These  *re-  [401 
quisitions  could  not  be  complied  with,  and  thereupon  En- 
gelbach  &  Keir  put  themselves  in  communication  with 
Messrs.  Elmslie  &  Co.,  the  vendors'  solicitors,  of  whom 
Forsyth  was  the  partner  who  acted  in  the  matter.  Forsyth 
assured  them  that  the  title  was  perfectly  good,  that  insist- 
ing on  requisitions  would  cause  great  delay,  and  that  they  . 
might  sately  rely  on  Lawson  &  Co.'s  covenants  for  title. 
It  was  therefore  aCTeed  that  th^  requisitions  should  not  be 
insisted  on,  and  that  the  usual  covenants  for  title  by  the 
vendors  should  be  accepted.  Mr.  Ramsden  considered  that 
the  real  responsibility  of  advising  on  the  title  was  with  the 
solicitor  designate  of  the  company  about  to  be  formed,  and 
that  his  sole  duty  was  to  take  care  that  Engelbach  &  Keir 
did  not  incur  personal  responsibility.  This  being  commu- 
nicated to  the  counsel,  he  advised  that,  as  Engelbach  & 
Keir  were  merely  trustees  or  agents  for  the  company  pro- 
posed to  be  formed,  and  as  Mr.  Kamsden  was  their  solicitor 
exclusively,  and  not  the  company's,  the  contract  should  be 
entered  into  expressly  subject  to  approval  by  the  company 
within  a  given  time  after  its  formation,  and  in  default  of 
sucli  approval  to  be  void. 

It  was  originally  intended  that  there  should  be  a  written 
agreement  as  to  Engelbach  &  Keir's  right  to  £16,000  com- 
mission, but  that  intention  was  abandoned  in  order  to  avoid 
any  necessity  of  referring  to  that  agreement  in  the  pros- 
pectus, under  the  provisions  of  the  Companies  Act,  1867. 

On  the  8th  of  May,  1871,  the  plaintiff  company  was  regis- 
tered under  the  Companies  Acts  with  a  capital  of  £200,000, 
divided  into  20,000  shares  of  £10  each,  witn  a  memorandum 
and  articles  of  association  which  were  signed  by  Cockburn, 
Grant,  Green,  Lonsdale,  Keir  and  Ramsden.  The  objects 
of  the  company  were  stated  to  be  .to  adopt  and  carry  into 
effect  an  agreement  of  the  6th  of  January,  1871,  which  was 
for  the  purchase  by  Engelbach  of  the  two  patents  of  Forbes 
and  Price,  and  to  adopt  and  carry  into  effect  the  articles  of 
agreement  of  the  28th  of  April,  1871,  between  Lawson  & 
Son  and  Engelbach  &  Keir,  to  purchase  the  Alto  Vela  con- 
cession, to  purchase  any  letters  patent  for  the  utilization  of 
sewage,  or  for  the  preparation  oi  guano  and  other  manures, 
and  for  other  purposes  requisite  For  the  carrying  on  of  the 
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business  of  importers,  manufacturers  and  dealers  in  guano 
and  other  manures. 

402]  *The  first  directors  were  Cockburn,  Grant,  Green, 
Keir,  and  H.  Graham  Lawson,  and  shortly  after  the  incor- 
poration of  the  company  the  defendant  Hartmont  was 
elected  a  director,  and  was  subsequently  elected  chairman 
of  the  board  of  directors,  and  he  continued  to  hold  that 
oflSce  until  he  resigned,  in  the  month  of  November,  1872. 
On  the  6th  of  February,  1872,  the  defendant  Lonsdale  was 
elected  a  director  of  the  company. 

A  prospectus  was  issued  by  the  company  containing  the 
following  statements : — 

"This  company  is  formed  for  the  purpose  of  wording 
patents  for  Great  Britain  and  Ireland,  France  and  Belgium, 
which  have  been  purchased  from  Messrs.  Forbes  and  Price, 
for  the  defecation  and  utilization  of  sewage,  either  by  irri- 
gation or  precipitation.  Patents  have  been  since  secured 
on  behalf  of  the  company  in  other  countries.  The  phos- 
phate of  alumina,  which  is  the  agent  employed  in  these 
processes,  is  a  material  product  existing  in  large  quantities 
on  the  island  of  Alto  Vela  in  the  Republic  of  San  Do- 
mingo. Before  being  used  it  is  rendered  soluble  by  treat- 
ment with  sulphuric  or  other  acid.  The  company  have 
purchased  from  Messrs.  Peter  Lawson  &  Son  tne  assign- 
ment of  a  lease  which  they  hold  from  the  San  Domingo 
Government,  for  the  sole  and  exclusive  right  of  working 
and  exporting  the  phosphate  of  alumina,  together  with  all 
guano,  guanitos,  &c.,  and  other  minerals  from  the  island  of 
Alto  Vela,  for  a  term  of  fifty  years  from  1869,  subject  to 
a  royalty  on  the  tonnage  exported,  and  the  company  have 
likewise  acquired  the  right  to  a  valuable  patent  belonging 
to  those  gentlemen  for  treating  chemically  the  -products  of 
the  island.  This  purchase  includes  all  the  buildings,  store- 
houses,- &c.,  which  have  been  erected  upon  the  island,  and 
the  mules,  carts,  barges,  and  tools  and  necessarv  plant  for 
working  and  exporting  the  phosphate,  &c. ;  and  the  com- 
pany have  secured  the  services  of  the  adequate  European 
staff  and  natives  already  employed  on  the  works.  The 
island  has  been  thoroughly  surveyed. 

"The  present  arrangements  are  .sufficient  for  the  exporta- 
tion of  10,000  tons  annuall3%  but  as  the  company  propose 
to  work  the  island  on  a  much  more  extended  scale,  tram- 
ways will  be  laid  down  and  further  appliances  erected  to 
403]  facilitate  shipment.  The  *vendors  have  expended 
more  than  £39,000  up  to  the  present  time  in  connection  with 
the  island  of  Alto  vela,  besides  the  payment  to  the  San 
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Domingo  Goverhment.  The  amount  to  be  paid  to  Messrs. 
Forbes  and  Price  for  the  purchase  of  their  patents  is  £16,000, 
viz.,  cash  £6,000,  and  the  balance  in  paid-up  shares;  and 
the  amount  to  be  paid  to  Messrs.  Peter  Lawson  &  Son  for 
their  patent  and  for  the  buildings,  plant,  &c.,  upon  the 
island,  and  for  the  sole  right  of  exporting  the  phosphate  of 
alumina  and  other  guanos,  is  £65,000,  viz.,  £20,000  in  paid- 
up  shares,  and  the  balance  in  cash.  £5,000  in  fully  paid- 
up  shares  has  been  allotted  to  those  parties  who  subscribed 
the  money  necessary  for  thoroughly  testing  this  process. 
The  process  has  been  subject  to  a  thorough  and  exhaustive 
test  oy  application  to  sewage  on  a  large  scale  at  Totten- 
liam,  with  perfectly  satisfactory  results.'' 

The  deeds  of  the  20th  of  April  and  the  28th  of  April,  1871, 
were  also  set  out  in  the  prospectus. 

The  bill  charged  that  the  statement  in  the  prospectus  that 
the  vendors  had  expended  more  than  £39,000  up  to  that 
time  in  connection  with  the  island  was,  as  the  defendants 
well  knew,  untrue.  With  respect  to  that  statement  the  fol- 
lowing entry  was  made  in  the  minute-book  of  the  directors 
on  the  22d  of  May,  1876:  "The  solicitor  stated  that  he  has 
the  accounts  now  in  his  ipossession  confirming  the  truth  of 
that  statement;  the  said  accounts  having  come  into  his 
possession  for  an  independent  purpose,  without  reference  to 
the  formation  of  the  present  company  and  previous  to  its 
being  projected." 

The  bill  also  charged  that,  according  to  the  true  construc- 
tion of  the  prospectus,  the  £6,000  in  fully  paid-up  shares 
allotted  to  those  persons  who  subscribed  the  money  for  test- 
ing the  company's  patent  process  was  therein  represented  to 
be  in  full  satisfaction  of  the  claims  by  such  persons,  with- 
out any  additional  sum  of  £5,000  cash. 

The  directors  in  the  first  instance  determined  upon  issuing 
only  12,000  shares,  representing  £120,000  of  the  nominal 
amount  of  capital,  and  the  prospectus  stated  that  £35,000  of 
that  amount  was  represented  by  vendors'  fully  paid-up 
shares,  and  2,000  shares  having  been  subscribed  for,  the 
balance  of  6,600  was  offered  to  the  public. 

Consequent  upon  the  issue  of  the  prospectus,  applications 
were  *received  for  8,606  shares,  and  8,107  were  allot-  [404 
ted,  but  of  this  number  4,500  were  applied  for  by  the  de- 
fendants Hartmont,  Begbie  and  Ogle,  and  the  defendants 
Lonsdale,  Green,  Forsyth,  and  Graham  Elmslie,  son  of  the 
defendant  Elmslie,  and  others  as  their  nominees. 

By  a  letter  of  the  17th  of  March,  1871,  addressed  to  the 
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directors,  Lawson  &  Son  authorized  them  to  hand  over  to 
Ogle  £43,000  in  cash  and  shares  out  of  the  purchase-money 
of  £65,000.  And  by  a  further  letter  the  directors  were  au- 
thorized to  hand  over  to  Ogle  £15,000  in  fully  paid-up 
shares,  further  part  of  the  purchase-money. 

By  an  indenture  of  the  29th  of  May,  1871,  made  between 
the  Lawsons,  as  vendors,  of  the  one  part,  and  the  company, 
as  purchasers,  of  the  other  part,  the  vendors  assignea  and 
transferred  to  the  companv  the  contract  or  concession  of  the 
8th  of  May,  1869,  witli  all  the  rights  appertaining  thereto, 
and  all  effects  upon  the  island  of  Alto  Vela,  on  the  28th  of 
April,  1871,  and  the  vendors  covenanted  that,  notwithstand- 
ing anything  by  them  done  or  knowingly  suffered,  the  con- 
tract or  concession  was  then  valid  and  subsisting,  and  that 
they  had  power  to  assign  and  transfer  the  premises  to  the 
company,  and  the  company  covenanted  to  keep  the  vendors 
indemnified  against  the  payments  in  the  concession  stipu- 
lated to  be  paid,  and  the  performance  and  observance  of  the 
stipulations  and  provisions  contained  in  the  concession. 

This  indenture  was  prepared  by  the  defendant  Eamsden, 
and  approved  by  Elmslie,  Forsyth  &  Sedgwick,  as  solicitors 
of  the  company.  A  meeting  of  the  directors  of  the  com- 
pany, at  which  were  present  the  defendants  Grant,  Green 
and  Cockburn  (Grant  in  the  chair),  and  the  defendants  Oglo 
and  Lonsdale,  and  the  defendant  Forsyth  as  solicitor  for  the 
company,  was  held^on  the  31st  of  May,  1871,  at  which 
Forsyth  read  a  statement  to  the  effect  that  the  deeds  relating 
to  the  concession  had  been  handed  over  to  the  solicitors  of 
the  company  by  Lawson  &  Son,  and  assured  the  board  of 
the  validity  of  the  transfer  and  of  his  possessing  a  receipt  in 
full  of  all  demands,  and  it  was  resolved  that  certificates  for 
fully  paid-up  shares  should  be  issued  to  Lawson  &  Son  for 
the  purchase-money,  in  pursuance  of  the  agreement  with 
them,  and  at  the  same  time  it  was  resolved  that  share  cer- 
405]  tificates  representing  £45,000  be  *issued  to  Ogle  as 
the  representative  of  Lawson  &  Son.  Fifteen  fully  paid-up 
share  certificates  ih  the  several  names  of  Hartmont,  Ogle, 
Lonsdale,  Green,  Graham  Elmslie,  and  Forsyth,  and  others, 
their  nominees,  for  several  numbers  of  shares,  making 
together  4,500  shares,  were  accordingly  issued ;  1,500  fully 
paid-up  share  certificates  were  also  issued  to  Ogle,  and  a 
certificate  for  500  shares  fully  paid  up,  making  in  all  the 
£65,000  mentioned  in  the  prospectus,  as  agreed  to  be  paid 
to  them,  was  issued  to  Lawson  &  Son.  In  addition  to  these 
shares,  there  were  also  issued  655  fully  paid-up  share  certi- 
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Jicates,  value  £6,550,  to  the  persons  who  found  the  capital 
for  testing  the  phosphate  process,  being  £5,510,  the  amount 
subscribe,  and  £5,000  bonus. 

The  600  shares  represented  the  share  of  the  purchase- 
money  to  which  Lawson  &  Son  were  entitled,  pursuant  to 
the  arrangelnents  made  by  Hartmont,  Begbie,  Ogle,  and 
Lawson  &  Son  between  themselves.  The  4,500  shares  repre- 
sented Hartmont,  Begbie,  and  Ogle's  share,  and  were  divided 
thus:  Hartmont  3,000,  Begbie  750,  Ogle  750.  The  1,500 
shares  represented  the  sum  of  £15,000,  which  it  had  been 
arranged  should  be  paid  to  Engelbach  &  Keir  out  of  the 
purchase- money,  and  were  issued  to  Ogle  on  their  behalf, 
and  were  shortly  afterwards  transferred  by  him  as  directed 
by  them.  Out  of  Hartmont' s  shares  150  were  placed  in  the 
name  of  Graham  Elmslie,  and  200  shares  in  tlie  name  of 
Forsyth,  600  in  the  name  of  Green,  and  200  in  the  name  of 
Lonsdale.  In  addition  to  this  distribution  of  shares.  Colo- 
nel Grant,  the  chairman,  received  a  present  from  Engelbach 
&  Keir  of  100  shares ;  and  General  Green  received  his  quali- 
fication as  a  director  from  Hartmont. 

At  a  meeting  held  on  the  2d  of  August,  1871,  a  sum  of 
£1,250  was  voted  to  Engelbach  in  full  discharge  of  all  claims 
of  Engelbach  &  Keir  for  their  services  in  connection  with 
the  concession  of  the  island,  and  of  the  patents  of  Forbes 
and  Price ;  and  their  preliminary  expenses,  amounting  to 
rather  more  than  £2,000,  were  also  ordered  to  be  paid.  Mr. 
Lonsdale  was  appointed  secretary  of  the  company  at  a  sal- 
ary of  £300. 

On  the  15th  of  June,  1871,  the  directors  applied  to  the 
committee  of  the  Stock  Exchange  for  a  settling  day,  and 
quotation  of  the  shares  in  the  company,  and  for  that  pur- 
pose forwarded  to  the  committee  several  documents,  includ- 
ing a  certificate  signed  by  *Colonel  Grant  as  chair-  [406 
man,  and  by  W.  Lonsdale  as  the  secretary  of  the  company, 
which  certified  as  follows :  1st.  That  there  were  applied  for 
by  the  public  8,606  shares.  2d.  That  8,107  shares  were 
unconditionally  allotted,  on  which  £4,023  10s.  had  been 
paid  on  application,  at  10s,  per  share,  and  £4,023  10s.  on 
allotment,  being  at  the  rate  of  8,047  shares  at  £1  per  share  ; 
that  60  shares  had  not  been  paid  on  allotment.  3d.  That 
the  following  shares,  not  included  in  the  public  allotment, 
had  been  allotted :  155  shares  fully  paid  up  allotted  to  the 
various  gentlemen  who  subscribed  £1,550  to  pay  Messrs. 
Forbes  and  Price  £1,000  as  part  purchase-money,  and  to 
test  the  process  on  a  large  scale,  agreeably  to  the  arrange- 
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ineiits  entered  into  with  them,  that  they  were  to  receive  fully 
paid-up  shares  on  account  of  their  subscription ;  1,000 
shares  fully  paid  up  allotted  to  the  patentees,  Messrs.  Forbes 
and  Price,  agretebly  to  the  contract  entered  into  with  them ; 
2,000  shares  fully  paid  up  allotted  to  the  vendors,  Messrs. 
Lawson  &  Son,  as  part  purchase-money  of  the  island  of 
Alto  Vela ;  500  shares  fully  paid  up  allotted  ratably  among 
those  gentlemen  who  subscribed  £1,550,  as  noticed  above. 
4th.  That  no  shares  had  been  conditionally  allotted.  6th. 
That  the  share  certificates  were  ready  for  delivery,  and  that 
there  was  no  impediment  to  a  settlement. 

On  the  faith  of  the  certificate,  the  committee  of  the  Stock 
Exchange  granted  a  settling  day  and  quotation  of  the  shares 
in  the  company.  It  was  one  of  the  rules  of  the  Stock  Ex- 
change not  to  grant  a  settling  day  unless  two-thirds  of  the 
shares  (other  than  those  reserved  or  granted  in  lieu  of 
money  payments  to  vendors  or  concessionaires)  had  been 
applied  for  and  unconditionally  allotted. 

Having  obtained  a  settling  day,  the  defendants  (other 
than  MoUeson)  respectively,  and  H.  G.  Lawson,  proceeded 
to  operate  in  the  snares  of  the  company  on  the  Stock  Ex- 
change, and  succeeded  in  raising  the  price  of  the  shares  to 
a  very  large  premium.  In  order,  as  the  bill  alleged,  further 
to  raise  the  price  of  the  shares,  the  defendant  Hartmont 
(who  had  become  a  director  and  the  chairman  of  the  com- 
pany) induced  his  co-directors  to  authorize  him  to  enter 
into  a  contract,  dated  the  6th  of  March,  1872,  on  behalf  of 
the  company,  for  the  sale  of  the  French  patents  to  two  per- 
sons named  Emil  Oppert  and  Gustavus  G.  Josephson,  who 
407]  were  carrying  *on  business  in  London  under  the 
name  of  Emil  Oppert  &  Co.,  for  £250,000,  payable  £4,000  in 
cash,  £46,000  within  six  months,  and  the  balance  of  £200,000 
within  twelve  months.  Upon  its  becoming  known  that  the 
company  had  sold  its  French  patents  for  £250,000  a  con- 
siderabfe  rise  took  place  in  the  shares. 

On  the  8th  of  March,  1872,  E.  Oppert  &  Co.  addressed  to 
the  directors  of  the  company  a  proposal  to  pay  £150,000  in 
cash,  instead  of  £250,000  within  twelve  months,  and  an  ex- 
traordinary general  meeting  was  held  on  the  16th  of  March 
to  consider  the  proposal.  A  poll  was  demanded  by  a  share- 
holder, who  was  a  nominee  or  Hartmont,  and  the  same  was 
fixed  for  the  26th  of  March.  In  consequence  of  this  pro- 
posal there  was  a  further  rise  in  the  shares,  and  Hartmont, 
during  the  interval,  sold  large  numbers  of  shares  at  a  high 
premium.     In  particular,  on  the  18th  of  March,  he  sold 
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1,000  shares  at  the  price  of  £66  per  share  for  cash,  and  re- 
ceived the  proceeds  thereof.  At  the  poll,  however,  the  de- 
fendants Hartmont,  Begbie,  Ogle  and  Green,  and  their  nom- 
inees, and  Forsyth  and  G.  Elmslie,  by  their  direction,  voted 
against  the  proposal,  and  it  was  rejected. 

The  bill  charged  that  Oppert  &  Co.  purported  to  pay 
£4,000  and  £10,000,  but  that  these  sums  were  in  fact  paid 
by  the  defendant  Hartmont,  that  no  other  sums  were  ever 
paid  in  respect  of  the  pretended  contract,  and  that  the  same 
was  never  really  intended  to  be  carried  into  effect,  but  was  a 
mere  device  for  raising  the  price  of  the  shares  of  the  com- 

5 any  in  the  market ;  and  that  by  the  means  aforesaid  the 
efendants,  or  some  of  them,  and  H.  G.  Lawson  succeeded 
in  raising  the  priceof  the  £10  shares  to  nearly  £60,  and  the 
defendants  made  enormous  profits  thereby;  that  the  defen- 
dant Hartmont  alone  sold  5,350  shares  out  of  his  own  name, 
and  128  out  of  the  name  of  Montefiore,  his  clerk ;  the  de- 
fendant Keir,  360;  Ogle,  2,189;  H.  G.  Lawson,  500;  Grant, 
800 ;  Green,  660 ;  Lonsdale,  396 ;  Forsyth,  233  ;  and  Rams- 
den,  58  shares  ;  that  by  these  proceedings  of  the  defendants 
the  company  was  brought  into  great  discredit,  and  that  the 
shares  therein  were  only  worth  £3  in  the  market  when  the 
bill  was  filed ;  that  the  greater  number  of  the  present  share- 
holders in  the  company  were  persons  who  were  induced  by 
the  proceedings  of  the  defendants  to  purchase  their  shares 
in  the  market  at  a  large  premium. 

*0n  the  6th  of  October,  1872,  the  secretary  of  the  [408 
companv  received  from  Col.  Mendes,  the  Charge  d' Affaire^ 
of  tne  Dominican  Republic  in  this  country,  the  following 
letter : — 

'*The  government  of  the  Dominican  Republic  has  in- 
trusted me  with  the  mission  of  coming  to  Ldndon  for  the 
purpose  of  definitely  settling  all  the  diflferences  which  may 
arise  in  consequence  and  out  of  contracts  and  treaties  con- 
cluded on  the  1st  of  May,  1869,  with  the  firm  of  Hartmont 
&  Co.,  among  which  was  that  of  the  concession  made  to  the 
said  firm  for  working  guano  in  the  island  of  Alto  Vela.  As 
the  firm  of  Hartmont  &  Co.  had  not  made  known  to  the 
Dominican  Government  the  transfer  or  transfers  which  it 
may  have  made  of  its  privilege,  I  have  been  compelled  im- 
mediately upon  my  arrival  here  still  to  apply  to  the  same, 
in  order  to  arrive  at  the  real  position  of  affairs,  and  conse- 
quently I  addressed  to  the  said  firm,  under  date  of  the  28th 
of  last  August,  the  note,  a  copj^  of  which  you  will  find  in- 
closed herein.    But  since  that  time  Mr.  Hartmont  on  the  one 

22  Eng.  Rep.  22 
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hand,  and  the  Dorainican  Government  on  the  other,  have 
acquainted  tne  with  the  fact  that  the  working  of  Alto  Vela 
was  at  the  present  moment  for  account  of  the  company 
called  Phosphate  Sewage  without  my  government  being 
able  to  afford  me  any  further  particulars  with  regard  to  the 
way  in  which  had  been  effected  the  said  transfer  of  the  priv- 
ilege originally  granted  to  Mr.  Hartmont,  for  the  simple 
reason  of  my  said  government  being  itself  ignorant  thereof. 
But  if  I  refer  to  the  prospectus  of  the  company  on  one  side, 
and  on  the  other  side  to  the  positions  of  the  exportations  of 
guano,  guanitos,  and  phospnate  of  lime  from  Alto  Vela,  I 
am  led  to  the  following  conclusions,  namely,  that  on  the 
28th  of  April,  1871,  the  date  of  the  transfer  made  to  you  of 
the  working  of  Alto  Vela,  the  right  to  such  working  had 
already  ceased  to  exist,  owing  to  the  fact  that  in  the  course 
of  the  year  1870  a  quantity  of  1,981  tons  of  guano  only  had 
been  exported  from  the  island  in  question.  Prom  that  time 
the  parties  working  Alto  Vela  in  the  year  1870  had  already 
incurred  the  forfeiture  of  their  right  thereto,  and  could  not 
therefore  take  upoji  themselves  to  sell  to  you  on  the  28th 
of  April,  1871,  as  above,  a  thing  which  they  possessed  no 
longer  the  slightest  right  to.  It  would  therefore  remain  to 
be  seen  and  examined  whether,  on  the  one  hand,  the  phos- 
phate of  alumina  were  really  understood  and  contemplated 
409]  iw  the  original  *concession.  Upon  the  whole,  there- 
fore, the  Dominican  Government  abides  by  the  full  tenor  of 
the  note  of  the  28th  of  August,  1872,  hereunto  annexed,  as 
regards  the  Phosphate  Sewage  Company,  leaving  the  latter 
at  liberty  to  adopt  those  measures  the  same  may  deem 
proper,  in  case  the  said  company  should  consider  that  the 
responsibility  of  its  present  position  ought  to  be  brought 
home." 
The  note  of  the  28th  of  August,  1872,  was  in  these  words : — 
**  In  conformity  with  a  treaty  bearing  date  of  St.  Domingo 
the  1st  of  May" — then  he  recited  the  3d  article — "the 
Dominican  Government  takes  into  consideration  the  fact 
that  neither  in  the  course  of  the  year  1870  nor  in  that  of  the 
year  1871  have  the  grantees  complied  with  this  most  essential 
clause  of  their  contract.  In  consequence  thereof  the  govern- 
ment has  the  right  from  this  moment  to  declare  the  said 
grantees  as  having  forfeited  their  concession.  This  right 
the  government  reserves  to  itself,  even  in  the  event  of  the 
minimum  quantity  stipulated  for  being  reached  by  the 
grantees  in  future.  The  government,  however,  is  quite  dis- 
posed to  enter  into  fresh  arrangements  with  the  said  grantees 
with  the  view  of  saving  to  the  latter  the  forfeiture,  provided 
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the  future  interest  of  the  government  is  not  prejudiced 
thereby." 

The  defendant  Hartmont,  in  fact,  received  the  last  men- 
tioned  note  from  Colonel  Mendes  on  the  28th  of  August,  1872, 
but  he  withheld  it  from  the  other  directors  and  from  the 
shareholders,  and  he  gave  no  information  to  them  respect- 
ing the  contents  of  the  note.  After  considerable  pressure 
on  the  part  of  his  co-directors,  Hartmont,  shortly  after  the 
20th  of  November,  1872,  resigned  his  seat  at  the  board  of 
the  company.  The  directors,  on  receipt  of  the  letter  of  the 
4th  of  October,  entered  into  negotiations  with  Colonel 
Mendes  for  the  purpose  of  getting  the  forfeiture  of  the  con- 
cession rescinded,  and  offered  very  liberal  terms  for  that 
purpose.  Colonel  Mendes,  however,  refused  the  offer  of  the 
directors,  and  notified  to  them  not  to  send  any  more  ships 
to  the  island,  as  they  would  not  be  loaded. 

In  the  meantime  the  directors  of  the  company  did  not 
take  any  active' steps  to  carry  on  the  business,  or  to  export 
the  requisite  quantity  of  guano  and  phosphate  from  the 
island  of  Alto  v  ela.  Under  these  circumstances,  the  share- 
holders being  dissatisfied  *with  the  position  of  the  [410 
company,  a  meeting  was  called,  and  a  committee  of  share- 
holders was  appointed  to  investigate  the  affairs  of  the  com- 
pany, when  for  the  first  time  they  became  acquainted,  with 
the  facts  relating  to  the  title  to  the  concession,  and  the  cir- 
cumstances under  which  a  settling  day  had  been  obtained, 
and  the  other  facts  before  stated. 

None  of  the  defendants  were  now  directors  or  solicitors  of 
the  plaintiff  company.  Messrs.  P.  Lawson  &  Son  had 
recently  been  adjudicated  bankrupts,  and  were  insolvent, 
and  their  estate  was  under  sequestration  in  Scotland.  The 
defendant  J.  A.  Molleson  had  been  appointed  trustee  of 
their  estate.  Further  negotiations  had  taken  place  with  the 
agents  of  the  Dominican  Government,  but  they  declined  to 
recognize  the  transfer  of  the  concession  to  the  plaintiff  com- 
pany, and  insisted  upon  treating  it  as  absolutely  forfeited 
at  the  date  when  Lawson  &  Son  purported  to  assign  the 
same  to  the  company;  and  the  agents  of  the  government 
further  alleged  that  they  had  granted  the  working  of  the 
island  of  Alto  Vela  to  a  French  company. 

The  bill  prayed  that  it  might  be  declared  that,  under  the 
circumstances,  the  sale  of  the  said  concession  of  the  8th  of 
May,  1869,  to  the  plaintiff  company  was  fraudulent  and 
ought  to  be  set  aside,  and  that  the  aforesaid  combination  of 
the  defendants  (other  than  the  defendant  J.  A.  Molleson), 
and  of  the  several  members  of  the  firm  of  Peter  Lawson  & 
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Son  for  the  purposes  aforesaid,  was  fraudulent,  and  the  com- 
pany ought  to  be  relieved  from  the  consequences  thereof, 
and  also  that  it  was  a  breach  of  trust  on  the  part  of  the  de- 
fendants Keir,  Cockburn,  Grant,  and  Green  (the  directors  of 
the  plaintiff  companj^)  to  pay  the  sum  of  £65,000,  or  permit 
the  same  to  be  paid  m  manner  aforesaid  out  of  the  funds  of 
the  plaintiff  company  for  the  purchase  of  the  said  concession, 
and  that  the  defendants  (other  than  MoUeson  and  Ramsden), 
all  of  whom  were  engaged  either  as  vendors  or  as  promoters, 
or  directors,  or  solicitors  of  the  plaintiff  company  in  th« 
said  transactions,  and  the  estate  of  Messrs.  Peter  Lawson  & 
Son,  were  jointly  and  severally  liable  to  make  good  to  the 
plaintiff  company  the  said  sum  of  £66,000,  together  with 
interest  thereon  at  5  per  cent,  per  annum,  and  that  the  said 
defendants  might  be  decreed  to  pay  the  said  sums  and  in- 
411]  terest,  and  the  plaintiff  ^company  might  be  at  liberty 
to  prove  against  the  estate  of  Messrs.  f^eter  Lawson  &  Son 
for  the  same  accordingly,  the  plaintiff  company  being  will- 
ing and  thereby  offering  to  account  in  such  manner  as  the 
court  might  direct  for  the  profit  (if  any)  made  by  them  from 
the  working  of  the  said  island  of  Alto  Vela  since  the  transfer 
thereof  to  the  company. 
Or,  if  the  court  might  not  think  fit  to  set  aside  the  said 

Eurchase  altogether,  the  said  above  named  defendants  might 
B  decreed  to  replace  the  sum  of  £15,000  improperly  paid  in 
shares  to  the  defendants  Engelbach  &  Keir  in  excess  of  the 
purchase-money  payable  to  the  vendors. 

The  bill  further  prayed  that  a  certain  sum  of  £955  in  re- 
spect of  costs  of  experiments  ought  not  to  have  been  paid 
out  of  the  funds  of  the  company  in  addition  to  £5,000  in 
fully  paid-up  shares,  and  that  Engelbach,  Keir,  Cockburn, 
Grant,  and  Green,  were  jointly  and  severally  liable  to  make 
good  to  the  company  the  said  sum  of  £965,  with  interest 
thereon. 

That  the  defendants  Hartmont,  Engelbach,  Keir,  Cock- 
burn, Grant,  and  Green,  were  liable  to  replace  the  sums 
amounting  to  rather  more  than  £3,250  so  paid  to  Engelbach 
&  Keir,  or  so  much  as  should  not  have  been  properly  ap- 
plied by  them  for  the  purposes  of  the  company. 

That  it  might  be  declared  that  Ramsden  was  not  entitled 
to  receive  the  £420  so  paid  to  him,  and  that  he  might  be 
ordered  to  replace  the  same. 

That  Elmslie,  Forsyth  &  Sedgwick  were  not  entitled  to 
receive  the  £262  105.  so  paid  to  them,  and  that  they  should 
be  ordered  to  replace  the  same. 

That  an  account  might  be  taken  of  the  dealings  and 
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transactions  between  the  company  and  Ogle  as  their  mer- 
cantile agent,  and  that  an  injunction  might  be  granted  to 
restrain  the  defendants  from  dealing  or  parting  with  any 
shares  of  the  company  standing  in  their  names,  and  to 
restrain  actions  being  brought  against  the  company  by 
Elmslie  &  Co.  for  their  bill  of  costs. 

The  answers  of  the  several  defendants,  so  far  as  they  were 
material  in  contradicting  or  explaining  the  statements  in  the 
bill,  were  to  the  following  effect : — 

The  defendant  E.  H.  Hartmont  alleged  that  in  the  year 
1871,  ^previous  to  the  assignment  of  the  concession  [412 
to  the  plaintiff  company,  the  Dominican  Government,  with 
the  knowledge  of  the  deficiency  in  the  quantity  of  export, 
leceived  the  royalties  and  export  duties  on  several  cargoes 
of  guano  or  guanito  exported  by  P.  Lawson  &  Son  from 
the  island,  which  royalties  and  duties  were  received  on  the 
22d  of  January  and  the  6th  of  February,  1671,  and  had 
waived  its  righc  to  annul  the  concession,  and  that  the  coji- 
cession  at  the  date  of  the  assignment  was  not  voidable  or 
liable  to  forfeiture. 

He  admitted  that  phosphate  of  alumina  was  not  mentioned 
in  the  concession,  but  alleged  that  the  government  had 
never  contended  that  alumina  was  not  included  in  the  term 
guanito,  and  that  if  such  a  contention  had  been  raised  it 
would  have  been  a  gross  breach  of  faith  on  the  part  of  the 
government,  since  the  word  "guanito"  was  expressly  in- 
troduced into  the  concession  in  order  to  make  sure  that  such 
phosphates  were  comprised  therein,  and  the  royalty  or  ex- 
port duty  payable  to  the  government  was  fixed  in  the  final 
concession  at  a  lower  rate  per  ton  than  had  been  at  first 
named  to  compensate  for  the  supposed  inferiority  in  value 
of  phosphate  of  alumina,  which  it  had  become  known  was 
the  principal  product  of  the  island,  to  guano  properly  so 
called;  and,  further,  that  it  had  been  shown  from  evidence 
that  phosphate  of  alumina  was  a  mineralized  guano  which 
had  undergone  chemical  alteration,  and  that,  therefore,  it 
fell  within  the  meaning  of  the  term  guanito  or  guanite. 
That  the  defendant  was  absent  from  England  from  the  1st 
of  February  to  the  4th  of  September,  1870,  and  from  the  9th 
of  November,  1870,  to  the  middle  of  January,  1871,  and  that 
he  took  no  part  personally  in  the  negotiations  for  the  sale 
of  the  concession  to  the  company,  but  that  it  was  conducted 
by  P.  Lawson  &  Son,  Begbie,  and  Engelbach  &  Keir.  He 
denied  that  there  was  an  intention  on  the  part  of  any  per- 
sons concerned  to  purchase  the  concession  with  a  knowledge 
that  it  was  voidable  and  liable  to  forfeiture.     He  denied  any 


174  CHANCERY  DIVISION.  [Vol.  V. 

1877  Phosphate  Sewage  Company  v.  Hartmont.  C.A. 

collusion  between  the  defendants  to  conceal  any  of  the  facts 
relating  to  the  concession,  and  he  particularly  denied  that 
there  was  any  scheme  for  raising  the  price  of  the  shares  in 
the  market.  He  believed  the  statement  made  by  Lawson  & 
Son,  that  £39,000  had  been  expended  on  the  island,  to  be 
perfectly  true.  He  denied  that  the  Stock  Exchange  would 
413]  have  *refused  a  settling  day  if  they  had  been  in- 
formed of  the  true  facts  relating  to  the  4,500  shares ;  on  the 
contrary,  he  had  been  informed  by  an  eminent  stockbroker 
that  if  the  vendors  were  desirous  in  their  own  interests  to 
invest  the  cash  payable  on  account  of  the  purchase-money 
in  shares  of  the  company,  they  were  at  liberty  to  do  so  by 
applying  for  shares  in  the  ordinary  way.  He  denied  in- 
fluencing the  directors  to  vote  in  favor  of  the  deferred  pay- 
ment offered  by  Oppert  &  Co.,  and  believed  it  to  be  a  bona 
fide  offer.  He  denied  that  the  £14,000  paid  by  Oppert  & 
Co.  was  provided  by  him,  though  he  had  guaranteed  the 
repayment  to  the  firm  from  whom  it  was  borrowed  by  Op- 
pert &  Co. 

R.  S.  Begbie  stated  that  on  the  1st  of  December,  1868,  he 
had  sold  his  interest  in  the  firm  of  Hartmont  &  Co.  to  Hart- 
mont for  £500,  which  was  computed  to  be  about  its  value, 
and  although  the  name  of  Hartmont  &  Co.  was  afterwards 
used  in  connection  with  the  concession  from  the  Dominican 
Government,  he  had  no  further  interest  in  that  concession, 
and  was  not  one  of  the  vendors  to  the  company.  In  carry- 
ing out  the  arrangements  with  regard  to  the  sale  it  was 
settled  that  4ie  and  Hartmont  should  make  an  absolute 
assignment  of  the  concession  to  Lawson  &  Son  as  a  separate 
and  distinct  transaction,  to  which  Engelbach  &  Keir  should 
not  be  parties,  and  that  on  the  completion  of  such  assign- 
ment P.  Lawson  &  Son  should  assign  the  concession  to  the 
proposed  company.  Under  these  circumstances  he  was  only 
a  formal  party  to  the  assignment. 

The  defendant  Ogle  stated  that  Hartmont  &  Co.,  in  con- 
sideration of  the  services  rendered  to  them,  had  agreed  to 
allow  him  33J  per  cent,  on  the  profits  derived  out  of  all  the 
transactions  connected  with  the  government  of  St.  Domingo. 
He  took  no  part  in  the  negotiations  for  the  sale  to  the  com- 
pany except  as  agent  of  Hartmont  &  Co.  He  admitted  that 
8,450  shares  in  the  company  were  at  his  request  applied  for 
by  various  persons  and  handed  to  him,  the  deposit  of  £1 
upon  such  shares  having  been  paid  by  Hartmont,  and  that 
all  the  persons  who  applied  for  such  shares  signed  blank 
transfers  thereof,  which  were  kept  by  the  defendant  for  a 
time,  and  then  handed  by  him  to  Hartmont  and  distributed 
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amongst  his  friends,  but  in  what  proportions  he  could  not 
state. 

Messrs.  Engelbach  &  Keir,  in  their  defence,  said  they  un- 
dertook, *at  the  request  of  a  merchant  named  Parry,  [414 
to  assist  in  the  formation  of  the  plaintiff  company,  and 
they  were  to  find  cash  capital  to  the  amount  of  £5,000. 
They  then  negotiated  with  Professor  Forbes  and  Astley 
Price  for  the  purchase  of  their  patent,  for  which  they  were 
to  receive  an  immediate  payment  of  £1,000  cash,  and  fur- 
ther sums  to  the  amount  of  £5,000  in  cash,  and  in  addi- 
tion, at  the  option  of  the  company,  either  to  have  10  per 
cent,  of  the  snares  of  the  company  as  fully  paid  up,  or  to 
receive  a  further  sum  of  £5,000  in  cash.  The  remuneration 
of  the  defendants  for  their  services  and  obtaining  subscrip- 
tions for  preliminary  expenses  was  to  be  a  commission  of 
£15,000  in  B  shares  of  the  company,  and  a  further  commis- 
sion of  £&  per  cent,  on  all  cash  subscriptions  obtained  by 
them.  They  then  stated  the  preliminary  arrangements 
made  for  testing  the  treatment  of  manures  oy  means  of  the 

f)a tents ;  that  in  all  the  negotiations  and  transactions  pre- 
iminary  to  bringing  out  the  company  they  acted  under  the 
advice  of  their  solicitor,  Mr.  Ramsden,  and  the  agreement 
for  the  purchase  of  the  concession  was  discussed  by  them 
with  Ramsden  ;  the  question  at  the  time  was  as  to  the  risk 
of  future  forfeiture  of  the  concession.  The  title  to  the  con- 
cession at  that  time  was  not  in  any  way  raised.  They  had 
given  instructions  to  their  solicitor  to  look  into  the  title  and 
prepare  the  contract  for  the  purchase  of  the  concession. 
Their  solicitor,  Mr.  Ramsden,  took  counsel's  opinion  upon 
the  abstract  of  title,  and  requisitions  were  made  by  counsel, 
and  it  was  the  company's  own  solicitors  who  insisted  on 
their  requisitions  being  waived,  and  who  ultimately  ap- 
proved the  conveyance  to  the  company  without  making  fur- 
ther requisitions.  They  stated  that  thev  had  paid  Ramsden 
£420  for  his  bill  of  costs  in  respect  of  the  business  done  for 
them.  They  also  paid  Elmslie  &  Co.  the  sum  of  250  guineas 
for  their  professional  services  preliminary  to  the  incorpora- 
tion of  the  company. 

The  defendant  Colonel  Grant  stated  that  he  fully  believed 
in  the  bona  fides  of  the  whole  scheme  of  the  company,  and 
had  the  most  perfect  confidence  in  the  sincerity  and  capa- 
bility of  his  co-directdrs  and  the  promoters  of  the  company, 
and  in  the  professional  acumen  and  integrity  of  the  firms  of 
Elmslie  &  Co.  and  Walker,  Lumsden  &  Co.,  who  were  the 
solicitors  and  brokers  of  the  company,  and  he  had  no  idea 
that  any  question  could  be  raised  as  to  *the  validity    [415 
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of  the  concession.  With  respect  to  the  certificate  and  state- 
ment laid  before  the  Stock  Exchange  for  obtaining  a  settling 
day,  the  defendant  was  staying  at  Sutherland,  800  miles 
from  London,  in  June,  1871,  when  the  certificate  was  sent 
to  him,  and  he  felt  such  perfect  confidence  in  his  colleagues, 
and  in  the  professional  knowledge  of  the  brokers  or  the 
company,  that  he  considered  himself  justified  in  signing  the 
documents,  and  he  was  quite  unacquainted  with  the  rules 
of  the  Stock  Exchange.  With  regard  to  the  statement  in 
the  prospectus  that  £39,000  had  been  expended  on  the  de- 
velopment of  the  resources  of  the  island  of  Alto  Vela,  he 
had  every  reason  to  feel  satisfied,  from  the  information  on 
the  subject  given  by  the  defendant  Forsyth,  that  the  state- 
ments were  true.  Acting  on  the  favorable  impression  he 
had  of  the  company,  he  at  first  applied  for  235  shares,  and 
then  for  200  more  shares.  Some  time  afterwards  he  re- 
ceived ninety  shares  from  Engelbach  and  also  a»check  for 
£100.  The  defendant  had  opposed  the  proposal  as  to  the 
deferred  payment  to  be  accepted  from  Oppert  &  Co.,  and 
because  the  directors  would  not  accede  to  his  desire  that 
immediate  payment  should  be  accepted,  and  from  pressure  of 
other  business,  he  resigned  his  seat  at  the  board  on  the  20th 
of  April,  1872.  He  fully  believed  that  the  true  meaning  of 
the  prospectus  was  that  the  sum  of  £5,000  in  fully  paid-up 
shares,  said  to  have  been  allotted  to  the  parties  who  sub- 
scribed the  money  for  the  experiments,  was  not  in  full  sat- 
isfaction of  the  claims  of  such  subscribers,  but  was  a  bonus 
by  way  of  recompense  for  their  risk,  and  a  recognition  of 
the  success  of  their  efforts  on  the  company's  behalf. 

The  defendant  Charles  J.  Green  stated  that  he  was  in  active 
service  in  the  army  till  1860,  when  he  returned  from  India 
with  the  rank  of  major-general.  He  was  first  asked  to  join 
the  company  in  March,  1871,  by  his  nephew,  W.  Lonsdale. 
Wishing  to  qualify  himself  to  be  a  director,  he  purchased, 
between  November,  1871,  and  October,  1872,  in  the  open 
market,  171  shares  at  an  average  price  of  £40  per  share,  la 
May,  1871,  ten  shares  were  allottea  to  him,  and  in  May,  1872, 
seventy-three  new  shares  were  also  allotted  him,  upon  which 
he  paid  £10  per  share.  Of  the  said  254  shares  he  sold  twenty 
shares  in  1872,  at  an  average  price  of  £28 105.,  and  also  thirty 
4161  more  *shares,  but  at  wnat  price  he  could  not  recollect. 
Of  the  remaining  204  shares  he  was  still  the  owner;  he  had 
consequently  lost  very  considerably  by  the  company.  He 
had  no  beneficial  interest  in  the  500  shares  which  he  held  in 
trust  for  Ogle,  and  he  at  once  transferred  them  when  called 
upon  to  do  so  by  the  beneficial  owner,  and  never  received  any 
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consideration  for  so  doing.  In  all  matters  connected  with 
the  Alto  Vela  concession,  the  provisional  committee  relied 
on  the  advice  of  their  professional  advisers,  and  the  pur- 
chase was  completed  by  the  original  directors  of  the  com- 
!)any  under  the  advice  of  the  company's  solicitors.  He  and 
lis  co-directors  believed  that  the  concession  was  then  valid, 
and  he  submitted  that  they  had  not  been  guilty  of  any 
breach  of  trust.  He  knew  nothing  about  the  formation  of 
the  company  until  all  the  preliminaries  were  arranged  and 
the  prospectus  was  already  issued.  He  was  then  invited  to 
join  the  Doard,  and  he  then  for  the  first  time  saw  the  co- 
defendants,  except  Hartmont,  whose  acquaintance  he  did 
not  make  till  some  weeks  afterwards.  He  denied  collusion 
with  any  of  the  defendants  to  form  a  scheme  for  the  pur- 
chase of  the  concession  as  alleged  by  the  bill,  and  denied 
that  there  was  any  foundation  for  the  charges  of  fraud 
made  against  him  and  the  other  defendants.  As  regarded 
the  Oppert  contract  he  stated  that  he  was  under  the  belief 
that  tne  contract  would  be  carried  out,  and  it  was  on  that 
account  that  he  voted  in  favor  of  the  deferred  payment,  and, 
80  far  from  having  any  suspicion  that  the  contract  would  not 
be  carried  out,  he  shortly  aiterwards  purchased  156  shares  in 
the  company  (being  part  of  the  171  snares  before  mentioned) 
at  an  average  price  of  £40  per  share,  and  then  took  an  allot- 
ment of  the  before  mentioned  seventy- three  shares,  and  only 
fifty  of  these  had  since  been  sold  by  him. 

The  defendant  Lonsdale  stated  that  he  had  purchased  the 
secretaryship  of  the  company  from  H.  Parry  for  £300. 
With  regard  to  the  application  to  the  Stock  Exchange  for  a 
settling  day,  the  defendant  stated  that  the  4,500  shares  were 
not  allotted  subject  to  the  condition  that  they  should  be 
accepted  in  part  payment  of  the  purchase-money,  or  on  any 
other  condition,  but  were  allotted  simply  as  having  £1  per 
share  paid  thereon,  and  afterwards  the  remaining  £9  per 
share  thereon  was  set  off  against  an  equal  *amount  [417 
of  the  purchase-money  payable  to  the  vendors,  without  any 
agreement  to  that  effect  having  been  entered  into  by  or  with 
the  company. 

The  defendants  Elmslie,  Forsyth  &  Sedgwick  stated  that, 
so  far  as  concerned  Elmslie  and  Sedgwick,  they  had  not  been 
engaged  personally  in  the  transactions  in  the  bill  mentioned, 
consequently  the  answer  applied  principally  to  Forsyth. 
The^  stated  that  they  first  acted  as  solicitors  for  Lawson  & 
Son  in  July,  1869,  and  for  Hartmont  &  Co.  about  the  end  of 
the  year  1869,  and  upon  the  incorporation  of  the  company 
they  acted  as  solicitors  thereof.  They  believed  that  the  sum 
22  Eng.  Rep.  23 
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of  £39,000  had  been  expended  on  the  island  of  Alto  Vela  by 
Lawson  &  Son,  and  they  believed  that,  whether  the  whole 
of  the  10,000  tons  of  guano  had  or  not  been  exported  during 
the  year  1870,  there  had  been  no  forfeiture  of  the  conces- 
sion, by  reason  of  the  acquiescence  of  the  Dominican  Gov- 
ernment. They  had  received  their  bill  of  costs,  amounting 
to  £847,  from  the  company  for  business  done  since  its 
formation,  but  it  did  not  include  any  costs  incurred  previous 
to  the  formation  thereof.  The  sum  of  250  guineas,  paid  to 
them  by  Engelbach  &  Keir  was  not  for  any  bill  of  costs  sent 
in  by  them,  but  was  a  fee  agreed  to  be  paid  to  them  by 
Engelbach. 

The  defendant  Ramsden  put  in  two  answers  to  the  bill, 
which  extended  to  a  considerable  length,  but  as  he  was  dis- 
missed from  the  ^lit  by  agreement,  it  is  not  necessary  to  set 
forth  the  statements  in  these  answers. 

On  the  11th  of  February,  1873,  Lawson  &  Son  were  duly 
adjudicated  bankrupts  as  individuals  and  as  a  firm  by  the 
Court  of  Session  in  Scotland,  and  the  whole  of  their  estates 
became  sequestrated,  and  the  defendant  Molleson  was  the 
trustee  of  the  sequestrated  estate.  The  plaintiflfs  claimed 
tinder  the  sequestration  for  the  sum  of  £65,000,  and 
£5,629  ds.  in  respect  of  interest  thereon.  When  the  cause 
was  heard  before  the  Vice-Chancellor  the  plaintiffs'  claim 
had  not  been  adjudicated  upon,  and  was  still  pending. 
Eventually  the  trustee  decided  against  the  claim,  and  the 
Court  of  Session,  considering  the  circumstances  of  the  trans- 
action, exonerated  the  bankrupts,  Lawson  &  Son,  from 
the  charge  of  being  implicated  m  the  fraud,  and  affirmed 
the  trustee's  deliverance.  The  case  was  brought  before  th« 
418]  House  of  *Lords,  and  on  the  20th  of  June,  1876,  their 
Lordships  (the  Lord  Chancellor,  Lord  Chelmsford,  and  Lord 
Selborne  being  present)  affirmed  the  decision  of  the  Court  of 
Session  (*). 

There  was  a  considerable  amount  of  evidence  in  the  cause, 
and  many  of  the  witnesses  were  cross-examined. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Ma- 
lins  on  the  15th  of  November,  1875. 

Higgins^  Q.C.,  Davey^  Q.C.,  and  R.  Melville,  appeared 
for  the  company. 

Olasse^  Q.C.,  and  Terrell,  for  the  defendants  Hartmont, 
Begbie  and  Cockburn. 

Cotton,  Q.C.,  WestlaJce,  Q.C.,  and  Terrell,  for  Elmslie, 
Forsyth  &  Sedgwick. 

Cookson,  Q.C.,  and  Cope,  for  Colonel  Grant. 

(')  1  App.  Cas.,  780;  18  Eng.  R.,  63. 
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Homer ^  for  General  Green. 

Sir  H.  Jackson,  Q.C.,  and  Terrell^  for  Ogle  and  Lonsdale. 

Whitehmne  and  Oriffith^  for  Engelbach  &  Keir. 

J.  Pearson^  Q.C.,  and  Locock  Webb,  Q.C.,  for  MoUeson. 

Higgins,  in  reply. 

The  effect  of  the  evidence  and  arguments  sufficiently  ap- 
pear from  the  judgment. 

The  following  cases  were  referred  to :  Panama  and  Sovih 
Pacific  Telegraph  Company  v.  India  Rubber,  <fcc.,  Com- 
pany (*) ;  Lindsay  Petroleum  Company  v.  Hurd  (") ;  Mc- 
Kay^s  Case{^)\  In  re  Madrid  Bank,  Ex  parte  Williams  {*); 
Land  Credit  Company  of  Ireland  v.  Lord  Fermoyi^y, 
Parker  v.  Lewis  (*) ;  Baker  v.  Loader  C) ;  Brydges  v. 
Branfil  (") ;  St.  Aubyn  v.  Smart  (•) ;  *  Blair  v.  [419 
Bromley i^'')  \  Plumerv.Oregory(^')\  Langton^.  Waitei^-, 
Kennedy  v.  Oreen  (") ;  Taylor  v.  Blacklow  (") ;  In  re  Eu- 
ropean Bank  (**) ;  Jones  v.  Lewis  {'*) ;  Central  Railway 
C(ympany  of  Venezuela  v.  Kisch  (") ;  Oner  end,  Ourney  & 
Co,  V.  Oibbs  (") ;  Turquand  v.  Marshall  (") ;  Overend,  (jfur- 
ney  &  Co.  v.  G^/J&5  (") ;  t/bm^  >8ifocA:  Discount  Company  v. 
Brown  {^')',  Ernest  y.  Vivian  (^^V,  Cornell  v ,  Hay  (^*) ;  Par- 
ker V.  McKenna  ("j ;  Royal  Bank  of  Scotland  v.  C^^A- 
6^^  (") ;  Society  oj  Practical  Knowledge  v.  Abbott  (") ; 
Imperial  Mercantile  Credit  Association  v.  Coleman  (") ; 
Dunne  v.  English  (");  TFi?5fer7i  -BanA:  (^  Scotland  v. 
Addie  (") ;  Rawlins  v.  Wickham  (*•) ;  Bedford  v.  5a(7- 
shawe  (  ) ;  Charitable  Corporation  v.  Sutton  (") ;  Ireson  V. 
Pearman  (") ;  Beadles  v.  Burch  (") ;  /ti  r^  Phoenix  Life 
Assurance  Company  ("). 

1876.  Mar.  1.  Malins,  V.C:  In  this  case,  which  was 
heard  for  sixteen  days  between  the  15th  of  November  and 

(»)  Law  Rep.,  10  Ch.,  616.  (")  Law  Rep.,  4  Ch.,  876. 

(•)  Law  Rep.,  6  P.  C,  221.  ,    (»)  Law  Rep.,  4  Ch.,  701. 

(«)  2  Ch,  D.,  1.'  (")  Law  Rep.,  8  Eq.,  881. 

(<)  Law  Rep.,  2  Eq.,  216.  (*»)  83  L.  J.  (Ch.),  613. 

(»)  Law  Rep.,  6  Ch.,  763.  (*»)  Law  Rep.,  8  C.  P.,  828. 

(•)  Law  Rep.,  8  Ch.,  1086.  (*•)  Law  Rep..  10  Ch.,  96. 

O  Law  Rep.,  16  Eq.,  49.  (*»)  Rose's  Reports,  462  (Appendix). 

(8)  12  Sim.,  869.  (")  2  Beav.,  669. 

(»)  Law  Rep.,  8  Ch,,  646.  (*^)  Law  Rep.,  6  H.  L.,  189. 

(»«)  2  Ph.,  864.  («)  Law  Rep.,  18  Eq.,  624. 

(»»)  Law  Rep..  18  Eq.,  621.  («)  Law  Rep.,  1  H.  L.,  Sc,  146. 

(»«)  Law  Rep.,  4  Ch.,  402.  (»)  8  De  Q,  A  J.,  804. 

('»)  8  My.  A  K.,  699.  («)  29  L.  J.  (Ex.),  69. 

(")  8  Bing.  N.  C.  236.  (»^)  2  Atk.,  400. 

(")  Law  Rep..  6  Ch.,  868.  .  (»)  8  B.  A  C,  799,  818, 

(»•)  2  Ves.  Sen.,  240.  (")  10  Sim..  832. 

(")  Law  Rep.,  2  H.  L.,  99.  (»)  1  H.  A  M.,  433. 

(»«)  Law  Rep.,  5  H.  L.,  480. 
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the  8th  of  December  last,  I  was  addressed  at  very  great 
length  by  a  number  of  counsel — that  is,  two  for  the  plaintiff 
and  nine  for  the  various  defendants — and  a  very  long  time 
was  occupied  in  reading  evidence  and  in  the  cross-examina- 
tion of  the  principal  defendants  npon  their  answers,  and  the 
witnesses  upon  tneir  ajfidavits.  The  arguments  were  most 
elaborate  and  able,  and  the  examination  of  those  arguments, 
the  perusal  and  reperusal  of  the  immense  mass  of  papers  in 
the  cause,  and  the  great  dijficulty  of  the  case,  have  occu- 
420]  pied  so  mucE  of  my  time  out  of  *court,  that  I  have 
been  obliged  to  defer  my  judgment  for  A  very  unusual  period 
of  time. 

The  object  of  the  suit  is  to  recover  £65,000  which  was  paid 
for  the  concession  of  the  island  of  Alto  Vela,  which  was  the 
main  source  of  the  operations  of  this  company,  the  sum  of 
£15,000,  part  thereof,  liaving  been  paid  to  Messrs.  Engelbach 
&  Keir,  and  for  various  minor  objects. 

The  principal  actors  in  the  transactions  involved  in  this 
suit  are  the  defendants  Hartmont,  Begbie,  Ogle,  Engelbach 
&  Keir,  the  partners  in  the  firm  of  Peter  I^wson  &  Son, 
and  Mr.  Alexander  Forsyth,  of  the  firm  of  Elmslie,  Forsyth 
&  Sedgwick,  who  were  the  solicitors  of  the  company  at  its 
formation  and  for  some  time  after.  The  defendants  Hart- 
mont and  Begbie  were  in  partnership  under  the  name  of 
Hartmont  &  Co.  in  1868  and  1869.  Within  two  or  three 
years  of  the  commencement  of  the  partnership  Begbie  had 
become  a  bankrupt,  and  his  estate  only  paid  a  small  divi- 
dend. Hartmont  gave  this  account  of  himself  when  cross- 
examined.  He  is  a  German  by  birth,  and  is  of  the  Jewish 
persuation.  He  carried  on  business  in  Paris  in  1866  under 
the  name  of  Edward  Hertzberg.  He  took  the  name  of  Hart- 
mont on  coming  to  England  in  1867,  because  Hertzberg  was 
dijficult  for  the  English  to  pronounce — a  difficulty  I  confess 
I  do  not  participate  in  at  all.  He  was  a  bankrupt  in  Paris 
in  1867,  but  he  never  heard  that  he  was  sentenced  in  Paris 
to  two  years'  imprisonment.  He  was  also  declared  a  bank- 
rupt in  London  in  1869,  but  the  bankruptcy  was  in  effect 
the  same  as  that  in  Paris ;  his  debts  in  France  were  from 
£58,000  to  £60,000,  and  he  said  he  paid  205.  in  the  pound. 
He  did  not  say  when,  but  of  course,  as  he  says  so,  I  assume 
he  did,  and  probably  out  of  the  result  of  the  operations 
which  I  shall  have  to  refer  to.  The  creditors  under  his 
bankruptcy  were  about  100.  He  had  only  taken  an  active 
part  in  two  companies — the  Berlin  Phosphate  Company  and 
the  Ruby  Mining  Company. 

Notwithstanding  these  circumstances — the  bankruptcy  in 
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Paris  in  1867,  and  in  London  in  1869 — he  somehow  became 
consul-general  for  San  Domingo  in  1868,  a  dignity  which  he 
seems  on  all  occasions,  as  well  as  in  these  transactions,  to 
have  turned  to  the  best  advantage.  The  connection  with 
the  disastrous  affairs  of  the  San  Domingo  loan  is  well 
known.  This  suit  relates  mainly  *to  the  sale  to  the  [421 
plaintiff  company  of  the  interest  of  Hartmont  &  Co.  in  the 
island  of  Alto  vela,  and  therefore  the  mode  in  which  that 
interest  was  acquired  becomes  important.  He  says  in  his 
answer  that  Colonel  Mendes,  acting  as  special  commissioner 
of  the  government  of  San  Domingo,  entered  into  three  con- 
tracts in  London  with  Hartmont  &  Co.,  all  dated  the  1st  of 
June,  1868,  one  of  which  was  for  the  negotiation  of  a  loan 
to  San  Domingo,  to  the  amount  in  all  of  £420,000 ;  another 
was  for  the  concession  and  working  for  fifty  years  of  the 
guano  and  certain  other  deposits  existing  in  the  island  of 
Alto  Vela,  forming  part  of  the  territories  of  San  Domingo ; 
and  the  third  was  for  the  concession  and  working  for  fifty 
years  of  the  coal-fields  and  other  mines  existing,  or  which 
might  be  discovered,  in  the  peninsula  of  Samana,  in  the  ter- 
ritory of  the  .same  Republic ;  and  that  by  an  agreement 
dated  the  1st  of  December,  1868,  between  Hartmont  &  Co. 
of  the  one  part,  and  Peter  Lawson  &  Son  of  the  other  part, 
with  a  view  of  carrying  the  three  contracts  into  effect,  Hart- 
mont &  Co.  purported  to  transfer  the  three  contracts  to 
Lawson  &  Son,  and  it  was  agreed  that  one  of  the  partners 
in  that  firm  should  proceed  forthwith  to  San  Domingo, 
Alto  Vela,  and  Samana,  in  company  with  Hartmont,  and 
various  detailed  arrangements  were  made  for  the  working 
of  the  three  contracts  by  Lawson  &  Son ;  and  it  was  pro- 
vided that  they  should  pay  to  Hartmont  &  Co.  on  demand 
a  sum  by  way  of  commission  on  each  and  all  of  the  busi- 
nesses arising  under  that  agreement  and  the  contracts  equal 
to  one-third  of  the  net  profits  accruing  to  Lawson  &  Son, 
and  it  was  thereby  provided  that  the  agreement  should  not 
be  held  or  deemed  to  constitute  a  partnership  between  the 
parties. 

Henry  Graham  Lawson,  one  of  the  firm,  went  early  in 
1869  to  visit  San  Domingo,  in  pursuance  of  the  agreement, 
and  arrangements  were  then  made  by  which  Hartmont  & 
Co.  contracted  with  the  Republic  for  a  loan  of  £420,000,  and 
by  which  the  government  finally  granted  to  Hartmont  & 
Co.  a  concession  for  the  term  of  fifty  years  of  the  guano, 
guanito,  or  phosphate  of  lime  on  the  island  of  Alto  Vela, 
and  both  as  between  Hartmont  &  Co.  and  the  government 
of  San  Domingo,  and  as  between  Hartmont  &  Co.  and  Law- 
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son  &  Son,  there  were  agreements  dated  the  Ist  of  December, 
1868,  which  took  the  place  of  the  contracts  of  the  1st  of 
422]  *June,  1868,  so  lar  as  regarded  the  loan  and  island  of 
Alto  Vela  respectively.  Hartmont  &  Co.  then  delivered  to 
the  defendant  Ogle  the  following  letter,  dated  the  28th-  of 
January,  1869 : — 

'*Dear  Sir, — As  arranged  before  Mr.  Hartmont  left  for 
San  Domingo,  it  is  agreed  and  understood  that,  in  con- 
sideration of  the  services  and  assistance  you  have  rendered 
to  us,  we  are  to  allow  and  pay  to  you,  as  received  by  us,  a 
commission  equal  to  33J  per  cent,  on  the  profits  derived  by 
us  out  of  all  our  transactions  connected  with  the  govern- 
ment of  St.  Domingo  and  the  concession  of  Alto  Vela,  Sa- 
mana,  &c.,  and  all  other  transactions  connected  therewith, 
either  directly  or  indirectly." 

In  accordance  with  this  arrangement,  the  concession  which 
was  the  subject  of  a  great  part  of  the  suit  was  granted,  and 
dated  the  8th  of  May,  1869.  The  concession  was  contained 
in  an  agreement  in  the  French  language,  and  was  made  be- 
tween, and  duly  executed  by,  M.  Curiel,  the  Financial 
Minister  of  the  Dominican  Republic,  of  the  one  part,  and 
Hartmont  &  Co.  of  the  other  part.  [His  Lordship  read  the 
terms  of  this  agreement  already  set  out.] 

It  was  stated  by  Mr.  H.  G.  Lawson,  in  his  cross-examina- 
tion, that  he  was  much  dissatisfied  upon  his  visit  to  Alto 
Vela,  and  many  of  his  letters  to  his  partners,  which  were 
read,  contained  expressions  of  great  disappointment  at  the 
quantity  and  quality  of  guano  found  in  the  island.  He 
alludes  to  it  as  **  this  wretched  island."  It  is  true  he  said 
that  he  had  occasion  afterwards  to  change  his  mind,  as  no 
doubt  he  had  when  he  found  it  necessary  to  establish  this 
company.  As  to  the  Dominican  loan,  of  which  Lawson  & 
Son  were  the  agents,  he  admitted  that  no  more  than  £60,000 
ever  reached  the  Dominican  Government,  and  that  sum,  he 
says,  was  paid  by  means  of  a  loan  to  his  firm  by  a  Scotch 
bank.  He  could  not  say  that  that  sum  ever  reached  the 
government,  but  only  that  he  paid  it  into  the  account  of 
Smith,  Payne  &  Co.  I  am  satisfied,  upon  the  evidence,  that 
the  firm  of  Lawson  &  Son  carried  on  their  operations  in 
connection  with  the  island,  in  1869  and  1870,  at  a  great  loss, 
and  that  they  saw  there  was  no  reasonable  prospect  of  their 
operations  being  turned  to  profit;  and  I  am  also  satisfied 
that  Hartmont,  Begbie  and  Ogle  were  well  aware  of  these 
facts. 

423]  *In  this  state  of  things  it  was  determined  to  form 
this  company.     It  is  admitted  by  Hartmont  that  he  was 
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well  aware  that  no  phosphate  of  lime  was  exported  till  the 
31st  of  December,  1870,  but  that  there  had  been  exported 
from  the  island  about  2,981  tons  of  a  substance  known  as 
phosphate  of  alumina.  It  must  be  borne  in  mind  that  in 
tliat  year,  1870,  they  were  b6und  to  export  10,000  tons. 
He  admits  that,  under  the  terms  of  the  concession,  the  Do- 
minican Government  had,  at  the  end  of  December,  1870,  ac- 
quired the  right  to  annul  the  concession,  on  account  of  the 
export  not  having  amounted  to  10,000  tons ;  but  he  says 
that,  in  the  year  1871,  previous  to  the  assignment  of  the  con- 
cession to  the  plaintiff  company,  the  Dominican  Govern- 
ment, with  full  knowledge  of  the  deficiency  in  the  quantity 
of  exports,  received  the  royalties  and  export  duties  on 
several  cargoes  of  guano  or  guanito,  exported  by  Lawspn 
&  Son  from  the  island.  Upon  this  subject  the  bill  states 
that  phosphate  of  alumina  is  not  mentioned  in  the  conces- 
sion, and  the  Dominican  Government  contends  that  the  con- 
cession did  not  in  fact  confer  upon  the  grantees  the  right  of 
working  the  deposits  of  phosphate  of  alumina,  or  anything 
except  guano  and  phosphate  of  lime,  properly  and  strictly 
60  called. 

In  the  year  1870,  Professor  David  Forbes  took  out  a 
patent  for  the  manufacture  of  artificial  manures  by  treating 
phosphates  of  alumina,  which  are  found  to  exist  in  some  of 
the  West  Indian  Islands  and  elsewhere,  in  such  a  manner 
as  to  bring  phosphoric  acid  into  a  state  more  soluble  in 
water.  OtTier  patents  were  afterwards  taken  out  by  David 
Forbes  and  Price  for  the  application  and  use  of  phosphate 
of  alumina,  by  subjecting  them  to  acids,  for  the  treatment 
of  sewage. 

In  the  early  part  of  the  year  1871,  the  defendants  Hart- 
mont and  Begbie,  the  several  members  of  the  firm  of  Law- 
son  &  Son  and  Ogle,  well  knowing  that  through  their  de- 
fault the  concession  had  become  and  was  then  voidable  and 
liable  to  forfeiture,  determined  to  form  a  joint  stock  company 
for  the  purpose  of  purchasing  the  concession  from  them. 
For  this  purpose  they  entered  into  communication  with 
Engelbach  &  Keir,  and  a  provisional  committee  was  formed, 
consisting  of  the  defendants  Begbie,  Engelbach,  Keir,  and 
W.  L.  Grant,  for  the  purpose  oi  carrying  the  scheme  and 
design  into  effect. 

*It  was  a  part  of  the  arrangements  for  the  founda-  [424 
tion  of  the  company  that  the  defendants  Elmslie,  Forsyth 
&  Sedgwick  should  become  the  solicitors  thereof,  and  the 
last  named  defendants,  although  they  well  knew  that  the 
concession  was  liable  at  any  moment  to  be  forfeited  and 
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declared  void,  and  was  of  no  real  value,  agreed  to  concur 
with  and  lend  their  assistance  to  the  vendors  and  promoters 
in  carrying  the  scheme  and  design  into  effect.     It  has  ap- 

g eared  in  the  course  of  this  discussion  that  the  defendant 
.eiT  was  a  captain  in  the  army,  and  I  am  bound  to  say  that 
I  think  upon  the  whole  evidence,  whatever  I  may  have  to 
say  with  regard  to  the  firm  of  Engelbach  &  Keir  will  be 
more  applicable  to  Mr.  Engelbach,  whose  business  was  that 
of  a  financial  agent,  than  to  Captain  Keir,  who,,  having  been 
in  the  army,  was  very  little  acquainted  with  these  circum- 
stances, it  was  then  arranged  that  Engelbach  &  Keir  were 
to  have  £16,000  as  a  reward  or  bonus  for  promoting  or  form- 
ing this  company.  The  plan  adopted  was  that  Peter  Lawson 
&  Son  were  to  be  treated  as  the  vendors  of  the  conces- 
sion, and  Engelbach  &  Keir  as  the  purchasers,  and  the  con- 
cession was  accordingly  assigned  to  the  Lawsons.  That  was 
done  by  a  deed  of  the  20th  of  April,  1871.  Messrs.  Lawson  & 
Son  were  thus  made  the  ostensible  owners  of  the  concession, 
although  they  had  sold  all  their  interests  in  it  to  Hartmont, 
on  the  1st  of  March  previously,  for  a  sum  of  about  £12,000, 
a  sum  which  I  am  bound  to  say  I  do  not  think  Hartmont 
gave  because  he  thought  the  concession  was  worth  it,  but 
because  he  thought  it  was  wise  to  do  it  with  a  view  to  the 
arrangement  he  was  about  to  make  with  regard  to  the  carry- 
ing on  of  this  company.  A  formal  contract  for  the  sale  to 
Engelbach  &  Keir,  as  agents  for  the  intended  company,  was 
entered  into  on  the  28th  of  April,  1871.  The  terms  of  this 
purchase  are  that  Engelbach  &  Keir  were  to  be  put  forward 
as  the  purchasers  on  behalf  of  the  company,  and  that  the 
consideration  for  the  sale  should  be  £65,000.  With  regard 
to  this  purchase-money  of  £65,000,  there  is  not  a  particle  of 
evidence  to  show  that  any  skilled  person  had  ever  been  con- 
sulted to  give  an  opinion  as  to  whether  the  concession  was 
of  any  value  or  not.  No  opinion  of  that  sort  was  obtained, 
but  the  provisional  committee  having  been  formed  for  ex- 
perimenting with  Forbes' s  patent,  without  any  further  in- 
vestigation this  is  agreed  to:  ''The  consideration  for  the 
425 J  sale  should  *be  £66,000,  which  should  be  paid  thus  : 
£20,000  in  fully  paid-up  shares;  £45,000,  the  remainder 
thereof,  in  cash,  to  be  paid  upon  the  completion  of  the  sale ; 
such  parts  thereof  to  consist  of  fully  paid-up  shares,"  and 
so  forth.  "The  vendors  had  delivered  to  the  purchasers 
copies  of  all  the  documents  of  title  showing  their  right  to 
the  concession,  and  had  produced  to  the  purchasers  soli- 
citors, who  had  examined  the  same,  all  the  original  docu- 
ments of  title;   and  the  purchasers,  by  the  now  stating 
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agreement,  testified  their  acceptance  of  the  vendors'  title 
thereto."  Before  this  contract  was  entered  into,  the  provi- 
sional committee  was  appointed,  consisting  of  the  promoters 
of  tliis  company — that  is,  of  those  I  have  described  as  the 
principal  actors  in  it,  and  also  Colonel  Grant ;  and  the  ob- 
ject was,  by  experimenting  on  the  materials  obtained  from 
Alto  Vela  with  the  patents  of  Forbes  and  Price,  to  satisfy 
the  public  that  the  material  operated  upon  by  that  patented 
process  would  be  of  enormous  value.  There  was  no  correc- 
tive power  there  except  Colonel  Grant,  who,  as  I  under- 
stand, is  a  gentleman  of  high  military  position,  a  colonel  in 
the  guards,  a  gentleman  whose  conduct,  I  desire  to  sav,  is 
not  seriously  impeached  in  these  transactions.  But  there 
was  no  person,  other  than  the  promoters  of  the  company, 
exercising  any  discretion,  or  watching  the  proceedings  to 
see  that  it  was  all  hona  fide;  it  was,  m  fact,  done  by  these 
men,  whose  object  it  was  to  establish  this  coihpany.  On  the 
2l8t  of  April  they  had  an  addition  to  their  number  in  the 
person  of  General  Green,  who  was  the  uncle  of  Mr.  Lonsdale, 
the  secretary ;  he  is  a  gentleman  who  has  long  served  in 
India,  and  has  lived  in  retirement  until,  unfortunately,  his 
attention  was  called  to  this  company,  and  I  think  he  was 
no  more  competent  to  test  these  experiments  than  his  com- 
panion, Colonel  Grant.  During  these  proceedings,  begin- 
ning in  January  and  ending  in  April,  an  abstract  of  title  of 
the  concession  was  delivered  to  the  defendant  Ramsden, 
who  acted  as  the  solicitor  of  Engelbach  &  Keir,  as  if  they 
had  been  hona  fide  purchasers  having  a  real  interest  in  in- 
vestigating the  title.  The  abstract  was  laid  before  counsel, 
who  was  of  course  ignorant  of  the  nature  of  the  transactions, 
and  he,  on  the  assumption  that  a  real  and  honest  purchase 
was  intended,  made  very  proper  requisitions. 

Before  I  refer  to  these  requisitions  I  will  first  state  the 
position  of  the  parties.  Elmslie  &  Co.  delivered  the  ab- 
stract as  the  solicitors  *of  Peter  Lawson  &  Son,  who  [426 
were  treated  as  vendors  though  the  concession,  as  I  have 
stated,  belonged  wholly  to  Hartmont.  Elmslie  &  Co.  were 
also  the  solicitors  of  Hartmont,  Begbie  and  Ogle,  and  they 
were  the  solicitors  of  the  intended  company,  and  were  well 
known  by  all  the  parties  to  be  so.  If  Engelbach  &  Keir 
took  and  sustained  any  objection  to  the  title  they  would 
lose  £16,000,  and  this  I  think  the  most  material  turning 
point  in  the  case ;  but  if  they  overlooked  objections  and  ac- 
cepted the  title  they  would  get  that  sum.  The  vendors, 
whether  they  were  the  Lawsons  or  Hartmont,  Begbie  and 
Ogle,  had  therefore  agreed  to  give  the  nominal  purchasers  a 
22  Eng.  Rep.  24 
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bribe  of  £16,000  to  overlook  anv  objections  to  the  title  and 
accept  it.  It  is  extraordinary  that  Sir.  Forsyth,  who  knew 
all  the  facts,  should,  have  allowed  himself  to  appear  as  the 
solicitor  of  the  vendor  only — for  that  was  the  character  in 
which  he  carried  on  the  negotiations — when  he  was  really 
the  solicitor  of  the  purchasers,  the  company.  The  employ- 
ment of  Mr.  Ramsden  as  solicitor  for  the  purchasers  i  con- 
sider as  merely  colorable.  The  course  taken  by  the  learned 
counsel,  Mr.  Whitehorne,  was  highljr  honorable  to  him. 
He  was  ignorant  of  the  real  transactions,  and  made  these 
requisitions  on  the  title  long  before  the  formal  contract  of 
the  28th  of  April.  Mr.  Whitehorne' s  opinion  begins:  "I 
understand  that  Mr.  Ramsden,  who  instructs  me,  is  not  to 
be  the  solicitor  for  the  proposed  company  when  formed, 
and  that,  therefore,  I  advise  on  this  title  simply  on  behalf 
of  Engelbach  &  Keir,  and  in  order  to  enable  them  on  enter- 
ing into  the  contract  for  purchase  with  Messrs.  Lawson  & 
Son,  on  behalf  of  the  proposed  company,  to  treat  the  title 
as  accepted  instead  of  contracting  for  the  delivery  of  an  ab- 
stract. As  Messrs.  Engelbach  &  Keir,  therefore,  are  merely 
trustees  or  agents  for  the  company  proposed  to  be  formed, 
and  as  Mr.  Ramsden  is  their  solicitor  exclusively  and  not 
the  company's,  the  contract  must  be  entered  into,  expressly 
subject  to  the  approval  by  the  company,  within  a  given 
time  after  its  formation,  and  in  default  of  such  approval  to 
be  void.  The  title  shown  consists  only  of  two  documents — 
the  notarially  verified  translation  of  the  original  concession 
of  the  8th  of  May,  1869,  and  the  agreement  to  sign  it  of  the 
21st  of  December,  1870.  Evidence  should  be  given  that 
the  island  of  Alto  Vela  belonged  to  the  government  of  the 
427]  Dominican  Republic  on  the  8th  *of  May,  1869,  and 
not  to  any  private  owner,  and  that  its  title  thereto  was  not 
then,  and  nas  not  since  been,  disputed  either  by  foreign 
powers  or  by  any  hostile  authority." 

Now,  Messrs.  Elmslie  &  Co, — that  is,  Mr.  Forsyth,  who 
is  the  only  member  of  the  firm  who  took  any  part  in  these 
transactions — these  being  requisitions  of  title  on  behalf  of 
intended  purchasers,  might  have  been  expected  to  attend  to 
the  difficulty  raised,  and  take  care  that  his  intended  clients 
should  have  apparently  a  good  title;  but  what  did  he  do? 
All  this  time,  being  the  solicitor  of  the  real  purchasers — the 
company — he  was  also  the  solicitor  of  the  vendors. '  It  was 
impossiole  that  he  could  perform  his  duties  to  both  parties, 
and  this  'was  his  answer  to  that  rec[uisition :  *'This  is  an 
impossibility,  and  we  submit  that  it  is  a  most  unreasonable 
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requisition."  This  is  the  man  who*  really  represented  the 
purchasers. 

Then  the  fourth  requisition  is  a  very  material  one :  "  Sat- 
isfactory evidence  must  be  given  that  the  3d  article  has  been 
fully  complied  with.  If  not,  as  the  government  of  the 
Dominican  Republic  has,  under  article  7,  a  right  to  avoid 
the  concession  on  non-performance  of  article  3  by  the  conces- 
sionaires, a  waiver  must  be  obtained  from  the  proper  author- 
ity, which  must  extend  to  the  time  when  the  company  is 
ready  to  take  possession."  Now,  if  this  had  been  a  bona 
fide  transaction,  what  would  Mr.  Forsyth  have  done,  who 
received  these  requisitions  and  knew  that  the  public  were  to 
pay  for  this  concession  no  less  a  sum  than  £65,000.  Here 
is  a  difficulty  suggested  by  the  learned  counsel.  What 
would  any  man  acting  in  a  proper  spirit  do?  He  would 
have  said,  This  is  too  doubtful  a  thing ;  I  must  be  satisfied 
that  the  Dominican  Government  bind  themselves  for  a  longer 
time  not  to  take  any  advantage,  in  order  that  the  purchaser 
may  be  better  protected.  But  what  is  the  answer? — *'The 
vendors,  who  are  now  daily  shipping  guano  from  Alto  Vela, 
will  enter  into  the  usual  covenants  for  title."  So  that  peo- 
ple are  to  pay  £65,000  for  a  thing  which  has  apparently  a 
bad  title,  and  to  rely  upon  a  covenant  for  title. 

Then  the  fifth  requisition  is:  ''Who  are  the  contractors 
for  the  loan  mentioned  in  article  7,  and  how  much  of  it  now 
remains  unpaid?  Evidence  must  be  given  on  the  latter 
point ;  it  would  be  by  far  the  simplest  and  best  plan  if  the 
Dominican  Government  *would  grant  a  new  conces-  [428 
sion  to  the  company  when  it  is  founded,  Hartmont  &  Co.  and 
Xiawson  &  Co.  joining  to  confirm."  This  is  the  answer: 
* '  We  cannot  see  that  this  inquiry  is  relevant.  The  loan  has 
obtained  settlement  and  quotation  on  the  Stock  Exchange. 
The  remaining  portion  of  this  requisition  is  an  impossibility. 
The  loan  was  one  of  the  most  fraudulent  loans  that  ever  was 
brought  before  the  public,  and  has  brought  disgrace  on  every 
person  concerned  in  it.  This  is  the  protection  they  afforded 
their  clients :  instead  of  availing  themselves  of  the  objection 
taken  they  make  such  an  answer  as  that.  This  is  the  farce 
gone  through  as  if  between  vendor  and  purchaser.  The 
answer  of  Eneelbach  &  Keir  on  this  subject  is  somewhat  re- 
markable. They  are  supposed  to  be  representing  persons 
•who  were  to  pay  for  this  concession  the  sum  I  have  men- 
tioned. Engelbach  makes  this  statement:  *' The  defendant 
Bamsden  (tliat  is,  their  own  solicitor)  fully  explained  to  me 
the  nature  and  object  of  the  requisitions,  and  urged  on  me 
the  importance  of  having  them  fully  answered ;  1  thereupon 
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went  to  the  defendant  Ogle  (that  is,  one  of  the  confederates 
of  Hartmont)  and  informed  him  of  the  view  which  my  soli- 
citor took  in  the  matter,  and  he  in  reply  assured  me  that  the 
title  to  the  concession  was  good,  and  promised  me  that  every 
reasonable  information  should  be  given.  I  therefore  re- 
turned to  Ramsden  and  told  him  the  result  of  my  interview 
with  Ogle»  and  instructed  him  to  proceed  with  the  agree- 
ment pending  the  return  of  answers  to  the  requisitions. 
Shortly  afterwards,  being  very  desirous  that  there  should 
be  no  unnecessary  delay  in  comoleting  the  purchase,  I  ac- 
companied Ogle  to  the  office  of  Forsyth  for  the  purpose  of 
ascertaining  what  progress  had  been  made.  The  defendant 
Forsyth  then  assured  me  that  the  title  to  the  concision  was 
perfectly  good,  and  that,  with  regard  to  the  10,000  ton 
clause  in  the  concession,  large  shipments  had  been  made, 
and  that  in  no  case  could  any  difficulty  arise  in  respect 
thereof.  He  and  Ogle  both  stated  that  Hartmont,  as  the 
consul-general  of  the  government  (a  position  which  he  has 
made  use  of  on  all  occasions),  was  aole  and  willing  to  pro- 
cure from  the  government  any  ratification  of  the  concession 
in  favor  of  the  company  which  might  thereafter  be  thought 
necessary,  and  they  both  urged  that  covenants  for  title  by  a 
firm  of  such  high  standing  and  credit  as  the  Messrs.  Lawson 
429]  &  Son  were  an  ample  ^security  to  my  firm  in  accept- 
ing the  conveyance,  without  insisting  on  full  answers  to  tne 
requisitions,  as  they  would  necessitate  inquiries  in  San 
Domingo,  and  consequently  delay,  which  would  be  most 
rejudicial  to  the  interests  of  the  company.  The  defendant 
orsyth  added  that  the  vendor  would  give  the  amplest 
covenants  for  title,  including  a  covenant  that  the  concession 
was  neither  void  nor  voidable."  Then  he  savs:  "After 
carefully  considering  these  statements,  and  in  the  true  and 
honest  belief  that  the  representations  of  the  defendants  Ogle 
and  Forsyth  were  true,  and  that  by  insisting  on  requisitions 
which  would  or  might  necessitate  a  communication  with 
San  Domingo  much  delay  would  be  caused  in  the  formation 
of  the  company,  we  came  to  the  conclusion  that  .we  might, 
in  the  exercise  of  due  prudence  and  caution,  rely  on  the 
assurance  so  given  to  us  and  accept  the  title  offered  us  as 
satisfactory,  and  we  accordingly  determined  on  our  own 
responsibility  to  accept  the  statements  of  the  defendants 
Ogle  and  Forsyth  as  sufficient  and  satisfactory,  and  accord- 
ingly instructed  our  solicitor,  Mr.  Ramsden,  that  we  were 
willing  to  take  the  responsibility,  and  desired  him  to  waive 
further  requisitions  and  to  proceed  to  settle  the  agreement 
for  purchase  without  delay.''     Now,  here  there  is  a  most 
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extraordinary  statement:  "Our  position  in  the  matter  be- 
ing that  of  merely  formal  and  temporary  purchasers,  we 
were  willing  to  waive  our  own  strict  rights ;  we  were  induced 
to  act  in  this  manner  on  account  of  the  high  and  long-estab- 
lished standing  of  Messrs.  Peter  Lawson  &  Son,  and  the 
position  of  the  defendant  Hartmont  as  consul-general  of  the 
JDominican  Republic,  and  of  the  fact  that  the  solicitors  for 
the  vendors  were  also  to  be  the  solicitors  for  the  company 
and  treated  their  title  to  the  concession  as  good ;  and  had 
already  actually  accepted  the  title  as  good  for  Messrs.  Peter 
Lawson  &  Son  when  they  purchased  the  concession." 

It  is  clear  from  this  that  if  Messrs.  Engelbach  &  Keir  had 
been  liable  to  pay  £65,000  of  their  own  money  for  the  con- 
cession, they  would  never  have  thought  of  accepting  the 
title,  and  it  is  equally  clear  to  my  mind,  that  if  Mr.  For- 
syth, instead  of  being  at  once  the  solicitor  for  the  vendor  and 
purchaser,  had  represented  the  latter  only,  he  would  never 
nave  allowed  his  client  to  accept  such  a  title  or  to  buy  a 
property  which  he  ought  to  have  known  had  no  *com-  [430 
mercial  value  whatever.  The  recommendation  to  rely  upon 
the  covenants  for  title  of  Messrs.  Lawson  &  Son  was  most 
unusual  and  improper.*  That  firm  had  long  been  one  of 
high  repute,  but  it  turns  out  (though  I  hope  unknown  to 
Mr.  Forsyth)  that  they  were  then  overwhelmed  with  diflBi- 
culties,  and  they  failed  in  February,  1873,  and  have  only 
paid,  as  I  understand,  a  dividend  of  about  2^.  in  the  pound, 
and  are  not  likely  to  pay  anything  more.  The  title  ought 
to  have  been  rejected,  and  the  subsequent  disasters  would 
then  have  been  avoided,  but  that  course  would  not  have 
suited  the  views  of  the  parties  engaged. 

The  title  having  been  thus  accepted,  Mr.  Forsyth  pro- 
ceeded to  prepare  the  memorandum  and  articles  of  associa- 
tion, whicn  are  dated  the  1st  of  May,  1871.  They  are  for  a 
double  object.  The  capital  of  the  company  was  to  be 
£240,000,  the  first  issue  to  be  £120,000,  and  it  was  "to  adopt 
Jlnd  carry  into  effect  certain  articles  of  agreement  dated  the 
6th  of  January,  1871,  and  made  between  David  Forbes  and 
A.  P.  Price  of  the  one  part,  and  F.  W.  Engelbach  of  the 
other  part,  and  also  a  memorandum  of  agreement  dated  the 
29th  of  April,  1871."  That  was  the  concession  of  Alto 
Vela.  The  company  was  registered  on  the  6th  of  May, 
1871,  and  the  prospectus  was  afterwards  issued  for  the  usual 
purpose  of  inducing  the  public  to  apply  for  shares  in  the 
company.  At  that  time  it  appears  to  have  suited  Mr.  Hart- 
mont's  views  to  keep  very  much  in  the  background.  He 
admits  in  his  answer  that  he  returned  to  England  in  Janu- 
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ary,  1871,  and  it  has  been  proved  that  he,  Engelbach,  and 
Ogle,  and  Lawson,  all  carried  on  the  same  basiness  in  the 
same  house,  in  Budge  Row,  Cannon  Street ;  that  he  was 
always  represented  by  Ogle  in  these  transactions,  and  did 
not  personally  take  part  in  them,  though  he  admitted  in  his 
cross-examination  that  he  saw  Ogle  daily,  and  many  times 
on  some  days,  and  his  name  does  not  appear  in  the  pros- 
pectus as  a  director,  for  reasons,  I  think,  which  are  suffi- 
ciently obvious.  It  was,  no  doubt,  felt  that  his  name  could 
not  be  attractive,  considering  he  had  been  a  bankrupt  in 
Paris  in  1867,  and  in  London  in  1869,  and  that  was,  no 
doubt,  the  reason  why  the  Lawsons  were  put  forward  as  the 
ostensible  owners  of  the  concession,  in  which  at  that  time 
they  had  no  interest.  He  nevertheless  became  the  chair- 
man of  the  company  two  months  after  its  formation,  and 
431]  ^continued  to  be  so  until  November,  1873,  when  it  got 
into  a  state  of  disastrous  ruin,  the  undertaking  having  en- 
tirely failed,  and  the  shares  having  fallen  from  £55  and  £60, 
to  which  they  had  been  raised  by  the  dishonest  proceedings 
of  Hartmont  and  those  associated  with  him,  down  to  £2 
and  £3  in  the  market. 

The  prospectus  states  the  first  issue  to  be  £120,000,  in 
12,000  shares  of  £10  each,  of  which  £35,000  are  represented 
by  vendor's  fully  paid-up  shares,  and  2,000  having  already 
been  subscribed  for,  the  balance  of  6,500  was  offered  to 
the  public.  The  directors  were  T.  H.  Cockburn,  Colonel 
Grant,  Major-General  Green,  Mr.  Harrison,  Mr.  Keir,  of 
the  firm  of  Engelbach  &  Keir,  and  Mr.  H.  G.  Lawson.  The 
bankers  were  the  Consolidated  Bank,  and  the  brokers 
Messrs.  Walker  &  Lumsden. 

[His  Lordship  then  read  the  material  portions  of  the 
prospectus.] 

Now  with  regard  to  the  expenditure  of  £39,000,  there  is 
the  evidence  of  Mr.  Kell,  the  engineer.  He  says  he  was  out 
in  the  island  some  time  with  Mr.  Lawson,  and  when  he  left 
the  island  in  July,  1870,  he  should  say  that  between  £3,600 
and  £4,000  had  been  spent  in  plant  and  materials  and  stores 
on  the  island,  including  freight  from  New  York  of  the 
same.  Here  is  a  man  who  knew  more  about  it  than  any 
one  else,  who  says  it  ought  to  be  stated  at  £3,600  to  £4,000, 
but  the  prospectus  states  it  at  £39,000.  I  am  aware  there  is 
conflicting  evidence,  particularly  on  the  part  of  Mr.  Molle- 
son,  the  trustee  of  Lawsons'  estate,  by  which  it  is  attempted 
to  show  that  it  amounts  to  £39,000,  but  that,  I  think,  is 
completely  erroneous.  The  prospectus  would  have  been 
more  correct  if  it  had  stated  that  Lawson  &  Son,  in  conuec- 
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tion  with  the  island,  had  lost  £39,000.  The  items  of  ex- 
penditure, making  up  what  they  allege  was  £39,000,  are 
shown  in  the  exhibit  book,  and  altogether  they  amount  to 
£35,603;  amongst  those  items  I  see  items  such  as  demur- 
i-age,  and  other  items  which  to  any  person  acquainted  with 
the  affairs  of  the  world  would  show  that  there  had  not  been 
£39,000  expended,  as  the  prospectus  implies,  in  a  profitable 
manner  upon  the  island.  This  statement  as  to  the  £39,000 
expenditure  seemed  to  have  caused  some  anxiety  on  the 
part  of  the  directors,  and  Mr.  Forsyth,  being  applied  to  on 
the  subject,  gave  his  assurance  that  he  had  documents 
which  came  into  his  possession  previous  to  the  formation  of 
the  company  that  showed  the  *truth  of  that  state-  [432 
ment.  That  took  place  at  a  board  meeting  of  the  directors 
on  the  22d  of  May,  1871.  This  was  most  incautious  and 
unjustifiable  on  the  part  of  Mr.  Forsyth,  who  must  have 
known  that  any  statement  of  his  would  most  materially 
influence  the  conduct  of  those  to  whom  it  was  made.  The 
plaintiffs'  counsel  have  perhaps  not  gone  too  far  in  saying 
that  if  Mr.  Forsyth  had  more  properly  performed  his  duty, 
this  unfortunate  company  would  never  have  been  formed. 

In  consequence  of  the  issuing  of  the  prospectus,  8,606 
shares  were  in  due  time  applied  for,  and  8,107  were  allotted, 
but  of  those  4,600  were  to  be  fully  paid-up  shares  taken  by 
the  directors  and  their  friends,  leaving  only  3,607  shares  to 
be  taken  by  the  public ;  so  that  for  raising  or  procuring 
£36,000  of  capital  Messrs.  Engelbach  &  Keir  were  paid  a 
bonus  of  £16,000,  besides  the  ordinary  commission  paid  in 
such  transactions,  which  was  paid  to  them  as  if  they  had 
not  had  the  £16,000  bonus  at  all.  With  this  limited  amount 
of  capital  the  directors  most  unfairly  resolved  to  proceed 
with  the  operations  of  the  company.  The  concession  was 
assigned  by  Lawson  &  Son  by  an  indenture  dated  the  29th 
of  May,  1871.  That  deed  states,  contrary  to  the  fact,  that 
the  sum  of  £46,000,  part  of  the  purchase- money  of  £65,000, 
shall  be  paid  in  cash,  and  that  the  sum  of  £20,000,  the  resi- 
due thereof,  shall  be  paid  in  2,000  fully  paid-up  shares  of 
£10  each. 

Now,  let  it  be  remembered  that  Engelbach  &  Keir  say 
that  the  Lawsons  would  enter  into  covenants  for  title,  and 
not  only  absolute  covenants  for  title,  but  covenants  that  the 
concession  was  neither  void  nor  voidable.  It  is  remarkable 
that  Forsyth,  having  given  that  assurance,  when  he  comes 
to  settle  the  deed  takes  care  of  his  clients,  the  Lawsons,  by 
making  them  enter  into  a  common  covenant  for  title  against 
their  own  acts  only.    The  words  are,  "  notwithstanding  any- 
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thing  by  them,  the  vendors,  or  any  of  them,  done,  omitted, 
or  knowingly  suffered,  the  said  contract  or  concession  is 
now  a  good,  valid,  and  subsisting  concession,  and  is  in  no 
wise  void  or  voidable." 

So  that  there  is  no  absolute  covenant  for  title,  but  merely 
an  ordinary  covenant  that  through  their  own  acts  the  con- 
cession was  not  void  or  voidable.  Then  there  are  several 
board  meetings  of  the  directors,  at  which  Colonel  Grant 
433]  was  in  the  chair,  and  the  ^directors  present  were  a 
general,  a  retired  colonel  in  the  Indian  army,  a  retired 
colonel  in  the  guards,  and  a  retired  captain  on  half  pay. 
Those  are  the  gentlemen  who  were  to  protect  the  interests 
of  this  great  commercial  concern.  It  is  no  great  disrespect 
to  them  to  say  that  they  knew  as  little  of  commercial  mat- 
ters as  any  gentleman  engaged  in  this  case,  or  myself,  know 
of  military  affairs.  At  one  of  these  meetings,  held  on  the 
31st  of  May,  1871,  there  is  this  material  statement:  ''The 
solicitor  of  the  company  assured  the  board  of  the  validity 
of  the  transfers,  and  of  his  possessing  a  receipt  in  full  for 
all  demands,  and  it  was  thereupon  resolved  that  fully 
paid-up  share  certificates  representing  £45,000  might  be 
issued  to  the  representatives  of  Messrs.  Lawson  &  Son  and 
Mr.  Ogle,  who  had  previously  presented  authority  to  receive 
tlie  same."  Accordingly  the  shares  were  so  transferred 
with  further  shares,  making  up  £65,000. 

Shortly  after  the  31st  of  May,  namely,  the  15th  of  June, 
an  application  was  made  to  the  Stock  Exchange  for  a  set- 
tling day.  Mr.  Lonsdale,  the  secretary,  accordingly  wrote 
this  letter  to  the  secretary  of  the  Stock  Exchanga :  "  Dear 
Sir, — In  connection  with  an  application  to  the  committee  of 
the  Stock  Exchange  to  allow  a  settling  day  and  quotation 
in  the  shares  of  the  Phosphate  Sewage  Company,  Limited, 
I  beg  to  forward  to- you  the  following  documents,  namely,  a 
certified  copy  of  the  prospectus  and  date  when  first  adver- 
tised, two  copies  of  the  memorandum,"  and  so  forth.  Then 
he  enumerates  the  various  documents  which  were  to  comply 
with  the  requisitions  of  the  Stock  Exchange ;  this  is  accom- 
panied by  a  certificate  signed  by  Colonel  Grant,  the  chair- 
man, and  Mr.  Lonsdale,  the  secretary,  certifying  that  in  this 
company  there  were  applied  for  bv  the  public  8,606  shares, 
as  the  original  first  issue  was  to  be  £120,000  (just  turning 
over  the  corner  of  two-thirds,  which  would  be  the  requisite 
number).  ''  That  8,107  shares  were  unconditionally  allotted, 
on  which  £4,053  IO5.  has  been  paid  on  application  at  ten 
shillings  per  share,  and  £4,053  IO5.  on  allotment,  being  at 
the  same  rate  on  8,047  shares,  or  £1  per  share.    Sixty  shares 
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have  not  yet  been  paid  on  allotment.     No  shares  have  been 
conditionally  allotted." 

It  seems  by  this  letter,  signed  by  Col.  Grant,  the  chairman, 
and  Mr.  Lonsdale,  the  secretary,  that  the  Stock  Exchange 
•was  *imposed  upon.  It  has  been  said  that  they  exist  [434 
only  for  the  purpose  of  being  imposed  upon  by  companies 
of  this  sort  by  such  statements.  Accordingly  a  settling  day 
-was  granted.  The  secretary  of  the  Stock  Exchange,  Mr. 
Lievien,  has  stated  in  his  affidavit  that  by  their  rules  the 
committee  will  order  the  quotation  of  a  new  company  in  the 
official  list,  provided  the  company  is  of  a  bona  fide  charac- 
ter and  of  sufficient  magnitude;  that  two-thirds  of  the 
shares  (those  reserved  or  granted  in  lieu  of  money  payments 
to  concessionaires,  owners  of  property,  or  others  not  being 
counted  in  such  two-thirds)  have  been  applied  for  and  un- 
conditionally allotted;  that  the  articles  of  association  re- 
strain the  directors  from  employing  the  funds  of  the  company 
in  the  purchase  of  its  own  shares ;  and  provided  that  a  mem- 
ber of  the  Stock  Exchange  is  authorized  by  the  company  to 
give  full  information  as  to  the  formation  of  the  undertaKing 
and  the  application  for  and  allotment  of  shares.  It  is  very 
material  to  observe  that  it  is  required,  most  properly,  by  the 
Stock  Exchange  that  the  directors  should  be  restrained  from 
employing  the  funds  of  the  company  in  the  purchase  of  its 
own  shares.  It  should  also  be  undei*stood  tnat  it  is  utterly 
inconsistent  with  the  position  and  duties  of  the  directors  to 
deal  in  shares  of  companies  in  which  they  are  directors. 
Then  Mr.  Levien  says :  ''  If  the  committee  of  the  Stock  Ex- 
change had  been  informed  that  4,600  shares,  part  of  the 
8,107,  had  been  allotted  to  nominees  of  the  vendors,  and  that 
they  had  been  issued  as  fully  paid  up  in  payment  of  so 
much  of  the  purchase-money  of  the  property  sold  as  was  to 
be  taken  in  cash,  and  in  addition  to  the  shares  representing 
so  much  of  the  said  purchase-money  as  was  to  be  taken  in 
shares,  I  am  decidedly  of  opinion  that  they  would  not  have 
granted  the  settling  day."  The  bill  then  says  that  the  set- 
tling day  having  been  obtained,  the  defendants  proceeded  to 
operate  in  the  shares  of  the  company  on  the  StocK  Exchange, 
and  succeeded  in  raising  the  price  of  the  shares  to  a  very 
large  premium.  By  the  evidence  it  appears  that  the  £10 
shares  by  these  contrivances  had  in  1871  got  up  to  £20, 
but  in  January,  1872,  they  got  to  £26  a  share,  and  after- 
^vards  to  £30,  and  in  March,  1872,  they  had  been  run  up  to 
£40  a  share,  and  the  traffic  in  shares  by  Hartmont  and  oth- 
ers was  enormous,  probably  unparalleled  in  any  company. 
The  ledger  of  the  company  shows  the  following  result  as  to 
22  Eng.  Rep.  25 
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435]  the  *dealing  in  the  company's  shares  during  the 
years  1871  and  1872:  Hartmont  transferred  into  his  own 
name  5,412  shares,  and  transferred  out  of  his  name  5,330, 
there  having  been  only  8,606  in  existence.  But  that  is  not 
all,  because  I  see  S.  i .  Montefiore,  clerk  of  the  defendant 
Hartmont,  had  in  his  name  1,038  shares,  and  transferred  into 
his  name  1,038,  and  Thomas,  another  clerk  of  Hartmont' s, 
liad  136  shares  and  sold  128.  Begbie  had  1,017  and  sold  the 
same  number.  Mr.  John  Ogle  had  2,321  and  sold  2,316. 
All  the  other  parties  had  shares  varying  from  1,000  to  60 
and  sold  about  the  same  number.  So  that  Hartmont  sold  in 
fact  nearly  as  many  shares  as  the  whole  number  issued  by 
the  company.  This  was  the  state  of  the  share  list  in  1872, 
when  the  price  had  been  got  up  to  £40  a  share.  They  con- 
tinued rising  till  the  15th  of  March,  when  they  got  up  to  £56 
for  reasons  which  I  will  now  state.  The  thing  was  from  the 
beginning  utterly  worthless,  and  you  might  as  well  have 
given  £40  for  a  broomstick  as  for  a  share  in  this  company; 
but  some  people  are  never  satisfied,  and  accordingly  this 
extraordinary  transaction  takes  place.  Hartmont  (and  in 
making  this  statement  I  desire  to  confine  myself  to  Hart- 
mont only,  because  I  do  not  think  there  is  any  satisfactory 
evidence  to  show  that  it  was  any  one  but  Hartmont  together 
with  Oppert)  brought  forward  a  firm  of  Oppert  &  Co.,  and 
the  bill  states  it  thus :  *'In  order  further  to  raise  the  price 
of  the  shares  in  the  plaintiff  company,  the  defendant  Ed- 
ward H.  Hartmont  (who  had  then  become  a  director  and  the 
chairman  of  the  company)  induced  his  co-directors  to  au- 
thorize him  to  enter  into  a  contract  for  the  sale  of  the  patents 
for  using  the  company's  process  in  France,  and  he  accord- 
ingly purported  to  make  a  contract,  dated  the  6th  of  March, 
1873,  on  behalf  of  the  plaintiff  company,  for  the  sale  of  the 
said  French  patents  to  two  persons,  named  Oppert  and  Jo- 
sephson,  who  were  carrying  on  business  in  London  under 
the  name  of  Oppert  &  Co.,  for  £250,000,  payable  £4,000  in 
cash,  £46,000  within  six  months,  and  the  balance  of  £200,000 
within  twelve  months."  This  was  a  magnificent  thing. 
Here  is  a  company  with  only  £120,000  nominal  capital,  the 
real  capital  being  only  £80,000,  and  here  are  parties  brought 
forward  to  give  £250,000  for  the  right  of  working  the  com- 
pany's process  in  France  alone,  and  if  that  was  true  what 
v^ras  not  the  value  of  those  shares  ? 

436]  *Now  the  facts,  with  regard  to  this  contract,  as  ap- 
pears by  the  evidence,  were  these :  On  the  21st  of  January, 
at  a  special  board  meeting  of  the  directors,  Hartmont  was 
authorized  to  enter  into  negotiations  (or  the  sale  of  patent 
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rights  of  the  company  in  France.  On  the  22d  of  February, 
at  another  board  meeting,  a  draft  of  the  proposed  contract 
with  the  parties  who  were  in  negotiation  on  tne  subject  was 
submitted  by  Mr.  Forsyth,  and  was  approved  by  the  board. 
On  the  8th  of  March  a  proposal  was  made  by  Oppert  &  Co. 
to  purchase  the  patent  rights  of  the  company  for  the  whole 
of  the  Republic  of  France  for  a  sum  of  £160,000,  cash  down, 
or  to  pay  £250,000  in  twelve  months.  This  offer  was  of 
enormous  value  if  it  were  a  genuine  thing ;  and  being  a 
matter  of  so  much  importance  a  meeting  of  the  sharehold- 
ers was  summoned,  which  took  place  on  the  15th  of  March. 
At  this  meeting  a  speech  was  made  by  Mr.  Hartmont,  in 
which  he  said  it  was  his  own  firm  conviction  that  the  con- 
tract, if  entered  into,  would  be  carried  out  to  the  full  extent. 
A  more  false  statement  than  that  was  never  made  by  any 
man.  Then  he  goes  on:  ''It  was  only  entered  into  after 
thorough  investigation" — false  again — ''  and  examination  of 
this  company's  process  by  the  highest  scientific  authorities 
in  France;  ne  did  not  conceal  from  himself  the  fact  that 
the  political  circumstances  of  France  were  such  that  it 
might  possibly  be  desirable  for  the  shareholders  to  accept 
the  £160,000  instead  of  a  quarter  of  a  million,  with  the  pay- 
ment extending  over  twelve  months,  but  the  directors  would 
leave  the  shareholders  to  decide  which  they  would  accept." 
The  chairman  then  said,  as  it  was  a  matter  of  so  much  mag- 
nitude, the  shareholders  should  have  time  to  consider  the 
alternative  propositions.  A  poll  was  then  demanded,  and 
was  fixed  by  tlie  chairman  to  take  place  on  the  26th  of 
March,  that  is,  in  ten  days'  time.  This  was  a  master-stroke 
for  an  enterprising  man  like  Hartmont.  The  magnificent 
offer  of  £250,000  became  known,  and  the  price  of  the  shares 
rose  from  £40  to  £66  on  the  18th  of  March,  and  on  that 
day  Hartmont  sold  a  thousand  shares  in  the  company  for 
£66,000.  This  is  proved  by  the  check  of  the  brokers,  which 
is  in  evidence.  Whether  it  was  out  of  this  money,  or  other 
money  obtained  in  the  same  way,  that  he  paid  his  creditors 
in  the  bankruptcy  the  205.  which  he  swears  he  did,  I  do 
not  know. 

*0n  the  26th  of  March  the  ballot  took  place,  and  [437 
then  Hartmont,  who  at  the  meeting  of  the  16th  had  re- 
commended the  acceptance '  of  the  immediate  payment  of 
£150,000,  instead  of  the  deferred  one  of  £250,000,  not  only 
himself  voted,  but  required  all  his  nominees  and  trustees  to 
vote  for  the  deferred  payment  of  £250,000 ;  and  a  resolutieu 
was  passed  authorizing  the  directors  to  accept  the  deferred 
payment  of  £250,000.    This  resolution  was  carried  by  an 


196  CHANCERY  DIVISION.  [Vol  V. 

1877  Phosphate  Sewage  Company  v.  Ilartmont.  C.A, 

overwhelming  majority — there  having  been  1,045  shares  for 
the  immediate  payment,  and  3,327  for  the  deferred  payment. 
I  am  very  glad  to  find  among  the  minority  the  names  of 
Colonel  Grant  for  200 ;  Mr.  Cockburn  for  80 ;  Mr.  Ramsden 
for  62 ;  Mr.  Walker,  the  broker,  for  320 ;  and  Mr.  Keir  for 
194.  Those  who  voted  with  Hartmont  included  Ogle,  150  ; 
Begbie,  280 ;  Hartmont,  1,837 ;  Green,  525 ;  Forsyth,  200 
shares.  Therefore  Hartmont  and  his  nominees  earned  it  by 
an  overwhelming  majority  on  the  25th  against  the  advice  he 
had  given  on  the  15th. 

Now  Mr.  Oppert  has  given  evidence  to  this  effect :  that 
Hartmont  had  business  transactions  with  their  firm,  and  was 
entitled  to  a  share  of  the  profits  in  consideration  of  a  sum 
of  money  which  he  had  advanced  to  and  had  in  their  firm. 
He  understood  from  Hartmont  that  certain  eminent  persons 
in  France  were  taking  an  interest  in  this  company,  and  that 
he  was  acting  on  their  behalf.  It  was  in  consequence  of 
what  Hartmont  said  that  they  entered  into  the  agreement  to 
purchase  the  company's  patent  rights.  The  deposit  of 
£4,000  was  paid  by  their  firm  and  debited  to  Hartmont.  The 
object  of  this  was  clearly  to  give  Hartmont  an  opportunity 
of  continuing  his  operations  in  the  shares,  and  obtaining 
from  the  public  enormous  prices  for  the  shares  which  he 
knew  to  be  practically  worthless.  But  it  turned  out  that 
this  Oppert  contract  was  a  mere  sham.  There  were  no  per- 
sons in  France  desirous  oE  purchasing  the  patent,  and  there 
were  no  influential  persons  connected  with  the  offer  whose 
names  could  be  disclosed.  Oppert  &  Co.  were  a  small  finan- 
cial firm  who  failed  in  the  following  spring,  in  which  Hart- 
mont himself  was  a  partner.  The  deposit  of  £4,000  was 
supplied  by  Hartmont,  and  bills  for  £10,000  were  procured 
and  guaranteed  by  him.  The  letter  of  the  8th  oi  March, 
1872,  sent  by  their  firm  to  the  company,  was  suggested  by 
438]  Hartmont,  *who  informed  them  that  the  £150,000 
would  be  paid  by  the  eminent  French  gentlemen  alluded  to. 

The  deposit,  therefore,  was  paid  by  Hartmont,  and  the 
whole  thing  was  a  base  fraud.  Probably  the  annals  of 
joint  stock  companies  will  not  afford  a  more  flagrant  in- 
stance of  fraud  than  this  Oppert  contract  with  Hartmont. 
It  is  only  due  to  the  directors  to  say  that  I  believe  they  had 
nothing  to  do  with  it,  but  they  had  not  the  excuse  of  the 
rest  of  the  shareholders,  because  a  little  vigilance  on  their 
part,  and  common  sense  in  managing  the  affairs  of  the  com- 
pany, would  have  protected  them  against  such  a  monstrous 
improbability  as  this  was. 

Soon  after  this  the  price  of  the  shares  began  to  decline. 
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1  have  shown  that  Hartmont  sold  them  at  £66,  but  at  the 
end  of  March  they  were  down  to  £42,  and  at  the  end  of  the 
year  1872  they  were  down  to  £5  7^.  6^.,  and  when  the  bill 
was  filed  in  the  following  April  they  were  £2  or  £3,  if  they 
had  any  market  value  whatever.  During  this  time  the  im- 
portations of  material  from  Alto  Vela  had  gone  on  very  lan- 
guidly, the  business  of  the  company  was  very  unprofitable, 
although  sums  amounting  in  the  whole  to  £44,000  I  think, 
including  the  Oppert  transaction,  which  was  £14,000,  were 
obtained  from  various  places,  principally  from  abroad. 

The  Dominican  Government  became  dissatisfied  with  the 
proceedings  of  the  company,  and  on  the  4th  of  October, 
1872,  that  is  about  a  year  and  a  half  after  the  formation  of 
the  company,  or  a  little  more,  the  company,  bjrits  secre- 
tary, received  this  letter  addressed  to  the  secretary,  and 
signed  by  Colonel  Mendes,  the  agent  of  the  Dominican 
Government,  from  whom  the  contract  had  been  originally 
obtained. 

[His  Lordship  read  this  letter,  which  has  already  been  set 
out,  and  also  the  inclosure,  which  was  a  copy  of  the  letter 
previously  addressed  to  Hartmont,  in  which  the  concession 
was  declared  by  the  government  to  have  been  forfeited,  and 
which  letter  Hartmont  concealed  from  his  co-directors.] 

These  letters,  therefore,  were  a  determination  of  the  grant; 
they  in  fact  revoke  the  concession  of  the  8th  of  May,  1869, 
and  thus  the  thing  for  which  £65,000  had  been  given  only 
twenty  months  before,  came  to  an  end.  I  am  aware,  as  Mr. 
Glasse  pointed  out  to  *me,  that  by  books  issued  by  [439 
the  authority  of  the  Dominican  Government,  one  of  which 
was  published  in  March,  in  the  spring  of  1871,  they  then 
mentioned  the  concession  as  being  in  force.  I  think  it  very 
likely,  as  the  letter  of  Colonel  Mendes  says,  that  they  were 
ready  to  open  fresh  negotiations,  and  I  have  no  doubt  if  the 
company  nad  been  honestly  constituted  and  properly  con- 
ducted, that  things  might  have  been  arranged,  and  that  the 
difficulty  with  regard  to  the  concession  mignt  have  been  got 
over. '  Still,  the  company  having  thus  become  a  complete 
failure,  the  shareholders,  many  of  whom  had  bought  their 
shares  at  high  prices,  brought  about  by  the  contrivances  to 
which  I  have  referred,  naturally  became  dissatisfied.  Hart- 
mont sent  in  his  resignation  as  director  in  1872,  and  others 
following  his  example,  the  company  virtually  came  to  a 
break-up,  and  the  usual  course  of  appointing  a  committee 
of  investigation  followed  in  1872,  and  the  institution  of  this 
suit  in  April,  1873,  is  the  result. 

That  the  operations  of  the  compatiy  have  been  disastrous, 
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admits  of  no  doubt.  The  bill  contains  statements,  whicli 
although  they  may  be  correct  as  regards  some  of  the  direct- 
ors, I  am  bound  to  say  are  overcharged  with  regard  to 
others.  I  stated,  it  may  be  remembered,  in  the  course  of 
the  argument,  that  it  would  probably  turn  out  in  the  end 
that  some  of  the  directors  were  victimisers  and  others  were 
victimised,  and  I  am  still  of  that  opinion  to  a  certain  extent. 
But  the  bill,  without  discriminating,  makes  this  statement. 

[His  Lordship  then  read  the  charges  in  the  bill,  that  pre- 
viously to  the  execution  of  the  indenture  of  the  20th  of 
April,  1871,  and  the  agreement  of  the  28th  of  April,  1871, 
the  members  of  the  provisional  committee  and  their  solicitor, 
Ramsden,  and  the  Lawsons,  well  knew  that  1,981  tons  only 
had  been  exported  from  the  island  in  1870,  and  the  con- 
cession was  then  voidable,  and  also  that  it  was  doubtful 
whether  alumina  was  comprised  in  the  concession.  Never- 
theless, they  all  combined  and  colluded  together  to  conceal 
these  facts  from  the  persons  who  might  become  shareholders 
in  the  company.  In  fact,  the  object  and  scheme  of  the  de- 
fendants was  to  obtain  the  control  of  a  large  number  of 
shares  in  the  company,  and  afterwards  to  obtain  a  settling 
day  on  the  Stock  Exchange,  and  by  speculating  and  traf- 
ficking in  such  shares  to  make  lar^e  profits  for  themselves.] 
440]  *Upon  those  statements  tlie  relief  sought  by  this 
bill  was  rested  by  the  plaintiffs  upon  these  grounds.  First, 
the  concession  was  voidable,  and  the  title  to  it  ought  not  to 
have  been  accepted.  Secondly,  at  all  events  it  was  so 
doubtful  that  it  ought  not  to  have  been  the  subject  of  a 
sale.  Thirdly,  that  it  was  improper  to  represent  the  Law- 
sons  as  the  vendors  when  they  had  not  the  least  interest  in 
the  concession.  Fourthly,  that  the  purchase-money  was 
improperly  increased  by  the  payment  of  £15,000  to  Engel- 
bach  &  Keir.  Fifthly,  the  concession  had  no  commercial 
value  when  it  was  sold  to  the  company.  I  am  of  opinion 
that  all  these  objections  are  sustained.  It  is  clear  to  my 
mind  that  though  it  is  probable,  if  this  had  been  an, Eng- 
lish contract,  that  the  grantors  would  have  been  precluded 
from  taking  advantage  of  the  forfeiture  by  allowing  the 
working  to  go  on  after  it  occurred,  that  was  too  slender  a 
ground  to  rely  upon  between  the  grantors  and  a  foreign 
government  not  bound  by  such  rules.  The  title,  therefore, 
ought  not  to  have  been,  and  would  not  have  been  accepted 
if  tlie  parties  had  been  actuated  by  proper  motives,  and  had 
only  desired  fairly  to  protect  those  who  might  become  share- 
holders in  the  company.  I  am  of  opinion  that  putting  for- 
ward Engelbach  &  Keir  as  purchasers,  and  giving  them  a 
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bribe  of  £16,000  to  accept  the  title,  was  fraudulent,  and  of 
course  that  could  not  have  been  adopted  by  persons  actuated 
by  honest  motives. 

It  was  urged  on  the  part  of  the  plaintiffs  that  the  conces- 
sion did  not  comprise  phosphate  of  alumina,  and  that  it 
-was  fraudulent  on  the  part  of  the  promoters  to  represent  it 
as  comprising  that  substance ;  but  I  think  it  clear  that  all 
parties  considered  it  was  comprised  in  the  words  "guano, 
guanito,  and  phosphate  of  lime,"  and  the  opinion  of  Mr. 
Macadam,  a  very  sKilled  and  scientific  man,  justified  them 
in  having  entertained  that  opinion,  and  there  is  also  the 
report  of  another  gentleman  to  the  same  effect.  I  am  satis- 
lied  that  the  opinion  of  these  gentlemen  justified  them  in 
entertaining  that  belief.  It  is  also  clear  that  the  government 
allowed  the  exportation  of  phosphate  of  alumina  m  January, 
1874.  I  am  therefore  of  opinion  that  the  charge  of  fraud 
on  this  ground  entirely  fails.  It  was  contended  by  the 
defendants,  and  particularly  by  Mr.  GHasse  for  the  defendant 
Hartmont,  and  Mr.  Cookson  for  the  defendant  Colonel 
Grant,  that  the  company  cannot  sue  for  a  *  wrong  [441 
like  this ;  that  it  was  a  fluctuating  bod^,'and  it  may  be  that 
no  person  who  was  a  member  at  the  time  of  these  transac- 
tions is  so  now ;  but  I  think  I  am  bound  to  consider  the 
company  as  a  body  having  a  perpetual  existence,  and  I  am 
not  at  liberty  to  go  into  the  question  of  what  individuals  it 
is  composed.  It  has  been  settled  ever  since  the  case  of  the 
Chariidble  Corporation  v.  Sutton  (*),  which  was  before  Lord 
Hardwicke,  that  a  corporation  can  sue  its  directors  or  other 
persons  for  a  breach  of  duty  towards  it.  The  Society  of 
Practical  Knowledge  v.  Abbott  (*)  and  the  late  case  of  the 
MorvaJi  Mining  Company ^  McKay'* s  Case  (*),  are  instances 
of  this ;  and  also  Overend^  Ourney  &  Co,  v.  Oibb  (*)i  a  case 
so  frequently  cited.  No  doubt  was  raised  by  Lord  Hather- 
ley  in  the  Court  of  Chancery,  or  by  the  House  of  Lords,  as 
to  the  right  of  the  company  in  that  case  to  maintain  the 
suit  against  the  directors  if  they  had  been  charged  with 
fraud  or  gross  negligence;  the  demurrer  was  there  allowed, 
but  allowed  solely  because  they  did  not  charge  gross  negli- 
gence. If  they  had  charged  fraud,  the  demurrer  would 
nave  been  overruled  instead  of  being  allowed.  There  was 
something  thrown  out  by  Lord  Westbury  which  I  think  no 
other  judge,  concurred  in,  and  therefore  I  must  take  it  as 
not  being  well  founded.     The  I'ecent  case  of  the  Lindsay 

(»)  2  Atk.,  400.  (»)  2  Ch.  D.,  1. 

(*)  2  Beav.,  569.  («)  Law  Rep.,  6  H.  L.,480;  SEng.  R.,  1. 
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Petroleum  Company  v.  Hurd  (*)  is  a  remarkable  instancp 
of  such  a  suit  as  this  being  sustained  by  a  company,  and 
that  case  was  very  much  relied  upon  by  the  plaintiffs' 
counsel,  and  is  remarkably  in  point.  I  do  not  rely  upon 
such  cases  as  the  Joint  Stock  Discount  Company  v.  Brown  ('), 
or  the  Land  Credit  Company  v.  Fermoy  (*),  and  the  Panama 
Case  (*),  because  they  were  all  cases  of  the  misapplication 
of  the  funds  of  the  company,  for  breach  of  duty  towards  it 
after  its  formation,  and  not  in  its  formation.  I  am  there- , 
fore  of  opinion  that  the  company  can  sustain  such  a  suit 
as  this. 

Upon  the  whole  case  I  am  of  opinion  that  the  defendant 
Hartmont,  and  the  estates  of  Begbie  and  the  Lawsons  are 
jointly  and  severally  bound  to  restore  to  the  plaintiff  the 
price  paid  for  the  concession,  and  that  the  defendants 
442]  Engelbach  &  Keir  are  liable  *to  restore  the  £15,000 
which  was  paid  to  them  for  the  purposes  and  in  the  manner 
I  have  already  stated.  There  must  be  a  decree  accordingly. 
Hartmont  will  be  liable,  but  whatever  is  paid  by  one  will 
be  in  mitigation  of  the  amount  to  be  paid  by  the  other.  In 
the  case  of  the  Morvah  Mining  Company  it  was  a  proceed- 
ing against  the  officers  of  the  company  under  the  165tli 
section  of  the  act.  That  is  a  summary  proceeding  ;  nothing, 
I  apprehend,  could  be  done  under  that  section  against  an 
officer  of  the  company  which  could  not  be  done  by  a  bill. 
There  the  decision  of  the  Court  of  Appeal  was  this :  McKay, 
an  active  promoter  of  a  mining  company,  signed  a  contract 
on  behali  of  the  intended  company  for  the  purchase  of 
certain  property  under  the  terms  of  which  part  of  the  pur- 
chase-mone^  was  to  be  paid  in  fully  paid  up  shares.  In 
this  case  Keir  became  a  director  of  the  company,  and  is  put 
forward  as  the  agent  of  the  company  from  the  beginning, 
and  signed  the  contract  as  the  agent  of  the  company. 
McKay  became  secretary  to  the  company  on  its  formation, 
and  while  he  held  that  office  the  fully  paid  up  shares  con- 
tracted to  be  paid  in  respect  of  the  purchase  were  allotted 
to  the  vendor,  who  thereupon  transferred  GOO  of  them  to 
McKay  in  pursuance  of  a  secret  agreement  entered  into 
prior  to  the  existence  of  the  company.  McKay  alleged 
that  he  held  these  shares  merely  as  a  trustee  for  another 
promoter.  After  McKay  had  ceased  to  be  the  company's 
secretary,  the  company  was  ordered  to  be  wound  up,  at 
which  date  McKay  retained  500  of  the  shares  transferred  to 
him  by  the  vendor.    The  official  liquidator  proceeded  against 

(«)  Law  Rep.,  6  P.  C,  221.  (»)  Law  Rep.,  6  Ch.,  763. 

(^)  Ibid,  8  Eq.,  881.  {*)  Ibid,  10  Ch.,  616 
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him  in  the  Stannaries  Court  for  a  misfeasance  under  the 
165th  section  of  the  Companies  Act,  1862.  I  have  already 
said  -that  what  can  be  done  by  summary  process  may,  in 
my  opinion,  also  be  done  by  bill — and  the  Vice- Warden 
ordered  him  to  pay  the  full  value  of  the  500  shares,  and 
expressed  his  opinion  that  the  official  liquidator  might  have 
settled  him  on  the  list  of  the  contributories  in  respect  of 
500  unpaid  shares.  On  appeal  by  McKay,  it  was  held  that, 
without  determining  whether  or  no  the  shares  in  question 
were  to  be  treated  as  unpaid  shares,  McKay,  while  an  officer 
of  the  company,  had  been  guilty  of  a  misfeasance  in  respect 
of  which  he  must  pay  damages,  and  that  as  the  shares  taKen 
by  him  might  have  been  allotted  to  solvent  persons,  the  full 
nominal  value  of  *the  shares  was  the  proper  measure  [443 
of  damages.  Accordingly  he  had  to  pay  the  full  amount, 
and  I  think  that  is  very  applicable  to  the  present  case,  par- 
ticularly as  regards  Engelbach  &  Keir. 

The  case  made  against  Messrs.  Elmslie,  Forsyth  &  Sedg- 
wick has  given  me  much  anxiety.  With  regard  to  Elmslie 
&  Sedgwick,  so  far  as  they  d,re  liable,  they  are  so  because 
one  partner  is  answerable  for  the  acts  of  the  other  in  the 
ordinary  course  of  partnership  business,  and  the  business 
of  this  company  appears  to  have  been  wholly  conducted  by 
their  partner  Mr.  Forsyth.  It  was  hardly  necessary  to  cite 
authorities  to  show  that  Elmslie  &  Sedgwick  are  answerable 
for  the  acts  and  omissions  of  Mr.  Forsyth,  but  the  cases  of 
Blair  v.  Bromley  (*),  Brydges  v.  Branfll  ('),  St.  Auhyn  v. 
Smart  ('),  and  Plurrver  v.  Gregory  (*),  the  two  last  being 
decisions  of  mine,  affirmed  on  appeal,  were  cited,  and  they 
are  conclusive  upon  the  subject.  I  cannot  help  feeling 
strongly  that  Mc.  Forsyth  committed  a  great  error  in  being 
concerned  for  the  vendor  and  purchaser  in  such  a  case  as 
this,  and  also  for  so  many  other  parties  who  had  adverse 
interests  to  the  company,  whose  officer  he  was,  and  I  feel 
the  force  of  the  point  which  was  so  much  pressed  upon  me 
by  Mr.  Higgins  and  Mr.  Davey  that  if  Mr.  Forsyth  had 
properly  discharged  his  duty  the  company  would  probably 
never  have  been  formed,  and  also  that  his  incautious  state- 
ment as  to  the  expenditure  of  the  £39,000  on  the  island 
had  a  material  influence  in  giving  a  misplaced  confidence 
to  the  directors  and  others  engaged  in  the  company.  Still, 
though  there  is  so  much  to  blame,  I  think  there  was  no 
fraudulent  intention  on  his  part,  and  I  am  unable  to  come 
to  the  conclusion  that  he  has  rendered  himself  liable  to  the 

(»)  2  Ph.,  854.  O  Law  Rep.,  3  Oh.,  646. 

(«)  12  Sim.,  869.  C)  Ibid,  18  Eq.,  621. 
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extreme  demand  which  is  made  against  him  in  this  suit. 
Nor  can  I  treat  this  as  an  action  for  negligence.  It  was 
decided  by  Vice-Chancellor  Hall  in  the  British  Mutual 
Company  v.  Cohhold  ('),  that  a  bill  could  not  be  sustained 
against  a  solicitor  for  negligence.  At  that  time  it  was  the 
proper  subject  of  an  action  at  law,  but  under  the  new  pro- 
cedure it  can  be  sustained  in  this  court  as  well  as  in  any 
other  court,  because  we  are  now  all  one  court.  But  I  think 
444]  this  being  *a  bill  set  down  for  hearing  before  the  Judi- 
cature Act  came  into  operation,  I  am  bound  to  treat  this  as 
under  the  rules  applicable  at  the  time  when  the  cause  waS 
set  down.  Therefore  I  concur  with  the  view  of  Vice-Chan- 
cellor Hall,  and  say,  I  am  unable  to  treat  this  as  an  action 
for  negligence,  and  on  that  ground  I  cannot  fix  the  firm  of 
Elmslie  &  Co.  But  upon  the  principle  I  acted  upon  in 
Baker  v.  Loader  ('),  where  I  held  a  solicitor  liable  for  the 
costs  of  the  suit  which  were  caused  by  deeds  he  had  pre- 
pared, and  which  never  ought  to  have  been  prepared,  and 
the  authorities  I  relied  upon  in  that  case,  I  think  I  cannot 
do  less  than  hold  that  Elmslie,  Forsyth  &  Sedgwick  aro 
liable  for  the  costs  of  this  suit. 

With  regard  to  the  defendant  Ogle,  he  was  interested  in 
the  concession,  and  sold  his  interest  on  the  1st  of  March, 
1871,  to  Hartmont,  who  was  to  give  him  33 J  per  cent.,  that 
is,  one-third  of  the  profit  made  by  the  operation.  He  sold 
his  interest  to  Hartmont,  on  the  1st  of  March,  1871,  for 
£500,  the  same  day  that  Hartmont  bought  Lawson's  inter- 
est. Ogle,  1  am  satisfied,  knew  of  the  worthlessness  of  the 
concession,  or  he  would  not  have  sold  his  one-third,  to 
which  he  was  entitled,  for  £500.  He  nevertheless  negotiated 
and  took  an  active  part  on  behalf  of  Hartmont  in  promoting 
the  company,  which  he  must  have  known  could  only  end 
in  disaster,  except  so  far  as  it  afforded  the  means  of  traffick- 
ing in  shares.  Upon  the  whole,  I  do  not  find  enough  to 
charge  him  with  the  purchase- money ;  but  I  think  there  is 
enough  to  make  him  also  liable  for  the  costs  of  the  suit. 

With  regard  to  the  defendants  Captain  Cockburn,  Colonel 
Grant,  and  General  Green,  I  acquit  them  of  all  fraudulent 
intentions.  I  remain  of  the  opinion  which  I  expressed  at 
an  early  stage  of  the  argument,  that  they  were  imposed 
upon  by  Hartmont  and  his  associates,  and  that  they  did  not 
intend  anything  wrong;  but  they  committed  grave  errors, 
and  for  those  errors  I  must  hold  them  also  liable  for  the 
costs  of  the  suit ;  but  beyond  that  I  cannot  give  any  relief 
against  them. 

(')  Law  Rep.,  19  Eq.,  627 ;  13  Eng.  R,  556.      (*)  Law  Rep.,  16  Eq.,  49 ;  6  Eng.  R.,  202. 
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There  are  various  charges  made  against  these  gentlemen. 
Piist  of  all,  there  was,  I  must  say,  negligence,  a  blindness 
and  readiness  to  be  imposed  upon,  on  the  part  of  those 
gentlemen,  that  is  utterly  incredible.  How  they  could  have 
believed  all  they  did;  how  they  *could  have  so  [445 
readily  fallen  into  the  trick  of  these  more  cunning  men 
than  themselves,  is,  I  say,  perfectly  astounding.  Take 
Colonel  Grant.  First  of  all,  he  knew  of  the  payment  of 
£15,000  to  Engelbach  &  Keir,  which  he  never  disclosed,  as 
he  ought  to  have  done,  to  the  public  at  large.  He  was 
allowed  to  receive  paid  up  shares,  which  is  a  thing  most 
unbecoming  in  any  director  of  a  company.  He  received 
ninety  shares  and  £100  in  money,  and  he  got  an  allotment 
of  200  shares,  and  also  235  shares;  and  he  sold  no  less  than 
800  shares.  To  my  mind,  it  is  a  circumstance  of  grave 
importance  on  the  part  of  a  director  to  be  trafficking  in 
shares  of  the  company  of  which  he  is  a  director,  because, 
directly  he  begins  trafficking  in  shares  the  real  interest  of 
the  shareholders  is  lost  sight  of ;  he  is  no  longer  directing 
his  attention  to  make  the  thing  a  paying  concern,  which 
alone  can  justify  the  formation  of  the  company;  his  mind 
is  devoted  to  other  objects,  which  are  altogether  improper ; 
and,  above  all,  Colonel  Grant  signed  the  certificate  to  the 
Stock  Exchange  containing  those  false  statements  as  to  the 
issue  of  shares  unconditionally,  which  it  has  been  conclu- 
sively proved  would,  if  known,  have  prevented  the  settling 
day  being  granted.  I  am  aware  that  Colonel  Grant  says  he 
signed  it  in  Scotland.  He  chose  to  become  chairman  of  a 
company,  in  which  grave  interests  were  involved,  in  which 
a  most  important  step  had  been  taken,  upon  which  the 
whole  fate  of  the  company  might  depend.  He  thought  tit 
to  absent  himself,  to  go  to  Scotland,  at  the  time  when  such 
a  step  was  to  be  taken.  I  think  he  ought  to  have  been 
more  cautious  before  signing  the  paper,  and  to  have  made 
himself  acquainted  with  the  real  transaction;  and  if  he  had 
done  so  there  would  have  been  no  settling  day  obtained, 
and  none  of  these  nefarious  transactions  and  trafficking  in 
shares  by  which  the  public  have  been  defrauded  would  ever 
have  taken  place.  Therefore,  although  I  feel  unable  to 
make  a  decree  against  Colonel  Grant,  he  must  certainly  be 
liable  for  the  costs  of  the  suit. 

With  regard  to  General  Green,  I  feel  the  statement  made 
to  me  by  liis  counsel,  Mr.  Romer.  He  was  a  man  some- 
what advanced  in  life,  utterly  inexperienced  in  this  kind  of 
business,  and  seems  to  have  fallen  a  ready  victim  to  Hart- 
mont and  Ogle.     I  cannot  express  my  astonishment  to  find 
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from  his  own  statement  that,  not  having  been  acquainted 
446]  with  Ogle  more  than  a  month,  he  became  his  tool  *to 
apply  for  shares  in  the  company ;  he  got  them  allotted  to 
him,  and  did  as  Ogle  bade  him  with  regard  to  these  shares. 
Therefore,  upon  these  and  various  other  grounds,  I  think 
General  Green  must  also  be  answerable  for  the  costs  of 
the  suit. 

The  same  observation,  in  a  less  degree,  applies  to  Captain 
Cockburn.  He  was  guilty  of  the  same  want  of  caution,  and 
is  liable  for  the  same  course  of  action,  and  I  must  hold  him 
also  liable  for  the  costs  of  the  suit. 

With  regard  to  Mr.  Lonsdale,  he  was  the  secretary  of  the 
company,  and  though  much  was  made  of  his  having  bought 
the  secretaryship  from  a  former  secretary,  Mr.  Parry,  for 
£300,  I  cannot  give  any  relief  against  him  on  that  account. 
He  did  wrong  in  joining  Colonel  Grant  in  signing  the  untrue 
certificate  to  the  Stock  Exchange.  There  is  a  recent  de- 
cision of  the  Master  of  the  Rolls,  in  the  case  of  Lord  Lon- 
donderry {Eaglesjield  v.  Marquis  of  Londonderry  (*) ), 
where  a  false  statement  was  made  by  the  secretary  and 
chairman  of  a  company,  not  knowing  it  to  be  false,  but 
which  was  quite  false,  and  he  held  them  all  liable  to  make 
good  that  statement.  They  all  signed  a  certificate  thit  a 
particular  person  held  shares  in  the  company,  and  it  turned 
out  that  he  did  not ;  Bome  one  advanced  money  upon  them, 
and  the  Master  of  the  Rolls  held  that  they  were  all  liable, 
the  secretary  included.  Therefore,  although  Mr.  Lonsdale 
did  wrong  in  joining  Colonel  Grant  in  signing  the  untrue 
certificate  to  the  Stock  Exchange,  considering  he  was  at  that 
time  the  secretary,  although  he  afterwards  became  a  di- 
rector, he  was  at  that  time  a  servant  of  the  company  only. 
I  think  the  bill  may  be  dismissed  against  him  without  costs. 
I  certainly  cannot  give  him  any  costs. 

It  has  been  arranged,  I  understand,  that  the  defendant 
Ramsden  is  to  be  dismissed  upon  terms  which  the  parties 
have  arranged,  and  therefore  it  is  not  necessary  for  me 
to  give  an  opinion  with  regai^d  to  Mr.  Ramsden' s  part 
in  the  transaction.  The  purchase  for  £05,000  included 
Forbes'  patent,  which  is  stated  not  to  have  been  of  any 
value;    but  it  must,  of   course,  be  returned  upon  the  re- 

f)ayment  of  the  purcliase- money.     The  concession  has  been 
ost  from  a  defect  in  the  title  inherent  in  the  grant  itself, 
and  therefore  it  cannot  be  returned  ;  there  can  be  no  restitu- 
tion as  to  that. 
447]     *This  case  has  afforded  me  a  very  great  deal  of 

(»)  4  Ch.  D.,  698 ;  21  Eng.  R.,  647, 
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difficulty  to  ascertain  what  the  transaction  as  to  the  pur- 
chase-money was.  None  of  the  documents  state  the  trans- 
action truly.  I  cannot  find  out  how  much  was  paid  in 
shares  and  how  much  in  money ;  that,  somehow  or  other, 
rnnst  be  ascertained.  If  it  was  paid  in  shares,  I  suppose 
that  to  follow  the  rule  adopted  by  the  Court  of  Appeal  in 
In  re  Morvah  Mining  Company^  McKay's  Case{')^  would 
be  the  right  course,  though  they  took  the  shares  for  the  full 
value.  A  separate  price  was  paid  for  Forbes  and  Price's 
patent,  but  as  no  relief  is  asked  as  to  that,  I  do  not  interfere 
with  it.  With  regard  to  the  proceedings  in  Scotland  against 
the  assignees  of  Peter  Lawson  &  Son,  I  regret  that  so  much 
money  was  expended  in  a  contest  which  was  of  little  value, 
as  the  courts  in  that  country  could  only  decide  as  to  the 
liability  of  Lawson' s  estate,  and  the  dividend  likely  to  be 
obtained  from  that  is  insignificant.  I  am  surprised,  and 
regret  that  the  parties  did  not  concur  in  setting  aside  the 
dividend  applicable  to  the  claim  to  abide  the  decision  of  this 
court,  which  had  all  the  parties  before  it  in  this  suit  at  the 
time,  and  which  was  the  proper  tribunal  for  the  decision  of 
the  question  between  the  parties  in  this  case. 

There  are  minor  matters  of  relief  included  in  the  prayer  of 
the  bill,  as,  for  instance,  an  account  against  Ogle  for  his 
commission,  and  the  return  of  the  commission  which  Ehgel- 
bach  &  Keir  received;  but  considering  the  nature  of  the  de- 
cree, I  shall  not  enter  into  these  smaller  points,  and  the 
decree  will  stand  as  I  have  stated  it. 

The  minutes  will  require  some  care  in  framing,  and,  if 
necessary,  they  can  be  spoken  to. 

I  have  now  explained  what  my  decree  is  against  all  parties 
on  the  record. 

March  22.  The  case  was  spoken  to  on  the  minutes  when 
the  terms  of  the  decree  were  finally  settled. 

Prom  this  decision  the  defendants  Hartmont,  Engelbach 
and  MoUeson  appealed. 

The  case  came  on  before  the  Court  of  Appeal  on  the  16th 
of  January,  1877. 

*Glasse,  Q.C.,  and  Terrell^  for  the  defendant  [448 
Hartmont :  The  evidence  shows  that  there  is  no  ground  for 
tlie  charges  of  fraud  against  Hartmont,  or  those  who  acted 
with  him,  in  selling  the  concession  to  the  company.  That 
question  is  concluded  by  the  judgment  of  the  House  of 
Lords  in  the  Scotch  appeal.  The  company  has  no  locus 
standi  in  this  suit  against  the  directors ;  the  bargain  was 

(»)  2  Ch.  D.,  1. 
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made  .by  the  company  itself,  for  the  company  consisted  at 
the  time  of  the  bargain  of  no  other  persons  than  the  di- 
rectors. All  subsequent  shareholders  came  in  with  knowl- 
edge of  the  bargain.  The  case  of  each  shareholder  stands 
on  its  own  ground,  and  if  any  one  can  make  out  a  case  of 
deception,  he  can  get  the  money  which  he  has  paid  returned, 
but  he  cannot  set  aside  the  bargain.  The  plaintiffs  cannot 
set  aside  the  sale  unless  they  can  show  that  there  can  be  a 
restitutio  in  integrum^  which  is  impossible  in  this  case, 
owing  to  the  default  of  the  company  themselves  in  their 
subsequent  working  of  the  concession. 

Higgins^  Q.C.,  and  Davey^  Q.C.  {R,  Melville  with  them), 
for  the  plaintiflFs,  were  called  on  by  the  court  to  argue  the 
question  respecting  the  right  to  restitutio  in  integrum^  and 
the  effect  of  the  decision  m  the  Scotch  court :  The  rule  of 
restitutio  in  integrum  is  sometimes  stated  too  broadly. 
The  real  rule  is  only  that  the  purchaser  has  no  remedy 
if  entire  restitution  is  prevented  by  his  act  or  default : 
Western  Bank  of  Scotland  v.  Addie  (') ;  Pothier^  Traite 
de  Vente  (") ;  Head  v.  Tattersall  (•) ;  Blake  v.  Mowatt  (*). 
The  same  view  is  taken  in  America  :  Masson  v.  Bovet  (*) ; 
Kent,  Comm.  (*). 
[Beam WELL,  J.  A.,  referred  to  Clarke  Y.Dickson  C).] 
Those  observations  refer  to  a  change  caused  by  the  act  of 
the  party  complaining. 
[Bramwell,  J.  A.,  referred  to  Street  v.  Blay{*),] 
Story  on  Contracts  (•).  The  other  side  rely  on  the  dictum 
449]  of  *Lord  Cranworth  in  Western  Bank  of  Scotland  v. 
Addie  ('•),  but  the  substantial  point  in  that  case  was  how  far 
representations  by  directors  are  imputable  to  the  company. 
Perley  v.  Batch  (")  lays  down  the  same  doctrine  as  the  other 
American  cases.  If  the  property  is  in  part  such  that  no  re- 
turn is  possible,  a  return  of  the  whole  is  not  required ;  if  it 
were,  a  promoter  might  always  contrive  to  make  a  contract 
incapable  of  being  upset  by  putting  in  something  the  resti- 
tution of  which  was  impossible.  As  to  one  point  on  which 
the  court  seemed  against  us,  we  say  it  is  impossible  now 
to  dismiss  the  bill  without  prejudice  to  an  action  :  Judica- 
ture Act,  1873,  s.  24.  Moreover,  relief  in  equity  is  the 
proper  relief :  Lindley  on  Partnership  (").  The  defendants 
m  tnis  case  had  no  title.      The  property  became  liable  to 

(')  Law  Rep.,  1  H.  L.,  Sc,  146.  (')  E.  B,  <fe  E.,  148,  153. 

C^)  Page  220.  (»)  2  B.  4  Ad.,  456,  460. 

(»)  Law  Rep.,  7  Ex..  7 ;  1  Eng.  R.,  140.  (•)  Sect.  1837. 

(*)  21  Beav.,  603,  613.  ('»)  Law  Rep.,  1  H.  L.,  Sc,  146,  164. 

(*)  1  Den.,  69.  (")*  28  Pick.,  283. 

i^\  12th  eA,  vol.  ii,  p.  482  n.  (»»)  8d  ed.,  vol.  ii,  p.  973. 
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forfeiture  in  1870.  It  is  said  that  none  but  future  share- 
holders could  be  defrauded,  for  that  all  the  parties  con- 
cerned knew  the  facts ;  but  that  is  no  answer,  for  the 
company  represents  the  future  shareholders,  and  perfect 

food  faith  is  required  on  the  part  of  promoters :  Lindley  on 
Partnership  (*). 

[James,  Jj.  J. :    Is  not  this  res  judicata  ?] 

No.    Moss  V.  Anglo- Egyptian  Navigation  Company  (*). 

The  Scotch  case  went  merely  on  the  law  of  vendor  and 
purchaser :  the  position  of  Lawson  as  director  was  not  taken 
into  account.  The  Scotch  proceedings  are  not  pleaded,  and 
so  are  not  conclusive.  We  had  no  right  in  Scotland  unless 
the  conveyance  was  set  aside,  and  the  Scotch  court  had  no 
jurisdiction  to  do  that.  19  &  20  Vict.  c.  79,  ss.  121, 126,  127, 
Hhows  how  a  judgment  may  be  conclusive  to  a  limited  extent 
only.  A  judgment  is  not  conclusive  as  to  matters  which 
only  come  before  the  court  collaterally:  Barrs  v.  Jack- 
son (*) ;  Hunter  v.  Stewart  (*) ;  Tatham  v.  Wright  (*) ; 
Davis  V.  Hedges  (*). 

[James,  L.J.:  Suppose  a  suit  by  a  purchaser  to  set  aside 
a  sale  for  fraudulent  suppression  of  a  fact.  The  vendor 
proves  that  the  *fact  was  known  to  the  purchaser's  [450 
agent,  and  the  bill  is  dismissed.  The  purchaser  files  a  new 
bill,  alleging  that  the  vendor  bribed  the  purchaser's  agent 
to  conceal  the  fact  from  the  purchaser.  Can  the  dismissal 
be  successfully  pleaded  ?] 

That  is  this  case,  and  the  answer  is,  certainly  not ;  for  the 
cases  by  the  two  bills  are  not  the  same.  The  agents  are  re- 
sponsible as  parties  to  the  fraud :  Lindsay  Petroleum 
Company  v.  Murd  (') ;  Cullen  v.  Thompson  (') ;  Swift  v. 
Winterbotham  (•) ;  Tyrrell  v.  Bank  of  London  (**). 

Engelbach  appeared  in  person :  My  partner  and  I  were 
not  promoters  of  the  company;  we  had  no  fiduciary  charac- 
ter ;  and  we  can  be  only  made  liable  if  we  joined  in  a  fraud- 
ulent scheme  to  defraud  the  company.  All  such  charges  of 
fraud  against  us  are  utterly  groundless.  We  knew  that,  so 
far  as  the  guano  was  concerned,  the  concession  was  worth- 
less, but  we  believed  thut  the  phosphate  of  alumina  was 
very  valuable,  and  we  had  tested  the  patents  in  various 
ways  at  considerable  cost,  and  hoped  that  they  would  pro- 
duce a  great  profit.     We,  therefore,  honestly  acted  as  agents 


(')  Vol.  i,  p.  695. 

(•)  Law  Rep.,  1  Ch.,  108. 

(«)  1  Y.  <k  C.  Ch.,  686,  695. 

(*)  4  D.  F.  <k  J.,  168. 

(»)  2  Russ.  <k  My..  1. 

(•)  Law  Rep.,  6  Q.  B.,  687. 


(')  Law  Rep.,  6  P.  C,  221 ;  8  Eng.  R.,  180. 

(»)  4  Macq.,  424. 

(»)  Law  Rep.,  8  Q.  B.,  244 ;  6  Eng.  R., 
202 ;  S.  C.  on  appeal  nom.  Smfi  v.  Jewtbury 
(Law  Rep.,  9  Q.  B.,  801 ;  8  Eng.  R.,  864). 
(>o)  10  H.  L.  C,  26. 
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in  the  purchase  and  sale  to  the  company.  The  sum  of 
£15,000  was  not  given  to  ns  as  a  bribe,  but  as  commission, 
and  we  did  not  receive  that  from  the  company,  which  was 
not  then  fonned,  but  from  the  vendors,  and  we  had  a  right 
to  receive  what  we  bargained  for.  In  the  investigation  of 
the  title  we  trnsted  to  Forsyth's  assurances,  whom  we  be- 
lieved to  be  acting  in  the  interests  of  the  intended  company,  ■ 
and  to  the  position  of  liawson  &  Son  as  a  well-known  and 
respected  firm.  In  that  intermediate  purchase  we  were  not 
trostees  for  the  company,  but  only  bare  trustees  to  gather 
toj^ether  all  the  interests  of  the  various  vendors. 

J.  Pearson,  Q.C.,  and  LococJc  Webb,  Q.C.,  for  the  defen- 
dant Molteson :  The  first  charge  made  against  Lawson  is 
451]  misrepresentation  as  *to  the  £30,000,  but  it  ia  impos- 
sible to  connect  him-with  the  representation  ;  it  was  a  state- 
ment by  Forsyth  founded  on  materials  not  derived  from 
Lawson.  The  second  charge  is  that  Lawson  knew  that 
there  had  been  no  guano  exported,  and  that  the  concession 
was  liable  to  forfeiture,  but  suppressed  the  fact.  But  tho 
forfeiture  was  not  for  not  exportmg  guano,  which  made  no 
difference  to  the  government,  but  for  non-payment  of  roy- 
alties which  were  paid  on  the  tonnage  of  the  ships.  The 
Scotch  case  is  conclusive  ;  the  pleadings  there  were  not  closed 
till  after  Hartmont's  answer  had  been  put  in  here,  and  the 
company  knew  everything.  There  has  been  gross  delay; 
the  company  were  satisfied  with  their  bargain,  and  nevwr 
thought  of  setting  it  aside  till  the  concern  bad  failed  through 
tlieir  own  mismanagement.  The  company  went  on  dealing 
with  Merides,  and  never  said  a  word  to  us. 

Higgins,  Q.C.,  Davey,  Q.C.  {M.  Melville  with  them),  for 

the   plaintiffs,  then   proceeded  with  the  argument   on   the 

whole  case  made  against  the  defendants  :  The  grounds  upon 

which  we  claim  relief  are,  first,  that  the  concession,   when 

sold  to  the  company  in  April,  1871,  through  the  agency  of 

Engelbach  &  Keir,  was  worthless.     Secondly,  that  all  the 

parties   to  the   transaction  were  engaged  in   a  fraudulent 

scheme  to  bring  out  a  company  and  sell  the  concession  to  it 

as  avalnable  property,  knowing  it  was  worthless.     Thirdly, 

that  there  was  a  distinct  misrepresentation  and  failure  of 

duty  in  the  manner  of  carrying  out  the  purchase,  the  name 

of  fiartmont  being  concealed,  and  the  proper  investigation 

"'  *^^e  title  being  avoided.     Fourthly,  that  the  purchase- 

y  was  increased  by  the  pavment  of  £15,000  to  Engel- 

&  Keir.     Fifthly,  that  the  statement  as  to  £39,000 

ig  been  spent  on  the  island  was  untrue.     Sixthly,  that 

efendants  stood  in  the  position  of  trustees  to  the  com- 
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gany  which  they  projected,  and  are  bound  to  make  no  profit 
y  the  transaction,  but  must  return  all  the  money  which 
they  received,  including  the  £15, 000  received  by  Engelbach 
&  Keir.  We  rely  on  Panama  and  South  Pacific  Telegraph 
Company  v.  India  Rvbher^  (6c.,  Company  (*) ;  Lindsay  v. 
Fetroleum  Company  *v.  Hurd  (') ;  Clarice  v.  Dick-  [452 
son  (*) ;  Hichens  v.  Congreae  (*) ;  Fawcett  v.  Whiiehouse  (*). 

GlassCy  in  reply,  referred  to  Attorney-General  v.  Wil- 
son (•). 

April  13.  James,  L. J.,  delivered  the  judgment  of  the 
Court  (James,  L.  J.,  Bramwell  and  Amphlett,  JJ.A.).  After 
stating  the  events  which  happened  before  the  formation  of 
the  company,  and  referring  to  the  prospectus  and  memo- 
i-andum  of  association,  and  the  deeds  which  were  executed 
for  vesting  the  concession  in  the  company,  and  very  par- 
ticularly as  to  what  had  taken  place  with  respect  to  the 
vendor's  title,  his  Lordship  continued : 

After  this  narrative  of  tJbe  facts,  it  is  obvious  that,  unless 
some  other  answer  can  be  given  from  subsequent  adoption, 
acquiescence,  or  laches,  or  some  other  admissible  ground, 
the  company  was  entitled  to  be  relieved  from  a  transaction 
by  whicn  they  were  saddled  with  such  a  property  for  such 
a  sum.  The  whole  transaction  was  engendered  in  fraud, 
conceived  in  fraud,  and  brought  forth  in  fraud.  Hartmont, 
concealed  behind  the  mask  of  the  Lawsons,  was  the  real 
vendor,  and  by  the  puppets  whom  he  moved  was  the  real 
promoter  of  the  company.  Messrs.  Engelbach  &  Keir,  who 
professed  to  be  acting  for  the  company,  and  entered  into 
the  contract  avowedly  as  agents  and  trustees  for  the  com- 
pany, received  a  commission  from  the  vendors — in  other 
words,  a  bribe  of  £15,000.  By  the  memorandum  and  arti- 
cles of  association  the  company  was  actually  fixed  with  the 
purchase,  unless  there  was  some  one  honest  enough  and  in- 
telligent enough  to  detect  the  fraud  ;  and  it  was  part  of  the 
scheme  that  the  solicitors  of  the  vendors,  who  were  the  arti- 
sans of  the  whole  matter,  should  be  the  solicitors  of  the 
company,  so  that  the  latter  should  be  denuded  of  all  legal 
advice.  The  secretary,  Lonsdale,  had  received  his  appoint- 
ment from  the  promoters — that  is  to  say,  from  Hartmont, 
Engelbach  and  Keir.  The  subscribers  to  the  memorandum, 
who  were  by  law  the  original  directors,  included  Grant, 


(»)  Law  Rep.,  10  Ch.,  616.  (*)  4  Russ.,  662. 

*)  Ibid,  6  P.  C,  221 ;  8  Eng.  R.,  180.  (*)  I  Russ.  <k  My.,  182. 

»)  6  C.  B.  (N.S.).  468.  («)  Cr.  4  P.,  1,  26. 

22  Eng.  Rep.  27 
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453]  Green,  Keir,  Lonsdale  and  Ramsden ;  and  *Grant, 
Green,  Keir,  and  Lavvson,  were  four  of  the  directors  in  the 
articles  of  association.  What  chance  was  there  of  the  com- 
pany being  rescued  from  the  toils  in  which  it  had  been  so 
craftily  entangled  ?  There  remains  to  be  considered  the 
question  whether  the  company  have  lost  their  right  by  the 
lapse  of  time  between  the  purcnase  and  the  filing  of  the  bill. 
The  company's  explanation  of  it  is  this :  Hartmont  emerged 
from  his  obscurity,  and  was,  in  August,  1872,  elected  (as 
with  his  preponderating  influence  in  the  company  it  w^as 
easy  for  nim  to  be)  director,  and  he  afterwards  became 
chairman.  By  certain  dealings  and  means,  although  the 
company  had  never  really  earned  a  shilling  from  working 
the  island  or  the  patents,  the  shares  rose  to  fabulous  prices. 
Companies  were  started  abroad  to  work  the  patents  and 
use  the  material,  which  came  to  nothing,  and  deposit 
moneys  were  paid  on  contracts  for  the  use  of  the  patents. 
The  companies  soon  collapsed  and  proved  abortive ;  but  the 
deposit  moneys  were  used  as  earnings,  and  dividends  de- 
clared and  paid.  There  was,  moreover,  one  most  extraor- 
dinary transaction.  A  formal  contract  was  entered  into  on 
the  6th  of  March,  1872,  between  the  company  and  a  M. 
Emile  Oppert  for  the  sale  of  the  French  patent,  which  had 
been  taken  out  by  the  company,  for  no  less  a  sum  than 
£250,000,  payable  by  instalments  extending  over  twelve 
months.  Two  days  afterwards  Oppert  writes  to  say  that  he 
is  prepared  to  pay  £150,000  in  cash  down  if  the  company 
will  accept  it,  instead  of  the  larger  sum.  A  meeting  of 
shareholders  is  convened  to  consider  the  proposal.  The 
chairman  proposed  the  acceptance  of  the  money  down, 
which  was  carried  with  very  few  dissentients. 

Mr.  Hartmont  made  a  speech  which  was  to  the  following 
effect :  He  thanked  the  chairman  for  the  terms  in  which  that 
gentleman  had  alluded  to  him,  and  said  the  directors  had 
not  desired  to  influence  the  shareholders  as  to  which  of  the 
two  alternative  propositions  should  be  accepted.  It  was  his 
own  firm  conviction  that  the  contract,  if  entered  into,  would 
be  carried  out  to  the  full  extent.  He  did  not  conceal  from 
himself  the  fact  that  the  political  circumstances  of  Prance 
were  such  that  it  might  possibly  be  desirable  for  the  share- 
holders to  accept  £150,000  instead  of  the  quarter  of  a  million 
with  the  payment  extending  over  twelve  months,  but  the 
directors  would  leave  the  shareholders  to  decide  which 
454]  *they  would  accept.  On  a  poll  being  demanded,  the 
resolution  was  negatived  by  the  votes  of  Mr.  Hartmont  and 
his  noniinees ;  £4,000  were  paid,  and  afterwards,  in  Septem- 
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ber,  1872,  £10,000  more  in  bills  were  paid  in  respect  of  this 
contract.  It  now  turns  out  that,  with  the  exception  of  the 
payment  of  the  £14,000,  the  whole  of  this  was  a  mere  sham  ; 
that  Oppert  was  a  mere  tool  of  Hartmont ;  that  Oppert  made 
his  offer,  entered  into  the  contract,  and  wrote  the  subsequent 
letter  under  Hartmont' s  dictation,  and  that  the  £14,000  was 
Hartmont's  money  which  he  thought  it  worth  his  while  for 
some  ulterior  purpose  to  pay.  The  company  was  kept  by 
these  means  in  a  fool's  paradise.  In  August,  1872,  the 
agent  of  the  San  Domingo  Government  wrote  to  announce  an 
intention  to  forfeit  the  concession.  This  letter  was  addressed 
to  and  received,  but  suppressed,  by  Hartmont.  Another 
letter  however,  written  in  October,  1872,  reached  the  direct- 
ors, who  were  naturally  incensed  at  the  suppression  of  the 
first  letter,  and  Hartmont  was  obliged  to  resign.  A  com- 
mittee of  investigation  was  appointed  who  summoned  Hart- 
mont before  them  on  the  20th  of  January,  1873.  In  April, 
1873,  the  bill  was  filed,  and  it  was  only  through  the  answers 
in  the  suit  and  the  discovery  of  documents  obtained  in  it 
that  the  real  history  of  the  wonderful  romance  of  the  getting 
up  of  the  company  and  the  sale  of  the  concession  was  dis- 
covered. Under  these  circumstances  it  is  impossible  tg  hold 
that  there  has  been  any  acquiescence  or  any  laches  on  the 
part  of  the  company. 

It  is  suggested  that  there  is  a  difficulty  arising  from  the 
incapacity  of  the  company  to  restore  the  concession,  which 
has  oecome  voidable,  and  has  been  avoided,  and,  as  is 
argued,  through  the  neglect  of  the  company  itself  in  not 
working  the  stipulated  quantity  of  10,000  tons  since  they 
took  possession.  But,  in  truth,  it  was  void  or  voidable 
when  the  sale  to  the  company  was  made. 

The  letter  of  the  4th  of  October,  1872,  from  the  agent  of 
the  San  Domingo  Government  contains  the  following  pas- 
sage : — 

"  If  I  refer  to  the  prospectus  of  the  company  on  one  side, 
and  on  the  other  side  to  the  positions  of  the  exportations  of 
guano,  guanitos,  and  phospbates  of  lime  from  Alto  Vela,  I 
am  led  to  the  following  conclusions,  namely,  that  on  the 
28th  of  April,  1871,  the  *date  of  the  transfer  made  to  [455 
you  of  the  working  of  Alto  Vela,  the  right  to  such  working 
had  already  ceased  to  exist,  owing  to  the  fact  that  in  the 
course  of  tlie  year  1870  a  quantity  of  1,981  tons  of  guano 
only  had  been  exported  from  the  island  in  question.  From 
that  time  the  parties  working  Alto  Vela  in  the  year  1870 
had  already  incurred  the  forfeiture  of  their  right  thereto, 
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and  could  not,  therefore,  take  upon  themselves  to  sell  to  you 
on  the  28th  of  April,  1871,  a  thing  which  they  possessed 
then  no  longer  the  slightest  right  to."  In  the  suppressed 
letter  of  the  28th  of  August,  1872,  the  agent  writes:  "In 
consequence  thereof  the  government  has  the  right  from  this 
moment  to  declare  the  said  grantees  as  having  forfeited  their 
concession.  This  right  the  government  reserves  to  itself, 
even  in  the  event  of  the  minimum  quantity  stipulated  for 
being  reached  by  the  grantees  in  future."  ^  According  to  the 
law  of  England,  it  may  be  that  allowing  the  working  to  go 
on  in  1871  and  1872  was  a  waiver  of  the  forfeiture  by  deficient 
workings  in  1870  and  1871,  if  such  deficient  workings  were 
known  to  the  grantors ;  but,  in  this  case,  the  defaulting 
grantees  were  the  persons  to  receive  the  income  from  the 
working,  and  it  is  not  probable  that  the  government,  or  any 
government,  would  recede  from  their  position  ''that  the 
parties  working  had  already  incurred  a  forfeiture,  and  could 
not,  therefore,  take  upon  themselves  to  sell  to  you,  on  the 
28th  of  April,  a  thing  which  they  possessed  no  longer  the 
slightest  right  to."  And  it  seems  abundantly  clear  that, 
there  being  no  guano,  no  phosphate  of  lime,  nothing  bat 
phosphate  of  alumina  on  the  island,  the  concession  of  the 
right  to  work  it  at  $1  60c.  a  ton  would  be  absolutely  value- 
less. Under  these  circumstances,  it  is  not  an  answer  to  the 
plaintiffs'  case  to  say  that  they  had  not  worked  the  10,000 
tons  during  the  vear  1871-2,  and  thereby  created  an  addi- 
tional cause  of  forfeiture  of  that  which  had  already  been 
forfeited,  and  was  valueless.  Possibly  the  San  Domingo 
Government  would  have  been  glad  to  have  renewed  the  con- 
cession if  all  the  rovalties  due  had  been  paid ;  but  it  was 
for  Hartmont  and  the  Lawsons  to  do  this  when  Hartmont 
received  the  notice  of  forfeiture.  • 

The  next  question  to  be  considered  is,  whether  Messrs. 
Lawson  &  Son  are  liable  with  Hartmont  and  Begbie.  It  is 
impossible  that  they  can  be  allowed  to  escape.  They  really 
456]  were  accomplices  *in  the  whole  transaction.  It  was 
they  who  undertook  to  give  Engelbach  &  Keir  the  bribe  of 
£16,000.  They,  for  a  pecuniary  consideration,  undertook 
to  execute  whatever  deeds  Hartmont  might  require.  They 
had  full  notice,  through  their  solicitors,  of  all  that  was  done 
in  and  about  the  contract,  the  title,  the  prospectus,  and  the 
deeds.  They  executed  the  sham  contract  with  Engelbach 
&  Keir ;  they  accepted  the  sham  conveyance  from  Hartmont 
to  themselves;  and  they  executed  the  deed  of  assignment 
to  the  company;  and  they,  with  full  knowledge  and  notice 
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of  these  facts,  received  and  distributed  the  money  and  shares 
— in  short,  the  plunder,  of  which  they  retained  £5,000  in 
shares  themselves ;  and  one  of  the  partners  had  himself  a  seat 
on  the  board  of  directors  at  that  time.  It  was  strongly  urged 
on  us  by  the  counsel  for  their  trustee,  that  they  had  by  the 
agreement  with  Hartmont  become  mere  trustees  for  him. 
This  is  not  so,  for  they  were  to  receive  the  £6,000  in  shares 
out  of  the  transaction,  and  it  is,  to  say  the  least,  doubtful 
whether,  if  the  transaction  had  fallen  through,  they  could 
have  retained  the  money  received  from  Hartmont.  But 
even  if  they  were  mere  trustees,  trustees  lending  themselves 
to  a  fraud  by  their  cestuis  que  trusty  and  receiving  the 
money  from  the  defrauded  party,  cannot  escape  from  the 
liability  which  attaches  alike  to  them  and  to  their  cestuis 
qtie  trust.  And  that  liability  is  a  joint  and  several  liability 
of  all  the  accomplices.  We  feel  ourselves  pressed  by  the 
decision  of  the  House  of  Lords  in  the  appeal  from'  Scotland, 
but  all  the  learned  Lords  who  advised  the  House  on  that 
occasion  most  carefully  confined  their  judgments  to  the  case 
presented  on  the  Scotch  pleadings.  The  case  so  presented . 
18  substantially  different  from  the  case  which  by  means  of 
the  discovery  and  evidence  obtained  in  the  English  suit  the 
plaintiff  company  has  been  enabled  to  allege  and  prove 
against  the  Lawsons.  Nothing  in  our  present  judgment 
conflicts  with  anything  decided  or  said  in  that  House,  except, 
perhaps,  as  to  the  one  statement  relating  to  the  expenditure 
of  the  £39,000,  as  to  which,  on  the  fullest  consideration  and 
reconsideration,  we  retain  our  opinion  that  it  was  calculated 
and  intended  to  deceive,  and  was  substantially,  therefore,  a 
false  representation.  And,  in  fact,  the  plaintiffs  were 
enabled  to  place  that  part  of  the  case,  like  the  other  parts 
of  it,  in  a  very  different  *way  from  that  which  they  [457 
were  able  to  do  in  the  Scotch  proceedings. 

With  regard  to  Engelbach  &  Keir,  the  Vice-Chancellor 
could  certamly  do  no  less  than  he  has  done  in  making  them 
refund  the  £16,000  which  they  received  as  what  is  called 
*' commission."  Commission  received  by  an  agent  or  trus- 
tee of  a  purchaser  from  a  vendor  without  the  knowledge  of 
his  principal  is,  in  this  court,  a  bribe — it  is  a  profit  which 
the  principal  has  a  right  to  extract  from  the  agent  when- 
ever it  comes  to  his  knowledge.  Having  regard  to  the 
whole  case,  they  may,  perhaps,  think  themselves  well  off 
that  they  were  not  made  jointly  and  severally  liable  with 
Hartmont  and  the  Lawsons  for  the  whole  sum.  On  the 
whole,  the  decree  of  the  Vice-Chancellor  must  be  affirmed, 
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and  the  appeals  ot  the  several  appelknta  dismissed  with 
costs. 

Solicitor  for  plaintiffs:  J.  Holmes. 

Solicitors  for  different  defendants:  EliiisUe,  Forsyth  & 
Sedgwick;  Ramsden;  Cope,  Mose  &  Pearson:  H.  Kiviber 
&Co. 

See  21  Eng.  R.,  STO  note. 
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458]  *PooLET  V.  Driver. 

(1876     P.     2.] 

FartMrahip—PartnerAip  (BonWt)  Act,  1B8B  (28  rf-  29  Vict.  a.  86)— Loan  Detd—Un- 
ngntd  Conlrad — ■"  Contract  tn  HViVtiiy" — Trial  of  Adion — Deciding  Qualion  of 
Lam  hefort  one  of  Fact—Rnla  of  Covrt,  1876,  Order  tiut,  r.  i—Action  on  BUI 
of  Bahanae  m  Chaneerff  iHwiri™— Cofte— ■'  ffiffher  Scale'— AddUional  Rtdet  of 
CvuH  (I2rt  Aiyutt,  1876),  Order  vi,  rr.  2,  3. 

The  lat  auction  of  BoviU's  Act  (28  4  !fl  Vict.  C.  88)  does  not  applj  to  any  contract 
UDleax  the  advance  of  money  Uoder  it  would,  independently  of  that  act,  have  created 
tbe  relation  of  debtor  and  creditor  as  distinguished  from  the  relation  of  partners. 

Utidtr  a  partncreLip  deed,  dated  in  Octobpr.  1888,  B.  and  U.  agreed  to  cater  into 
a  trade  pftrtnerahip  uudcr  the  firm  of  "  B.  4  Co."  for  fourteen  years  from  the  1st  ot 
July.  1868;  the  capiUl  to  consist  of  £110,000,  of  which  part  was  to  be  brought  in  by 
B.  and  H.,  and  £10,000  was  to  be  raised  "bj  way  of  loan  under  the  Partnership 
(Bovill'a)  Act,  18SG(23  4:29  Vict.  c.  86),  in  sums  of  £600  each,  from  persons  willini; 
to  advance  the  some  for  the  purposes  of  the  partnerahin;"  the  capital  to  be  consid- 
ered as  divided  into  sixty  equal  paria  of  £500  each,  of  which  forty  were  lo  belong 
to  B.  4  U.,  and  the  remaining  twenty  were  to  be  appropriated  to  "  the  persons  g<i 
advancing  by  way  of  loon,"  in  proportion  to  tbe  advances;  the  net  protite  of  the 
partnprebip  to  be  similarly  divided  into  sixty  equal  {urts.  of  which  twenty  wcro 
"  to  be  divided  amon^  the  persons  so  advancing  by  way  of  loan."  in  proportion  U> 
the  advances;  provided,  that  if  Ihe  whole  of  the  £10.000  should  not  be  raised 
by  way  of  loan  (ns  it  was  not),  and  until  Che  sum  should  be  so  raised,  the  net  protits 
should  be  divided  into  as  manv  shares  as  there  should  be  sums  of  £600  in  the  capital 
tneraliip,  and  be  paij  yearly,  on  the  1st  of  October,  to  the  said  persons  on 
f  their  respective  shares  of  profile ;  on  the  eipiratioo  or  sooner  detennina- 
:  partnership  a  general  account  and  valuation  to  be  taken,  and  thepartnc-"  '~ 
le persons adva-  ' "' " —  '"" ""'   '"' ' 


persons  advancing  money  by  way  of  loon  for  the  capital  of  the  partnership." 
la,  the  moneys  advanced  by  them  respectively,  less  any  sums  over4>aid  to 
ecount  of  protits,  and  divide  the  profits  in  the  proportions  above  specified, 
also  contained  a  stipulation  that  the  psrUea  llicreto  should,  during  the  cun- 
il  the  partnership,  conduct  the  hueinees  to  the  best  of  their  ability;  aud 


.      .  and  H.  the 

100  upon  certain  terms  stated  in  the  draft  of  an  intended  deed,  which,  how- 
never  executed.  This  draft  deed  was  expressed  to  bo  made  between  II. 
copartners,"  of  the  one  part,  and  D.  of  the  otlier  part ;  it  recited  the  part- 
Mil,  and  that  IJ.  had  "  osrcpd  to  advance  by  way  of  loan  to  B.  and  II.. 
nder  the  provisiona  of  the  said  act,  the  *suin  of  £2,800  to  enable  IS.  ant] 
y  on  the  said  business  fur  the  term,  and  subject  to  tlie  conditions  therciu. 
joned:"  it  then  witnessed  that  "in  consideration  of  the  sura  of  £2,DO0  nil- 


Vol.  v.]  CHANCERY  DIVISION.  215 

M.R,  Pooley  v.  Driver.  1876 

vanced"  by  D.  to  B.  and  H.,  the  latter  covenanted  "that  they  would  on  the  let  of 
of  July,  1882,  or  on  the  sooner  determination  of  the  partnership,  pay  D.  the  sum  of 
£2,500:"  that  they  would  in  all  things  conform  to  the  aforesaid  deed  of  partnership, 
which  should  at  all  times  be  open  to  D.'s  inspection :  that  they  would  every  year, 
*'  during  the  continuance  of  the  loan,"  make  out  proper  accounts  and  permit  D.  to 
take  copies:  and  would  on  the  1st  of  October  in  every  year,  "during  the  continu- 
ance of  the  loan,**  pay  to  D.,  on  account  of  profits,  a  sum  equivalent  to  five-sixtieth 
])arts  of  the  net  profits  in  the  year  preceding  the  1st  of  July  then  last;  provided, 
that  if  the  full  sum  of  £10,000  should  not  be  advanced  as  contemplated  by  the  said 
deed  of  partnership,  B.  and  H.  would  j'early,  on  the  1st  of  October,  pay  to  D.,  in 
lieu  of  the  said  five-sixtieth  parts  of  the  net  profits,  such  a  proportion  of  the  net 
]>rofits  as  the  £2,500  bore  to  the  whole  capital  employed  in  the  business:  that  if  D. 
should  become  bankrupt,  B.  and  H.  might  pay  D.  the  £2,600,  less  any  sum  overpaid 
to  him  "  on  account  of  the  business,"  together  with  the  share  of  profits  (if  any)  to  which 
he  should  have  become  entitled^,  whereupon  the  present  deed  should  be  void :  that 
on  the  expiration  or  sooner  determination  of  the  partnership,  B.  and  H.  should 
make  out  a  final  account  and  valuation  of  the  partnership  moneys  and  effects,  and 
then  pay  thereout  to  D.  the  £2,500  and  five-sixtieths  of  the  net  profits,  or,  if  the  full 
£10,000  should  not  have  been  advanced,  then,  in  lieu  of  such  five-sixtieths,  such  a 
proportion  of  the  net  profits  as  the  £2,500  bore  to  the  capital  employed  in  the  busi- 
ness ;  provided  that  if,  at  the  end  of  the  fourteen  years  or  sooner  determination 
of  the  partnership,  it  should  appear,  upon  taking  the  final  account,  that  D.'s  share 
in  the  net  profits  during  the  continuance  of  the  partnership  should  not  have 
amounted  to  the  total  of  the  annual  sums  received  by  him  on  account  of  such  profits, 
then  D.  should  refund  in  the  partnership  the  difference  between  the  amount  of  the 
said  annual  suras  and  the  real  amount  of  his  share  in  the  net  profits,  but  should  not, 
in  any  event,  be  called  on  to  refund  more  than  £2,500.  The  deed  then  concluded  with 
the  usual  arbitration  clause. 

The  two  other  defendants  made  advances  to  B.  and  H.  imdor  deeds  duly  executed 
in  the  same  form  in  all  respects  as  D.*s  draft  deed. 

The  firm  of  "  B.  A  Co."  having  become  bankrupt.  P.,  the  holder  of  various  bills  of 
exchange  drawn  or  accepted  by  the  firm,  brought  an  action  against  D.  and  the' other 
defendants,  claiming  a  declaration  that  the  several  defendants  were  partners  in  the 
firm,  and  as  such  liable  on  the  bills  : 

Udd,  that,  as  between  B.  and  H.  on  the  one  hand,  and  the  several  defendants  on 
the  other,  the  transaction  was  not  one  of  loan  within  the  act,  the  true  relation  of  the 
parties  being  that  bf  active  and  dormant  partners,  and  not  merely  of  debtor  and 
creditor ;  and  that  the  several  defendants  were  liable,  as  partners,  for  the  whole  of 
the  partnership  debts. 

An  unsigned  contract  for  an  advance  by  way  of  loan  to  a  trader  is  not  "  a  con- 
tract in  writing  with  a  person "  within  the  Ist  section  of  the  act,  though  it  is 
admissible  in  evidence  as  showing  the  terms  upon  which  the  advance  was  made. 

In  the  absence  of  something  in  the  contract  to  show  a  contrary  intention,  ♦the  [460 
right  to  share  profits,  as  profits,  constitutes,  according  to  English  law,  a  partnership. 

The  principles  of  partnership  considered  and  explained. 

Cox  V.  Jliehnan  (*),  and  MoUwOf  March  cfc  Co.  v.  Court  of  Wards  ('),  considered. 

In  October,  1868,  Charles  Borrett  and  Edward  Hagen 
entered  into  partnership  as  jjrease,  pitch,  and  manure 
manufacturers.  The  partnership  deed  was  dated  the  10th 
of  October,  1868,  and  was  made  between  the  said  Charles 
Borrett  of  the  one  part,  and  the  said  Edward  Hagen  of  the 
other  part,  its  material  parts  being  as  follows  : — 

"Whereas  th<^  said  Charles  Borrett  has  for  some  time 
past  carried  on  the  trade  or  business  of  a  grease,  pitch,  and 
manure  manufacturer  at  Bow  and  Rainham,  both  in  the 

(•)  8  H.  L.  C.  268.  n  Law  Rep.,  4  P.  C,  419;  4  Eng.  R.,  121. 
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county  of  Essex :  and  whereas  the  said  Edward  Hagen  has 
agreed  to  enter  into  partnership  with  the  said  Charles  Bor- 
rett  in  the  said  trade  or  business  on  the  terms  hereinafter 
mentioned:  Now  this  indenture  witnesseth,  that' each  of 
them  the  said  C.  Borrett  and  E.  Hagen,  so  far  as  the  stipu- 
lations and  provisions  hereinafter  expressed  and  contained 
are  to  be  performed  or  observed  by  him,  his  executors  or 
administrators,  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  other,  his  exec- 
utors and  administrators,  that  they  the  said  C.  Borrett  and 
E.  Hagen  will  become  and  remain  partners  for  the  purposes 
and  period,  and  subject  to  the  stipulations  and  provisions 
hereinafter  expressed  arid  containea  (that  is  to  say) : 

"1.  The  business  of  the  partnership  shall  be  the  trade 
and  business  of  a  grease,  pitch,  and  manure  manufacturer. 

''2.  The  partnership  shall  commence  from  the  1st  day  of 
461]  July*  *1868,  and  shall  continue  for  the  term  of  four- 
teen years  thenceforth  next  ensuing,  and  shall  be  carried  on 
at  and  upon  the  several  premises,  situate  at  Bow  and  Rain- 
ham  aforesaid,  where  the  same  business  is  now  carried  on  as 
aforesaid,  under  the  style  or  firm  of  Charles  Borrett  &  Com- 
pany, or  such  other  place  or  places,  and  under  such  other 
style  or  firm  as  the  said  parties  may  deem  advisable. 

''  3.  The  capital  of  the  partnership  shall  consist  of  £30,000, 
made  up  in  manner  following,  that  is  to  say :  the  good-will 
and  beneficial  contracts  of  the  said  trade  or  business  shall 
be  taken  to  be  of  the  value  of  £15,000 ;  the  said  C.  Borrett 
shall  bring  in  the  further  sum  of  £1,000,  and  the  said  E. 
Hagen  the  further  sum  of  £4,000  ;  and  the  remaining  £10,000 
shall  be  raised  by  way  of  loan  under  the  provisions  of  au 
act  passed  in  the  twenty-eighth  and  twenty-ninth  years  of  the 
reign  of  her  present  Majesty,  intituled 'An  act  to  amend 
the  Lkw  of  Partnership,'  in  sums  of  £500  each  from  persons 
willing  to  advance  the  same  for  the  purposes  of  the  said  part- 
nership ;  and  the  said  capital  shall  be  considered  as  divided 
into  sixty  equal  parts  of  £500  each  ;  and  the  said  C.  Borrett 
shall  be  considered  as  the  owner  of  seventeen  of  such  parts, 
and  the  said  E.  Hagen  as  the  owner  of  twenty-three  of  such 
parts,  making  together  forty  equal  parts  or  shares  of  £500 
each  held  by  them  in  the  said  .business  ;  and  the  remaining 
twenty  equal  parts  or  shares  shall  be  considered  as  appropri- 
ated to  or  for  the  benefit  of  the  person  or  persons  so  ad- 
vancing money  by  way  of  loan  as  aforesaid  on  the  proportion 
on  which  the  same  shall  be  advanced  by  them  respectively. 

"  4.  The  capital  of  the  said  business  shall  be  used  and  em- 
ployed in  the  regular  cojirse  of  trade  for  the  benefit  of  the 
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partnership,  and  shall  not  be  drawn  out  daring  the  contina- 
ance  of  such  partnership." 

5.  Bankers  of  the  partnership. 

"6.  The  said  parties  hereto  shall  during  the  continuance 
of  this  present  partnership  conduct  the  said  business  to  the 
best  of  their  skill,  judgment  and  ability." 

7.  Proper  books  of  account  and  other  books  to  be  kept,  in 
the  usual  way,  with  power  for  the  partners  to  inspect  and 
take  copies. 

*8.  Neither  partner  to  sell  or  lend  any  of  the  part-  [462 
nership  effects,  nor  borrow  on  account  of  the  partnership, 
without  the  consent  of  the  other. 

9.  Neither  partner  to  do  anything  whereby  the  partner- 
ship assets  might  be  taken  in  execution ;  and  each  part- 
ner to  indemnify  the  other  against  his  own  debts  and 
engagements. 

10.  Neither  partner  to  hire  or  discharge  any  clerk  or  ser- 
vant, or  sell  his  own  private  property  to  the  partnership, 
without  the  consent  of  the  other. 

11.  All  outgoings  in  respect  of  the  partnership  to  be  borne 
by  the  capital  and  profits,  or,  in  case  of  deficiency,  by  the 
partners  equally. 

12.  C.  Borrett  to  be  at  liberty  to  draw  out  for  his  own  use 
£26  per  month. 

13.  A  general  account  and  valuation  to  be  taken  on  the 
1st  of  July  in  every  year,  in  the  usual  manner,  and  entered 
in  two  books,  one  to  be  retained  by  each  of  the  partners. 

"  14.  The  net  profits  arising  from  the  business  of  the  said 
partnership  shall  be  divided  into  sixty  equal  parts  or  shares, 
and  the  said  C.  Borrett  shall  be  entitled  to  seventeen  of  such 
parts  or  shares,  and  the  said  E.  Hagen  to  twenty-three  of 
such  parts  or  shares ;  and  the  remaining  .twenty  of  such 
parts  or  shares  shall  be  divided  amongst  the  persons  ad- 
vancing the  sum  of  £10,000  so  to  be  raised  by  way  of  loan 
as  aforesaid  in  proportion  to  the  amounts  advanced  by  them 
respectively  :  Provided  always,  that  if  the  whole  of  the  said 
sum  of  £10,000  shall  not  be  raised  by  way  of  loan,  and  until 
the  sum  shall  be  so  raised,  the  net  profits  arising  from  the 
business  of  the  said  partnership  shall  be  divided  into  as 
many  parts  or  shares  as  there  shall  be  sums  of  £500  in  the 
capital  of  the  said  partnership,  such  capital  being  estimated 
in  manner  hereinbefore  provided,  and  be  paid  on  the  1st  day 
of  October  in  every  year  to  them  respectively,  on  account  of 
their  respective  shares  in  the  clear  gains  and  profits  of  the 
said  partnership. 

22  Eng.  Rep.  28 
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''15.  Within  six  calendar  months  aft-er  the  expiration  or 
sooner  determination  of  the  partnership,  otherwise  than  by 
the  death  of  one  of  the  partners,  a  final  statement  of  accounts 
in  writing  shall  be  forthwith  made  by  and  between  the  said 
4631  parties  hereto,  of  and  ^concerning  all  the  good- will, 
stock-in-trade,  plant,  moneys,  credits  and  effects  then  due 
or  belonging  to  the  said  partnership,  and  also  of  all  debts 
and  sums  of  money  due  and  owing  from  and  of  all  liabilities 
of  the  same,  and  a  just  valuation  shall  be  made  of  all  the 
particulars  included  in  such  account  which  shall  require 
and  are  capable  of  valuation,  and,  immediately  after  such 
last  mentioned  account  shall  have  been  so  taken  and  settled, 
the  partners  shall  forthwith  pay  to  the  persons  advancing 
money  by  way  of  loan  for  the  capital  of  the  partnership,  as 
hereinbefore  provided,  the  moneys  advanced  by  them  re- 
spectively, less  any  sums  overpaid  to  them  on  account  of 
the  profits  of  the  said  partnership,  and  shall  make  due  pro- 
vision for  the  payment  of  all  otner  moneys  and  debts  then 
due  by  the  partnership,  and  for  meeting  all  the  liabilities 
thereof,  and  shall  divide  all  the  profits  arising  and  which 
shall  have  arisen  from  the  business  of  the  said  partnership 
in  the  proportions  specified  in  the  14th  clause  of  these  pres- 
ents, and  shall  then  appropriate  the  sum  of  £1,000  for  the 
benefit  of  the  said  C.  fiorrett,  in  satisfaction  of  two  of  his 
shares  in  the  partnership  assets,  and  the  sum  of  £4,000  for 
the  benefit  of  the  said  E.  Hagen  in  satisfaction  of  eight  of 
his  shares  therein,  such  two  last  mentioned  sums  to  be  yaad 
pro  rata  and  pari  passu;  and,  subject  thereto,  the  good- 
will and  other  assets,  if  any,  then  belonging  to  the  part- 
nership, shall  be  divided  between  the  partners  in  equal 
shares  ..." 

16.  In  case  of  the  bankruptcy  of  either  partner,  the  other 
partner  to  be  at  liberty  to  dissolve  the  partnership,  and  the 
partnership  assets  to  be  the  absolute  property  of  such  other 
partner  upon  his  paying  or  securing  the  value  of  the  bank- 
rupt partner's  share  to  his  assignees. 

17.  Provision  for  the  widow  and  children  of  a  deceased 
partner. 

18  and  19.  Provisionsfor  payment  of  a  deceased  partner's 
share  to  his  representatives. 

20.  Provision  for  winding  up  the  partnership  in  case  of 
the  death  of  both  partners  before  the  expiration  of  the  four-, 
teen  j^ears. 

21.  Usual  arbitration  clause. 

At  or  about  the  date  of  this  deed,  the  defendants.  Holies 
Driver  and  Samuel  Neale  Driver,  advanced  to  Messrs.  Bor- 
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rett  and  Hagen  the  sum  of  £2,600,  upon  the  terms  stated  in 
another  deed  which  *was  prepared  in  draft,  but  was  [469 
never  executed.  This  draft  deed  was  dated  the  ...  day  of 
October,  1868,  and  was  expressed  to  be  made  between  Messrs. 
Borrett  and  Hagen,  "copartners,"  of  the  one  part,  and  the 
said  RoUes  Driver  and  Samuel  Neale  Driver,  of  the  other 
part.  After  reciting  the  {partnership  deed  of  the  10th  of 
October,  1868,  and,  in  particular,  clauses  3  and  14  of  that 
deed,  it  proceeded  as  follows : — 

"And  whereas  the  said  RoUes  Driver  and  Samuel  Neale 
Driver,  have  agreed  ^to  advance  by  way  of  loan  to  the  said 
C.  Borrett  and  E.  Hagen,  under  the  provisions  of  an  act  of 
Parliament  passed  in  the  28th  and  29th  years  of  her  present 
Majesty,  c.  86,  entitled  '  An  act  to  amend  the  Law  of  Part- 
nership,' the  sum  of  £2,500,  to  enable  them  the  said  C.  Bor- 
rett and  E.  Hagen  to  carry  on  the  said  trade  or  business  for 
the  term  and  under  and  subject  to  the  stipulations  and  con- 
ditions hereinafter  mentioned,  expressed  and  declared  con- 
cerning the  same:  Now  this 'indenture  witnesseth,  that  in 
consideration  of  the  sum  of  £2,600,  at  or  immediately  before 
the  execution  of  these  presents  advanced  and  paid  by  the 
said  R.  Driver  and  S.  N.  Driver  to  the  said  C.  Borrett  and 
E.  Hagen  (the  receipt,  &c.),  they  the  said  C.  Borrett  and 
E.  Hagen  do  hereby,  for  themselves,  their  heirs,  executors, 
or  administrators,  and,  as  separate  covenants,  each  of  them 
doth  hereby,  for  himself,  his  heirs,  executors,  or  adminis- 
trators, covenant  with  the  said  R.  Driver  and  S.  N.  Driver, 
their  executors  and  administrators,  in  manner  following, 
that  is  to  say : 

"1.  That  they  the  said  C.  Borrett  and  E.  Hagen,  or  one 
of  them,  their  or  one  of  their  heirs,  executors,  or  adminis- 
trators, will,  within  six  calendar  months  after  the  1st  day 
of  July,  1882,  or  within  six  calendar  months  after  the  sooner 
determination  of  the  said  partnership,  pay  unto  the  said  R. 
Driver  and  S.  N.  Driver,  their  executors,  administrators,  or 
assigns,  the  sum  of  £2,600  sterling. 

'*2.  That  the  said  C.  Borrett  and  E.  Hagen,  their  re- 
spective executors  and  administrators,  shall  in  all  things 
conform' to,  fulfil,  and  observe  the  covenants,  clauses,  and 
agreements  contained  in  the  said  recited  deed  of  partnership 
of  the  18th  day  of  October,  1868,  and  such  deed  of  partner- 
ship shall  at  all  times  be  open  to  the  inspection  of  the  said 
R.  Driver  and  S.  N.  Driver,  their  ^executors  or  ad-  [465 
ministrators,  at  the  office  where  the  said  business  shall  b« 
carried  on. 

*'3.  That  the  said  C.  Borrett  and  E.  Hagen,  or  one  of 
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them,  or  one  of  their  executors  or  administrators,  will, 
within  three  calendar  months  after  the  1st  day  of  July  in 
every  year  during  the  continuance  of  the  said  loan,  make 
out  a  proper  account  in  writing  of  all  the  stock,  credits,  and 
other  things  belonging,  due,  or  owing  to  the  said  partner- 
ship, and  of  all  debts  and  liabilities  due  or  owing  from  the 
said  partnership,  and  a  just  valuation  of  all  particulars 
capable  of  valuation  included  in  such  account,  and  will 
permit  the  said  R.  Driver  and  S.  N.  Driver,  their  heirs,  ex- 
ecutors, administrators,  or  assigns,  or  his  or  their  agent  at 
any  time  within  the  space  of  three  calendar  months  next 
after  the  1st  day  of  July  in  every  year,  to  take  copies  of  the 
books  of  account  and  other  books  and  writings  relating  to 
and  connected  with  the  said  partnership,  including  the  two 
books  to  be  subscribed  by  the  said  partners  referred  to  in 
clause  13  of  the  said  deed  of  partnership,  and  shall  and  will, 
on  the  1st  day  of  October  in  every  year  during  the  con- 
tinuance of  the  said  loan,  pay  to  the  said  R.  Driver  and  S. 
N.  Driver,  or  their  executorsf  administrators,  or  assigns,  on 
account  of  the  profits  of  the  said  business,  a  sum  equivalent 
to  five  equal  sixtieth  parts  of  the  apparent  clear  gains  and 
profits  made  by  the  said  partnership  in  the  year  preceding 
the  1st  day  of  July  then  last  past  ....  Provided  always, 
that  if  the  full  sum  of  £10,000  shall  not  be  advanced  and 
lent  to  the  said  C.  Borrett  and  E.  Hagen  as  contemplated 
by  the  said  recited  indenture  of  partnership,  the  said  C. 
Borrett  and  E.  Hagen,  or  one  of  them,  their  or  one  of  their 
executors  or  administrators,  will,  on  the  1st  day  of  October 
in  every  year  during  the  continuance  of  the  said  loan,  pay 
the  said  K.  Driver  and  S.  N.  Driver,  their  executors,  admin- 
istrators, or  assigns,  in  lieu  of  the  said  five  equal  sixtieth 
parts  of  the  said  clear  gains  and  profits  as  last  aforesaid, 
such  a  proportion  of  the  said  clear  gains  and  profits  as  last 
aforesaid  as  the  said  sum  of  £2,500  bears  to  the  whole 
capital  for  the  time  being  employed  in  the  said  business, 
such  capital  being  estimated  in  manner  provided  by  the  said 
indenture  of  partnership. 

"4.  That  if  either  the  said  R.  Driver  or  S.  N.  Driver 
shall  become  bankrupt,  or  shall  compound  with  his  cred- 
466]  itors,  or  in  *case  any  difference  or  dispute  shall  at 
any  time  during  the  said  term  of  fourteen  years  arise  be- 
tween the  said  parties  hereto,  or  their  representatives,  and 
which  differences  or  disputes  shall  be  considered  by  arbitra- 
tion, as  hereinafter  mentioned,  to  justify  th^  determination 
of  the  arrangement  hereby  agreed  upon,  it  shall  be  lawful 
for  the  said  C.  Borrett  and  E.  Hagen,  or  the  survivor  of 
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them,  or  their  or  his  executors  and  administrators,  at  any 
time  hereafter  to  pay  the  said  sum  of  £2,600,  less  any  sum 
they  shall  have  been  overpaid  on  account  of  the  said  busi- 
ness, to  the  said  R.  Driver  and  S.  N.  Driver,  their  executors, 
administrators,  or  assigns,  together  with  the  share  of  the  said 
profits  (if  any)  to  which  the  said  R.  Driver  and  S.  N.  Driver, 
their  executors,  administrators,  or  assigns,  shall  then  have 
become  entitled,  and  thereupon  this  agr^jement  and  every- 
thing herein  contained  shall  be  void,  except  in  respect  of 
any  further  breaches  of  the  provisions  herein  contained. 

''5.  Within  six  calendar  months  after  the  expiration  or 
sooner  determination  of  the  partnership  a  final  settlement 
of  the  accounts  of  the  partnership  shall  be  forthwith  made 
in  writing  by  the  said  C.  Borrett  and  E.  Hagen,  their  ex- 
ecutors or  administrators,  concerning  all  the  stock-in-trade, 
plant,  moneys,  credits  and  effects  then  due  or  belonging  to 
the  said  partnership  estate,  and  also  of  all  debts  and  sums 
of  money  (if  any)  aue  or  owing  from,  and  of  all  liabilities 
of  the  same,  and  a  just  valuation  shall  be  made  of  all  the 
particulars  included  in  such  account  which  shall  require 
and  are  capable  of  valuation,  and  immediately  after  such 
last  mentioned  account  shall  have  been  so  taken  and  settled, 
the  said  C.  Borrett  and  E.  Hagen  shall  forthwith  pay  there- 
out to  the  said  R.  Driver  and  S.  N.  Driver,  their  executors, 
administrators,  or  assigns,  the  sum  of  £2,500",  and  shall 
make  due  provision  for  the  payment  of  all  other  moneys  and 
debts  then  due  by  the  partnership,  and  for  meeting  all 
liabilities  thereof,  and  shall  pay  to  the  said  R.  Driver  and 
S.  N.  Driver,  their  executors,  administrators,  or  assigns,  the 
five  equal  sixtieth  parts  or  shares  of  all  the  net  profits  of 
the  said  business,  or  if  the  full  sum  of  £10,000  shall  not 
have  been  advanced  and  lent  to  the  said  C.  Borrett  and  E. 
Hagen,  and  employed  by  them  in  the  said  business,  then, 
in  lieu  of  the  said-  five  equal  sixtieth  parts  of  the  said  net 
profits,  such  a  ^proportion  of  the  said  net  profits  as  [467 
the  said  sum  oi  £2,500  bears  to  the  average  amount  of 
capital  which  has,  during  the  whole  partnership,  been  em- 
ployed in  the  said  business,  such  capital  being  estimated  in 
the  manner  provided  by  the  said  recited  indenture  of  part- 
nership :  Provided  always,  that  if  at  the  end  of  the  said 
term  of  fourteen  years,  or  the  sooner  determination  of  the 
said  partnership,  it  shall  appear,  upon  taking  the  said  final 
account,  that  the  share  of  the  said  R.  Driver  and  S.  N. 
Driver  in  the  net  profits  of  the  said  business  during  the  con- 
tinuance of  the  said  partnership  shall  not  have  amounted 
to  the  total  amount  of  the  annual  sums  which  the  said  R. 
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Driver  and  S.  N.  Driver  shall  have  received  on  account  of 
such  profits,  then,  immediately  after  such  final  account 
shall  have  been  taken,  the-said  K.  Driver  and  S.  N.  Driver 
shall  refund  to  the  partnersnip  the  difference  between  the 
amount  of  the  said  annual  sums  and  the  real  amount  of 
their  share  in  the  net  profits:  Provided  nevertheless,  that 
the  said  R.  Driver  and  S.  N.  Driver  shall  not  in  any  event 
be  called  on  to  refund  a  larger  sum  than  the  sum  of  £2,500." 

6.  Arbitration  clause  in  the  usual  form. 

The  defendants  Neil  Bannatyne  and  Francis  Pye  respect- 
ively advanced  to  Messrs.  Borrett  and  Hagen  sums  of 
£500  and  £1,000  upon  the  terms  stated  in  certain  deeds  dated 
respectively  th^  28th  of  October,  1868,  and  the  7th  of 
November,  1868.  These  deeds  were  in  precisely  the  same 
from  as  Messrs,  Drivers'  draft  deed,  and  were  both  duly 
executed. 

The  total  amount  of  the  advances  made  to  Messrs.  Borrett 
and  Hagen  towards  the  £10,000  mentioned  in  the  deeds^  in- 
cluding the  advances  made  by  the  present  defendants,  con- 
sisted of  the  sum  of  £9,500. 

The  plaintiff  Rodney  Pooley  was  the  holder  of  several 
bills  of  exchange  drawn,  accepted,  or  indorsed  by  the  said 
firm  of  Charles  Borrett  &  Co.,  between  the  years  1868  and 
1873,  and  amounting  in  the  aggregate  to  about  £5,000,  which 
bills  had  been  put  into  circulation  for  the  purpose  of  raising 
money  for  carrying  on  the  business  of  the  firm. 

In  October,  1873,  the  firm  of  Charles  Borrett  &  Co.  went 
into  liquidation  by  arrangement,  and  the  plaintiff  then  ap- 
plied to  the  defendants  for  payment  of  the  money  due  on 
468]  the  bills,  on  the  *ground  that  the  above  mentioned 
deeds  constituted  them  partners  in  the  firm.  The  defen- 
dants, however,  repudiated  any  liability  on  their  part  as 
partners,  alleging  that  they  were  mere  lenders  of  money 
upon  a  ** contract  in  writing"  under  the  Partnership 
(Bovill's)  Act,  1865  (28  &  29  Vict.  c.  86). 

The  plaintiff  then  brought  this  action,  claiming  a  declara- 
tion that  the  defendants  were  partners  in  the  firm  of  Charles 
Borrett  &  Co.  from  the  time  of  its  formation  until  the  date 
of  its  going  into  liquidation,  and  that  the  defendants  were 
liable  for  all  the  debts  of  the  firm,  and  for  all  bills  drawn 
by  or  in  the  name  of  the  firm :  also  the  usual  accounts. 

The  action  now  came  on  for  trial. 

The  case  involved  several  complicated  questions  of  fact, 
but  as  these  would  be  immaterial  if  the  court  decided  in 
favor  of  the  plaintiff  on  the  question  of  law  raised  by  the 
deeds,  his  Lordship  directed  that,  by  analogy  to  Rules  of 
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Court,  1876,  Order  xxxiv,  rule  2,  the  question  of  law  should 
be  first  disposed  of. 

Charles  Bussell,  Q.C.,  Ince,  Q.C.,  and  W,  S.  Owen,  for 
the  plaintiff :  It  is  clear  on  the  face  of  this  deed — taking 
Messrs.  Driver's  deed  as  a  sample — that  it  was  not  intended 
to  be  simply  a  security  for  the  advance,  but  to  go  further, 
and  to  give  the  lenders  a  share  in  the  profits  of  the  business. 
The  different  clauses  in  the  deed  contain  all  the  elements  of 
partnership.  The  transaction  is  a  mere  sham — ^an  attempt 
to  evade  the  act :  Ex  parte  Mills  ('). 

As  regards  Messrs.  Driver,  they  are  clearly  not  protected 
by  the  Partnership  (Bovill's)  Act,  1865  (28  &  29  Vict.  c.  86), 
there  being  no  ''contract  in  writing"  under  the  1st  section. 

[Thesiger,  Q.C.,  for  Messrs.  Driver :  In  Lindley  on 
Partnership  (')  it  is  said  that  to  entitle  a  person  lending 
money  to  a  firm  to  the  benefit  of  the  act,  although  there  must 
be  a  contract  in  writing,  yet  it  is  not  necessary  that  such 
contract  should  be  signed.] 

[Jessel,  M.R.:  I  rule  that  as  no  one  signed  this  contract, 
it  *is  not  "a  contract  in  writing  with  a  person"  [469 
within  the  1st  section  of  the  act.  However,  though  unsigned, 
it  is  admissible  as  showing  the  terms  upon  which  the  advance 
was  made.] 

The  whole  scope  of  the  deed  shows  that  the  lenders  were 
interested  in  the  business,  qvd  business,  and  that  it  was  in 
fact  a  contract  of  partnership.  Where  persons  under  the 
guise  of  a  simple  arrangement  between  debtor  and  creditor 
are  really  trading  as  principals,  and  putting  forward  as 
ostensible  traders  others  who  are  really  their  agents,  they 
cannot  by  such  a  device  escape  liability  :  Mollwo,  March  & 
Co.  V.  Court  of  Wards  (*). 

The  case  falls  entirely  within  Cox  v.  Hickman  (*),  where 
it  is  said  that  the  test  whether  a  person  is  in  law  a  partner 
is  whether  he  is  entitled  to  participate  in  the  profits.  If  the 
ostensible  partners  carry  on  the  business  so  that  the  dor- 
mant partners — as  we  say  these  defendants  are — may  get  a 
share  of  the  profits,  the  former  must  be  to  some  extent,  at 
least,  the  agents  of  the  latter,  and  that  is  cogent  evidence 
that  the  latter  are  in  fact  partners :  Kilshaw  v.  Jukes  (*). 

To  bring  the  case  within  the  act,  the  contract  must  show 
on  the  face  of  it  that  the  transaction  is  one  of  loan,  and 
nothing  more :  Syers  v.  Syers  (").  Although  a  participation 
in  profits  may  not  of  itself  constitute  a  partnership,  yet  the 

(>)  Law  Rep.,  8  Ch.,  569.  (<)  8  H.  L.  C,  268,  306,  812,  818. 

(«)  3d  ed.,  p.  47.  (»)  8  B.  A  S.,  847. 

(»)  Law  Rep.,  4  P.  C,  419, 438;  4  Eng.        («)  1  App.  Gas.,  174 ;  1  Eng.  R.,  62. 
K   121. 
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whole  of  the  instrument  must  be  taken  into  consideration, 
Bullen  V.  Sharp  (*) ;  Lindley  on  Partnership  (') ;  and  we 
submit  that  this  deed  is  in  reality  a  partnership  deed,  and 
that  upon  the  face  of  it  the  ostensible  partners  are,  in  truth, 
carrying  on  the  business  not  only  for  themselves  but  for 
concealed  partners. 

[Jessel,  M.R.,  mentioned  SlocJcer  v.  BrocJcelbank  (*).] 

TTiesiger^  Q.C.,  Cookson^  Q.C.,  and  MiUai\  for  the  defen- 
dants, Messrs.  Driver :  The  question,  as  far  as  we  are  con- 
cerned, is  whether,  according  to  the  law,  independently  of 
the  statute,  we  are  partners. 

It  is  difficult  to  formulate  any  criterion  of  true  partner- 
470]  ship,  but  *we  submit  that  none  of  the  definitions 
given  in  Lindley  (*)  are  applicable  to  our  case. 

[Jessel,  M.R.:  I  think  it  may  be  taken  as  established 
by  the  authorities,  that,  in  the  absence  of  something  in  the 
contract  to  show  a  contrary  intention,  the  right  to  share 
profits,  as  profits,  constitutes,  according  to  English  law,  a 
partnership.  I  cannot  find,  as  far  as  I  can  see,  a  single 
authority  which  conflicts  with  that  proposition.] 

It  seems  clear  that  the  mere  fact  of  sharing  profits  does 
not  raise  an  irrebuttable  presumption  that  those  who  share 
them  are  the  principals  of  those  who  make  them :  Lind- 
ley (*).  It  is  only  an  element  in  the  case,  which  it  is  for  the 
court,  sitting  as  a  jury,  to  consider.  Although  the  right  to 
participate  in  profits  is  a  strong  test  of  partnership,  yet 
whether  that  relation  actually  exists  or  not,  must  depend 
on  the  real  intention  and  contract  of  the  i)arties :  Mollwo^ 
March  &  Co,  v.  Court  of  Wards  (•) ;  Eilshaw  v.  Jukes  (') ; 
Holme  V.  Hammond  (*)• 

The  question  then  is,  whether  the  various  clauses  of  this 
deed  are  such  as  to  show  that  our  position  is  that  of  part- 
ners, and  not  simply  that  of  lenders,  that  is,  whether  the 
business  was  really  carried  on  by  the  admitted  partners, 
Borrett  and  Hagen,  for  the  benefit  of  themselves  and  these 
defendants.  We  submit  that  this  deed  does  not  create  a 
partnership :  the  transaction  is  that  of  a  loan  spread  over 
fourteen  years,  and  the  real  object  of  the  deed  is  to  create  a 
security  for  the  repayment  of  that  loan.  The  transaction 
may,  upon  the  terms  of  the  deed,  be  a  speculative  one,  but 
it  does  not  necessarily  follow  that  it  establishes  a  part- 
nership.    The  effect  of  the  Partnership  Act,  1865,  is  that,  as 


(»)  Law  Rep.,  1  C.  P.,  86. 
(»)  3d  ed.,  p.  46  n. 
(8)  3  Mac.  &  G.,  260. 
(*)  3d  ed.,  pp.  2,  8. 
(*)  3d  ed.,  p.  41. 


(«)  Law  Rep.,  4  P.  C,  419,  485 ;  4  Eng. 
R.,121. 

0)  3  B.  A  S.,  860.  867. 

(8)  Law  Rep.,  7  Ex.,  218,  226;  2  Enf?. 
R.,  125. 
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respects  the  classes  of  persons  protected  by  it,  the  sharing 
in  profits  shall  be  no  evidence  at  all  of  a  contract  of  part- 
nership :  Holme  v.  Hammond  ('). 

There  is  one  very  material  right  which  the  deed  does  not 
give  us,  and  which  a  dormant  partner  would  have,  and  that 
is,  an  aliquot  share  of  the  assets.  Under  the  old  practice 
we  could  not  have  filed  a  bill  as  partners,  asking,  that  is, 
for  accounts,  for  sale  of  the  partnership  as  a  whole,  and  for 
payment  of  an  aliquot  share  *of  the  proceeds.  To  [471 
n9ake  out  a  partnership  it  is  necessary  to  establish  the 
relationship  or  principal  and  agent  between  the  parties: 
Holme  v.  Hammond  (") ;  Shaw  v.  Oalt  (*). 

In  the  present  case  the  deed  fails  to  show  that  Borrett 
and  Hagen  carried  on  this  business  as  agents  for  us  as  prin- 
cipals. The  deed  shows  nothing  more  than  this,  that  we 
were  to  have  a  share  of  the  profits,  and  we  submit  that 
neither  in  fact  nor  in  intention  are  we  partners  with  Borrett 
and  Hagen. 

Chitty^  Q.C.,  and  J.  C.  Mathew^  for  the  defendants,  Ban- 
natyne  and  Pye,  adopted  the  same  line  of  argument,  and 
cited  Re  English  and  Irish  Church  and  University  Assur- 
ance Society  (*)  as  an  authority  that  the  test  of  partnership 
is  not  simply  whether  the  alleged  partner  is  to  receive  a 
share  of  profits,  but  whether  he  constituted  his  alleged  co- 
partners uis  agents  for  carrying  on  business. 

They  further  insisted  that  the  clauses  of  the  deed  were 
subsidiary  and  subordinate  to  the  transaction  of  loan,  and 
did  not  go  so  far  as  to  disclose  an  intention  of  creating  a 
partnership. 

They  also  mentioned  Ross  v.  Parkyns  ('). 

Jessel,  M.R.:  The  real  question  1  have  to  decide  in  this 
case  is,  whether  certain  contracts,  which  are  admitted  to 
have  been  entered  into,  made  the  defendants  partners  in  the 
firm  of  Charles*  Borrett  &  Co.  If  they  did,  then  the  plaini- 
tiflf,  the  holder  of  certain  bills  of  exchange  drawn  or  in- 
dorsed by  that  firm — whether  he  gave  value  for  them  or  not 
is  admittedly  immaterial — is  entitled  to  the  relief  which  he 
asks :  if  not,  the  action  must  be  dismissed. 

Now,  first  of  all,  I  must  decide  the  question  as  to  what 
sort  of  evidence  I  must  rely  upon  to  prove  the  partnership. 
I  am  not  going  to  define  a  partnership.  The  attempt  has 
been  made  by  very  many  people,  and  some  of  the  attempts 
are  collected  together  in  the  well-known  book  by  Mr.  Lind- 
en) Law  Rep.,  7  Ex.,  227 ;  2  Eng.  R.,  (»)  16  Ir.  C.  L.  Rep.,  867,  875. 
184.  (<)  1  H.  A  M.,  85. 

(')  Law  Rep.,  7  Ex.,  218,  227,  280;  2        (»)  Law  Rep.,  20  Eq.,  831  j   18  Eng. 
Eng.  R.,  125,  188,  186.  Rep.,  884. 

22  Eng.  Rep.  29 
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ley,  now  Mr.  Justice  Lindley.  At  pages  2  and  3  of  the  3d 
edition  he  gives  fifteen  definitions  of  partnership  by  different 
learned  lawyers :  I  think  no  two  of  them  exactly  agree,  but 
472]  there  is  considerable  agreement  amongst  them ;  *and 
I  supi)ose  anybody  reading  the  fifteen  may  get  a  general 
notion  of  what  partnership  means.  But  I  am  not  left  to 
decide  this  case  on  any  notions  of  my  own  of  what  is  a  part- 
nership. Whatever  may  amount  to  a  partnership  is  a  sub- 
ject which  has  been  settled  by  decision  according  to  English 
law,  and  the  incidents  of  the  partnership  simply  follow  from 
the  establishment  of  the  fact  of  the  partnership.  If  the 
partnership  is  established  as  a  fact,  then  the  liability  to 
creditors  is  a  mere  incident  flowing  from  the  establishment 
of  the  fact.  But  it  is  a  contract  of  some  kind  undoubtedly — 
a  contract,  like  all  contracts,  involving  the  mutual  consent 
of  the  parties :  and  it  is  undoubtedly  a  contract  for  the  pur- 
pose 01  carrying  on  a  commercial  business — that  is,  a  busi- 
ness bringing  profit,  and  dividing  the  profit  in  some  shape 
or  other  between  the  partners.  That  certainly  parnership 
is.  Whether  it  is  anything  more  or  not  has  been  a  question 
between  various  authorities,  but  it  is  that  certainly. 

The  Civil  Code  of  New  York,  which  contains  the  first 
definition  quoted,  gives  this  as  a  definition:  "Partnership 
is  the  association  oi  two  or  more  persons  for  the  purpose  of 
carrying  on  business  together  and  dividing  its  profits  be- 
tween tnem."  It  undoubtedly  is  that.  .  Wliether  it  is  that 
and  something  more  is  a  question  of  consideration,  some 
writers  adding  qualifications  which  are  not  to  be  found  in 
that  definition,  and  others  excepting  out  of  it  even  the  com- 
munity of  profit ;  but  it  is  at  least  that.  There  could  not 
be  a  partnership  without  there  was  a  commercial  business 
to  be  carried  on  with  a  view  to  profit  and  for  division  of 

Srofits ;  and  as  a  general  rule,  I  take  it,  if  it  fulfils  that 
efinition,  it  is  a  partnership.     I  say,  as  a  general  rule,  that^ 
simple  definition  appears,  so  far  as  it  goes,  to  be  an  accu- 
rate definition. 

Then  whether  or  not  the  association  requires  that  one  or 
more  of  the  partners  shall  contribute  labor  or  skill,  or  what 
they  shall  contribute,  is  a  question  which  may  be  considered 
as  subsidiary ;  but  I  take  it  that  the  ordinary  meaning  of 
the  word  "partnership"  is  that,  no  doubt  as  a  rule,  each 
partner  does  contribute  something,  either  in  the  shape  of 
property  or  skill.  But  it  is  not  a  universal  rule,  and  tliere- 
fore  the  definition  of  Chancellor  Kent,  which  is  given  in  the 
same  page,  is  not  quite  correct.  He  says:  "Partnership  is 
a  contract  of  two  or  more  competent  persons  to  place  their 
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*money,  effects,  labor,  and  skill,  or  some  or  all  of    [473 
them,  in  lawful  commerce,  or  business  .  .  ." 

You  can  have,  undoubtedly,  according  to  English  law,  a 
dormant  partner  who  puts  nothing  in — neither  capital,  nor 
skill,  nor  anything  else.  In  factj  those  who  are  familiar 
with  partnerships  Know  it  is  by  no  means  uncommon  to 
give  a  share  to  the  widow  or  relative  of  some  former  part- 
ner who  contributes  nothing  at  all,  neither  name,  nor  skill, 
nor  anything  else.  Therefore  it  is  not  quite  accurate,  as 
Chancellor  Kent  puts  it,  that  they  must  contribute  labor, 
skill,  or  money,  or  some  or  all  of  them. 

Then  Pothier  has  a  definition  in  which  he  says  it  is  "a 
contract  by  which  two  or  more  people  put,  or  contract  to 
put,  in  common  something  to  make  in  common  an  honest 
profit,  which  they  pledge  themselves  to  render  an  account 
of  to  another."  Pothier  has  the  words  ''an  honest  profit  {7in 
profit  honnetey^  The  New  York  definition,  oddly  enough, 
says  "  carrying  on  business ;"  of  course  the  business  might 
be  that  of  highwayman,  and  that  could  hardly  have  been 
meant  by  the  framers  of  the  New  York  Code,  and  I  must 
assume  that  they  meant  some  honest  calling,  which  is  sup- 
plied by  Pothier' s  definition.  It  shows  that  even  in  the 
most  accurate  definitions  inserted  in  a  code  something  must 
be  supplied  which  is  not  expressed. 

Then  Pothier  says  they  must  have  "something  in  common 
{en  commun  quelque  chose^^  but,  as  I  said  before,  that  is  not 
necessary  according  to  the  English  notion  of  partnership. 
The  dormant  partner  may  put  in  nothing  whatever,  as  in  the 
case  of  the  widow  or  child  of  a  deceased  partner ;  therefore 
that  shows  again  the  enormous  diflBculty  of  giving  a  defini- 
tion which  shall  be  applicable  to  all  cases.  As  I  have 
already  said,  the  New  York  definition,  with  the  words  I 
liave  put  into  it,  will  certainly  be  suflBcient  for  this  purpose, 
without  considering  whether  it  is  accurate  in  every  respect ; 
and  I  may  again  say  that,  although  one  of  the  definitions 
speaks  of  a  community  of  loss,  as  a  rule  they  do  not. 

This  association  which  I  have  to  consider  certainly  comes 
within  about  twelve  out  of  the  fifteen  definitions,  therefore 
prima  facie  this  is  a  partnership  according  to  those  defi- 
nitions. 

But  that  is  not  alone  enough :  there  is  authority  which 
tells  me  how  to  find  out  whether  a  certain  contract  is  a  part- 
nership or  not.  *If  we  find  an  association  of  two  or  [474 
more  persons  formed  for  the  purpose  of  carrying  on  in  the 
first  instance,  or  of  continuing  to  carry  on  business,  and  we 
find  that  those  persons  share  between  them  generally  the 
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profits  of  that  business,  as  I  understand  the  law  of  the  case 
as  laid  down  by  the  highest  authority,  those  persons  are  to 
be  treated  as  partners  in  that  business  unless  there  are  sur- 
rounding circumstances  to  show  that  they  are  not  really 
partners. 

That,  of  course,  brings  me  again  to  another  question, 
which  must  always  be  considered,  and  that  is,  whether, 
looking  at  the  contract  as  a  whole,  it  is  intended  to  secure 
the  benefit  of  a  partnership  with  or  without  its  liabilities; 
or  whether  it  is  not  intended  that  the  benefits  of  a  partner- 
ship shall  be  secured. 

I  do  not  know  that  I  can  put  it  better  than  it  is  put  in  the 
case  of  Mollwo^  March  &  Co,  v.  Court  of  Wards  ('),  *'  If  cases 
should  occur  where  any  persons,  under  the  guise  of  such  an 
arrangement,"  that  is,  the  guise  of  an  arrangement  as  cred- 
itor and  debtor,  "are  really  trading  as  principals,  and  put- 
ting forward,  as  ostensible  traders,  others  wlio  are  really 
their  agents,  they  must  not  hope  by  such  devices  to  escape 
liability;  for  the  law,  in  cases  of  this  kind,  will  look  at  the 
body  and  substance  of  the  arrangements  and  fasten  responsi- 
bility on  the  parties  according  to  their  true  and  real  charac- 
ter."    It  is  a  question  of  substance  and  not  of  mere  form. 

The  leading  case  on  the  subject,  and  the  one  which,  being 
of  the  highest  authority,  is  of  course  binding  upon  me,  is  the 
case  of  Vox  v.  Hickman  ('),  before  the  House  of  Lords.  In 
a  carefully  considered  judgment  their  Lordships  were  unan- 
imous, although  the  judges  who  were  consulted — a  consid- 
erable number — were  almost  equally  divided.  I  need  not 
state  the  case,  because  everybody  acquainted  with  the  law 
on  the  subject  is  familiar  with  it.  Tnere  was  in  that  case 
what  has  been  called  a  limited  participation  in  profits,  that 
is,  the  trustees  for  the  creditors  were  authorized  to  carry  oii 
the  trade  and  to  apply  the  profits  so  obtained,  as  well  as  the 
results  of  selling  or  disposing  of  the  business,  in  payment  of 
their  debts.  Of  course  the  creditors  could  get  no  more  than 
their  debts.  Lord  Campbell  says('):  "Is  there  here  such 
475]  a  participation  *in  the  profits  of  the  new  firm  " — the 
new  firm  of  the  trustees»-"by  the  creditors  of  the  old  firm, 
as  to  make  them  partners  in  the  new  firm  ?  They  certainly 
are  not  partners  inter  se^  as  was  properly  held  by  the  Mas- 
ter of  the  Rolls,  and  they  could  derive  no  profit  from  the 
new  business,  beyond  the  payment  of  the  debts  due  to  them 
from  the  old  firm.  There  was  a  formal  release  of  these 
debts ;  but  we  must  look  at  the  real  nature  of  the  transac- 
tion, according  to  the  understanding  of  all  who  were  parties 

(»)  Law  Rep.,  4  P.  C,  438 ;  4  Eng.  R.,  121.    (>)  8  H.  L.  C,  268.    (»)  8  H.  L.  a,  803, 
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to  it.  The  business  of  Messrs.  Smith  &  Co.  was  to  be  car- 
ried on  by  the  trustees  till  the  debts  of  that  firm  were  paid, 
and  then  the  business  was  to  be  transferred  back  to  Messrs. 
Smith  &  Co."  Then  Lord  Campbell  goes  on  to  consider 
that.  Of  course  if  the  creditors  of  the  old  firm  were  liable 
at  all,  they  could  only  be  liable  on  the  theory  that  the  trus- 
tees were  their  agents  to  carry  on  the  business ;  if  they  were 
partners  that  would  follow  as  a  conclusion  of  Law. 

The  next  Lord  who  made  a  speech,  Lord  Cranworth,  put 
it  in  this  way  (*) :  '*  It  is  often  said  that  the  test,  or  one  of 
the  tests,  whether  a  person,  not  ostensibly  a  partner,  is  nev- 
ertheless, in  contemplation  of  law,  a  partner,  is,  whether  he 
is  entitled  to  participate  in  the  profits.  This,  no  doubt,  is 
in  general  a  sufficiently  accurate  test ;  for  a  right  to  partici- 
pate in  profits  affords  cogent,  often  conclusive  evidence, 
that  the  trade  in  which  the  profits  have  been  made,  was  car- 
ried on  in  part  for  or  on  behalf  of  the  person  setting  up  such 
a  claim.  6ut  the  real  ground  of  the  liability  is,  that  the 
trade  has  been  carried  on  by  persons  acting  on  his  behalf. 
When  that  is  the  case,  he  is  liable  to  the  trade  obligations, 
and  entitled  to  its  profits,  or  to  a  share  of  them.  It  is  not 
strictly  correct  to  say  that  his  right  to  share  in  the  profits 
makes  him  liable  to  the  debts  of  the  trade.  The  correct 
mode  of  stating  the  proposition  is  to  say  that  the  same 
thing  which  entitles  him  to  the  one  makes  him  liable  to  the 
other,  namelv,  the  fact  that  the  trade  has  been  carried  on 
on  his  behalf,  i.e.,  that  he  stood  in  the  relation  of  principal 
towards  the  persons  acting  ostensibly  as  the  traders,  by 
whom  the  liaoilities  have  been  incurred,  and  under  whose 
management  the  profits  have  been  made." 

Now  what  Lord  Cranworth  means  there  is  quite  plain.  He 
*says  in  fact  that  the  participating  in  the  profits  is  [476 
suflacient  proof  of  partnership  if  there  is  nothing  to  get  rid 
of  it.  If  you  find  an  association,  and  a  contract  made  by 
the  members  of  the  association  that  the  trade  is  to  be  carried 
on,  and  that  they  are  to  share  the  profits  in  certain  propor- 
tions, then  that  makes  a  partnership,  unless  you  can  show 
from  the  surrounding  circumstances  some  other  relation. 
It  is  not  impossible  to  show  some  other  relation,  but,  as  he 
says,  it  is  very  difficult  to  do  so.  It  is  often  conclusive  by 
itself — not  always. 

Then  Lord  Cranworth  goes  on  to  speak  of  agency,  and  I 
am  almost  sorry  that  the  word  "agency"  has  been  intro- 
duced into  this  judgment,  because  of  course  everybody 
knows  that  partnership  is  a  sort  of  agency,  but  a  very  pecu- 

0)  8  H.  L.  C,  306. 
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liar  one.  You  cannot  grasp  the  notion  of  agency  properly 
speaking,  unless  you  grasp  the  notion  of  the  existence  of  the 
firm  as  a  separate  entity  from  the  existence  of  the  partners ; 
a  notion  which  was  well  grasped  by  the  old  Roman  lawj^ers, 
and  which  was  partly  understood  in  the  courts  of  equity 
before  it  was  part  of  the  whole  law  of  the  land  as  it  is  now. 
But  when  you  get  that  idea  clearly  you  will  see  at  once  what 
sort  of  agency  it  is.  It  is  the  one  person  acting  on  behalf 
of  the  firm.  He  does  not  act  as  agent,  in  the  ordinarv  sense 
of  the  word,  for  the  others  so  as  to  bind  the  others  ;  he  acts 
on  behalf  of  the  firm  of  which  they  are  members ;  and  as  he 
binds  the  firm  and  acts  on  the  part  of  the  firm,  he  is  prop- 
erly treated  as  the  agent  of  the  firm.  If  you  cannot  grasp 
the  notion  of  a  separate  entity  for  the  firm,  then  you  are 
reduced  to  this,  that  inasmuch  as  he  acts  partly  for  himself 
and  partly  for  the  others,  to  the  extent  that  he  acts  for  the 
others  he  must  be  an  agent,  and  in  that  way  you  get  him  to 
be  an  agent  for  the  other  partners,  but  only  in  that  way, 
because  you  insist  upon  ignoring  the  existence  of  the  firm  as 
a  separate  entity. 

That  being  so,  you  do  not  help  yourself  in  the  slightest 
degree  in  arriving  at  a  conclusion  by  stating  that  he  must  be 
an  agent  for  the  others.  It  is  only  stating  in  other  words 
that  ne  must  be  a  partner,  inasmuch  as  every  partnership 
involves  this  kind  of  agency:  or,  if  you  state  that  he  is  agent 
for  the  others,  you  state  that  he  is  a  partner. 

The  question  of  course  is  whether  a  man  is  liable  as  a 
47 7 J  dormant  *partner.  Now  a  dormant  partner  means 
a  person  who  does  not  take  an  active  part  in  the  conduct  of 
the  business,  and  who  may  be,  and  often  is,  prohibited  from 
taking  such  active  part.  Therefore,  when  the  inquiry  is 
whether  a  man  is  a  dormant  partner,  it  does  not  appear  to 
me  to  aid  that  inq^uiry  by  saying  that  there  are  provisions 
preventing  his  taking  an  active  part  in  the  conduct  of  the 
business,  or  that  there  are  provisions  which  make  it  optional 
for  him  to  take  an  active  part  in  the  business  or  not.  Ic- 
only  shows  he  is  not  an  active  partner.  Upon  that  there  is 
an  observation  of  Lord  Cranworth's  (') :  "I  can  find  no  case 
in  which  a  person  has  been  made  liable  as  a  dormant  or 
sleeping  partner,  where  the  trade  might  not  fairly  be  said  to 
have  been  carried  on  for  him,  together  with  those  ostensibly 
conducting  it,  and  when,  therefore,  he  would  stand  in  the 
position  of  principal  towards  the  ostensible  members  of  the 
firm  as  his  agents."  Then  he  discusses  the  well  known  case 
of  Waugh  v.  Carver  {^),  where,  as  has  been  said  in  some 

0)  8  H.  L.  C,  309.  («)  2  H.  BL,  235. 
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other  cases,  a  better  reason  existed  for  the  decision  than  was 
given  by  the  judges  who  decided  it. 

The  only  other  speech  to  which  I  think  it  necessary  to 
refer  is  the  speecli  of  Lord  Wensleydale  (*).  He  says :  **  The 
law  as  to  partnership  is  undoubtedly  a  branch  of  the  law 
of  principal  and  agent ;  and  it  would  tend  to  simplify  and 
inaKe  more  easy  of  solution,  the  questions  which  arise  on 
this  subject,  if  this  principle  were  more  constantly  kept  in 
view.  Mr.  Justice  Story  lays  it  down  in  the  first  section  of 
his  work  on  Partnership.  He  says,  'Every  partner  is  an 
agent  of  the  partnership'  " — now  there  it  is  laid  down  in  so 
many  words,  in  the  House  of  Lords,  that  that  is  what  he  is 
agent  for — ''  'and  his  rights,  powers,  duties,  and  obliga- 
tions, are  in  many  respects  governed  by  the  same  rules  and 
principles  as  those  of  an  agent ;  a  partner  virtually  embraces 
the  character  of  both  a  principal  and  agent'  ...  A  man  who 
allows  another  to  carry  on  trade,  whether  in  his  own  name 
or  not,  to  buy  and  sell,  and  to  pay  over  all  the  profits  to 
him,  is  undoubtedly  the  principal,  and  the  person  so  em- 
ployed is  the  agent,  and  the  principal  is  liable  for  the  agent's 
contracts  in  the  course  of  his  employment.  So,  if  two  or 
more  agree  that  they  should  carry  on  *a  trade,  and  [478 
share  the  profits  of  it,  each  is  a  principal,  and  each  is  an 
agent  for  the  other,  and  each  is  bound  by  the  other's  con- 
tract in  carrying  on  the  trade,  as  much  as  a  single  principal 
would  be  by  the  act  of  an  agent,  who  was  to  give  the  whole 
of  the  pronts  to  his  employer.  Hence  it  becomes  a  test  of 
the  liability  of  one  for  the  contract  of  another,  that  he  is  to 
receive  the  whole  or  a  part  of  the  profits  arising  from  that 
contract  by  virtue  of  the  agreement  made  at  the  time  of  the 
employment.  I  believe  this  is  the  true  principle  of  partner- 
ship liability." 

That  is  the  test.  Of  course  Lord  Wensleydale  does  not 
mean  that  it  is  a  test  which  cannot  be  rebutted ;  it  was  re- 
butted in  the  case  before  him.  His  Lordship  then  continues : 
*' Perhaps  the  maxim  that  he  who  partakes  the*  advantage 
onght  to  bear  the  loss,  often  stated  in  the  earlier  cases  on 
this  subject,  is  only  the  consequence,  not  the  cause,  why  a 
man  is  made  liable  as  a  partner."  Then  he  goes  on  to  state 
the  reasons  why  he  thinks  in  the  case  before  him  there  was 
no  contract  of  partnership. 

The  other  case,  which  is  again  a  very  great  authority, 
thoughperhaps  not  so  directly  binding  upon  me  as  the  case 
in  the  House  of  Lords,  is  the  case  of  Mollwo^  March  &  Co. 
V.  Court  of  Wards  (').     In  that  case  there  were  three  points 

(')  8  H.  L.  C,  812.  («)  Law  Rep.,  4  P.  C,  419;  4  Eng.  R.,  121. 
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taken.  The  first  point — which  does  not  occur  here,  as  I 
have  shown — was  that  the  rajah,  who  was  respondent  in  that 
'  case  (or  rather  his  heirs)  waa  (*)  "not  entitled  to  a  share  of 
the  profits  *  as  such  ;'  he  had  no  specific  property  or  inter- 
ests in  them  qud  profits,  for,  subject  to  the  powers  given  to 
the  rajah  by  way  of  security,  the  Watsons  might  have  ap- 
propriated or  assigned  the  whole  profits  without  any  breach 
of  the  agt-eement.  The  rajah  was  entitled  only  to  commis- 
sion, or  a  payment  equal  in  proportion  to  one-fifth  of  their 
amount.  This  distinction  has  always  been  admitted  to  be 
thin."  Sir  Montague  Smith  states  what  is  the  distinction 
which  exists,  namely,  to  participate  in  profits  '*as  such," 
and  the  right  to  a  payment  in  proportion  to  a  given  quan- 
tum of  profits.  I  may  say  that  in  one  of  the  cases  which 
have  been  referred  to,  JRe  English  and  Irish  Church  and 
University  Insurance  Society  ('),  Lord  Hatherley,  then  Vice- 
Chancellor  Wood,  takes  the  distinction  to  be  established,  and 
479]  in  *several  other  cases  also  following  the  case  of  Cox 
V.  MicTcTnan  (')  the  distinction  is  considered  to  be  clear  law. 

Then  the  second  point  in  the  case  before  the  Privy  Coun- 
cil is  thus  stated  in  the  judgment (*):  "But  the  necessity  of 
resorting  to  these  fine  distinctions  has  been  greatly  les- 
sened since  the  presumption  itself  lost  the  ri^id  character  it 
was  supposed  to  possess  after  the  full  exposition  of  the  law 
on  this  subject  contained  in  the  judgment  of  the  House  of 
Lords  in  Cox  v.  HicJcman  and  the  cases  which  have  followed 
that  decision."  "Rigid  character" — that  is,  the  presump- 
tion was  supposed  to  be  irrebuttable,  and  all  the  House  of 
Lords  decided  was  that  you  could  rebut  it  under  certain  cir- 
cumstances ;  but  the  veiy  case  that  they  decided  was  a  case, 
not  of  an  indefinite  sharing  of  profits,  but  of  a  sharing  of 
profits  to  a  limited  extent  m  accordance  with  the  amount  of 
the  debts. 

Sir  Montague  Smith  proceeds:  ''It  was  contended  that 
these  cases  did  not  overrule  the  previous  ones."  I  must 
say  that  the  House  of  Lords,  when  deciding  Cox  v.  Hick- 
man^ expressed  their  intention  of  not  overruling  the  pre- 
vious cases.  "This  may  be  so,  and  it  may  be  that  Waugh 
V.  Carver  (*),  and  others  of  the  former  cases,  were  rightly  de- 
cided on  their  own  facts ;  but  the  judgment  in  Cox  v.  Hick- 
man  had  certainly  the  effect  of  dissolving  the  rule  of  law 
which  had  been  supposed  to  exist,  and  laid  down  principles 
of  decision  by  which  the  determination  of  cases  of  this  kind 
is  made  to  depend,  not  on  arbitrary  presumptions  of  law, 

(')  Law  Rep.,  4  P.O.,  434 ;  4  Eng.  R.,  183.  (»)  8  H.  L.  C,  268. 
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but  on  the  real  contracts  and  relations  of  the  parties.  It 
appears  to  be  now  established  that,  although  a  right  to  par- 
ticipate in  the  profits  of  trade  is  a  strong  test  of  partnersnip, 
and  that  there  may  be  cases  where,  from  such  perception 
alone,  it  may,  as  a  presumption,  not  pf  law  but  of  fact,  be 
inferred ;  yet  that  wnether  that  relation  does  or  does  not  ex- 
ist must  depend  on  the  real  intention  and  contract  of  the 
parties." 

Then  the  same  learned  judge  saysQ:  "It  may  well  be, 
that  where  there  is  an  agreement  to  share  the  profits  of  a 
trade,  and  no  more,  a  contract  of  partnership  may  be  in- 
ferred, because  there  is  nothing  to  show  that  any  other  was 
contemplated;  but  that  *is  not  the  present  case,  [480 
where  another  and  different  contract  is  shown  to  have  been 
intended,  viz.,  one  of  loan  and  security." 

It  is  hardly  necessary  to  refer  to  any  of  the  other  author- 
ities on  the  point,  because  those  two  authorities  settle  the  law, 
and,  as  far  as  I  am  concerned,  put  an  end  to  all  discussion. 

There  is,  however,  a  passage  in  the  case  of  KiUhaw  v. 
Juices  0)  which  I  think  is  worth  referring  to.  It  is  in  the 
judgment  of  Mr.  Justice  Blackburn,  who  says(*):  ''It  is 
true  that  the  supposed  case  is  one  in  the  usual  course  of 
trade,  whilst  such  a  transaction  as  the  present  is  rather  out 
of  the  ordinary  course  of  business ;  and  that  there  always 
is  a  possibility  that  a  person  who  is  really  a  partner  may 
endeavor  to  cloak  his  interest  by  an  apparent  arrangement 
of  this  sort.  These  were  fair  topics  for  the  consideration  of 
the  jury,  and  were  no  doubt  urged  upon  them  by  the  counsel 
for  the  plaintiflf."  So  that  Mr.  Justice  Blackburn  treats  it 
as  a  question  of  evidence,  from  which  the  jury  \tere  entitled 
to  draw  their  conclusion  as  to  what  was  really  intended  ; 
and  that  they  having  found  against  the  partnership,  he  was 
not  bound  to  disturb  that  conclusion.  Then  (*)  the  learned 
judge  says  this,  quoting  Lord  Cranworth :  "  'The  debtor  is 
still  the  person  solely  interested  in  the  profits  ...  He  re- 
.  ceives  the  benefit  of  the  profits  as  they  accrue,  thoi^gh  he  has 
precluded  himself  from  applying  them  to  any  other  purpose 
than  the  discharge  of  his  debts.  The  trade  is  not  carried 
on  by  or  on  account  of  the  creditors.'  Taking  this  to  be 
the  law,  and  it  was  so  necessary  for  the  decision  in  Cox  v. 
Hickman  (*)  that  I  think  it  must  be  considered  as  the  de- 
cision of  the  House  of  Lords,  it  certainly  seems  to  me  to 
follow  that  the  arrangement  which  the  jury  have  found  to 

(>)  Law  Rep.,  4  P.  C,  487 ;  4  Enjf.  R.,  (»)  8  B.  A  S.,  865. 

186.  (<)  8  B.  A  S..  868. 

(«)  3  B.  A  S.,  W7.  (*)  8  n.  L.  C,  268. 
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have  really  existed  between  Jukes  and  Till  and  Wynn  did 
not  make  Jukes  liable  to  the  plaintiff  on  the  contract  which 
the  other  two  raade  for  the  purchase  of  the  timber.  It  is 
not  necessary  in  this  case  to  consider  how  far  the  older  cases 
are  overruled  by  tha  decision  in  Cox  v.  Hickman^  for  it 
seems  to  go  far  enough,  at  least,  to  decide  this  case." 

There  is  only  one  more  passage  which  I  wish  to  read  from 
481]  the  *authorities,  and  that  is  from  the  oase  of  Re  Eng- 
lish and  Irish  Church  and  University  Assurance  Society  {' ), 
a  decision  by  Vice-Chancellor  Wood :  ''If  you  employ  A.  B. 
to  enter  into  a  contract  on  your  behalf,  you  become  liable 
in  respect  of  that  contract,  he  being  your  agent ;  and  it  may 
well  be,  that,  in  the  absence  of  any  stipulation  to  the  con- 
trary, you  make  him  your  agent  by  taking  part  of  the  profits 
of  the  adventure ;  and  it  is  on  that  footing  that  participation 
in  proiits  comes  to  be  regarded  as  a  test  of  partner  or  no 
partner ;  but  the  real  test  is,  whether  tha  parties  who  carry 
on  the  business  are  constituted  your  agents  in  contracting 
liabilities  in  respect  of  it."  Therefore  the  Vice- Chancellor 
entirely  agrees  tnat  participation  in  profits  is  a  proper  test 
and  a  sufficient  test,  if  there  is  nothing  to  override  it. 

I  may  cite  further  from  page  45  of  the  third  edition  of 
Mr.  Lindley's  book,  considering  that  learned  gentleman  is 
now  a  judge,  the  conclusion  that  he  comes  to  as  to  the  effect 
of  th^  case  of  Cox  v.  Hickman  {*) — "that  prima  facie  the 
relation  of  principal  and  agent  is  constituted  by  an  agree- 
ment entitling  one  person  to  share  the  profits  made  by 
another  to  an  indefinite  extent;  but  that  this  inference  is 
displaced  if  it  appears  from  the  whole  agreement  that  no 
partnership  or  agency  was  really  intended." 

I  think,  therefore,  the  law  is  so  far  settled  that  I  ought  to 
have  no  great  difficulty  in  applying  it  to  the  case  before  me. 
Before  going  into  the  deeds  at  length,  I  will  consider  the 
effect  of  them. 

In  October,  1868,  Borrett  and  Hagen  agree  to  become 
partners  in  carrying  on  the  business  together  of  grease,  pitch, 
and  manure  manufacturers.  Borrett  had  carried  it  on  before 
alone,  but  he  and  Hagen  now  made  an  arrangement  of  part- 
nership. The  arrangement  in  substance  was  this :  that  they 
should  contribute  certain  shares  of  capital,  and  should  give 
their  services  in  order  to  carry  on  the  business ;  that  the  rest 
of  the  capital  should  be  contributed  by  other  persons  who 
were  disposed  to  come  forward  under  the  provisions  of  the 
act  to  which  I  shall  call  attention  presently — the  act  which  is 
commonly  called  Lord  Chief  Justice  BoviU's  Act — and  then 

(')  1  H.  <fe  M.,  86,  106.  O  8  H.  L.  C,  268. 
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that  the  capital  should  be  divided  in  certain  proportions, 
giving  everybody  who  put  in  £500,  amongst  those  other 
contributors,  a  share  in  the  capital  in  proportion,  and  a 
*share  in  the  profits  indefinitely.  When  the  partner-  [482 
ship  is  wound  up  this  capital  is  to  be  paid  back  preferen- 
tially. The  contributors  were  to  take  their  share  of  the 
profits,  but  if  it  turned  out  that,  on  taking  a  final  account, 
the  profits  of  any  years  which  had  been  paid,  being  added 
together,  exceeded  the  total  profits  made  from  the  business, 
the  contributors  were  to  pay  back  the  excess,  not  exceeding 
in  any  event  the  amount  they  had  contributed,  and  of  course 
not  exceeding  in  any  event  the  amount  they  had  received  in 
profits. 

That  is  the  substance  of  the  deeds ;  but  besides  that,  there 
were  a  great  many  of  the  provisions  usually  inserted  in 
partnership  deeds,  and  every  one  of  those  provisions  was 
extended  to  the  contributors ;  that  is  to  say,  if  they  had 
been  ordinary  dormant  partners,  those  provisions  would 
have  been  inserted  in  their  favor,  and  would  have  given 
them  every  right  which,  as  far  as  I  can  understand,  an  ordi- 
'nary  dormant  partner  would  have.  1  put  it  to  the  learned 
counsel,  in  the  course  of  the  argument,  whether  they  could 
suggest  any  right  which  would  be  given  to  an  ordinary  dor- 
mant partner,  not  possessed  by  these  contributors,  and  after 
consideration  and  discussion  they  were  unable  to  do  so. 
That  is  the  general  effect  of  the  deeds. 

That,  then,  is  the  position  of  the  parties.  The  partner- 
ship was  for  the  term  of  fourteen  years ;  the  loan  also  was 
for  the  same  term.  If  the  partnership  comes  to  an  end 
sooner,  the  loan  must  come  to  an  end  sooner;  so  that,  in 
fact,  if  you  were  to  describe  the  contributors  as  dormant 
partners  in  the  concern,  liable  to  a  limited  extent  to  loss, 
and  with  a  guarantee  of  their  capital  from  the  active  part- 
ners, you  would  exactly  describe  their  position ;  and  I  do 
not  know  of  any  other  shorter  mode  of  describing  the  posi- 
sition  of  these  contributors. 

Well,  if  that  is  so,  is  not  that  exactly  the  thing  which  it 
was  intended  should  not  take  place — that  a  man  should  not 

Jut  forward  another  to  carry  on  the  business  ostensibly  and 
imself  take  the  profits  ?  It  is  the  very  object  and  meaning 
of  the  transaction,  as  I  understand  it,  to  give  these  contrib- 
utors that  very  position  which  dormant  partners  usually 
occupy,  with  certain  collateral  advantages — exceptional, 
perhaps,  but  not  altogether  unusual;  unusual,  no  doubt, 
m  the  sense  that  I  have  seldom  seen — *I  was  going  [483 
to  say  so  barefaced,  but,  when  you  come  to  see  the  reason 
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of  it,  I  will  say  so  palpable — an  intention  exhibited  on  the 
face  of  the  documents  to  give  the  contributors  all  the 
benefits  of  the  partnership,  and  if  possible  to  secure  them 
from  suffering  from  the  liabilities.  The  reason  of  it  was 
this:  The  framers  of  the  instrument  thought  that  Bovill's 
Act  would  protect  them,  and  that  comes  again  to  a  question 
of  law,  as  to  whether  the  defendants  who  executed  the  deeds 
are  in  a  better  position  than  the  defendants  who  did  not. 

First  of  all,  as  to  the  defendants  who  did  not.  I  decided 
yesterday,  and  I  merely  repeat  it,  that  Messrs.  Driver, 
not  being  parties  to  any  instrument  in  writing  signed  by 
them,  were  not  parties  to  a  ''contract  in  writing"  within 
Bovill's  Act,  and  therefore  could  not  have  the  benefit  or 
protection  afforded  by  that  act.  But,  with  regard  to  the 
defendants  who  did  execute  the  deeds,  of  course  they  , 
would  be  entitled  to  the  benefit  of  the  act,  and  then  the 
mere  question  I  have  to  try  is  whether  they  have  rightly 
construed  the  act. 

It  was  said,  and  said  with  considerable  force,  by  Mr. 
Chitty  and  Mr.  Mathew,  that  they  never  intended  to  be   . 

})artners.  What  they  did  not  intend  to  do  was  to  incur  the* 
labilities  of  partners.  If  intending  to  be  a  partner  is  in- 
tending to  take  the  profits,  then  they  did  intend  to  be  part- 
ners. If  intending  to  take  the  profits  and  have  the  business 
carried  on  for  their  benefit  was  intending  to  be  partners, 
they  did  intend  to  be  partners.  If  intending  to  see  that  the 
money  was  applied  for  that  purpose,  and  for  no  other,  and 
to  exercise  an  efficient  control  over  it,  so  that  they  might 
have  brought  an  action  to  restrain  it  from .  being  otherwise 
applied,  and  so  forth,  was  intending  to  be  partners,  then 
they  did  intend  to  be  partners.  But  if  it  is  tried  by  the  other 
test,  whether  they  intended  to  be  protected  under  Bovill's 
Act  from  liability  to  third  persons,  then  I  think  they  did  in- 
tend to  be  protected  from  liability. 

But  it  comes  back  again  to  the  same  point,  namely,  what 
is  the  true  construction  of  the  act  ?  Is  what  they  did  within 
the  provisions  of  the  act,  or  without  ? 

I  must  say  the  act  is  not  so  easy  to  construe  as  some  acts 
are,  and  not  so  difficult  as  some  acts  are  ;  but  it  seems  to 
484]  have  been  *framed  on  an  impression  that  the  law  of 
partnership  was  in  a  different  state  from  what  it  actually 
was.  I  should  be  sorry  to  say  that  on  my  own  authority, 
but  I  find  it  stated  in  pretty  plain  terms  by  the  Privy  Coun- 
cil in  the  case  of  Mollwo^  March  &  Co.  v.  Court  of  Wards^ 
and  something  of  the  same  kind  was  stated  by  other  judges, 
but  being  judges  of  courts  of  first  instance,  I  do  not  refer  to 
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them.  The  Privy  Council  said(*):  "Some  reliance  was 
placed  on  the  statute  28  &  29  Vict.  c.  86,  s.  1,  which  enacts 
that  the  advance  of  money  to  a  firm  upon  a  contract  that 
the  lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  a  share  of  the  profits,  shall  not,  of  itself,  consti- 
tute the  lender  a  partner,  or  render  him  responsible  as  such. 
It  was  argued  that  this  raised  an  implication  that  the  lender 
was  so  responsible  by  the  law  existing  before  the  passing  of 
the  act.  The  enactment  is  no  doubt  entitled  to  great  weight 
as  evidence  of  the  law,  but  it  is  by  no  means  conclusive ; 
and  when  the  existing  law  is  shown  to  be  different  from  that 
which  the  Legislature  supposed  it  to  be,  the  implication 
arising  from  the  statute  cannot  operate  as  a  negation  of  its 
existence." 

Now,  I  am  afraid  that  that  criticism  is  by  no  means  ill- 
founded.  The  first  section  of  the  act  is  this :  "The  advance 
of  monejr  by  way  of  loan  to  a  person  engaged,  or  about  to 
engage,  in  any  trade  or  undertaking  upon  a  contract  in 
writing  with  such  person,  that  the  lender  shall  receive  a  rate 
of  interest  varying  with  the  profits,  or  shall  receive  a  share 
of  the  profits  arising  from  carrying  on  such  trade  or  under- 
taking, shall  not,  of  itself,  constitute  the  lender  a  partner 
with  the  person  or  the  persons  carrving  on  such  trade  or  un- 
dertaking, or  render  him  responsible  as  such." 

The  law  was  decided  before  the  act,  by  a  long  train  of  de- 
cisions before  the  time  of  Lord  Eldon,  who  found  it  estab- 
lished. He  says  in  Ex  parte  Hamper  (•)  that  the  lending  of 
a  sum  of  money  on  a  bona  fide  contract  to  receive  a  rate  of 
interest  varying  with  the  profits,  did  not  make  a  man  a  part- 
ner ;  although,  I  suppose,  I  may  take  it  to  be  the  equally 
well-established  rule,  though  perhaps  not  so  conclusively 
established,  that  the  receiving  of  a  share  of  the  profits  did  : 
the  two  were  lumped  together  by  the  statute,  and  therefore 
it  was  said,  and  rightly  said,  that  there  being,  so  to  say, 
*a  misapprehension  of  the  law  which  was  supposed  [485 
to  be  affected  by  the  act,  you  cannot  look  upon  the  act  itself 
as  declaratory  one  way  or  the  other. 

That  being  so,  what  is  the  effect  of  the  act  ?  The  act  is 
this,  that  the  advance  of  money  must  be  ''byway  of  loan." 
Now  what  does  that  mean?  It  is  not  the  "advance  of 
money,"  but  "  the  advance  of  money  by  way  of  loan."  I 
take  it  to  mean  this,  that  the  person  advancing  must  be  a 
real  lender ;  that  the  advance  must  not  only  profess  to  be 
by  way  of  loan,  but  must  be  a  real  loan ;  and  consequently 
you  come  back  to  the  question  whether  the  persons  who 

(»)  Uw  Rep.,  4  P.  C,  437.  O  17  Ves.,  403. 
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enter  into  the  contract  of  association  are  really  in  the  posi- 
tion of  creditor  and  debtor,  or  in  the  position  of  partners, 
or  in  the  only  third  position  which  I  think  could  be  sug- 
gested, that  of  master  and  servant.  But  the  act  does  not  de- 
cide that  for  you.  You  must  decide  that  without  the  act ; 
and  when  you  have  decided  that  the  relation  is  that  of  cred- 
itor and  debtor,  then  all  the  act  does  is  this :  it  says  that  the 
creditor  may  take  a  share  of  the  profits,  but,  as  I  under- 
stand the  law  as  laid  down  by  the  higher  authorities  to 
which  I  have  referred,  if  you  have  once  decided  that  the 
parties  are  in  the  position  of  creditor  and  debtor  you  do  not 
want  the  act  at  all,  because  the  inference  of  partnership  de- 
rived from  the  mere  taking  a  share  of  profits,  not  being  irre- 
buttable, is  rebutted  by  your  having  come  to  the  conclusion 
that  they  are  in  the  position  of  debtor  and  creditor.  That, 
in  fact,  was  the  decision  in  the  case  of  Mollwo^  March  &  Co. 
V.  Court  of  Wards  (*),  and  in  the  case  of  Cox  v.  Hickman  (■). 
Therefore  you  have  already  decided  that  for  yourself,  and 
the  act  does  not  seem  to  me,  as  far  as  regards  the  first  sec- 
tion, to  do  you  any  good  at  all. 

Then  the  only  other  point  is  as  to  the  meaning  of  "  shall 
not,  of  itself,  constitute,"  &c.  Now  there  is  a  possible  mean- 
ing to  be  given  to  the  word  **  itself."  It  may  mean  this — 
though  I  am  not  sure  that  it  does — that  in  construing  a  con- 
tract which,  before  the  act,  by  the  mere  circumstance  of  there 
being  a  share  in  the  profits,  would  have  raised  a  cogent, 
though  not  an  irrebuttable,  inference  that  the  so-called 
lender  was  a  partner,  though  he  professed  to  be  a  lender,  the 
mere  fact  of  his  taking  profits  shall  not  alone  raise  that  in- 
4861  ference.  Well,  if  that  is  the  meaning — and  I  *think 
Mr.  Lindley  attributes  that  meaning  to  it — it  does  not  assist 
me  very  much  in  coming  to  a  decision,  for  of  course  in  this 
case  there  are  many  other  circumstances  besides  participa- 
tion in  profits,  as  I  suppose  there  are  always,  or  nearly 
always,  in  these  cases  ;*and  in  the  next  place,  as  I  said  be- 
fore, I  must  decide  for  myself  whether  the  parties  are  really 
in  the  position  of  creditor  and  debtor  before  I  can  apply  the 
act  at  all. 

The  words  are,  "  advance  of  money  by  way  of  loan,"  and 
Mr.  Lindley' s  note(')is  this:  "Observe  these  very  impor- 
tant words.  Agreements  are  constantly  framed  with  all 
sorts  of  clauses,  which  together  probably  expose  the  lender 
to  the  risks  he  is  desirous  of  avoiding" — that  is,  to  the  risk 
of  being  a  partner.  I  do  not  know  why  those  words,  "of 
itself,"  were  put  into  the  act,  unless  it  was  supposed  by  the 
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framer — which  is  another  guess  of  my  own,  and  one  which, 
perhaps,  I  ought  not  to  make,  because  it  is  imputing  to  the 
lipgislature  a  further  ignorance  of  law  besides  that  already 
imputed  to  them  in  the  Privy  Council  case — that  sharing 

})rofits  would  otherwise  have  created  a  partnership  of  itsel£ 
f  you  take  that  meaning,  then  it  is  an  alteration  of  the  law ; 
but  Cox  V.  Hickman  (*)  decided  that  that  was  not  so,  and 
never  had  been  so,  for  of  course  Cox  v.  Hickman  did  not 
lay  down  any  new  law — the  Lords  say  so  in  their  speeches — 
and,  consequently,  it  was  not  true  that  at  anjr  time  sharing 
profits  constituted  a  lender  a  partner,  though  it  was  a  cogent 
test  for  trying  the  question,  and  would  have  been  irrebutta- 
ble unless  you  could  have  found  some  circumstances  altering 
the  nature  of  the  contract. 

That  disposes  of  the  law  of  the  case  as  far  as  I  am  con- 
cerned. I  now  come  to  the  consideration  of  the  details  of 
the  documents,  which  are  certainly  framed  in  a  very  sin- 
gular way.  They  seem  to  me  to  have  been  purposely 
framed  with  a  view  of  giving  the  whole  benefit  which  part- 
nership could  give  to  the  contributors,  and,  if  possible, 
something  more  than  they  could  have  obtained  as  partners. 
The  original  deed  of  partnership  is  dated  the  10th  of  Octo- 
ber, 1868 :  it  is  made  between  Borrett  of  the  one  part,  and 
Hagen  of  the  other.  It  states  that  they  agreed  to  become 
partners  ''on  the  terms  hereinafter  mentioned;"  then  it 
states  what  the  trade  ^should  be,  namely,  the  busi-  [487 
ness  of  a  grease,  pitch,  and  manure  manufacturer ;  then  the 
partnership  is  to  commence  on  the  1st  of  July,  1868,  and  is 
to  continue  for  the  term  of  fourteen  years  next  ensuing,  and 
to  be  carried  on  in  the  name  of  Borrett  &  Co. 
.  The  capital  of  the  partnership  consists  of  £30,000,  and  is 
made  up  as  follows:  the  good-will — that  is,  the  business 
already  carried  on — is  to  be  taken  at  the  value  of  £15,000  ; 
Borrett  is  to  bring  in  a  further  sum  of  £1,000,  Hagen  a 
further  sum  of  £4,000,  and  the  remaining  £10,0()0  is  to  be 
raised  "by  way  of  loan"  under  the  provisions  of  the  act 
(giving  its  full  title),  "in  sums  of  £500  each  from  persons 
willing  to  advance  the  same  for  the  purpose  of  the  said 
partnership ;  and  the  said  capital  shall  be  considered  as 
divided  into  sixty  equal  parts  of  £500  each ;  and  the  said 
Charles  Borrett  shall  be  considered  as  the  owner  of  seventeen 
of  such  parts,  and  the  said  Edward  Hagen  as  the  owner  of 
twenty-tnree  of  such  parrs,  making  together  forty  equal 
parts  or  shares  of  £500  each  held  by  them  in  the  said  busi- 
ness ;  and  the  remaining  twenty  equal  parts  or  shares  shall 
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be  considered  as  appropnated  to  or  for  tbe  benefit  of  tlie 
person  or  persons  so  advancing  money  by  way  of  loan  aa 
aforesaid  on  the  proportion  on  which  the  same  shall  be  ad- 
vanced by  them  respectivtily." 

So  that  the  moment  the  contribators  became  parties  to 
this  deed,  as  I  shall  show  they  were  or  did  become  after- 
wards, they  became  entitled  to  shares  in  the  capital  abso- 
lutely. Then  it  goes  on,  "  The  capital  of  the  aaid  bnslness 
shall  be  nsed  and  employed  in  the  regular  course  of  trade 
for  the  benefit  of  the  partnership,  and  shall  not  be  drawn 
out  during  the  continuance  of  such  partnership," 

This  is  a  very  important  clause,  when  you  consider  that 
the  contributors  get  the  benefit — as  I  shall  show  presently 
rhey  do — of  every  covenant  in  the  deed  of  partnership. 
The  result,  therefore,  is  this,  that  they  became  not  only  en- 
titled to  the  shares  of  the  capital,  but  entitled  to  compel  the 
ostensible  partners  to  employ  that  capital  in  the  regular 
course  of  trade,  and  might  have  obtained  an  injunction  to 
prevent  their  diverting  it  to  any  other  purpose.  They  had 
therefore,  to  that  extent,  a  control  over  the  capital,  namely, 
a  control  over  its  employment ;  thus  they  were  not  at  all  lu 
the  ordinary  position  of  lenders. 

488]  *The  lender  does  not  become  entitled  to  any  part 
of  tbe  assets  of  his, debtor  in  specie.  He  has  only  a  con- 
tract which  entitles  him  to  claim  payment  from  the  debtor 
~3a  personal  demand,  but  this  supposed  creditor  becomes 
ititled  to  a  portion  of  the  capital  in  specie,  and  gets  the 
ght  besides  to  prevent  the  legal  owners  of  the  property 
om  applying  it  to  any  other  than  a  particular  purpose, 
hether  they  desire  to  do  so  or  not.  He  acquires  two  rights, 
le  right  to  an  aliquot  portion  of  the  capital  itself,  and  a 
ght  to  control  the  disposal  of  the  rest  of  the  capital. 
Then  there  is  a  covenant  that  the  partners  shall  conduct 
le  business  during  the  partnership  to  the  best  of  their 
bility.  Let  us  test  the  case  by  that  covenant.  The  lender 
m  compel  these  people  against  their  will  to  carry  on  the 
usiuess — I  do  not  mean  to  say  he  can  actually  make  them 
irry  on  the  business,  because  that  is  a  covenant  which  a 
jurt  of  equity  always  declines  to  enforce,  but  he  could 
a.ve  an  action  for  damages  against  them  for  breach  of  the 
jvetiaat,  and  at  all  events  he  gets  the  benefit  of  that  con- 
act.  They  must  carry  on  the  business,  as  I  shall  show 
resently,  for  his  benefit,  because  they  have  contracted  to 
0  so. 

Then  the  7th  clause  is  that  proper  books  of  account  and 
;her  books  shall  be  kept  in  the  usual  way.     Then  there  is 
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a  provision  that  the  partners  shall  not  sell,  lend,  or  borrow- 
without  mutnal  consent ;  then  that  they  shall  not  allow  the 
assets  to  be  taken  in  execution;  and  then  that  neither 
partner  shall  take  any  servants  without  the  consent  of  the 
other.  Then  there  is  a  provision  as  to  outgoings ;  then  a 
provision  for  one  of  the  ostensible  partners  drawing  -out 
certain  sums  for  maintenance.  Then,  that  on  the  1st  of 
July  in  every  year  a  general  account  shall  be  taken,  and  a 
general  valuation  made  in  the  usual  wajr,  and  put  into  a 
book.  Then  the  14th  clause  is  this,  which  is  very  important : 
[His  Lordship  read  it.] 

The  moment  the  contributors  got  the  benefit  of  this  they 
were  clearly  entitled  to  a  share  of  the  profits  as  profits. 
Nothing  can  be  plainer  than  the  terms  of  the  provision,  and 
it  shows  the  intention  of  the  parties. 

Then  the  15th  clause  is  this:  [His  Lordship  read  it.] 
Then  there  is  a  provision  to  this  enect,  that  if  either  of  the 
partners  becomes  bankrupt  the  other  shall  have  liberty  to 
dissolve,  and  *then  the  property  shall  become  the  [489 
property  of  the  non-bankrupt  partner  upon  his  paying  the 
value  of  the  bankrupt  partner's  share  to  his  assignees. 

Then  there  is  a  provision  for  the  widow  or  children  of  the 
partners ;  then  a  provision  in  the  event  of  the  death  of  either 
partner,  which  I  do  not  think  it  necessary  to  read,  and  some 
other  provisions  as  regards  death,  which  precede  the  last 
clause,  which  is  the  usual  arbitration  clause.  That  is  the 
partnership  deed. 

Now  we  come  to  the  other  deeds,  which  for  this  purpose 
I  treat  as  deeds  of  even  date.  They  are  not  exactly  of  even 
date,  but  they  are  nearly  contemporaneous.  The  partner- 
ship dates  from  the  10th  of  October,  1868.  The  arrangement 
made  with  Messrs.  Driver  was  made  somewhere  about  the 
same  time,  and  was  made  by  a  document  which  was  never 
executed.  It  was  a  draft  of  an  indenture  dated  the  .... 
day  of  October,  1868.  I  may  say,  in  passing,  that  the  other 
deeds,  those  executed  by  Bannatyne  &  Pye,  are  about  the 
same  date— one  being  dated  the  28th  of  October,  1868,  and 
the  other  the  7th  of  November,  1868 — and  are  in  the  same 
terms,  and  I  will  take  them  as  having  been  executed  shortly 
after  the  partnership. 

Messrs.  Driver's  document  recites  the  partnership  deed ; 
it  recites  some  of  the  provisions  that  I  have  read  ;  and  then 
it  goes  on:  '*  Whereas  the  said  Rolles  Driver  and  Samuel 
Neale  Driver  have  agreed  to  advance  by  way  of  loan  to  the 
said  C.  Borrett  and  E.  Hagen,  under  the  provisions  of  an  act 
of  Parliament  passed  in  the  28th  and  29th  years  of  her 
22  Eng.  Rep.  31 
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present  Majesty,  c.  86,  entitled,  'An  act  to  amend  the  Law 
of  Partnership,'  the  sum  of  £2,600,  to  enable  them  the  said 
C.  Borrett  and  E.  Hagen  to  carry  on  the  said  trade  or  busi- 
ness for  the  term  and  under  and  subject  to  the  stipulations 
and  conditions  hereinafter  mentioned,  expressed,  and  de- 
clared concerning  the  same."  Then  it  is  witnessed,  ''That 
in  consideration  of  the  sum  of  £2,500,"  &c.,  the  said  Borrett 
and  Hagen  first  of  all  covenant  that  they,  Borrett  and  Hagen, 
"will  within  six  calendar  months  after  the  1st  of  July,  1882, 
or  within  six  calendar  months  after  the  sooner  determina- 
tion of  the  said  partnership,  pay  unto  the  said  Rolles  Driver 
and  Samuel  Neale  Driver,  their  executors,  administrators, 
or  assigns,  the  sum  of  £2,600." 

That  is  a  very  remarkable  thing  for  a  loan.  It  is  a  loan 
490]  during  *the  continuance  of  the  partnership.  It  is  to 
be  paid  within  six  calendar  months  after  its  natural  expira- 
tion, or  within  six  months  after  any  other  expiration  of  the 
partnership.  Therefore,  although  they  calLit  a  "loan," 
and  although  I  agree  that,  standing  alone,  the  fact  of  the 
duration  of  the  loan  being  the  duration  of  the  partnership 
might  not  of  itself  be  conclusive,  it  all  tends  in  the  same  wajr 
to  show  that  this  was  really  intended  as  an  advance  of  capi- 
tal to  the  partnership  business,  made  for  the  purpose  of 
carrying  it  on,  and  not  as  an  ordinary  loan. 

The  next  clause — and  this  is  very  important — is :  "  That 
the  said  C.  Borrett  and  E.  Hagen,  their  respective  executors 
and  administrators,  shall  in  all  things  conform  to,  fulfil,  and 
observe  the  covenants,  clauses,  and  agreements  contained  in 
the  said  recited  deed  of  partnership  of  the  10th  day  of 
October,  1868,  and  such  deed  of  partnership  shall  at  all 
times  be  open  to  the  inspection  of  the  said  Holies  Driver  and 
Samuel  Neale  Driver,  their  executors  or  administrators,  at 
the  office  where  the  said  business  shall  be  carried  on."  That 
imports  the  whole  of  the  provisions  of  the  prior  deed  into 
this  deed,  and  makes  Borrett  and  Hagen  covenant  to  observe 
them,  thus  giving  to  the  Drivers  those  rights  both  with  re- 
spect to  capital  and  profits  which  I  have  already  adverted  to. 

Then  the  next  clause  provides  that  Borrett  and  Hagen 
will,  during  the  continuance  of  the  loan — that  is,  during  the 
maintenance  of  the  partnership — make  out  accounts,  and 
once  a  year,  on  the  1st  of  October,  pay  Messrs.  Driver,  on 
account  of  profits,  a  sum  equivalent  to  five-sixtieth  parts  of 
the  profits  for  the  year  preceding  the  1st  of  July  then  last 
past.  Some  argument  was  rested  upon  that,  but  nothing 
turns  upon  it,  for  this  covenant  never  actually  came  into 
es:istence,     Jf  it  had,  I  should  haye  held  tb4t  it  di4  not 
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vary  the  case  in  the  least ;  that  the  prior  clause  gave  them 
a  snare  of  proceeds  as  profits  under  the  partnership,  and 
this  only  makes  Borrett  and  Hagen  pay  on  account  of  the 
profits  a  sum  equivalent  to  five-sixtieth  parts,  showing  that 
what  they  had  to  pay  really  was  still  profits.  But  that 
clause  never  came  into  force,  because  there  was  a  proviso 
at  the  end  of  it  to  this  effect,  that  if  the  sum  of  £10,000  was 
not  advanced — and  it  was  not — then  Borrett  and  Hagen,  or 
one  of  them,  would  '*on  the  Ist  day  of  October  in  every 
year  during  the  continuance  of  the  said  loan  *pay  to  [491 
the  said  Rolles  Driver  and  Samuel  Neale  Driver,  their  ex- 
ecutors, administrators,  or  assigns,  in  lieu  of  the  said  five 
equal  sixtieth  parts  of  the  said  clear  gains  and  profits  as 
last  aforesaid,  such  a  proportion  of  the  said  clear  gains  and 
profits  as  last  aforesaid  as  the  said  sum  of  £2,600  bears  to 
the  whole  capital  for  the  time  being  employed  in  the  same 
business,  such  capital  being  estimated  in  the  manner  pro- 
vided by  the  said  indenture  of  partnership." 

So  that  we  have  the  interest  of  the  loan  not  varying 
mei'ely  with  the  profits  of  the  business,  but  varying  in  the 
proportion  whicn  the  loan,  which  was  part  of  the  capital, 
bore  to  the  whole  capital,  a  circumstance  which  I  thinK  by 
no  means  immaterial  in  showing  that  it  was  not  a  genuine 
loan  in  the  sense  of  creating  the  relation  of  debtor  and 
creditor,  but  that  it  was  indeed  an  advance  of  part  of  the 
capital. 

Then  the  deed  goes  on  with  a  very  remarkable  provision, 
*'That  if  either  the  said  Rolles  Driver  or  Samuel  Neale 
Driver  shall  become  bankrupt  or  shall  compound  with  his 
creditors,  or  in  case  any.  diflrerence  or  dispute  shall  at  any 
time  during  the  said  term  of  fourteen  years  arise  between 
the  said  parties  hereto,  or  their  representatives,  and  which 
differences  or  disputes  shall  be  considered  by  arbitration,  as 
hereinafter  mentioned,  to  justify  the  determination  of  the 
arrangement  hereby  agreed  upon,  it  shall  be  lawful  for  the 
eaid  C.  Borrett  and  E.  Hagen,  or  the  survivor  of  them,  or 
their  or  his  executors  and  administrators  at  any  time  here- 
sifter  to  pay  the  said  sum  of  £2,600,  less  any  sum  they  shall 
liave  been  overpaid  on  account  of  the  said  business,  to  the 
©aid  Rolles  Dnver  and  Samuel  Neale  Driver,  their  execu- 
tors, administrators,  or  assigns,  together  with  the  share  of 
the  said  profits  (if  any)  to  which  the  said  Rolles  Driver  and 
Samuel  Neale  Driver,  their  executors,  administrators,  or 
assigns,  shall  then  have  become  entitled;"  and  thereupon 
the  agreement  is  to  be  at  an  end. 

Now  that  certainly  is  a  very  astonishing  provision  in  an 
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ordinary  contract  of  loan.  What  has  the  bankruptcy  of 
the  creditor  got  to  do  with  it?  You  pay  the  assignee,  or 
trustee,  as  he  is  now  called.  It  is  a  very  remarkable  thing 
that  the  bankruptcy  of  the^creditor  should  put  an  end  to 
the  agreement,  but  you  find  it  by  no  means  remarkable  if  it 
492]  was  intended  that  they  should  really  be  *partners. 
You  find  a  similar  provision  in  the  actual  partnership  deed. 
Without  attaching  too  much  weight  to  tnis,  I  think  it  is 
very  material. 

Then  there  is  another  remarkable  clause:  ''Within  six 
calendar  months  after  the  expiration  or  sooner  determina- 
tion of  the  partnership,  a  final  settlement  of  the  accounts  of 
the  partnership  shall  be  forthwith  made  in  writing  by  the 
said  C.  Borrett  and  E.  Hagen,  their  executors  or  adminis- 
trators, concerning  all  the  stock-in-trade,  plant,  moneys, 
credits,  and  effects  then  due  or  belonging  to  the  said  part- 
nership estate,  and  also  of  all  debts  and  sums  of  money  (if 
any)  due  or  owing  from,  and  of  all  liabilities  of  the  same, 
and  a  just  valuation  shall  be  made  of  all  the  particulars  in- 
cluded in  such  account  which  shall  require  and  are  capable 
of  valuation,  and  immediately  after  such  last  mentioned  ac- 
count shall  have  been  so  taken  and  settled,  the  said  G. 
Borrett  and  E.  Hagen  shall  forthwith  pay  thereout  to  the 
said  Rolles  Driver  and  Samuel  Neale  Driver,  their  execu- 
tors, administrators,  or  assigns,  the  sum  of  £2,600."  So  that 
the  covenant  is  in  accordance  with  the  partnership  deed  to 
pay  the  £2,600  out  of  the  assets  and  debts  due  to  the  part- 
nership. I  know  there  is  another  covenant  to  pay  Messrs. 
Driver  which  is  personal,  but  there  stands  a  covenant  to 
pay  out  of  the  assets. 

Then  there  is  a  provision  for  payment  to  the  Drivers  of 
''five  equal  sixtieth  parts  or  shares  of  all  the  net  profits  of 
the  said  business."  That  gives  them  all  the  surplus  profits 
that  they  have  not  yet  received,  including  the  pi^oportion  of 
the  capital  they  are  entitled  to. 

Then  there  is  the  prbviso  that  they  shall  refund.  It  is 
very  oddly  worded,  but  it  is  agreed  on  all  hands  that  it 
means  this,  that  if,  at  the  end  of  the  partnership  period,  the 
amount  already  paid  to  the  Drivers  for  profits  shall  exceed 
the  total  profits  made  in  the  business,  they  shall  refund  the 
excess  not  exceeding  the  £2,500.  I  have  rather  given  the 
effect  than  the  words,  because  the  words  are  somewhat  am- 
biguous ;  but  it  is  admitted  that  that  must  be  the  meaning, 
or,  in  other  words,  that  the  lender,  having  received  profit  for 
interest,  if  the  business  afterwards  make  a  loss,  would  have 
to  pay  back,  subject  to  the  limit  that  he  is  never  to  be  called 
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upon  to  pay  more  tlian  he  has  received,  and,  *sub-  [493 
ject  also  to  this,  that  he  is  never  to  be  called  upon  to  pay 
more  than  the  total  amount  of  his  so-called  loan.  It  is  cer- 
tainly a  wonderful  provision,  if  it  is  a  bona  fide  loan,  and 
not  a  mere  colorable  transaction  to  get  a  share  of  the  profits 
•without  being  liable  to  losses.  Did  ever  any  one  hear  of 
anybody  lending  his  money  on  such  terms,  or  of  the  notion 
that,  after  having  received  the  profits  in  lieu  of  interest,  he 
is  to  pay  back  the  whole  of  them,  it  may  be,  because  subse- 
quently the  business,  conducted  not  for  him,  but  for  other 
people,  who  are  really  his  debtors,  shall  have  given  rise  to 
Josses  ?  It  appears  to  me  that  if  you  want  to  prove  that  the 
business  was  conducted. for  him,  this  is  cogent  evidence  of 
it.  It  was  not  conducted  entirely  for  the  benefit  of  the  per- 
sons who  were  merely  debtors  and  who  stood  in  that  rela- 
tion to  the  supposed  creditor. 

Then  there  is  an  arbitration  clause,  which  is  very  usual 
in  partnership  articles,  but  not  a  very  usual  one  in  a  mere 
loan  deed. 

These  are  the  documents  on  which  I  am  called  upon  to 
decide,  and  I  must  say  that  I  have  come  to  a  clear  conclu- 
sion that  this  is  not  a  tmnsaction  of  loan  within  the  mean- 
ing of  the  act  of  Parliament;  that  the  true  relation  of  the 
parties  towards  one  another  was  that  of  dormant  and  active 
partners,  and  not  of  mere  creditors  and  debtors ;  that  in 
this  case  I  need  not  rely  on  one  provision  or  on  two  pro- 
visions, but  on  the  whole  character  of  the  transaction  from 
beginning  t6  end.  It  is  an  elaborate  device,  an  ingenious 
contrivance,  for  giving  these  contributors  the  whole  of  the 
advantages  of  the  partnership,  without  subjecting  them,  as 
they  thought,  to  an3r  of  the  liabilities.  I  think  the  device 
fails ;  and  that,  looking  at  the  law  as  it  stands,  I  must  hold 
that  they  are  partners,  and  liable  to  the  consequences  of  be- 
ing partners,  and  to  the  whole  of  the  engagements  of  the 
Sartnership,  and  consequently  liable  for  the  whole  of  its 
ebts. 

The  plaintiff  is,  therefore,  entitled  to  a  judgment  on  these 
bills. 

Ince :  This  being  an  action  upon  bills  of  exchange,  and 
one  which  might  have  been  tried  in  a  common  law  division, 
and  having  regard  to  the  fact  that  by  coming  here  we  have 
avoided  the  ^expense  of  a  jury,  I  ask  your  lordship  [494 
to  certify  for  costs  on  the  higher  scale :  Additional  Kules  of 
Court  (12th  August,  1875),  Order  vi,  rr.  2,  3. 

Jessel,  M.R.:  I  shall  give  judgment  for  the  amount  of 
the  bills  in  the  usual  way,  and  costs.     Mr.  Ince  asks  for 
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costs  on  the  higher  scale,  and  although  I  do  not  desire  to 
encourage  bringing  these  actions  on  bills  of  exchange  in  this 
branch  of  the  court,  and  so  blocking  it  up,  yet  this  is  a  case, 
I  cannot  help  thinking,  of  no  ordinary  action  on  a  bill  of  ex- 
change, and  has  been  tried  a  good  deal  more  cheaply  than 
with  the  ordinary  apparatus  of  a  judge  and  jury  and  wit- 
nesses, and  is  a  case  in  which,  if  it  were  an  ordinary  chan- 
cery suit,  costs  would  be  given  on  the  higher  scale.  1  shall, 
therefore,  certify  for  costs  on  the  higher  scale. 

Solicitors :  Harper,^  Broad  &  BaUcock;  Mercer  &  Mercer; 
Murray^  HvtcMns  &  Co. 

See  21  Eng.  Rep.,  717  note. 


[6  Chancery  Division,  494.] 
M.R.,  Feb.  17,  1877. 

In  re  Sibley's  Trusts. 

WVl—  Word*  "  Children  of  F,  or  their  iwue  **— Substitution, 

Testator,  after  givin|s^  his  residuary  personal  estate  to  all  and  every  the  children 
of  his  uncle  F.  or  their  issue  in  equal  shares,  ^ave  his  real  estate  to  A.  for  life,  and 
after  her  death  upon  trust  for  sale,  and  to  hold  the  proceeds  upon  trust  for  "  all  and 
every  the  children  of  F.  or  their  issue  in  equal  shares  per  capita,^  Four  of  the  six 
children  of  F.  were  dead  at  the  date  of  the  will,  and  two  survived  the  tenant  for  life : 

Held^  that  the  issue  of  the  four  deceased  children  of  F.  alive  at  the  death  of  the 
testator  or  born  during  A.'s  lifetime  took  as  by  substitution  the  shares  of  their 
deceased  ancestors  in  the  proceeds  of  the  realty,  the  issue  of  each  of  the  four  taking, 
inter  ««,  in  equal  shares. 

Petition.  Robert  Sibley,  by  his  will,  dated  the  7th  of 
May,  1867,  gave  to  his  trustees,  J.  A.  Dimmock  and  Ann 
Topping,  all  his  personal  estate  not  thereinbefore  specifically 
disposed  of,  upon  trust  to  pay  his  debts,  funeral  and  testa- 
mentary expenses,  and  legacies,  and  to  pay  the  surplus  to  all 
495]  and  every  the  children  of  his  uncle,  Robert  *Fuller,  or 
their  issue,  in  equal  shares ;  and  after  giving  certain  other 

i3ecuniary  legacies,  the  testator  gave  and  devised  all  his  f  ree- 
lold  and  copyhold  land,  hereditaments,  and  premises  to  his 
said  trustees  upon  trust  for  the  said  Ann  Topping  during 
her  life,  and  after  her  death  to  sell  the  same  and  hold  the 
proceeds  ''upon  trust  for  all  and  every  the  children  of  the 
said  Robert  Fuller  or  their  issue  in  equal  shares  per  capita?'* 
The  testator  died  on  the  19th  of  March,  1870.  Ann  Top- 
ping died  on  the  13th  of  November,  1875,  and  Dimmock, 
the  surviving  trustee,  paid  into  court  under  the  Trustee  Re- 
lief Act  the  net  proceeds  of  the  sale  of  the  real  estate. 
Robert  Fuller  died  in  1832  leaving  six  children,  of  whom 
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four,  namely,  John  Fuller,  Ann  Dennis,  Hannah  Cannell, 
and  Elizabeth  Wilkins,  were  dead  at  the  date  of  the  testa- 
tor's will,  each  of  them  leaving  issue,  and  the  remaining 
two,  namely,  Martha  Lawson,  the  wife  of  Daniel  Lawson, 
and  Mary  Lawson,  widow,  were  now  living. 

Martha  Lawson  had  seven  children,  one  of  whom,  Emma 
Holland,  had  one  child,  Mary  Ann  Holland,  born  in  Octo- 
ber, 1870. 

John  Fuller  had  eight  children,  of  whom  seven  were  still 
living,  and  one,  Mary  Hammence,  died  in  1873,  leaving  five 
children. 

Ann  Dennis  had  five  children,  of  whom  three  were  still 
living,  one,  John  Dennis,  died  in  1863  leaving  four  children, 
who  were  still  living,  and  one,  Sarah  Cooper,  died  in  1865 
leaving  five  children,  all  of  whom  were  still  living. 

Hannah  Cannell  had  four  children,  of  whom  three  were 
still  living,  and  one,  Marv  Green,  died  in  July,  1870,  intes- 
tate, and  John  Green  took  out  administration  to  her  estate. 

Elizabeth  Wilkins  had  eight  children,  of  whom  six  were 
still  living,  one  died  in  1857  leaving  children  still  surviving, 
and  one  died  in  1857  without  issue. 

The  present  petition  was  presented  by  Daniel  Lawson  and 
Martha  his  wife  and  Mary  Lawson  for  payment  out  of  court 
of  the  trust  fund.  Daniel  Lawson,  in  right  of  his  wife  and 
Mary  Lawson,  claimed  to  be  entitled  to  the  trust  fund  in 
equal  moieties  on  the  ground  that  Martha  Lawson  and  Mary 
liawson  were  the  only  children  of  Robert  Fuller  who  sur- 
vived the  testator. 

Owing  to  the  number  of  persons  claiming  an  interest  in 
the  trust  fund,  it  was  arranged  that  the  several  classes  who 
claimed  *interest  in  the  fund  as  the  issue  of  the  de-  [496 
ceased  children  of  Robert  Fuller  should  be  respectively 
represented  by  the  following  persons,  namely,  William  Ful- 
ler, son  of  the  said  John  Fuller;  Alfred  Hammence,  a  son 
of  the  said  Mary  Hammence;  George  Dennis,  one  of  the 
children  of  John  Dennis ;  and  the  said  John  Green.  These 
respondents  contended  that  the  issue  of  the  four  deceased 
children  of  Robert  Fuller  were  entitled  to  the  shares  of  their 
deceased  ancestors. 

Chitty^  Q.C.,  and  Dundas  Oardhier^  for  the  petitioners: 
The  petitioners,  as  the  only  children  of  Robert  Fuller  who 
survived  the  testator,  are  entitled  to  the  whole  fund  in  equal 
moieties. 

Under  the  gift  after  the  death  of  Ann  Topping  in  trust  for 
*'  all  and  every  the  children  of  Robert  Fuller  or  their  issue," 
it  being  a  gift  to  a  class  the  issue  cannot  take  except  by 
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substitution.  Here  tbe  four  deceased  children  cannot  be 
objects  of  the  gift,  having  died  before  the  date  of  the  will ; 
therefore  their  issue  are  excluded  :  Hawkins  on  Wills  (*). 

There  is  a  distinction  between  a  gift  to  a  class  with  an 
alternative  gift  and  a  similar  gift  to  an  individual.  In  Sal- 
isbury V.  Petty  (*),  which  was  a  case  of  a  gift  to  individuals 
"or  their  issue,"  the  children  of  deceased  legatees  took  by- 
substitution.  So,  under  a  gift  to  A.  for  \iie,  and  at  her 
death  to  B.  '*  or  his  heirs,"  B.  having  died  in  the  lifetime  of 
the  testatrix,  it  was  held  that  his  widow  and  only  child  took 
by  substitution :  In  re  Portefs  Trust  ("). 

In  Gongrete  v.  Palmer  (*),  under  a  bequest  to  A.  for  life, 
and  afterwards  amongst  his  sisters  or  tiieir  children  living 
at  her  decease,  it  was  held  that  the  children  could  not  take  un- 
less their  parents  could  have  taken,  and  that  the  children  of 
a  sister  who  was  dead  at  the  date  of  the  will  could  not  take. 

Rigby^  for  John  Fuller :  This  is  not  a  case  of  pure  sub- 
stitution, but  a  case  of  an  alternative  gift  to  the  issue,  under 
497]  which  they  are  entitled  to  the  shares  *of  their  de- 
ceased ancestors  who  were  dead  at  the  date  of  the  will :  Ive 
V.  King  (*).  The  case  of  In  re  Philps^  Will  ('),  though  sim- 
ilar to  Congreve  v.  Palmer  {*)^  was  an  opposite  decision. 
There,  under  a  direction  by  a  testator,  after  his  wife's  death, 
to  divide  a  sum  of  stock  among  his  children  then  living  or 
their  heirs,  it  was  held  by  Lord  Romilly  that  the  heirs  of 
the  children  who  predeceased  the  wife,  including  some  who 
were  dead  at  the  date  of  the  will,  were  entitled  to  share  with 
the  children  who  survived  her. 

[He  referred  also  to  Amson  v.  Harris  ('),  Mnlason  v.  Tat- 
locJc(^\  Belib  V.  Beckwith(^\  In  re  Pottefs  Trust {^\  and 
Adams  v.  Adams  {^^).'\ 

Fischer^  Q.C.,  Marten,  Q.C.,  Oswald^  Rodwell^  Dryden^ 
Woodhouse  and  Eaden^  for  the  other  respondents. 

Jessel,  M.R.,  referred  to  the  case  of  In  re  SmitKs 
Trusts  ("). 

Chitty^  in  reply. 

(»)  Page  247.  (»«)  M.  R.,  June  5,  1875  : 

(«)  3  Hare,  86.  r        a          »    m 

(>)  4  K.  A  J.,  188.  -^^  ^«  Smith's  Trusts. 

(*)  16  Beav.,  486.  Sarah  Smith  made  hep  will,  dated 

(*)  16  Beav.,  46.  the  23d  of  March,  1867,  in  the  follow- 

(•)  Law  Rep.,  7  Eq.,  161.  ing  tenns  :     '*  If   Sarah  Smith  shoald 

C)  19  Beav.,  210.  have  any  money  at    her   death,   she 

(®)  Law  Rep.,  9  Eq.,  258.  wishes  it  to  be  equally  divided  amongst 

(*)  2  Beav.,  808.  her  brothers  and   sisters  after  all  ex- 

('•)  Law  Rep.,  8  Eq.,  62.  penses  are  paid.      Should  any  of  hep 
(")  Ibid,  14  Eq.,  246 ;  8  Eng.  R.,  720.       brothers  or  sisters  be  dead,  their  share 
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* Jessel,  M. R.  :  I  have  to  construe  to-day,  as  I  have  [498 
to  construe  very  often,  an  obscure  will,  and  I  have  to  find  out 
what  the  meaning  of  it  is,  and,  although  it  is  very  probable 
the  testator  himself  had  no  particular  meaning,  still  that  is 
no  reason  why  the  court  should  not  find  a  particular  mean- 
ing. I  have  found  out  what  I  think  is  his  meaning,  but  at 
the  same  time  I  repeat  an  observation  which  I  have  very 
frequently  made  before — I  am  by  no  means  sure  that  other 
people  as  learned  and  experienced  as  myself,  or  more  so, 
would  concur  with  me  in  the  meaning  I  am  going  to  at- 
tribute to  these  words,  and  I  am  not  disposed  to  find  fault* 
with  anybody  who  differs  from  me.  But  I  have  a  strong 
opinion  that  the  meaning  I  am  going  to  attribute  to  the  testa- 
tor is  not  a  meaning  which  he  himself  would  disapprove  of ; 
beyond  that  I  cannot  say  anything  about  his  intention. 

As  I  understand  the  authorities  upon  wills  relating  to  per- 
sonal estates,  the  modern  authorities  all  show  that  you  are 
not  to  strain  arbitrary  rules  of  construction:  there  are 
some  rules  fixed  in  the  law  which  must  be  abided  by,  but 
you  are  not  to  make  new  ones.  It  is  further  settled  that, 
m  the  absence  of  definite  arbitrary  rules  which  bind  every 
coart  in  matters  of  construction,  the  true  guide  is  the  mean- 
is  to  be  eqaallj  divided  amongst  their  (Law  Rep.,  8  Gh.,  751) ;  Oray  y.  Oar- 
children,  If  no  children  be  living,  the  man  (2  Hare,  2d8). 
money  to  be  divided  amongst  the  sur-  Davey^  Q.C.,  F,  A.  Letrin,  and 
viving  brothers  and  sisters  of  Sarah  Boame,  for  the  respondents,  were  not 
Smith.     I  leave  mj  sister  Hannah  Ar-    called  upon. 

no]d,  72^«  Smith,  mj  sole  executrix  to        Jessel,  M.R.:      The   question   is, 
settle  all  my  affairs."  whether  I  am  to  attribute  to  this  testa- 

The  testatrix  died  on  the  19th  of  trix  the  capricious  intention  that,  if  a 
January,  1875.  The  proceeds  of  her  brotjier  died  before  her  will,  his  chil- 
estate  were  paid  into  court  under  the  dren  should  not  take,  but  that,  if  a 
Trustee  Relief  Act,  and  the  question  brother  died  after  her  will,  his  children 
on  this  petition  was,  whether  the  should  take.  1  am  of  opinion  that  I 
children  of  a  brother  of  the  testatrix,  am  not  bound  to  do  anything  of  the 
who  was  dead  at  the  date  of  the  will,  sort.  She  gives  her  money  to  be  equally 
were  entitled  to  a  share  of  the  fund.  divided  amongst  her  brothers  and  sis- 
Chitty,  Q.C.,  and  8.  DuMruion,  for  ters,  and  then  she  says,  ''should  any 
the  petitioners,  contended  that  these  of  her  brothers  and  sisters  be  dead, 
children  were  not  entitled  to  share,  their  share  is  to  be  equally  divided 
The  will  contained  an  original  gift  to  amongst  their  children."  The  words 
the  brothers  and  sisters  of  Sarah  Smith,  "their  share"  cannot  mean  a  share 
followed  by  a  substitutionary  gift  in  given  to  a  brother  or  sister  who  is 
case  of  any  member  of  the  original  class  dead,  because  you  cannot  give  a  legacy 
not  being  alive  at  her  death  ;  but  a  to  a  dead  person,  as  the  testatrix  must 
brother  dead  at  the  date  of  the  will  have  known;  and  consequently  "their 
was  not  a  member  of  the  original  class,  sbure"  must  mean  '*  the  share  which 
and  consequently  his  children  could  not  they  would  if  living  have  taken." 
take  under  the  substitutionary  gift :  Therefore  I  hold  that  the  children  of 
Christaphefson  v.  Naylor  (1  Mer.,  820) ;  the  brother  who  was  dead  at  the  date 
In.  re  Hotchkiss's  Trusts  (Law  Rep. ,  of  the  will  are  entitled  to  a  share. 
8  Eq.,  643) ;  In  re  Patterns  Trust  (Law  Solicitors  :  Tatkam,  Procter  <fe  Co.; 
Rep.,  8  Eq.,  52);   Hunter  v.  C/iesMre    E.  Bromley ;  Lexcin  iSbCo.;  FeuiUade, 

22  Eng.  Rep.  32 
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ing  of  the  words,  which  are  to  be  read  literally,  subject  only 
to  this,  that  there  may  be  something  in  the  nature  of  original 
gift  or  in  the  context  of  the  instrument  which  will  control 
the  words. 

499]  *Fir8t,  therefore,  one  has  to  see  whether  the  au- 
thorities which  have  been  cited,  and  those  referred  to  in 
the  text-books  of  Mr.  Jarman,  Mr.  Hawkins,  and  Mr.  Theo- 
bald— whether  that  immense  mass  of  authorities  decides 
anything  which  would  have  a  bearing  upon  this  will. 
Without  saying  that  they  do  not,  I  think  i  may  say  they 
do  not  help  me  very  much. 

This  I  think  is  settled,  that  when  a  legatee  takes  by  sub- 
stitution, he  or  she  must  be  a  substitute.  When  you  have 
a  person  who  claims  by  substitution,  you  must  show  that 
the  person  in  whose  place  he  stands,  himself  could  take, 
which  realljr  is  only  stating  the  same  proposition  (which  is 
a  truism)  m  different  words.  But  there  are  authorities 
which  show  that  when  you  find  a  gift  in  a  will  to  A.  or  B., 
that  word  "or"  is  to  have  some  meaning,  and  it  is  to  have 
a  meaning  which  depends  upon  what  A.  or  B.  really  con- 
sists of.  You  cannot  lay  down  d  priori  that  the  gift  to  A. 
or  B.  has  any  particular  meaning;  you  must  first  of  all 
know  what  A.  and  B.  are. 

To  illustrate  what  I  mean,  you  sometimes  find  that  when 
you  are  told  what  A.  and  B.  are,  you  arrive  immediately  at 
what  the  meaning  is.  Suppose  a  man  says,  for  example^ 
*'  I  give  £1,000  to  the  Bishop  of  Rochester  or  his  successor," 
there  cannot  be  a  doubt  then  that  he  means  the  present 
Bishop  of  Rochester  to  take  if  he  is  alive,  and  if  he  dies, 
then  the  bishop  who  occupies  the  see  to  take  it.  There  the 
description  of  the  legatee  shows  what  you  mean.  So  you 
may  have  a  gift  "to  John  Jones  or  his  next  of  kin."  I  take 
it  there  that,  in  order  for  a  person  to  take  under  the  alter- 
native, John  Jones  must  be  dead. 

In  those  cases  it  is  very  plain  ;  but  you  presently  come  to 
a  class  of  cases  in  which  it  is  not  so  plain.  For  instance,  a 
testator  gives  a  bequest  ''to  John  Jones  or  his  children." 
Now,  standing  alone,  it  is  not  so  plain  as  the  case  I  have 
put,  that  the  children  are  to  take  in  the  place  of  John  Jones, 
who  is  dead ;  but  there  the  authorities  do  help  me  as  to  the 
meaning  of  the  word  "or,"  and  show  that  the  children  are 
only  to  take  if  John  Jones  fe  dead.  To  that  extent  I  think 
the  authorities  are  plain. 

But  then  you  get  to  another  class  of  gifts,  in  which,  in- 
stead of  having  John  Jones  in  place  of  A.,  you  have  a  class 
for  the  A.  and  a  class  for  the  B.    The  first  class,  for  in- 
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stance,  may  be  *'the  children  *of  my  nephew,"  or  [500 
"my  nephews  and  nieces,"  or  "my  great-nephews  and 
nieces" — followed  by  "or  their  children."  Then  what  are 
you  to  do  with  the  gift?  The  authorities  show  that  the 
children  who  are  to  take  under  the  "or,"  which  implies  in 
all  cases  an  alternative  gift — ^assuming  there  is  no  context 
(which  there  may  be)  to  make  the  "or"  conjunctive — are 
the  children  of  the  class  to  whom  the  previous  gift  is  made. 
But  that  does  not  throw  much  light  on  the  question  what 
the  first  class  is,  and  it  is  upon  that  that  the  contest  has 
chiefly  turned.  For  instance,  whether  it  includes  people 
dead  at  the  date  of  the  will,  people  who  die  in  the  lifetime 
of  the  testator,  or  anybody  wno  could  not  take  at  the  death 
of  the  testator.  Upon  that  point,  as  far  as  I  can  see,  the  au- 
thorities throw  no  light  whatever,  so  that  must  depend  upon 
the  terms  of  the  will  itself.  A  man  may,  no  doubt,  speak  of 
his  dead  nephews  and  nieces  as  "my  nephews  and  nieces," 
but  if  he  says,  "I  give  to  the  children  of  my  nephew  John 
£100  each,"  and  you  can  show  that  he  knew  his  nephew 
John  was  dead,  then  it  is  quite  plain  that  he  speaks  of  a 
man  as  his  nephew  whom  he  knows  to  be  dead.  Or  it  may 
appear  from  another  part  of  the  will  that  he  knew  him  to 
be  dead,  and  if  he  then  speaks  of  him  as  a  nephew,  although 
he  knows  him  to  be  dead,  he  need  not  say  "  my  late  nephew" 
or  "my  deceased  nephew."  So  that  in  every  case,  to  find 
out  what  was  the  class  originally  intended,  you  must  de- 

f)end  upon  the  will  itself.  I  admit  that  if  once  you  have 
ound  out  what  that  class  was,  those  who  take  under  the 
alternative  can  only  take  in  substitution,  that  is,  in  the 
place  of  members  of  that  class,  and  must  show  a  title  derived 
from  that  class.  Where  there  is  a  gift  to  a  class  or  their 
children,  there  you  must  show  that  the  child  who  claims  is 
a  child  of  one  oi  the  first  class :  you  must  show  him  to  be 
in  the  A,  before  he  can  be  in  the  fe. 

The  point  I  really  have  to  determine  here  is,  who  form  the 
first  class?  There  is  no  reasonable  doubt  as  to  the  second. 
It  is  the  issue  of  the  first ;  and  the  issue  of  the  first,  accord- 
ing to  the  decisions,  only  take  in  case  of  the  death  of  the  first. 
Therefore,  I  have  to  find  who  are  comprised  in  the  gift 
which  I  have  here,  for  "all  and  every  the  children  of  the  said 
Robert  Fuller."  The  state  of  the  family,  as  known  to  the 
testator,  was  this :  His  uncle  had  died  in  1832,  a  great  num- 
ber of  years  before  the  *will  was  made,  in  1867.  He  [501 
had  had  six  children,  two  of  whom  were  living,  Martha  and 
Mary,  and  four  were  dead,  and  the  four  who  were  dead  had 
been  tolerably  prolific  and  left  a  great  number  of  descend- 
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ants.  That  was  the  state  of  the  family  of  his  uncle.  Some 
of  them  had  died  many  years  before,  all  had  died  some  years 
before  the  date  of  the  will.  Knowing  the  state  of  the  family 
(I  will  assume  it  for  the  present  purpose  as  no  inquiry  is 
asked  for  upon  it),  he  first  of  all  gives  the  residue  of  his 
personal  estate  in  this  way,  '*to  all  and  every  the  children 
of  my  uncle  Robert  Fuller,  or  their  issue,  in  equal  shares," 
then  he  gives  his  freeholds  and  copyholds  upon  trust  for 
Ann  Topping  for  her  life,  and  after  her  death  he  directs  his 
trustees  to  sell  the  same,  and  to  hold  the  moneys  arising 
from  such  sale,  after  payment  of  the  costs  attending  suca 
sale,  in  "trust  for  all  and  every  the  children  of  the  said 
Robert  Fuller,  or  their  issue,  in  equal  shares  per  capita?'* 
The  distinction  between  the  two  gifts  is,  first  of  all,  in  add- 
ing "jper  capita/^  and,  secondly,  in  the  fact  of  there  being 
a  prior  estate  for  life  as  regards  freeholds  and  copyholds, 
and  no  prior  estate  for  life  as  regards  the  personal  estate. 

Looking  at  the  relationship  of  the  testator,  and  looking  at 
the  fact  that  he  describes  them  as  the  children  of  his  uncle, 
that  is,  as  his  first  cousins,  one  may  assume  that  the  motive 
of  the  gift  was  the  relationship,  and  it  would  be  a  very  sin- 
gular thing  if  he  intended  to  exclude  from  one  class  persons 
to  whom  he  had  given  shares  under  the  other  class.  It  seems 
to  me,  therefore,  perfectly  reasonable  to  say  in  effect:  ''as  I 
have  given  an  immediate  gift  of  my  personal  estate,  I  intend 
everybody  living  at  the  period  of  the  distribution,  or  who 
may  be  entitled  at  the  period  of  the  distribution,  to  take," 
and  to  say  the  same  thing  as  regards  the  real  estate ;  the 
only  effect  would  be  that  the  latter  class  would  include  per- 
sons subsequently  coming  into  being,  but  in  other  respects 
we  should  expect  to  find  the  classes  identical.  In  the  next 
place,  it  does  not  appear  to  me  that  an  ordinary  man,  know- 
ing that  he  had  but  two  surviving  cousins,  the  two  children 
of  his  deceased  uncle,  would  describe  them  as  "all  and 
every  the  children."  To  my  mind  that  does  convey  an  idea 
of  more  than  two,  and  I  think  it  would  to  the  minds  of  most 
persons  conversant  with  the  ordinary  uses  of  the  English 
502]  language,  and  it  does  weigh  with  me  very  *much, 
seeing  the  expression  used,  and  seeing  the  state  of  the 
family,  that  he  did  use  twice  over  the  words  "all  and  every 
the  children." 

In  the  next  place,  we  must  look  at  the  fact  that  thej  are 
collateral  relatives,  and,  as  I  said  before,  the  motive  is  ex- 
plained by  that  collateral  relationship.  It  is  not,  therefore, 
to  be  expected  that  he  would  particularly  favor  the  issue 
of  those  two  children  of  his  uncle  who  happened  to  be  living 
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at  the  time  at  the  expense  of  the  issue  of  those  four  children 
of  his  uncle  who  were  dead  at  the  date  of  the  will.  It  is  not 
likely,  when  you  see  the  description  of  the  legatees  and 
consider  the  motive,  which  I  think  the  court  must  assume 
to  be  the  true  motive,  of  the  legacy.  That,  I  think,  again 
aids  one  in  construing  the  will. 

It  being  then  settled,  as  I  said  before,  no  further  than  that 
the  "or"  is  substitutionary  for  something,  it  does  appear 
to  me  that,  considering  the  state  of  the  family,  and  the 
words  used,  there  is  nothing  in  the  authorities  to  prevent  my 
construing  them  literally,  and  reading  '*all  and  every  the 
children"  as  meaning,  not  all  the  children  he  had  then  living, 
but  all  his  children  in  the  literal  sense ;  and,  consequently, 
I  come  to  the  conclusion  that  the  issue  of  a  child  dead  at 
the  date  of  the  will  would  take  in  the  place  of  his  parent, 
because  that  was  really  what  the  testator  intended  by  his 
description  of  the  first  class ;  in  other  words,  he  meant  not 
only  ''all  the  children  now  living,"  but  "all  the  children 
my  late  uncle  had,"  and,  consequently,  that  he  meant  the 
issue  to  take. 

The  next  question  is,  how  do  they  take  ?  Again,  applying 
substitution,  they  are  to  take  in  place  of  their  dead  parents 
or  ancestors.  Must  not  it  follow,  as  they  are  to  take  in 
their  place,  that  they  are  to  take  their  shares  ?  It  seems  to 
me  that  is  the  natural  conclusion  to  which  you  come  when 
you  explain  the  words  fully.  As  to  those  that  are  dead, 
their  issue  are  to  stand  in  their  place,  but  as  between  them- 
selves they  are  to  take  in  equal  shares. 

Minutes  :  Declare  that,  upon  the  true  conBtruction  of  the  will  of  Robert  Sib- 
ley, the  testator,  the  sum  of  £2,481  cash  in  court  is  divisible  into  six  equal 
parts,  and  that  the  petitioners  Mary  Lawson  and  Daniel  Lawson,  in  right  of  his 
wife  the  petitioner,  Martha  Lawson,  are  respectively  entitled  to  one  of  such 
parts,  and  that  the  respective  issue  of  the  four  following  persons,  namely,  John 
*Fuller,  Ann  Dennis,  Hannah  Cannell,  and  Elizabeth  Wilkins,  the  de-  [503 
ceased  children  of  Robert  Fuller  alive  at  the  death  of  the  testator,  or  bom 
during  the  lifetime  of  Ann  Topping,  the  tenant  for  life,  were  and  are  respect- 
ively entitled  to  one  other  sixth  part,  the  issue  of  each  of  such  four  persons 
taking  among  themselves  as  tenants  in  common. 

Solicitors :  Cole  &  Jackson^  agents  for  E.  Wayman,  Cam- 
bridge. 
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604]  *-^^  ^^  Bellis's  Trusts. 

WUl — General  Devise — Charge  of  Debie  and  Legaeiee — TruH  Estates. 

A  testator  gave  various  pecuniary  legacies,  and  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  he  gave,  devi^,  and  bequeathed  to  his  wife,  her  heirs, 
executors,  administrators,  and  assigns,  absolutely: 

Heldy  that  the  legacies  were  charged  on  the  real  estate,  and  therefore  that  the 
general  devise  did  not  pass  property  of  which  the  testator  was  seised  in  fee  as 
trustee. 

Trust  estates  will  not  pass  under  a  general  devise  where  there  is  a  charge  of 
debts,  or  of  legacies,  or  of  debts  and  legacies. 

In  re  Brown  and  Sihl\fs  Contract  Q)  dissented  from. 

By  an  indenture  of  settlement,  dated  the  3d  of  July,  1871, 
certain  real  estate  was  conveyed  to  Thomas  Helps,  in  fee 
simple,  upon  trust  for  sale  and  application  of  the  proceeds 
as  therein  mentioned. 

By  his  will,  dated  the  1st  of  August,  1860,  Thomas  Helps 
gave  various  pecuniary  legacies,  ''And  all  the  rest  and  resi- 
due of  my  estate,  real  and  personal,  I  give,  devise,  and  be- 
queath to  my  wife,  her  heirs,  executors,  administrators,  and 
assigns,  absolutely." 

The  will  contained  no  express  devise  of  trust  estates. 

The  testator  died  on  the  5th  of  June,  1873,  leaving  his 
505]  widow  *and  his  only  son  and  heir-at-law — who  was 
an  infant — him  surviving,  and  administration  with  the  will 
annexed  was  shortly  afterwards  granted  to  the  widow. 

In  October,  1873,  new  trustees  of  the  indenture  of  settle- 
ment were  appointed  by  the  testator's  widow,  under  a  power 
therein  contained,  the  trust  property  being  conveyed  by  her 
to  the  new  trustees. 

The  new  trustees  having  made  several  saleis  of  property 
comprised  in  the  settlement,  some  purchasers  took  the  ob- 
jection that  the  legal  estate  did  not  pass  by  Thomas  Helps' 
will,  but  was  outstanding  in  his  heir-at-law,  and  accord- 
ingly this  petition  was  presented  by  the  new  trustees  for  an 
order  vesting  in  them  the  legal  estate  in  the  whole  of  the 
settled  property.  The  infant  heir  was  not  made  a  re- 
spondent. 

Ghitty^  Q.C.,  and  Leeson,  for  the  petitioners :  It  appears 
doubtful  upon  the  authorities  whether  the  legal  estate  in 
this  trust  property  passes  or  not. 

(»)  8  Oh.  D.,  166;  17  Eng.  R.,  821. 
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In  the  first  place,  the  rule  is  that  where  legacies  are  fol- 
lowed by  a  general  devise  of  real  estate  the  legacies  are 
charged  on  the  real  estate,  Oreoille  v.  Browne Q) ;  and  your 
Lordship  recognized  that  rule  in  In  re  Brooke  (^).  In  the 
recent  case  of  In  re  Packman  and  Moss  ('),  your  Lordship 
held  that  a  general  devise  of  real  estate  charged  with  debts 
and  funeral  expenses — and  we  submit  the  same  rule  applies 
as  to  legacies — does  not  pass  the  legal  estate  in  mortgaged 
property. 

In  Martin  v.  Laverfon{%  Vice-Chancellor  Malins  held 
that  a  mortgaged  estate  did  not  pass  under  a  general  devise, 
but  there  the  gift  was  to  tenants  in  common,  one  moiety 
being  settled. 

Again,  in  In  re  Smithes  Estate  (^\  your  Lordship  held 
that  a  mortgaged  estate  did  not  j)ass  under  a  general  residu- 
ary devise,  but  there  also  the  residue  was  settled. 

Where  there  is  a  general  devise  subject  to  a  charge  of 
debts  and  legacies,  it  might,  no  doubt,  be  convenient  to 
sever  the  gift  and  hold  that  the  debts  and  legacies  are 
charged  exclusively  on  *the  property  which  was  the  [506 
testator's  own,  as  in  In  re  Teape's  Trusts (^\  where  a  tes- 
tator, having  a  limited  power  of  appointment,  made  a  gen- 
eral devise  and  bequest,  preceded  by  a  direction  for  payment 
of  his  debts  and  funeral  expenses ;  and  the  gift  was  read  as 
a  charge  of  the  debts  and  funeral  expenses  upon  the  tes- 
tator's own  property.  It  seems,  however,  clear  from  the 
older  authorities,  that  where  there  is  a  charge  of  debts  and 
legacies,  a  general  devise  will  not  pass  trust  estates :  Roe 
V.  Reade  (') ;  Duke  of  Leeds  v.  Munday  (") ;  Hope  v.  Lid- 
dell  O  ;  Theobald  on  Wills  (*'). 

The  difficulty  in  the  present  case  arises  from  the  recent 
decision  in  In  re  Brown  and  Sibly's  Contract {'^\  where 
Vice-Chancellor  Malins,  following  what  Vice-Chancellor 
Giflfard  considered,  in  In  re  Stevens'  Will  ("),  to  be  the  rule 
of  convenience,  and  dissenting  from  your  Lordship's  view 
in  In  re  Packman  and  Moss{*)y  held  that  trust  estates 

})assed  under  a  general  devise  notwithstanding  a  charge  of  . 
egacies. 
'  [They  also  mentioned  Lysaght  v.  Edwards  (").] 

(»)  7  H.  L.  C,  689.  C)  8  T.  R.,  118. 

(»)  8  Ch.  D.,  630,  632;  18  Eng.  R.,  784.  O  8  Ves.,  848. 

(»)  1  Ch.  D.,  214.    •  (•)  21  Beav.,  188. 

(*)  Law  Rep.,  9  Eq.,  668.  Q^)  Pages  76,  76. 

(»)  4  Ch.  D.,  70;  19  Eng.  R.,  676.  (")  8  jCh.  D.,  166 ;  17  Eng.  R.,  821. 

(•)  Law  Rep.,  16  Eq.,  442;  6  Eng.  R.,  (")  Law  Rep.,  6  Eq.,  597. 

801.  (»»)  2  Ch.  D.,  499 ;  17  Eng.  R.,  694. 
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Jessel,  M.R.:  This  is  a  question  of  title  to  real  estate  ; 
and  I  must  say  it  appears  to  me  that  the  case  is  concluded 
by  authority  upon  this  very  point. 

First,  what  is  the  meaning  of  the  will  itself  ?  Now,  on 
that  point  I  will  read  what  Lord  Eldon  said  in  Lord  Bray- 
broke  v.  Inskip{') :  "  In  each  case  you  must  look  at  every 
part  of  the  will  for  the  intention  with  regard  to  such  prop- 
erty. ...  I  know  no  case,  which  states  as  the  rule,  that 
trust  estates  shall  not  pass  under  general  words,  unless  an 
intention,  that  they  should  pass,  appears ;  and  I  incline  to 
think,  they  will  pass,  unless  I  can  collect  from  expressions 
in  the  will  or  purposes-  or  objects  of  the  testator,  that  he 
did  not  mean  they  should  pass." 

Lord  Braybroke  v.  Inskip  is  still  law,  and  that  is  the 
607]  r'lle ;  you  *must  find  something  in  the  will  showing 
the  testator's  intention  that  bis  trust  estates  should  not 
pass  under  general  words. 

We  must,  then,  first  look  at  the  will.  The  testator  gives 
various  pecuniary  legacies,  '*  and  all  the  rest  and  residue  of 
his  estate,  real  and  personal,"  he  devises  and  bequeathes  to 
his  wife  absolutely. 

Now  it  has  been  decided  by  Greville  v.  Browne  {^\  and  a 
host  of  other  authorities,  that  by  such  a  will  the  testator 
intends  to  charge  his  real  estate  so  given  to  his  wife  with 
the  legacies.  What  he  means  to  give  is,  ''the  residue  of 
my  real  estate  which  shall  remain  after  payment  of  the 
legacies." 

It  is,  therefore,  the  same  thing  as  if  he  had  said,  "  I  give 
my  real  estate  charged  witfi  payment  of  the  before  men- 
tioned legacies." 

Then  the  question  is,  whether,  if  a  man  gives  his  real 
estate  charged  with  legacies,  the  gift  will  pass  real  estate  of 
which  he  is  trustee  ? 

I  will  first  of  all  consider  the  case  upon  the  authorities, 
and  the  first  I  will  refer  to  \^  Inre  Brown  and  8ibly*s  Con- 
tract i^).  Now,  I  cannot  conceal  from  myself  that  the  Vice- 
Chancellor  Malins  in  that  case  decided  the  exact  contrary 
to  what  I  am  going  to  decide.  There  the  testator,  after 
giving  numerous  legacies,  gave  "the  rest  and  residue"  of 
his  property  to  his  great-nephew.  The  learned  Vice-Chan- 
cellor  was  right  in  his  view  tnat  it  was  the  same  as  if  the 
testator  had  said,  "I  give  all  my  real  estate  charged  with 
the  legacies  ;"  but  then  he  goes  on  to  observe,  "If  another 
man  says,  '  I  give  all  my  real  estate,  charged  with  the  pay- 
ment of.  debts  and  legacies,'  what  impropriety  is  there  in 

0)  8  Ves.,  417,  435.      («)  7  H.  L.  C,  689.      C)  8  Ch.  D.,  156;  17  Eng.  R.,  821. 
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saying  that  the  trust  estates  will  pass  ?  The  rational  and 
convenient  coarse  is  to  say  that  trust  estates  pass,  but  that 
the  charge  affects  those  estates  only  which  belong  to  the 
testator  beneficially." 

Now  I  am  not  going  to  give  any  opinion  as  to  what  is 
rational  and  what  is  not ;  I  will  merely  say  that  that  is  a 
decision  in  the  year  1876,  and  that  the  rule  has  been  settled 
by  a  long  string  of  authorities  which  neither  the  learned 
V  ice-Chancellor  nor  I  can  overrule  however  irrational  they 
may  be:  so  I. will  not  say  whether  they  are  or  are  not 
irrational. 

The  point  that  a  direction  to  pay  debts  followed  by  a  gen- 
eral *aevise  of  real  estate  creates  a  charge  of  the  [508 
debts  upon  the  real  estate  has  been  decided ;  it  has  also 
been  decided  that  a  bequest  of  legacies  followed  by  such  a 
devise  has  the  same  effect.  It  is  therefore  (^uite  clear  upon 
principle  that  whenever  you  find  a  direction  to  pay  debts 
and  legacies,  or  debts  alone,  or  legacies  alone,  followed  by  a 
general  devise  of  real  estate,  that  is  sufficient  to  charge  the 
real  estate :  there  are  decisions  on  all  three  points.  That  is 
settled  law  which  the  court  is  bound  to  follow. 

I  wish  it  to  be  distinctly  understood  that  I  am  not  decid- 
ing whether  or  not  it  is  right,  rational,  or  convenient  that 
under  such  circumstances  wnere  a  testator  has  trust  estates 
you  should  split  the  gift,  so  to  speak,  and  say  that  the 
charge  only  anects  those  estates  which  belong  to  the  testa- 
tor beneficially :  all  I  say  is  that  it  is  now  too  late  to  give 
any  opinion  upon  that,  and  I  will  refer  to  authority  to  snow 
that  it  has  already  been  decided  that  you  cannot  so  split 
the  gift. 

The  first  case  to  which  I  will  refer  is  Roe  v.  Reade  (*),  de- 
cided in  1799,  There  a  testator  devised  all  his  real  estate  to 
his  son,  after  payment  of  his  debts,  legacies,  and  funeral 
expenses,  and  tne  (][uestion  was  whether  a  trust  estate  passed 
under  the  devise :  it  was  held  that  it  did  not,  by  reason  of 
the  direction  as  to  payment  of  his  debts,  legacies,  and 
funeral  expenses.  What  Lord  Kenyon  said  was  this  (*), 
"  The  trustee  (the  devisor)  had  no  beneficial  interest  in  him- 
self ;  he  was  a  mere  naked  trustee,  though  the  use- was  exe- 
cuted in  him ;  and  when  he  set  about  to  make  a  disposition 
of  his  property  hy  his  will,  he  used  general  words  in  the 
residuary  clause,  giving  all  his  estates  'after  payment  of  his 
debts,  legacies,  and  funeral  expenses.'  Now  these  latter 
govern  and  restrain  the  general  effect  of  the  former  words, 

(')  8  T.  R.,  118.  O  8  T.  R.,  122. 

22  Eno.  Rep.  33 
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and  show  that  he  only  meant  to  give  that  in  which  he  had  a 
beneficial  interest,  and  which  he  had  a  power  of  charging 
with  the  payment  of  his  own  debts.  But  it  is  clear  that  he 
could  not  subject  the  estate  in  question  to  his  own  debts ; 
this  satisfies  me  that  he  had  no  idea  of  disposing  of  the  trust 
estate ;  and  therefore  I  think,  on  the  authority  of  Strong  v. 
Teatt{')j  that  the  estate  in  question  did  not  pass  by  the 
residuary  clause  in  this  will."  That  reasoning  is  quite  as 
applicable  to  legacies  as  to  debts. 

509]  *Now  the  next  case  to  which  it  is  desirable  to  refer 
is  lie  Horsfall  ('),  decided  in  1825.  That  was  a  case  of  a 
mortgaged  estate,  but  the  reasoning  is  the  same.  There  a 
testator,  after  directing  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  making  certain  devises  of 
real  estate,  gave  to  trustees  ''all  the  rest,  residue,  and  re- 
mainder of  and  in  all  and  singular  the  property,  estate,  and 
effects,  which  he  should  be  possessed  of,  or  entitled  to,  or 
over  which  he  should  have  a  disposing,  power,  at  the  time 
of  his  decease,  of  what  nature  or  kind  soever  the  same  might 
be;"  and  the  question  was  whether  the  legal  estate  in  cer- 
tain mortgaged  premises  passed  under  the  general  devise. 
Chief  Baron  Alexander  held  that  it  was  clear,  according  to 
all  the  authorities,  that  the  legal  estate  in  the  mortgaged 
premises  did  not  pass  by  the  general  devise. 

The  next  case  on  the  subject  is  Doe  v.  I/igTUfoot  ("),  de- 
cided in  1841.  It  is  an  authority  which,  upon  the  judgment, 
is  exactly  in  point,  though  the  will  itself  is  not  precisely  in 
point ;  but,  as  I  have  often  said,  in  order  to  see  whether' an 
authority  is  in  point  you  should  look  at  the  judgment  and 
the  judge's  statement  of  the  facts.  There  the  gift  was,  ac- 
cording to  the  statement  in  the  report,  of  all  the  testator's 
real  and  personal  estates,  "  after  payment  of  his  just  debts 
and  funeral  expenses,"  to  certain  persons  as  tenants  in  com- 
mon in  fee.  The  question  was  whether  a  mortgaged  estate 
passed,  and  it  was  held  that  it  did  not.  Lord  Abinger 
said  (*),  ''  This  is  not  the  case  of  a  general  devise  of  all  the 
testator's  real  estates,  without  any  words  of  restriction,  but 
a  devise  of  all  his  real  estates  after  payment  of  his  debts 
and  legacies,  i.e.,  after  payment  of  them  by  the  devisee  out 
of  the  estates  devised.  The  cases  which  have  been  referred 
to  show  that  such  a  devise  is  not  sufficient  to  pass  estates  of 
which  the  testator  is  seised  only  as  a  trustee,  since  he  cannot 
llave  intended  to  subject  them  to  the  payment  of  his  debts 
and  legacies ;   and  a  mortgagee  is  only,  as  to  the  land,  a 

(')  2  Burr.,  912.  (»)  8  M.  A  W.,  563. 

O  M'Cl.  «fe  Y.,  292,  (^)  8  M.  A  W.,  658. 
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trustee  for  the  mortgagor."  Baron  Parke  said(*),  ''I  am 
ot  the  same  opinion.  This  is  altogether  a  question  as  to  the 
intention  of  the  testator ;  and  by  a  devise  of  all  his  real  and 
personal  estates,  'after  payment  of  all  his  just  *debts  [510 
and  legacies,'  he  could  not  have  intended  that  estates  should 
pass  of  which  he  was  seised  mereljr  as  mortgagee,  but  only 
estates  which  he  had  power  to  subject  to  the  payment  of  his 
debts  and  legacies,  that  is  to  say,  those  which  were  equita- 
bly as  well  as  legally  his  own.  The  property  in  question, 
therefore,  did  not  pass  by  this  will."  jBarons  Alderson  and 
Rolfe  concurred. 

That  case  is,  therefore,  a  strong  authority  where  the  direc- 
tion is  to  pay  debts  and  legacies. 

The  next  case  is  Hope  v.  LiddeUi^\  decided  in  1855. 
There  the  testator,  William  Thompson,  devised  all  his  real 
estates  to  his  sister  charged  with  a  single  legacy,  and  one  of 
the  questions  in  the  suit  was  whether  the  devise  passed  a 
trust  estate  which  was  vested  in  the  testator.  There  was  an 
elaborate  argument  upon  the  other  questions  in  the  case, 
and  the  Master  of  the  Rolls  says  ('),  "  The  first  question 
raised  is,  whether  the  legal  estate  in  Dr.  Spencer's  heredita- 
ments passed  bv  this  will,  or  whether  it  descended  on  his 
heir-at-law?  This  was  not  very  strenuously  contested, 
and,  in  my  opinion,  little  doubt  can  be  entertained,  but 
that  the  will  of  William  Thompson  did  not  dispose  of 
this  trust  estate,  and  that  the  legal  estate  in  Dr.  Spencer's 
devised  estates  descended  on  Jonas  Thompson,  the  heir- 
at-law  of  the  trustee."  That,  therefore,  is  a  distinct  de- 
cision that  the  fact  of  the  real  estate  being  subject  even 
to  a  single  legacy  is  sufficient  to  prevent  the  trust  estate 
from  passing. 

It  seems  to  me,  therefore,  to  have  been  decided  long  before 
the  year  1876  that  where  there  is  a  charge  of  debts,  or  of 
debts  and  legacies,  or  of  legacies  only,  a  bare  trust  estate 
will  not  pass  under  a  general  devise  of  real  estate. 

I  therefore  decide  that  this  trust  estate  did  not  pass  under 
the  will,  and  I  accordingly  make  a  vesting  order. 

Solicitors :  Meredith^  Roberts  &  Mills^  agents  for  Helps, 
Birch  &  Co.,  Chester. 

(»)  8  M.  «fe  W.,  659.  C)  21  Beav.,  188.  (»)  21  Beav.,  200. 

See  10  Eng.  Rep. ,  781  note  ;  14  Eng.  otherwise  is  found  in,  or  may  be  gath- 

Rep.,  337  note  ;  17  Eng.  Rep.,  808  note,  ered  from,  the  will  in  connection  with 

The  personal  estate  of  a  testator  is  the  surrounding  circumstances, 

the  primary  fund  for  the  payment  of  The  will  of  C,  after  directing  the 

general  legacies;  and  it  Is  the  only  fund,  payment  of  his  debts  out  of  his  per-  . 

unless  express  direction  or  a  clear  intent  sonal  property,  and  after  certain  gen- 
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eral  bequests  to  strangers  to  his  blood, 
and  a  specific  devise  of  certain  real 
estate,  contained  this  residuary  clause  : 
"  I  give,  devise  and  bequeath  all  the 
rest,  residue  and  remainder  of  mj  es- 
tate, real  and  personal,  to  the  execu- 
tors of  my  *  *  will  in  trust  *  *  to  rent 
the  rest  of  my  real  estate,  and  to  invest 
the  rest  of  my  personal  estate  and  to 
keep  the  same  invested  in  good  secu- 
rities." Then  followed  a  specification 
of  the  trusts,  which  were  for  the  benefit 
of  the  testator's  widow  and  children. 
The  clause  contained  the  only  provision 
for  the  latter  and  the  principal  pro- 
vision for  the  former,  and  embraced 
the  largest  part  of  the  testator's  estate. 
The  personal  estate  proved  insufficient 
to  pay  the  debts  and  general  legacies, 
the  inadequacy  bein^  revealed  after  the 
testator's  death.  Held,  that  the  gen- 
eral legacies  were  not  chargeable  upon 
the  residuary  real  estate  :  Bevan  «. 
Cooiwr,  72N.  Y.,  318. 

While,  to  make  legacies  a  charge  on 
land,  it  must  be  found  that  such  was 
the  testator's  intention,  still  it  is  not 
necessary  that  its  ascertainment  should 
rest  on  direct  expression.  It  is  suffi- 
cient that  the  intention  appear  by  nat- 
ural and  obvious  implication  from  the 
provisions  of  the  will. 

Testator  gave  certain  land  to  one  of 
his  sons,  at  $33  per  acre,  the  proceeds 
thereof  to  be  divided  into  eight  equal 
shares,  and  distributed  e<jually  among 
his  sons  and  daughters.  Held,  that  it 
was  the  intent  of  the  testator  that  the 
land  should  be  charged  with  these 
legacies,  and  that  the  legatees  had  a 
lien  on  the  proceeds  of  a  sale  of  the 
real  estate  :  Gilbert's  Appeal,  85  Penn. 
St.  R.,  847. 

A  testator,  by  his  will,  bequeathed 
certain  specific  pecuniary  legacies  to 
persons  therein  named,  and  then  pro- 
ceeded, "after  the  payment  of  my 
funeral  expenses,  the  payment  of  my 
lust  debts  and  the  payment  of  the 
legacies  aforesaid,  I  give,  devise  and 
b^ueath  unto  my  son,  William  John- 


son, all  the  rest  and  residue  of  my 
estate,  real  and  personal,  wherever  the 
same  may  be  situated.  Held,  that  the 
legacies  were  charged  upon  the  real 
estate,  and  the  residuary  legatee,  by 
taking  possession  thereof  under  and  by 
virtue  of  the  will,  became  personally 
liable  for  the  payment  of  the  legacies 
without  any  express  promise  by  him: 
Stoddard  «.  Johnson,  13  Hun,  600. 

Where  the  intent  of  a  testator  to 
make  a  complete  disposition  of  all  his 
property  is  manifest  throughout  his 
will,  its  provisions  should  be  so  con- 
strued, if  they  reasonably  may,  as  to 
carry  that  intent  into  effect.  While  an 
apparent  general  intent  cannot  control 
his  particular  directions  plainly  to  the 
contrary,  or  enlarge  dispositions  be- 
yond their  legitimate  meaning,  it  is  of 
weight  in  determining  what  he  in- 
tended by  particular  devises  or  bequests 
that  may  admit  of  an  enlarged  or  a 
limited  construction. 

The  rule  in  the  construction  of  wills, 
where  certain  things  are  enumerated, 
that  a  more  general  description,  which 
is  coupled  with  the  enumeration,  is  com- 
monly understood  to  cover  only  things 
erusdem  generii  with  the  particular 
things  mentioned,  rests  on  a  mere  pre- 
sumption easily  rebutted  by  anything 
which  shows  that  the  larger  subject 
was  in  fact  in  the  testator's  view. 

The  will  in  this  case  construed,  and 
held,  1,  that  the  testator  intended  to 
dispose  of  his  entire  estate,  and  not  to 
die  intestate  as  to  any  portion  of  it. 
2.  That  his  direction  to  his  executors 
to  sell  all  his  estate  not  otherwise  de- 
vised and  bequeathed  was  intended  to 
secure  a  complete  conversion,  to  all  in- 
tents, of  his  entire  property  into  per- 
sonal estate.  8.  That,  with  the  excep- 
tion of  the  lot  devised,  his  entire  estate, 
both  real  and  personal,  after  the  pay- 
ment of  his  debts  and  of  the  legacies 
prior  to  that  given  to  the  residuary 
legatee,  passed  to  the  latter  :  Qwin  v. 
HUton,  95  U.  S.  R.,  691. 
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[5  Chancery  Division,  616.] 
V.C.M.,  April  18,  1877. 

*  Widgery  v.  Tepper.  [516 

[1874    W.     90.] 

Wif/a  Cho8e  in  Action — ScUe  hy  Husband — RediicHon  into  Posseuion — Jiiffhi  to  ut 

cuide  Sale. 

A.  being  entitled  in  right  of  his  wife  to  a  share  of  an  intestate's  estate,  sold  the 
share  to  R,  a  solicitor,  who  conducted  a  suit  to  administer  the  estate.  A.  prede- 
ceased his  wife,  and  B.  died  subsequently.  A  suit  was  instituted  by  the  executors 
of  A.  to  set  aside  the  sale,  on  the  ground  that  information  in  the  possession  of  B. 
as  to  the  real  value  of  the  property  was  concealed  from  A.  at  the  time  of  the  sale : 

Hdd,  upon  a  preliminary  objection,  that  the  sale  by  A.  of  his  wife's  choM  in  aetian 
was  a  reduction  into  possession,  which  was  voidable  under  certain  circumstances, 
and  the  right  of  ayoidance  being  in  the  husband  survived  to  his  executors,  and  they 
were  the  persons  entitled  to  sue,  and  not  the  wife's  representatives. 

Joseph  M.  W.  Tu^iner,  R.A.,  died  in  1861,  having  made 
a  will,  giving  a  portion  of  his  property  to  persons  therein 
named,  and  bequeathed  some  of  his  pictures  to  the  National 
Gallery  for  exhibition  to  the  public,  but  having  died  intes- 
tate as  to  other  property,  including  his  engravings,  pictures, 
drawings,  and  sketches.  This  suit  was  instituted  for  the 
administration  of  the  estate  of  the  deceased,  and  by  an  or- 
der in  that  suit  made  by  Vice-Chancellor  Kindersley  on  the 
19th  of  March,  1856,  it  was  declared  that  the  engravings 
now  in  question,  and  also  such  of  the  pictures,  drawings, 
and  sketches  as  should  not  have  been  selected  by  the  per- 
sons appointed  to  select  the  same  on  behalf  of  the  National 
Gallery,  belonged  to  the  defendants,  as  part  of  the  testator's 
estate,  in  the  proportions  following,  that  was  to  say,  as  to 
one-fifth  part  to  the  defendant  Thomas  Price  Turner ;  as  to 
one  other  fifth  part  thereof,  to  the  defendant  Mary  Mat- 
thews ;  as  to  one  other  fifth  part  thereof,  to  the  defendant 
John  Widgery,  and  Mary  Ann  Turner  his  wife,  in  her  right ; 
and  so  on  as  to  the  remaining  fifth  parts.  And  it  was  or- 
dei'ed  that  such  engravings,  pictures,  drawings  and  sketches, 
should  be  delivered  up  by  the  trustees  of  the  National  Qul- 
lery  to  Jabez  Tepper  on  behalf  of  the  defendants  Thomas  P. 
Turner,  Mary  Matthews,  John  Widgery,  and  Mary  Ann 
Tnrner  his  wife,  and  the  other  persons  therein  named. 

*In  January,  1858,  Jabez  Tepper,  a  solicitor,  who  [517 
was  the  son  of  one  of  the  next  of  kin,  and  who  represented 
them  all  in  the  administration  suit,  called  the  parties  to- 
gether, and  offered  to  give  each  of*  them  £600  for  his  share 
in  the  property  of  the  deceased  Joseph  Turner.  One  of  the 
next  01  kin,  Mr.  Coham  Turner,  declined  to  accept  the  offer, 
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but  the  others,  including  J.  Widgery  and  his  wife,  accepted 
the  oflfer  and  received  the  £500  for  their  share  in  the  engrav- 
ings, pictures,  drawings  and  sketches. 

J.  Widgerv  died  in  the  year  1861,  and  his  wife  died  in 
1871,  and  Jabez  Tepper  died  in  1872.  This  suit  was  insti- 
tuted by  the  executors  of  J.  Widgery  against  the  repre- 
sentatives of  Jabez  Tepper,  praying  that  the  sale  of  the 
engravings,  &c.,  might  be  set  aside  on  the  ground  that  Jabez 
Tepper  at  the  time  of  the  sale  well  knew  that  they  were  of 
mucn  greater  value  than  the  sum  so  paid  to  the  next  of  kin, 
and  that  he  had  in  his  possession  a  valuation  of  the  prop- 
erty made  for  the  purpose  of  the  probate  duty  by  Mr.  Gam- 
bart,  which  amounted  to  £5,000 ;  and,  f urtner,  that  if  he 
did  not  know  the  value  it  was  his  duty  as  the  confidential 
solicitor  of  the  parties  to  have  ascertained  the  value  of  the 
property,  and  to  have  informed  his  clients  the  next  of  kin 
thereof. 

Another  suit,  intituled  Turner  v.  Tepper^  was  instituted 
at  the  same  time  with  this  suit  of  Widgery  v.  Tepper  by 
another  of  the  next  of  kin  for  a  similar  purpose.  That  suit 
came  on  for  hearing  at  the'  same  time  with  this,  but  was  or- 
dered to  stand  over  for  further  evidence. 

A  preliminary  objection  was  now  raised  that  the  share  of 
this  property,  which  was  a  chose  in  action  belonging  to  the 
wife  of  J.  Widgery,  was  never  reduced  into  possession  by 
her  husband,  and  that,  she  having  survived  him,  the  prop- 
erty belonged  to  her,  and  that  the  suit  for  setting  aside  the 
sale  to  Jaoez  Tepper  should  have  been  instituted  by  the 
representatives  oi  the  wife,  and  npt  by  the  executors  of 
the  husband. 

J.  Pearson^  Q.C.,  and  W.  Karsldke^  for  the  plaintiffs,  the 
executors  of  J.  Widgery :  The  objection  to  our  title  is  that 
these  articles  were  not  reduced  into  possession, by  J.  Wid- 
gery during  his  life,  and  that  as  he  predeceased  his  wife  his 
51o]  executors  are  not  entitled  to  sue,  but  the  *  wife's 
representatives  are  the  i)ersons  in  whom  the  right  is  vested. 
We  say  that  in  fact,  law  and  equity,  the  property  was  the 
roperty  of  J.  Widgery,  and  belonged  to  his  executors,  and 
is  wife  had  no  interest  in  it  except  so  far  as  she  might  take 
under  her  husband's  will. 

In  the  first  instance,  we  need  only  go  to  the  decree  made 
by  this  court  in  1856,  by  which  the  fifth  share  in  the  engrav- 
ings, pictures,  drawings  and  sketches  was  ordered  to  be  paid 
to  J.  Widgery  and  his  wife  in  her  right,  that  was  sufficient 
to  give  the  husband  an  absolute  right  to  the  property.    The 
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principle  was  laid  down  in  Forbes  v.  PhippsQ);  there  a 
jeme  covert  was  entitled  to  one-sixth  of  the  residue  of  a 
testator's  estate;  upon  a  bill  filed  by  another  residuary 
legatee  to  which  she  and  her  husband  were  defendants,  a 
decree  was  made  for  a  sale  of  the  estate,  and  payment  of 
one-sixth  to  the  husband  and  wife,  and  it  was  held  that  the 
wife's  share  vested  absolutely  in  her  husband  by  the  decree. 
Hore  V.  Bechei^  (*)  is  also  an  authority  in  support  of  our  ar- 
gument. Reduction  into  possession  after  tne  decree  was 
unnecessary,  but  if  it  was  necessary,  then  the  sale  by  J. 
Widgery  was  an  absolute  sale  to  Jabez  Tepper,  which,  un- 
der certain  circumstances,  might  be  set  aside.  It  was  void- 
able by  reason  of  the  conduct  of  Tepper.  J.  Wid^erj^ 
might,  during  his  life,  have  brought  a  suit  to  set  it  aside, 
and  that  right  is  now  vested  in  his  executors. 

Bristowe,  Q.C.,  and  T.  A.  Roberts^  for  the  representatives 
of  Mrs.  Widgery :  Either  the  alleged  sale  to  Tepper  by 
Widgery  and  his  wife  was  a  sale  or  it  was  not.  The  nature 
of  the  claim  is  that  it  was  not  a  sale.  It  is  called  an 
alleged  sale,  and  it  is  asserted  that  the  alleged  sale  by 
Widgery  in  right  of  his  wife  was  not  a  sale,  and  if  not  a 
sale,  then  there  was  no  reduction  into  possession  by  Wid- 
gery on  the  ground  of  its  being  a  sale.  The  whole  case  made 
by  the  plaintiffs  is  that  it  was  no  sale.  It  might  amount  to 
an  intention  to  reduce  into  possession,  but  that  is  not  suffi- 
cient to  satisfy  the  law,  Roper's  Husband  and  Wife("); 
and  consequently  the  wife  surviving  the  husband  would  be 
entitled  to  the  property  *as  she  is  entitled  to  every  [519 
chose  in  action  not  reduced  into  possession.  You  must 
have  corporeal  possession  of  the  thing  itself,  and  here  there 
was  none.  There  was  only  an  intention  to  make  a  sale, 
which  the  plaintiffs  allege  was  never  carried  into  effect. 
Even  where  a  husband  recovers  a  judgment  for  his  wife's 
debt,  and  dies  before  execution,  the  wife  is  entitled,  and  not 
the  husband's  executors.  Bond  v.  Simmons  (^)\  and  if  the 
husband  hands  over  property  to  another  person  for  the 
benefit  of  the  wife,  that  does  not  reduce  it  into  possession : 
Daniell's  Ch.  Prac.  (*).  Where  a  sale  is  set  aside,  the  par- 
ties are  put  in  the  same  position  as  before  the  sale  was 
made. 

GlassCj  Q.C.,  and  C.  H,  Turner^  for  the  representatives 
of  Jabez  Tepper :  It  may  be  assumed  that  the  sale  was  a 
voidable  transaction,  but  still  the  right  of  avoidance  was  in 

(»)  1  Eden,  602.  (*)  8  Atk.,  20. 

O  12  Sim.,  465.  (»)  4th  ed.,  p.  114. 

(»)  Vol  i,  p.  204. 
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the  wife.  Even  an  absolute  assignment  by  the  husband 
would  not  have  been  good  against  the  wife,  because  by  the 
decree  the  engravings  were  ordered  to  be  delivered  to  Jabez 
Tepper  on  benalf  of  himself  and  the  other  parties,  and  the 
share  of  Mrs.  Widgerv  was  to  belong  to  J.  Widgery  and  his 
wife  in  her  right.  They  never  were  handed  over  to  them, 
but  the  husband  sold  his  right :    Hutchings  v.  Smith  ('). 

If  it  was  a  voidable  contract,  the  right  of  avoidance  sur- 
vived to  the  wife.  Then  if  it  was  a  sale  with  part  payment, 
that  would  not  be  sufficient  on  the  authority  oi  Is  ash  v. 
Nash  (*)  to  reduce  the  whole  into  possession.  Reduction 
into  possession  of  part  is  not  sufficient,  since  quoa^  the 
residue  it  remained  in  the  wife,  and  never  was  taken  out  of 
her.  The  case  of  Prole  v.  Soady  {)  is  a  decision  in  favor  of 
our  view  of  the  case.  Forbes  v.  Phipps  (*)  cannot  be  relied 
upon  as  an  authority  according  to  the  note  in  the  edition  of 
Eden  of  1827,  p.  607. 

Malins,  V.C.:  I  am  not  hearing  this  case  on  its  merits  ; 
but  there  being  a  preliminary  objection,  which  the  defen- 
520]  dants  contend  is  fatal  to  the  *right  of  the  plaintiffs 
to  sue,  which  if  it  were  successful  would  make  an  end  of 
the  whole  matter,  it  is  convenient  that  that  question  should 
be  decided  before  the  case  comes  on  on  its  merits. 

The  case  stands  thus :  Although  Mr.  Turner  made  a  will, 
he  died  intestate  as  to  a  considerable  part  of  his  property. 
Among  the  property  of  which  he  so  died  intestate  were  the 
engravings  in  question  in  this  suit  and  the  other  suit  which 
has  been  partly  heard  before  me,  the  right  to  which,  there- 
fore, devolved  on  his  next  of  kin,  as  being  undisposed  of  by 
his  will.  The  next  of  kin  were  five  in  number,  and  one  of 
them  was  Mrs.  Widgery.  There  had  been  a  decree  by  Vice- 
Chancellor  Kinderslev  for  the  administration  of  Turner's 
estate ;  and  by  that  decree,  in  1856,  the  court  did  declare 
that  the  engravings,  and  also  such  of  the  pictures,  drawings, 
and  sketches  which  should  not  have  been  selected  by  the 
trustees  of  the  National  Gallery,  belonged  to  the  five  next 
of  kin,  including  J.  Widgery  and  Mary  Anne  Turner,  his 
wife,  in  her  right,  in  the  proportions  following,  that  was  to 
say,  as  to  one-fifth  part  thereof,  to  Thomas  Price  Turner ; 
as  to  one  other  fifth  part  thereof,  to  Mary  Matthew ;  as  to 
one  other  fifth  part  thereof,  to  J.  Widgery  and  Mary  Anne 
Turner  his  wife  in  her  right.  For  the  purpose  of  my  present 
decision,  I  assume  that  the  effect  of  that  decree  was  to  give 
Mrs.  Widgery  the  property.     It  belonged  to  the  husband  in 

(')  9  Sim.,  137.  O  Law  Rep.,  8  Ch.,  220. 

C)  2  Madd.,  138.  (*)  1  Eden,  602. 
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right  of  his  wife ;  and  I  assume  that  if  the  husband  had 
done  nothing  more  than  rest  on  that  decree,  the  wife  surviv- 
ing would  have  become  absolutely  entitled  to  one-fifth  share 
of  these  engravings,  the  property  now  in  question.  There- 
fore, although  Mr.  Pearson  controverts  that  point,  it  is  use- 
less to  discuss  it  if  the  other  objection  fails.  But  for  the 
present  purpose  I  assume  (and,  indeed,  my  impression  is), 
if  nothing  more  had  been  done  the  right  would  have  sur- 
vived to  the  wife.  That  is  my  impression.  Of  course  it  is 
open  to  argument,  if  necessary,  but  in  my  view  of  the  case 
it  becomes  unnecessary. 

In  this  state  of  things,  the  husband  and  wife  being  entitled 
to  these  chattels  like  any  other  chattels,  the  transaction  of 
January,  1868,  takes  place.  That  transaction,  as  we  know 
very  well  by  the  evidence,  was  this:  that  Jabez  Tepper, 
who  was  the  solicitor  of  the  parties,  and  who  represented 
them  in  the  suit  for  the  *administration  of  Mr.  Tur-  [521 
Bar's  estate,  called  the  parties  together,  met  them  at  his 
office,  and  said  to  Mr.  and  Mrs.  Widgery  and  to  the  other 
parties,  "In  order  to  wind  up  the  estate  I  will  give  you 
JB600  for  each  of  your  shares."  His  own  mother  was  entitled 
to  one-fifth,  therefore  what  he  had  to  buy  up  was  four-fifths. 
Mr.  Coham  Turner  declined  to  accept  the  £600,  but  the 
others  did  take  the  £500,  including  Mr.  and  Mra.  Widgery, 
who  were  one  of  the  three  sets.  I  take  it  the  presence  of 
Mrs.  Widgery  had  no  effect  whatever ;  she  was  a  married 
woman.  Whatever  the  husband  did  was  his  act  and  his 
only;  and  the  result  is  precisely  the  same  as  if  Mrs.  Widgery 
had  not  been  present,  as  is  well  settled  by  all  the  authorities, 
which  decide  that  an  assignment  of  a  chose  in  action 
or  chattel  by  the  husband  and  wife  is  the  assignment  of 
the  husband  only.  In  Purdew  v.  Jackson  (*),  although  the 
wife  joined  in  an  assignment,  it  was  treated  precisely  the 
same  as  if  she  had  been  no  party  to  it,  because  she  is  incapa- 
ble of  binding  herself  during  coverture  unless  it  is  separate 
property.  Taking  it  as  a  sale  to  Mr.  Widgery,  then,  on  the 
27th  of  January,  1856,  Mr.  Widgery  agreed  to  take  £600 
(or  it  was  due  to  him  as  a  matter  of  account  between  him 
and  Jabez  Tepper)  for  these  pictures.  This  is  not  a  charge 
or  a  mortgage,  like  the  cases  cited  of  Prole  v.  Soady  (*)  or 
Horev,  Becker  {*).  It  is  not  like  those  cases  which  are 
mere  charges  or  mortgages  on  the  property  of  the  wife  not 
actually  reduced  into  possession,  where  it  is  decided  that  a 
mortgage  or  charge  under  these  circumstances  does  not  bind 
the  wife  surviving.     But  it  was  an  attempt  to  make,  and 

(')  1  Russ.,  1.  (»)  Law  Rep.,  8  Ch.,  220.  («)  12  Sim.,  465. 

22  Eng.  Rep.  34 
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believed  by  the  Widgerys  at  the  time  to  be,  a  complete  sale 
out  and  out  of  the  property.  Nothing  can  be  more  distinct, 
to  my  mind,  than  that  the  act  of  selling  these  chattels  at 
that  time  and  receiving  the  purchase-money  was  a  complete 
parting  with  all  interest  in  them,  and  therefore  a  reduction 
of  them  into  possession  as  between  the  husband  and  wife. 
But  in  the  progress  of  time  it  has  turned  out,  as  it  is  said 
(which  I  shall  have  hereafter  to  decide)  on  the  assertion  of 
the  plaintiflf,  that  this  transaction  was  not  binding  on  Mr. 
Widgery,  for  that  two  material  facts  ought  to  have  been 
communicated  to  him  by  Jabez  Tepper,  who  was  his  solici- 
522]  tor,  but  which  were  not  communicated  *to  him.  One 
was  that  Jabez  Tepper  (this  is  what  the  plaintiffs  say),  the 

Eurchaser  and  their  solicitor,  possessed  information  which 
e  concealed  from  them,  namely,  that  an  eminent  valuer  of 
such  things  had  been  called  in  and  had  fixed  the  value  at 
£5,000  for  the  purpose  of  probate.  If  that  was  a  correct 
valuation,  then  the  share  on  that  valuation  alone  was  worth 
£1,000,  while  their  own  solicitor  induced  them  to  take  £500. 
Mr.  Glasse  very  fairljr  admitted  that  if  those  facts  turn  out 
as  alleged  by  the  plaintiff,  they  are  fatal  to  the  transaction, 
and  the  transaction  on  that  concealment  cannot  be  sup- 
ported. But  they  say,  even  if  that  fails,  there  is  another 
ground,  namely,  that  their  solicitor,  whose  duty  it  was  to 
protect  them,  entirely  failed  in  doin^  so ;  because  in  pro- 
tecting them,  before  tie  made  a  bargain  for  his  own  benefit, 
he  was  at  least  bound  to  ascertain  what  was  the  fair  market 
value  of  the  chattels  in  question,  that  is,  what  they  would 
have  produced  if  offered  lor  sale  in  the  ordinary  and  prudent 
course  of  business.  In  the  case  of  Turner  v.  Tepper  I  have 
had  a  large  body  of  evidence  showing  that  these  very  chat- 
tels, which  for  the  purpose  of  probate  had  been  valued  at 
£5,000,  if  offered  for  sale  by  public  competition  would  have 
fetched  at  least  £15,000,  which  would  have  made  Mr.  Wid- 
gery's  share  of  one-fifth,  for  which  he  was  induced  to  take 
£500,  worth  £3,000.  Therefore  on  that  ground,  even  if  the 
first  should  fail,  still  if  the  second  is  sustained,  it  is  con- 
tended that  on  the  general  doctrine  of  this  court  it  is  impos- 
sible that  a  solicitor  can  sustain  the  transaction  between 
himself  and  his  client  where  he  has  obtained  the  property 
for  about  one-sixth  part  of  its  value.  If  these  lacts  are 
ultimately  established  in  evidence,  it  may  be  my  duty  to 
set  aside  this  sale. 

But  what  is  the  effect  of  the  transaction  between  Mr. 
Widgery  and  the  purchaser?  Mr.  Widgery  undoubtedly 
intended  to  sell.     That  was  his  intention.     The  husband 
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and  wife  were  both  alive  three  years  after  the  sale  ;  he  died 
in  1861,  and  his  wife  in  1871 ;  the  date  is  immaterial,  because 
she  did  survive  him,  and  if  she  survived  him  one  day  it  is 
as  good  as  a  thousand,  and  therefore  all  rights  of  a  married 
woman  in  property  of  this  description  which  could  belong 
to  her  did  belong  to  her.  Both  of  them  survived  the  trans- 
action three  years.  Now  suppose  during  those  three  years 
Mr.  Widgery  had  found  out  all  these  factfe,  and  had  said  to 
*Jabez  Tepper,  who  was  still  alive,  "I  find  that  the  [523 
said  transaction  which  took  place  between  us  in  January, 
1858,  was  not  conducted  in  such  a  manner  as  it  ought  to 
have  been  by  you  as  my  solicitor.  You  ought  to  have  told 
me  of  that  valuation,  and  you  ought  to  have  told  me  what 
was  the  value  of  the  things,  and  if  you  did  not  know  you 
ought  to  have  ascertained,  and  I  am  advised,  under  these 
circumstances,  that  I  have  a  right  to  set  aside  that  transac- 
tion ;"  and  suppose  Tepper  had  offered  to  give  him  another 
£600,  and  Widgery  had  accepted  the  oflfer,  and  had  given 
him  an  absolute  release,  will  any  one  say  that  under  such 
circumstances  the  sale  confirmed  for  further  consideration 
deliberately  would  not  have  given  Jabez  Tepper  a  perfectly 
good  title.  Mr.  Glasse  admits  it  would.  If  that  would  have 
given  him  a  good  title,  what  was  the  position  1  The  contract 
was  not  void.  A  contract  to  sell  at  an  inadequate  price,  or 
under  circumstances  where  facts  ought  to  have  been  dis- 
closed which  were  not  disclosed,  giving  the  vendor  the  right 
to  set  aside  the  sale,  does  not  make  the  sale  void ;  but  it 
makes  it  voidable,  because  a  man  who  has  a  right  to  apply 
to  set  aside  the  sale  on  such  grounds  may  say,  ''I  have  a 
right,  but  I  will  not  exercise  it,"  and  the  consequence  is  he 
abandons  it,  and  the  original  purchaser  acquires  a  good 
title,  or  he  may  release  it.  It  is  a  settled  rule  of  law  that 
you  may  confirm  a  voidable  act,  but  an  act  which  is  void  is 
incapable  of  being  confirmed.  I  might  refer  to  black  letter 
books,  but  anybody  who  has  studied  the  principles  of  law 
knows  perfectly  well — from  Coke  on  Littleton  downwards, 
it  is  laid  down — that  a  void  act  cannot  be  confirmed,  but  a 
voidable  act  can.  This  was  a  transaction  capable  of  being 
confirmed.  Why  ?  Because  it  was  voidable,  and  voidable 
only.  In  whom,  then,  was  the  right  to  avoid  it  ?  Certainly 
not  in  the  wife,  but  in  the  husband.  The  right  of  avoiding 
this  at  any  time  he  thought  fit  being,  in  my  opinion,  in  the 
husband,  it  necessarily  from  him  devolved  on  his  executors 
as  part  of  his  general  estate. 
The  case  of  Nash  v.  NasJi  (*)  was  cited.    That  was  a  case 

0)  2  Madd.,  138. 
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where  the  father  gave  to  his  daughter  on  her  marriage  a 
check  for  £10,000,  and  she  went  to  the  bankers  and  changed 
the  check,  and  got  a  promissory  note  payable  to  herself  for 
£10,000,  which  she  handed  over  to  her  husband.  The  note 
524]  was  payable  to  her,  *as  I  collect.  It  is  not  very  dis- 
tinctly stated,  but  I  think  that  is  agreed  to  be  the  effect  of 
it.  The  bankers  gave  a  note  payable  to  the  wife.  The 
husband  was  in  possession  of  that  note ;  he  received  the  in- 
terest, and  he  also  received  £1,000  of  the  £10,000.  What 
had  he  reduced  into  possession?  £1,000.  What  had  he 
done  with  regard  to  the  £9,000  ?  He  got  a  promissory  note 
payable  to  the  wife.  No  doubt  Sir  J.  Leach  had  the  case 
argued  before  him.  He  was  obliged  to  decide  it.  I  decide 
many  cases  which  are  very  elaborately  argued  before  me, 
but  which  I  have  not  the  shadow  of  a  doubt  about  ten  min- 
utes after  I  have  heard  it  opened,  but  it  is  my  duty  to  hear 
the  argument.  I  have  no  doubt  in  my  own  mind,  but  I 
always  keep  my  mind,  as  well  as  I  can,  in  suspense  till  I  am 
satisfied  my  first  impressions  are  wrong.  I  do  not  think 
there  was  any  difficulty  in  Nash  v.  Nash  (*).  The  wife  hav- 
ing got  £10,000,  the  husband  received  only  £1,000.  It  was 
clear  there  was  no  reduction  into  possession  as  to  the  £9,000, 
and  I  used  the  expression  that  I  though  it  was  hardly  worth 
arguing,  though,  I  need  scarcely  say,  without  any  idea  of 
disrespect  to  so  distinguished  a  judge  as  Sir  J.  Leach. 

What  is  there  here  ?  Mr,  Widgery  did  .all  he  could  to 
dispose  of  the  things.  In  consequence  of  his  act  they  were 
handed  over  to  Jabez  Tepper.  I  must  consider  they  were  in 
his  possession  in  consequence  of  Mr.  Widgery' s  act.  He 
had  that  right  to  possession,  and  in  Mr.  Widgery,  beyond 
all  doubt,  to  my  mind,  there  was  vested  the  le^al  right  of 
confirming  it  if  it  was  voidable.  They  say  now  it  was  not 
voidable.  If  it  was  not  voidable,  the  bill,  when  it  comes  on 
for  argument,  will  have  to  be  dismissed. 

On  these  grounds,  I  am  of  opinion  the  right  of  suit,  if  Mr. 
Widgery  himself  were  now  alive,  would  certainly  be  in  him, 
and  as  he  is  dead,  I  am  of  opinion  it  is  in  the  executors.  I 
make  no  order,  but  simply  overrule  the  preliminary  objec- 
tion, and  decide  that  the  plaintiffs  have  a  right  to  sue  as  ex- 
ecutors of  J.  Widgery.  The  case  will,  therefore,  have  to  be 
heard  on  the  merits. ' 

Solicitors:  WhitaJcers  &  Woolhert;  Jl.  Turner  <fe  Son; 
Ouscotte^  Wadham  &  Daw, 

(0  2  Madd.,  138. 

In  this  country  the  cases  are  quite     in  the  principal  case  :  Bishop's  Married 
conflicting  on  the  question  considered     Women,  §§  111-155. 
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*/7i  re  London  and  Provincial  Consolidated    [525 

>     '   Coal  Company. 

Companif — Sfffnaioriea  to  Memorandum — Potoer  of  Direetora  to  refme  Allotment. 

Upon  the  formation  of  a  company  nine  persons  signed  the  memorandum  of  associa- 
tion. At  a  preliminary  meeting,  attended  by  four  of  these  persons,  a  resolution  was 
passed  that  no  shares  be  allotted  to  three  of  the  signatories  to  the  articles,  and  with 
their  consent  the  deposit  money  was  repaid  to  uem.  The  articles  contained  no 
power  to  accept  surrenders  of  shares  : 

Hdd^  that  the  directors  had  no  power  to  remit  the  shares ;  and  that  all  those  who 
had  signed  the  articles  were  liable  as  contributories  upon  the  winding-np. 

This  was  a  motion  in  the  winding-up  of  the  London  and 
Provincial  Consolidated  Coal  Company,  Limited,  that  so 
much  of  the  certificate  of  the  Chief  Clerk,  dated  the  16th  of 
March,  1877,  as  certified  that  Joseph  Hadley,  Henry  P. 
Norris,  and  William  Jacob  had  been  excluded  from  the  list 
of  contributories  mi^ht  be  discharged ;  and  that  the  said  list 
of  contributories  might  be  varied  by  including  therein  the 
names  of  the  said  Joseph  Hadley,  H.  P.  Norris,  and  William 
Jacob,  as  contributories  of  the  company  in  respect  of  the 
number  of  shares  set  opposite  to  their  respective  names. 

This  company  was  formed  by  articles  oi  association  dated 
the  30th  of  March,  1875,  and  it  was  registered  on  the  7th  of 
April,  1876.  The  articles  of  association  were  signed  by  nine 
persons,  including  Hadley,  Norris  and  Jacob,  the  persons 
who  now  sought  to  have  their  names  excluded  from  the  list 
of  contributories  for  five,  five,  and  twenty  shares  respect- 
ively. Upon  the  negotiations  for  the  establishment  oi  the 
company  it  was  arranged  that  the  offices  of  the  company 
should  De  those  of  Messrs.  Hadley  &  Norris,  who  were  land 
agents,  that  Hadley  should  be  the  secretary,  and  that  Jacob 
should  be  appointed  a  director.  Several  preliminary  meet- 
ings of  the  promoters  took  place,  at  which  disagreements 
arose  between  the  parties,  and  finally,  at  a  meeting  of  the 
directors,  held  on  tne  11th  of  May,  1875,  at  which  there  were 
present  William  Jacob  (chairman),  E.  G.  Burls,  H.  T. 
Holloway,  *and  P.  G.  Danvers,  resolutions  were  [526 
passed  that  the  offices  of  the  company  be  removed  from  the 
premises  of  Messrs.  Hadley  &  Norris;  that  Mr.  James 
Bellamy  be  appointed  secretary  of  the  company  in  the  place 
of  Mr.  J.  Hadley,  who  expressed  his  willingness  to  retire ; 
that  the  following  shares  be  allotted  (then  followed  the 
names  of  twelve  persons  for  132  shares  in  all).;  and  it  was 
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further  resolved  that  the  following  shares  be  not  allotted  : 
W.  Jacob,  twenty  shares ;  J.  Hadley,  five  shares ;  H.  P. 
Norris,  five  shares ;  A.  Fraser,  two  shares ;  and  that  checks 
be  drawn  in  favor  of  these  four  persons  by  Mr.  W.  Jacob, 
returning  their  deposits  in  full.     . 

It  was  well  understood,  upon  the  affidavits  in  support  of 
the  application,  that  all  three  applicants  should  be  aiscon- 
nected  with  the  company;  that  they  would  not  have  joined 
it  or  signed  the  articles  except  for  the  advantage  they  would 
have  gained  by  one  of  the  two,  Hadley  or  Norris,  being 
secretary,  and  their  offices  being  used  as  the  offices  of  the 
company,  and  Jacob  being  appointed  a  director.  None  of 
their  names  were  entered  on  the  register  of  members,  nor 
were  they  afterwards  in  any  way  connected  with  the  com- 

Eany.     It  they  had  been  treated  as  members  they  would 
ave  transferred  their  shares. 

A  resolution  to  wind  up  the  company  voluntarily  was 
passed  on  the  11th  of  April,  1876,  and  on  the  30th  of  June 
loUowing  an  order  was  made  that  the  voluntary  winding-up 
should  be  continued  under  the  supervision  of  the  court. 

Article  13  of  the  articles  of  association,  which  was  par- 
ticularly relied  upon,  was  in  the  following  terms:  "The 
directors  may,  if  they  think  it  advisable,  issue  anv  of  the 
shares  of  the  company  at  such  a  premium  as  they  deem  fit, 
or  may  from  time  to  time  issue,  sell,  or  dispose  of  any  such 
shares  at  such  a  discount,  or  on  such  other  conditions  as 
they  may  think  fit,  whether  such  shares  have  or  have  not 
been  previously  forfeited  or  cancelled  under  the  power  here- 
inafter conferred." 

J.  Pearson^  Q.C.,  and  Jolliffe^  for  the  official  liquidator  : 
Our  application  is  that  these  three  persons,  Hadley,  Norris, 
and  Jacob,  may  be  placed  upon  the  list  of  contributories. 
They  all  three  signed  the  articles  of  association  for  the 
527]  number  of  shares  set  ^opposite  to  their  names,  and 
for  those  shares  they  are  now  liable.  The  directors  had  no 
power  to  remit  the  shares  or  remove  the  shareholders  from 
the  list.  As  signatories  of  the  articles  they  bound  them- 
selves, under  the  23d  section  of  the  Companies  Act,  1862,  to 
carry  out  the  undertaking  as  members  of  the  company;  and 
the  provisions  of  the  Companies  Acts  would  be  entirely 
nugatory  if  the  directors,  after  signing  the  articles,  could  of 
their  own  accord  meet  together  and  resolve  that  none  of  them 
should  be  liable  for  the  shares  they  had  signed  for.  It  was 
decided  in  Duke's  Case  (')  that  the  memorandum  of  associa- 
tion irrevocably  binds  a  subscriber  thereof  to  contribute  the 

(')  1  Ch.  D.,  620. 
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proportion  of  the  capital  for  which  he  subscribes.  This  was 
followed  by  Eeans*  Casei^)  and  hy  Sidne7/s  Oase{*).  In 
these  cases  the  names  were  not  placed  upon  the  list  of  share- 
holders, but  the  parties  had  signed  the  memorandum,  and 
that  was  suflScient  to  bind  them.  In  HalVs  Case(^)  a  deed 
was  actually  executed  by  which  a  director  who  had  signed 
the  memorandum  was  released  from  all  future  calls  and 
indemnified  against  past  liabilities ;  but  it  was  held  that  the 
deed  did  not  operate  as  a  surrender  and  forfeiture  of  the 
shares.  Then  there  is  Levick^s  Case{^\  which  decided  that 
an  ofiicial  liquidator  was  not  barred  by  lapse  of  time.  Upon 
all  these  authorities  it  is  clear  that  the  directors  had  no 
power  to  let  off  or  exonerate  these  persons,  and  that  they 
must  be  placed  upon  the  list  of  contnbutories. 

Higgins^  Q.C.^  and  W.  W.  Karslake^  for  the'  three  con- 
tributories  :  It  has  been  commonly  supposed  that  a  man  is 
more  conclusively  a  holder  of  shares  if  he  has  signed  the 
memorandum  of  association  ;  but  that  is  not  so,  because  in 
SaelV  s  Case  (*),  where  a  director  of  the  company  had  ap- 
plied for  the  number  of  shares  for  which  he  had  subscribed 
and  had  paid  a  deposit  on  them,  and  afterwards  withdrew 
from  the  oflSce  of  director  and  applied  to  have  his  shares 
cancelled,  it  was  held  that  the  board  of  directors,  who  had 
power  to  accept  the  surrender  of  shares,  were  justified  in 
cancelling  the  shares.  In  this  case  there  was  power  given 
to  the  *directors  to  issue,  sell,  or  dispose  of  shares  [528 
on  such  conditions  as  they  should  think  fit,  whether  such 
shares  had  or  had  not  been  previously  forfeited  or  cancelled. 
Consequently  there  was  a  power  implied  to  forfeit  or  can- 
eel  shares  or  to  refuse  an  allotment.  Here  all  the  persons, 
who  were  then  members  of  the  company  consented  to  re- 
lease these  persons,  and  there  was  no  necessity  for  a  special 
resolution  of  the  company  under  the  act  of  1862,  sect.  51. 
If  these  persons  had  accepted  the  shares,  and  then  disposed 
of  them  to  bona  fide  purchasers,  they  would  have  escaped 
any  liability,  and  would  have  been  in  the  same  position  as 
if  the  shares  had  been  cancelled.  This  was  a  refusal  of  the 
directors  to  allot  which  was  quite  within  their  powers  under 
the  13th  clause  of  the  articles.  In  Dixon  v.  Evans  (*)  the 
directors  had  no  express  power  to  cancel  shares,  but  it  was 
held  that  they  might  compromise  with  a  shareholder  and 
remove  his  name  from  the  register  as  if  his  shares  had  been 

(>)  Law  Rep.,  2  Ch.,  42Y,  (*)  Law  Rep.,  6  Ch.,  22. 

(*)  Law  Rep.,  18  Eq.,  228.  (•)  Law  Rep.,  6  H.  L.,  606 ;   4  Eng. 

(«)  Law  Rep.,  6  Ch.,  707.  Rep.,  I. 

{*)  40  L.  J.  (Ch.),  180. 
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cancelled;  and  in  TeasdaU^s  Case{')  it  was  held  that  a 
special  resolution  had  the  effect  of  varying  the  articles  and 
enabling  the  directors  to  accept  surrenders  of  shares.  And 
again,  in  Thoma£  Case  ("),  the  directors  were  held  not  to  have 
acted  ultra  vires  in  relieving  the  secretary  from  the  shares 
standing  in  his  name,  upon  his  retiring  from  his  office.  The 
same  principle  was  acted  upon  in  Wrights  Case{*\  where 
it  was  held  that  the  cancellation  of  shares  by  directors 
where  there  were  valid  grounds  for  claiming  cancellation 
was  effectual ;  and  Mackley's  Case{*)  is  qaite  as  strongly  in 
our  favor,  for  there  the  memorandum  of  association  was 
subscribed  by  a  shareholder ;  but  as  he  was  never  treated 
as  such,  and  his  name  never  appeared  on  the  register  of 
members,  he  was  declared  not  to  be  liable  as  a  contributory. 
J.  Pearson,  in  reply:  In  this  case  there  never  was  a 
meeting  of  shareholders,  and  therefore  no  resolution  could 
be  passed  under  the  51st  section  of  the  act  of  1862.  There 
was  nothing  more  than  a  meeting  at  which  four  members 
were  present,  and  one  of  those — Mr.  Jacob — was  in  the 
chair,  and  is  now  seeking  to  escape  his  liability. 
529]  *MALi]sr8,  V.C.:  This  is  a  company  which  v«ras 
formed  by  memorandum  and  articles  of  association  dated 
the  30th  of  March,  1875,  and  registered  under  the  Joint 
Stock  Companies  Act  on  the  7th  of  April  in  the  same  year. 
The  memorandum  of  association,  as  required  bj  law,  was 
signed  by  seven  persons,  three  of  whom  are  seeking  to  have 
their  names  taken  off  the  list  of  contributories,  two  of  them 
for  only  five,  one  of  them  for  twenty  shares.  The  registra- 
tion of  the  company  having  occurred  on  the  7th  of  April, 
the  fact  relied  upon  for  this  purpose  is  that  a  meeting  was 
called  of  the  directors,  and  held  on  the  11th  of  May  follow- 
ing, at  which  a  resolution  was  passed  that  the  following 
shares  be  allotted,  and  that  the  secretary  do  issue  a  letter 
of  allotment  accordingly ;  then  come  the  names  of  the  per- 
sons to  whom  the  shares  were  allotted,  and  then  it  was  re- 
solved that  the  following  shares  should  not  be  allotted :  to 
Jacob  twenty  shares,  Norris  five  shares,  and  Hadley  five 
shares ;  those  are  the  three  shareholders  in  question.  These 
gentlemen  contend  that  the  effect  of  what  was  done  was, 
that  they  never  were  actual  allottees  of  the  shares,  but  that, 
on  the  contrary,  there  was  a  refusal  to  allot  the  shares ; 
that  is  to  say,  there  was  a  refusal  by  the  directors,  includ- 
ing Mr.  Jacob,  who  was  one  of  the  directors,  and  a  resolu- 
tion by  them  that  those  shares  should  not  be  allotted  to 

(')  Law  Rep.,  9  Ch..  64.  (»)  Law  Rep.,  7  Ch.,  65. 

(«)  Law  Rep.,  13  Eq.,  487.  {*)  1  Ch.  D.,  247. 
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himself  and  them;  but  that  would  be  a  very  convenient 
mode  for  a  person  who  had  rendered  himself  liable  by  sign- 
ing a  memorandum  of  association  to  free  himself  from  that 
liability.  However,  no  shares  were  allotted,  these  gentle- 
men have  never  had  any  shares  allotted  to  them,  thej  have 
never  been  on  the  list  of  contributories,  and  no  application 
or  attempt  was  ever  made  to  put  them  on  until  after  the  su- 
pervision order,  which  followed  on  the  resolution  to  wind 
up  voluntarily. 

Now,  the  law  on  the  subject  as  to  persons  signing  a  memo- 
randum of  association,  and  their  position,  has  long  been 
settled,  that  persons  who  sign  a  memorandum  of  associa- 
tion of  a  company  are,  by  the  23d  section  of  the  Companies 
Act,  1862,  made  contributories  of  the  company.  The  words 
are  that  "  Subscribers  of  the  memorandum  of  association 
of  any  company  under  this  act  shall  be  deemed  to  have 
agreed  to  become  members  of  the  company  whose  memo- 
randum thev  have  subscribed,  and  upon  the  *regis-  [530 
tration  of  the  company  shall  be  entered  as  members  on  the 
rej|ister  of  members  hereinafter  mentioned  ;  and  every  other 
person  who  has  agreed  to  become  a  member  of  a  company 
under  this  act,  and  whose  name  is  entered  on  the  register  of 
members,  shall  be  deemed  to  be  a  member  of  the  company." 
Accordingly  a  great  number  of  cases  have  been  cited,  in- 
cluding Svans^  Case{^\  Sidney's  Case{*),  which  was  de- 
cided by  myself,  Levick's  Case  ('),  as  well  as  Hairs  Case{*)j 
which  IS  also  a  very  strong  case,  and  the  decisions  have 
been  uniform  that  wherever  any  person  signed  a  memoran- 
dum of  association,  he  must  be  put  on  the  list  of  contribu- 
tories, although  no  shares  may  have  been  allotted  to  him. 

Levick's  Case  is  a  remarkably  strong  authority,  because 
Mr.  Levick  signed  the  memorandum  of  association  for  fifty 
shares  in  January,  1866 — that  was  in  the  Marseilles  Land 
Company.  The  company  was  registered  on  the  18th  of  Janu- 
ary, 1866 — and  the  report  states  that  the  directors  were 
appointed  on  the  24th  of  February  in  that  year.  The  com- 
pany was  wound  up  on  the  23d  of  September,  1867,  which 
was  a  year  and  a  half  after  its  formation,  and  Mr.  Levick' s 
name  had  not,  up  to  that  time,  been  placed  on  the  list  of 
shareholders.  It  was  held,  notwithstanding  the  lapse  of 
time,  that  Mr.  Levick  must  be  made  a  contributory.  That 
is  a  case,  therefore,  where  the  contributory  had  signed  the 
memorandum  of  association  but  no  shares  had  been  allotted 
to  him,  and  yet,  nevertheless,  that  was  held  not  to  be  suffi- 

(»)  Law  Rep.,  2  Ch.,  427.  (»)  40  L.  J.  (Ch.),  180. 

(«)  Law  Rep.,  18  Eq.,  228.  (*)  Law  Rep.,  5  Ch.,  707. 

22  Eng.  Rep.  35 
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cient  to  relieve  him  from  his  liability  as  a  shareholder^ 
because  he  had  of  course  signed  the  memorandum  of  asso- 
ciation. 

Then,  in  HalVs  Case^  Mr.  Hall,  one  of  the  directors  of 
the  company,  subscribed  the  memorandum  of  association 
for  500  shares,  but  only  250  were  allotted  to  him.  TFie  ar- 
ticles of  association,  among  other  clauses  relating  to  for- 
feiture, gave  power  to  the  directors  to  accept  from  any 
shareholder  the  surrender  and  forfeiture  of  his  shares.  The 
company  were  expressly  prohibited  from  dealing  in  shares. 
The  directors  agreed  to  release  Mr.  Hall  from  all  liability 
with  respect  to  the  250  shares  allotted  to  him,  and  a  deed 
was  executed  and  sealed  with  the  company's  seal,  and  ap- 
proved at  a  general  meeting  of  the  shareholders,  by  which 
531]  Hall  *was  released  from  all  future  calls,  and  indem- 
nitied  against  all  past  liability  in  respect  of  those  shares. 
Afterwards  the  company  was  wound  up,  and  it  was  held, 
affirming  the  decision  of  the  Master  of  the  Rolls,  that  the 
deed  of  release  and  indemnity  was  not  an  acceptance  of  a 
surrender  and  forfeiture  under  the  articles,  but  was  a  deal- 
ing in  shares  by  the  company,  and  as  such  was  ultra  vires 
on  the  part  of  the  directors  and  the  company,  and  conse- 
quently that  Hall  must  be  on  the  list  of  contributories  for 
all  the  shares  for  which  he  had  signed  the  memorandum  of 
association.  This  was  therefore  a  remarkably  strong  case, 
because,  having  signed  for  500  shares,  the  directors  had  exer- 
cised their  discretion  by  allottinff  him  250  only:  neverthe- 
less he  was  put  on  the  list  for  tne  remaining  250  shares, 
making  up  the  500  shares  for  which  he  had  subscribed  the 
memorandum  of  association. 

These  cases,  I  think  I  may  say,  are  perfectly  uniform  on 
this  subject,  and  it  is  admitted  they  are  so,  and  Mr.  Higgins 
relies  wholly,  therefore,  on  SnelVs  Case  (*) ;  but  that  was  a 
very  different  case  from  the  present.  There,  "  Snell,  a  sub- 
scriber of  the  memorandum  of  association  of  sL  company, 
who  was  also  a  director,  applied  for  a  number  of  shares  for 
•  which  he  had  subscribed,  and  paid  a  deposit  on  them.  Be- 
fore any  shares  had  been  allotted  to  him,  or  his  name  had 
been  entered  on  the  share  register,  he  withdrew  from  the 
office  of  director,  and  applied  to  have  his  application  for 
shares  cancelled.  The  directors,  who  had  power  under  the 
articles  to  accept  the  surrender  of  shares,  cancelled  the  ap- 
plication, and  returned  the  deposit.  The  company  was 
afterwards  wound  up.  Held,  reversing  the  decision  of  the 
Master  of  the  Rolls,  that  the  surrender  of  the  shares  w?is 

(»)  Law  Rep.,  6  Ch.,  22. 
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valid,  and  that  Snell  was  not  a  contributory."  Now,  upon 
what  ground  was  that  put?  That  was  a  case  where  the 
shareholder  had  applied  to  have  his  shares  cancelled,  and  a 
meeting  of  the  board  was  held,  at  which  it  was  resolved  to 
accede  to  his  application,  and  on  the  15th  of  September  the 
secretary  returned  him  his  deposit  of  £20,  and  from  that 
time  he  was  not  treated  as  a  shareholder.  The  38th  clause 
of  the  articles  of  association  was  as  follows  :  "  The  directors 
may,  if  they  think  fit,  accept  the  surrender  or  forfeiture  of 
his  snares  *by  any  shareholder  desirous  of  surren-  [532 
dering  or  forfeiting  them,  on  such  terms  as  the  directors 
may  think  fit."  Therefore,  though  Mr.  Snell  would  un- 
doubtedly have  been  a  contributory  in  consequence  of  hav- 
ing signed  the  memorandum  of  association,  there  was  a 
Eower  of  accepting  the  surrender  or  forfeiture  of  his  shares 
y  the  directors.  The  directors  had,  in  fact,  accepted  the 
surrender,  and  although  the  Master  of  the  Rolls  thought 
that  insufficient,  Lord  Justice  Giffard  said  he  could  not 
agree  with  the  Master  of  the  Rolls  in  that  case.  The  reason 
he  gave  was  because  although  everything  was  done  which 
was  requisite  to  sever  the  connection  of  Mr.  Snell  with  the 
company,  as  he  had  signed  the  memorandum  for  twenty 
shares,  he  became  a  member  of  the  company  for  that  num- 
ber of  shares,  and  in  strictness  his  name  ought  to  have  been 
upon  the  register.  Therefore  he  acceded  fully  to  the  usual 
rule  that  signing  the  memorandum  constitutes  a  man  a 
shareholder,  and  it  is  perfectly  clear  that  the  only  ground 
on  which  Mr.  Snell' s  name  was  removed  from  the  list  was, 
not  that  he  had  not  been  a  shareholder,  because  it  is  said 
expressly  that  he  was,  but  that  ♦he  had  ceased  to  be  so  upon  , 
the  strict  exercise  of  the  power  vested  in  the  directors  to  ac- 
cept the  surrender  of  the  shares.  Therefore,  as  there  is  no 
such  power  here,  and  certainly  if  there  was  it  was  most  im- 
properly and  irregularly  exercised,  I  cannot  say  that  Snell' s 
case  applies. 

But  there  were  other  cases  relied  on  by  Mr.  Higgins,  that 
in  the  House  of  Lords,  and  the  other  cases  he  had  mentioned 
to  show  that  there  is  a  power  of  releasing  and  compromising 
in  respect  of  these  shares,  and  to  show  that  in  this  case  there 
should  be  held  to  have  been  a  compromise  ;  but  if  I  were  to 
accede  to  this  application  on  the  part  of  these  three  gentle- 
men, it  seems  to  me  to  follow  that  the  persons  who  sign  the 
memorandum  of  association,  seven  in  number,  as  provided 
hy  the  act,  have  only — as  of  course  they  may  very  well  do — 
to  call  a  meeting,  and  at  that  meeting  to  resolve  that  they 
shall  all  be  released  from  their  shares  and  the  liability 


276 

CHANCERY  DIVISION.                   •     . 

[Vol.  V. 

1877 

In  re  London  and  Provincial  Consolidated  Coal  Co. 

V.C.M. 

attaching  to  them,  or  all  but  one,  or  all  but  two,  and  the 
consequence  would  be  that  although  those  persons  who  sign 
a  memorandum  of  association  must  of  course  be  contribu- 
tories,  as  expressly  stated  by  the  act  of  Parliament,  they 
533]  Diay  at  any  time  *e8cape  their  liability,  and  say  by 
resolution  among  themselves  that  every  one  who  signed  the 
memorandum,  except  one  or  except  two,  as  the  case  may 
be,  shall  be  freed. 

Now,  by  this  resolution  they  resolve  that  the  number  of 
signatories  shall  be  reduced  to  four,  and  that  no  shares 
shall  be  allotted  to  the  other  three,  and,  therefore  if  those 
who  have  signed  a  memorandum  of  association  can  resolve 
not  that  they  shall  not  be  members,  but  that  no  shares  shall 
be  allotted  to  them,  they  would  have  it  in  their  power  to 
defeat  the  law  altogether. 

There  is  only  one  other  case,  viz.,  Macklerfs  Case  (*),  which 
I  think  I  need  refer  to.  That  was  a  case  which  I  well  remem- 
ber, because  it  was  a  very  peculiar  case  in  its  circumstances. 
In  that  case  a  lady's  husband,  who  was  sought  to  be  pat 
on  the  register,  had  originally  signed  the  memorandum  of 
association,  and,  therefore,  was  no  doubt  liable  as  a  contrib- 
utory^.  He  became  a  director,  but  he  took  no  further  pro- 
ceedings in  the  management,  and  was  never  treated  as  a 
shareholder,  and  his  name  never  appeared  in  the  register  of 
the  company.  It  was  contended,  therefore,  that  he  was  not 
liable  as  a  contributory,  and  the  very  ground  on  which  I 
decided  the  case  was  that  though  originally  a  contributory 
and  liable  to  have  his  name  put  on  the  list,  still,  in  order  to 
make  him  a  contributory,  he  ought  to  have  had  the  advan- 
tage of  havinff  the  shares  of  which  they  had  deprived  him 
by  allotting  them  to  other  persons.  There  I  said  that  as 
there  were  no  shares  which  Mr.  Mackley  could  have  had  if 
he  had  wanted  them,  the  company  were  not  in  a  position  to 
say  that  they  would  continue  to  hold  him  liable  for  the 
shares  for  which  he  had  signed.  And  on  that  ground,  and 
that  ground  alone,  it  was  that  I  decided  he  was  not  a  con- 
tributory, and  I  did  not  therefore  accede  to  the  application 
to  put  his  name  on  the  list. 

It  appears  to  me  that  this  case  has  not  been  brought 
within  any  of  the  excepted  cases,  and  as  the  ordinary  rule 
is  that  if  persons  sign  a  memorandum  of  association  and 
nothing  has  been  done  to  relieve  them  of  the  responsibility 
they  are  under  in  consequence,  they  must  therefore  be  put 
on  the  list  of  contributories,  and  these  gentlemen  must  ac- 
cordingly be  put  on,  discharging  the  order  that  was  made 

(')  1  Ch.  D.,  247. 
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in  chambers  to  the  contrary.  My  Chief  Clerk  came  to* 
*ihe  conclusion  in  the  first  instance  that  they  ought  [534 
not  to  be  put  on.  Then  it  came  before  me  in  chambers  upon 
summons  to  vary,  and,  finding  that  I  could  not  attend  to  all 
the  authorities  proposed  to  be  cited  in  chambers,  I  at  once 
said  it  must  come  into  court  to  be  argued,  and  dismissed 
the  summons ;  but  although  I  have  differed  from  my  Chief 
Clerk,  my  dismissing  the  summons  was  not,  of  course,  a 
judicial  decision  of  mine,  but  was  merely  a  convenient  mode 
of  adjourning  the  matter  into  court.  The  result,  therefore, 
is  that  these  gentlemen  must  be  placed  on  the  list. 

Then  as  to  the  costs.  The  liquidator  asks  that  these  per- 
sons may  not  have  their  costs  out  of  the  estate,  but  I  cannot 
help  thinking  this  is  rather  a  hard  case,  since  it  was  agreed 
by  all  the  parties  between  themselves  that  they  should  not 
be  members,  and  they  never  were  put  on  the  list.  It  is  not 
very  gracious  now  to  turn  round  and  endeavor  to  make 
them  liable.  I  am  of  course  bound  to  follow  the  law,  but  I 
think,  under  all  the  circumstances,  the  costs  of  all  parties 
should  come  out  of  the  estate. 

Solicitors :  Gadke  &  Jonas  ;  F.  Jacob. 


[5  Chancery  Division,  635.] 
V.C.B.,  March  1,  1877. 
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AND  Reduced. 

Company — Reduction  of  Capital — Companiea  Act,  1862,  s,  12 — Companies  Act, 

1867,  ».  9. 

Sect.  9  of  the  Companies  Act,  1867,  is  to  be  read  together  with  and  as  part  of  sect 
12  of  the  Companies  Act,  1862;  and  the  word  "capital'*  in  the  later  enactment 
means  the  same  thing  as  Uie  same  word  in  the  former—that  is  to  say,  nominal  cap- 
ital only. 

Where  the  capital  of  a  company  has  been  issued  and  fully  paid  up,  the  court  has 
no  jurisdiction  to  confirm  a  resolution  for  reduction  of  such  capitaL 

In  re  Ebbw  Vale  Steel,  Iron  and  Coal  Company  (*)  followed. 

In  re  Crkdit  Fonder  of  England  (*)  not  foDowed. 

(»)  4  Ch.  D.,  827  ;  21  Eng.  Rep.,  726.  O  Law  Rep.,  11  Eq.,  356. 
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[6  Chancery  Diviflion,  638.] 
V.C.B.,  April  18,  1877. 

538]  *FiELD  V.  Seward. 

[1878      F.      86.] 

WiU — AdministrcUum — Bequest  of  Share^  subjecl  to  Deduction  for  Advances — Tniereti 

on  Advances  to  be  computed  from  Death  of  Testator, 

Testator,  after  beqaeathing  a  share  of  mixed  residne  to  one  of  his  sons,  stated 
that  he  had  advanced  sums  amounting  to  £2,650  to  the  son,  and  directed  his  trustees 
and  executors  to  deduct  the  said  sum  of  £2,650  from  the  share  so  bequeathed : 

BeUl,  that  the  son  was  chargeable  with  interest  at  £4  per  cent,  on  the  £2,650  from 
the  death  of  the  testator,  and  not  merely  from  the  end  of  a  year  after  the  death. 

Further  consideration.  Henrv  Seward,  who  died  on  the 
29th  of  September,  1871,  by  his  will,  dated  the  27th  of 
October,  1869,  gave  one-ninth  of  his  residuary  real  and  per- 
sonal estate  to  his  son  John  Seward,  to  and  for  his  own 
absolute  use  and  benefit.  After  reciting  that  he  had  ad- 
vanced his  said  son  John  Seward  the  sum  of  £2,650  on  his 
promissory  notes,  dated  respectively  the  6th  of  September, 
1862,  and  the  27th  of  March,  1869,  testator  declared  his  will 
to  be  that  his  executors  and  trustees  should,  and  he  thereby 
authorized  them  to,  deduct  the  said  sum  of  £2,550  from  the 
one  equal  ninth  part  or  share  bequeathed  to  his  said  sou 
John. 

An  administration  decree  having  been  made  on  the  30th 
of  April,  1874,  the  Chief  Clerk  by  his  certificate,  dated  the 
14th  of  February,  1877,  found  amongst  the  items  of  personal 
estate  outstanding  the  sum  of  £2,550  due  from  John  Seward  ; 
and  amongst  the  questions  now  arising  on  further  considera- 
539]  tion,  one  was  what  ^interest,  and  from  what  date, 
John  Seward  was  to  be  charged  with  on  this  sum  of  £2,550. 

Swanston,  Q.C.,  and  Frederic  Thompson^  for  the  plain- 
tiff. 

SirH,  Jackson^  Q.C.,  and  Norths  for  defendants,  residuary 
legatees :  Interest  must  be  computed  on  the  advances  from 
the  death  of  the  testator:  Anarewes  v.  George {') ;  Hilton 
V.  Hilton  {*). 

In  a  note  to  Andrewes  v.  Oeorge,  Mr.  Simons,  the  reporter, 
suggests  that  where  children  have  been  unequally  advanced, 
and  the  property  is  not  distributable  until  the  end  of  a  year 
from  the  death,  the  court  would,  perhaps,  direct  interest  ^t 
4  per  cent,  to  be  computed  on  the  advances  from  the  end  of 
the  year.  But  though  not  distributed  until  the  end  of  the 
year,  the  property  is  really  divisible  at  the  death.    As  much 

0)  3  Sim.,  893.  («)  Law  Rep.,  14  Eq..  468. 
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should  be  done  as  possible  to  remedy  the  inequality,  and 
all  that  can  be  done  is  to  charge  the  advanced  child  with  in- 
terest from  the  death,  which  is,  in  fact,  the  period  of  divi- 
sion, though  not  of  distribution. 

Locock  Wehh^  Q.C.,  and  STiehbeare^  for  an  infant  defen- 
dant, supported  the  same  view. 

Hemming^  Q.C.,  and  Millar^  and  Kay^  Q.C.,  and  A.  T. 
WatsoTiy  for  other  parties. 

Kay^  Q.C.,  for  John  Seward:  If  Mr.  Seward  had  been 
in  possession  of  the  share  since  the  death,  he  might  be 
chargeable  with  interest  from  the  death.  Buthe  has  never 
been  in  possession  of  the  share.  Consequently  he  is  not 
chargeable  with  interest  at  all. 

At  the  very  utmost,  as  he  will  not  get  interest  until  the 
expiration  of  a  year  from  the  death,  he  is  not  to  be  charged 
with  interest  until  that  date. 

In  the  cases  cited  the  directions  were  very  special. 

Bacon,  V.C:  I  thought  at  first  that  interest  must  be 
charged  from  the  date  of  a  year  after  the  testator's  death. 
But  it  is  necessary,  in  order  *to  carry  out  the  tes-  [540 
tator's  intention,  that  there  should,  as  far  as  possible,  be 
equality.  Then,  if  this  share  produces  interest,  and  the 
fund  with  the  interest  it  produces  is  to  be  divided  equally, 
you  must  charge  the  advance  with  interest  in  order  to  pro- 
duce equality.  There  is  no  other  means  of  doing  it.  The 
advainced  son  keeps  the  £2,550.  Is  he  also  to  keep  the  in- 
terest for  a  year  wnich  it  would  have  produced  ?  If  he  with- 
holds for  a  year  the  contribution  to  the  common  fund,  h« 
must  also  be  charged  with  the  interest  which  it  has  produced 
during  such  withdrawal. 

Upon  second  thoughts,  therefore,  I  think  the  contention 
that  John  Seward  is  chargeable  from  the  death  of  the  testa- 
tor is  the  correct  one.  It  is  not  only  just  in  itself,  but  it 
seems  to  be  covered  by  the  two  authorities  which  have  been 
cited. 

Minutes  accordingly. 

Solicitors:  R.  Miller  &  Wiggins;  T\  H.  E.  Foord; 
Keene  &  Marsland. 
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[5  Chancery  Diviflion,  640.] 
V.C.B.,  April  21,  1877. 

In  re  Royle.  Fryer  v.  Royle. 

[1877     R.      49.] 
Practice — Oreditora'  Admini^ttration — Action — IndoracmeiU  of  Writ 

In  a  creditor's  action  for  the  administration  of  an  intestate's  real  and  personal 
estate  the  writ  mast  be  indorsed  with  a  claim  by  plaintiff  **  on  behalf  of  hiniself  and 
all  other  creditors." 

Wbrraker  v.  Pryer  (*)  followed. 

This  was  an  action  by  a  creditor  for  the  administration  of 
the  real  and  personal  estate  of  an  intestate.  The  writ  was 
indorsed  in  the  form  of  General  Indorsements  under  Rules 
of  Court,  1875,  App.  A,  Part  II,  Sect.  I,  Form  1:  ''The 
plaintiffs  claim  is  as  a  creditor  of  X.  Y.,  deceased,  to  have 
the  real  and  personal  estate  of  the  said  X.  Y.  administered." 

M  S.  Fora^  for  the  plaintiff,  called  attention  to  the  point, 
and  mentioned  that  although  in  Cooper  v.  BlisseU{*)  it  was 
541]  held  by  *Vice-Chancellor  Hall  that  a  single  creditor 
could  have  administration  of  the  real  and  personal  estat<5  of 
his  deceased  debtor  without  suing  ''on  behalf  of  all  other 
the  creditors,"  it  had  been  subsequentlv  held  by  the  Master 
of  the  Rolls  in  Worraker  v.  Pryer  (*)  that  where  there  was 
no  devise  of  the  real  estate  to  trustees  with  power  to  sell  and 
give  receipts,  the  plaintiff  must  sue  on  behalf  of  himself  and 
all  other  creditors,  and  the  writ  was  accordingly  amended 
in  that  case. 

Herbert  Smithy  for  the  defendants. 

Bacon,  V.C,  following  Worraker  v.  Pryer^  directed  the 
writ  to  be  amended  by  making  it  an  action  by  plaintiflf  on 
behalf  of  himself  and  all  other  the  creditors. 

Solicitors :   W.  Lane  ;  Royle, 

0)  2  Ch.  D.,  109.  («)  1  Ch.  D.,  691. 


[6  Chancery  Division,  642.] 
V.C.H.,  March  9,  1877. 

542]  *PoRTER  V.  Baddeley. 

[1876      P.      89.] 

Wm — Gift  of  Jte»idtte  to  Wife  for  Life — Long  Annuiiiea — Oonveraion, 

Testator  gave  the  residue  of  his  estate,  real  and  personal,  to  trustees  to  pay  to 
his  wife  the  rents,  issues,  and  profits  for  life  for  her  own  absolute  use  and  benefit, 
and  after  making  bequests  of  leaseholds,  but  not  directing  conyersion,  and  of  mone3's. 
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he  gave  the  residue  of  his  estate  to  five  persons  named,  equally.  He  authorized  and 
empowered  his  trustees  to  allow  the  moneys  which  he  possessed  to  remain  in  the 
same  state  of  inyestment  in  which  they  should  find  them  at  his  decease,  unless  cir- 
cumstances should  render  it  advisable  to  dispose  of  his  bank  shares.  The  testator's 
estate  consisted,  inter  aliaf  of  a  sum  of  Long  Annuities  : 

Heid,  that  the  widow  was  not  entitled  to  enjoy  the  annuities  in  specie,  but  that 
they  must  be  treated  as  having  been  converted  at  the  death  of  the  testator. 

Order  as  in  Brown  v.  OeUaSy  (*). 

Special  case  under  the  13  &  14  Vict.  c.  35. 

Charles  Baddeley,  who  died  in  July,  1875,  by  his  will, 
dated  in  January,  1875,  gave  all  the  residue  of  his  estate, 
real  and  personal,  unto  the  use  of  his  wife  and  C.  Porter, 
upon  trust  to  pay  his  debts,  funeral  and  testamentary  ex- 
penses, and  subject  thereto  to  pay  to  or  permit  his  wife  to 
receive  the  rents,  issues,  and  pronts  of  all  his  said  estate 
for  her  life  for  her  own  absolute  use  and  benefit,  and  from 
and  after  her  decease  he  directed  his  trustees  to  stand  pos- 
sessed of  his  said  real  and  personal  estate,  and  as  to  his 
leasehold  house,  40  Bloomsbury  Square,  upon  trust  to  sell 
the  same  and  to  stand  possessed  of  the  proceeds  as  part  of 
the  residue.  The  testator  then  made  a  disposition  of  three 
other  leasehold  premises  in  favor  of  the  persons  named. 
There  was  no  direction  for  conversion,  but  as  to  one  of  these 
bequests  it  was  to  be  subject  to  certain  payments,  and  as  to 
all  of  them  they  were  to  be  subject  to  the  covenants  in  the 
leases.  The  testator  bequeathed  to  his  wife  a  policy  of  in- 
surance upon  her  own  life  and  the  benefits  arising  there- 
from, and  four  shares  in  a  public  company  absolutely. 
After  bequeathing  some  pecuniary  legacies  the  testator 
gave  the  residue  of  his  estate,  subject  to  the  bequests  there- 
inbefore contained,  unto  *five  persons  named,  or  such  [543 
of  them  as  should  be  living  at  the  decease  of  his  wife,  in 
equal  shares,  and  then,  after  empowering  his  trustees  to 
sell  his  leasehold  house  first  above  referred  to  in  the  life- 
time of  his  wife,  with  her  consent,  as  they  should  think  fit, 
he  said :  "  I  also  expressly  authorize  and  empower  the  trus- 
tees or  trustee  for  the  time  being  of  this  my  will  to  allow  all 
such  moneys  as  I  possess  at  the  time  of  my  decease  to  remain 
in  the  same  state  of  investment  in  which  they  shall  find  the 
same  at  my  decease,  unless  circumstances  should  arise  that 
would  render  it  advisable  to  dispose  of  my  London  Joint 
Stock  Bank  shares."  The  testator  appointed  his  wife  and 
two  other  persons  to  be  the  executors  and  trustees  of  his  will. 
The  estate  consisted  of  four  leasehold  premises,  twelve  shares 
in  the  bank,  £700  New  3  per  Cents.,  and  £78  10^.  Long 
Annuities,  expiring  in  1885,  and  the  question  was  whether 

0)  Law  Rep.,  2  Ch.,  751. 

22  Eng.  Rep.  36 
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the  widow  was  entitled  to  receive  during  her  life  or  until 
1885  the  £78 10^.  as  income,  or  whether  those  annuities  should 
be  sold  and  the  proceeds  Invested,  and  the  income  of  the  in- 
vestment paid  to  her  for  life,  or  whether  such  annuities 
should  remain  unsold,  and  some,  and  if  so,  what,  propor- 
tion of  the  half  yearly  pavments  should  be  paid  to  her  for 
life,  and  how  the  residue  oi  each  half  yearly  payment  should 
be  dealt  with.  The  parties  interested  under  the  will  were 
all  living. 

Herbert  Percival^  for  the  plaintiffs,  the  trustees,  stated 
the  facts. 

Rendall^  for  the  defendant,  the  widow :  There  is  in  the 
will  no  direction  for  the  conversion  of  the  property,  except- 
ing as  to  the  house  in  Bloomsbury  Square,  wnich  the  trus- 
tees might  sell  with  the  widow's  consent ;  and  it  is  submitted 
that  all  the  parties  will  be  entitled  to  enjoy  their  bequests 
in  specie ;  but  the  only  question  for  determination  now  is  as 
to  the  Long  Annuities,  and  I  contend  that  the  widow  is  en- 
titled to  receive  the  whole  annual  payment  of  £78  10^.,  and 
that  this  construction  of  the  will  is  supported  bv  the  cases 
of  Brown  v.  Higgs  (*),  Lord  v.  Godfrey  ('),  Wilaay  v.  San- 
dys ('),  and  Howard  v.  Kay{^). 

544]  *Bveritt^  for  the  defendants,  parties  entitled  in  re- 
poainder,  was  not  called  upon. 

Hall,  V.C.  :  I  am  of  opinion  that  there  is  nothing  in  this 
will  which  enables  me  to  hold  that  the  widow  ought  to  en- 
joy these  annuities  in  specie.  The  cases  which  have  been 
referred  to  contain  express  descriptions  of  the  funds,  and 
consequently  they  are  all  distinguishable  from  the  present. 
This  being  my  view  of  this  case,  I  hold  that  all  that  the 
widow  is  entitled  to  is  a  declaration  of  a  trust  of  these  annui- 
ties for  her  benefit  after  they  have  been  converted  and  the 
proceeds  invested. 

Without  any  direction  to  convert,  the  law  implies  that,  as 
the  funds  are  perishable,  there  ought  to  be  a  conversion  for 
the  benefit  of  all  parties  interested.  The  clause  expressly 
authorizing  and  empowering  the  trustees  to  allow  all  moneys 
to  remain  in  the  same  state  of  investment  on  which  they 
should  find  the  same  as  at  the  testator's  decease  is  a  general 
one,  and  a  general  provision  of  that  kind  I  cannot  consider 
as  being,  as  between  the  beneficiaries,  applicable  to  that 
part  of  his  personal  estate  which  was  invested  in  terminable 
annuities. 

Q)  4  Vea.,  708 ;    6  Ves.,  496 ;    8  Vea.,        (»)  Law  Rep.,  7  Eq.,  466. 
561.  (*)  27  L.  J.  (Ch.),  448. 

O  4  Madd.,  465. 
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I  hold,  therefore,  that  there  is  nothing  in  this  will  which 
shows  that  the  testator  intended  that  this  particular  invest- 
ment should  be  enjoyed  by  his  widow  in  specie.  There 
have  been  other  decisions  upon  the  point,  and  I  think  that 
the  case  of  Re  Llewellyn^ s  Trusts  (*)  is  more  applicable 
than  the  cases  which  have  been  cited,  though  it  is  true  that 
there  were  other  circumstances  in  that  case,  such  as  a  power 
to  the  trustees  to  convert.  The  case  of  Brown  v.  Higgs  (') 
is  of  a  different  class,  and  has  no  application  to  the  present. 
The  testator  died  in  July,  1875,  and  these  annuities  must  be 
treated  as  having  been  converted  at  his  death,  and  the  proper 
amount  of  income  must  be  paid  to  his  widow.  The  order 
will  be  as  in  Brown  v.  Oellauy  ("). 

Solicitors:  Clarices^  Rawlins  &  Clarke;  DeshorougTi 
&  Son. 

O  29  Beav.,  171.  (»)  4  Ves.,  708  ;   6  Ves.,  496  ;   8  Ves.,  561. 

O  Law  Rep.,  2  Ch.,  751. 
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lUegiiimacy — Non-access — Evidence  of  Husband— ^2  <t  83  Vict.  c.  68. 

H.  Y.,  who  made  his  will,  and  died  in  March,  1876,  gave  the  residue  of  his  per- 
sonal estate  after  the  death  of  his  daughter  A.  (described  as  the  wife  of  W.  A.)  in 
trost  for  all  or  any  of  her  children  who  should  attain  twenty-one  or  marry.  The 
daughter  died  in  April,  1876,  without  having  made  any  appointment.  On  petition 
by  one  child,  who  claimed  to  be  the  only  legitimate  child  of  the  daughter,  the  evi- 
dence of  AJ's  husband  showiug  that  three  children  of  A.  born  during  tlie  marriage 
and  after  the  petitioner  were  illegitimate  was  admitted ;  and  it  was  held  that  the 
petitioner  only  was  interested  in  tlie  fund. 

In  re  RidcouCs  TVtists  Q)  considered. 

This  was  the  petition  of  E.  V.  A.,  an  infant,  born  on  the 
13th  of  May,  1866,  by  his  father  as  next  friend,  claiming  to 
be  the  only  child  of  the  marriage,  after  mentioned,  of  his 
father  and  mother. 

Henry  Yearwood,  who  died  on  the  20th  of  March,  1875, 
by  his  will,  dated  the  8th  of  that  month,  devised  and  be- 
queathed his  real  estate  and  the  residue  of  his  personal 
estate  to  two  trustees  and  executors,  upon  trust  for  sale  and 
conversion,  and  to  stand  possessed  of  the  produce,  after 
payment  of  his  debts  and  legacies  and  funeral,  &c.,  ex- 
penses, upon  trust  as  to  one-third  part  to  invest  the  same 
and  to  pay  the  annual  income  to  his  daughter  A.  I.  A.,  de- 
scribed as  the  wife  of  W.  A.,  for  life  for  her  separate  use, 

Q)  Law  Rep.,  10  Eq.,  41. 
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and  after  her  decease  to  stand  poeaesaed  of  both  capital  and 
income  in  trust  for  all  or  any  one  or  more  exclusively  of  the 
children  of  A.  I.  A.  in  anch  shares  as  she,  whether  covert  or 
Bole,  should  by  deed  or  will  appoint,  and  in  default  of  ap- 
pointment in  trust  for  all  the  children,  or  any  of  the  chil- 
dren, of  A.  I.  A.,  who  either  before  or  after  her  death 
should,  being  sons,  attain  the  age  of  twenty-one  years,  or  be- 
ing daughters,  attain  that  age  or  marry  under  it,  and  if  more 
than  one,  in  equal  shares.  There  was  a  direction  to  the 
trustees,  after  the  death  of  his  daughter  to  apply  the  income 
of  the  share  of  each  child  towards  his  or  her  maintenance 
and  education. 

A.  I.  A.  died  in  April,  1876,  without  having  exercised  her 
546]  power  *of  appointment.  The  petition  set  forth  that 
in  July,  1866,  A.  I.  A.  intermarried  with  W.  A.;  that  they 
cohabited  at  intervals  until  September,  1865,  when  they 
volnntarily  separated,  and  thenceforward  lived  wholly 
apart,  and,  with  the  exception  of  one  or  two  casual  meetings 
in  that  year,  never  met  or  saw  each  other,  or  had  any 
communication,  intercourse,  or  access  of  any  kind  what- 
soever; that  the  petitioner  was  born  on  the  13th  of  May, 
1866 ;  that  the  marriage  was  never  dissolved  by  sentence 
of  divorce ;  nor  were  they  ever  judicially  separated ;  that, 
after  leaving  her  husband,  she  lived  in  lodgings  until 
November,  1866,  when  she  went  to  reside  at  and  manage 
a  pubJic  house  (described),  and  while  there  became  ac- 
quainted with  C.  R,,  with  whom  she  shortly  afterwards, 
until  January,  1878,  lived  as  his  wife;  that  she  had,  by 
C.  R.,  three  children  (born  in  June,  1868,  October,  1870,  and 
December,  1873). 

The  trustees  transferred  the  fund  into  court,  and  the  peti- 
tioner prayed  that  they  might  be  carried  to  an  account  in 
his  name  "contingent  on  his  attaining  twenty-one,"  for 
'  the  payment  of  costs,  and  a  sum  for  his  maintenance  and 
education. 

The  respondents  were  the  three  children  mentioned  above, 
born  after  marriage,  and  the  two  trustees. 

Affidavits  had  been  made  by  the  late  wife's  husband, 
other  persons,  corroborating  the  allegations  in  the 

inson,  Q.C.,  and  Begg,  for  the  petitioner,  after  stating 
s,  proposed  to  read  the  affidavit  of  the  husband,  and, 
liority  for  so  doing,    referred  to  In  Te  Sideoid's 
{')  and  Taylor  on  Evidence  {'). 
^earson,  Q.C.,  and  Bull,  for  the  three  respondent 

iw  Hop..  10  Eq.,  i\.  (^  VoL  il,  p.  1126. 
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children  :  We  say  that  the  father's  evidence  cannot  be  re- 
ceived at  all,  as  the  law  still  is  that  no  evidence  of  the  hus- 
band or  V7if e  can  be  adduced  which  goes  to  prove  non-access 
between  them  and  to  bastardize  the  issue.  The  old  law, 
which  was  founded  upon  public  policy,  is  clearly  stated  in 
Taylor  on  Evidence  {') ;  and  thougn  the  32  &  33  Vict.  c.  68, 
Lad  been  passed  enacting  (sect.  3)  that  "the  parties  to 
any  proceeding  instituted  in  consequence  of  adultery, 
*and  the  husbands  and  wives  of  such  parties,  shall  [547 
be  competent  to  give  evidence  in  such  proceedings,"  that 
has  not  altered  the  law  so  as  to  allow  a  parent  to  give  evi- 
dence that  a  child  is  illegitimate.  The  decision  in  In  re 
Hideout^ s  Trusts  (•)  does  not  touch  the  question  which  has 
arisen  in  this  case.  The  true  construction  of  the  statute  32 
&  33  Vict.  c.  68,  is  that  it  simply  repeals  the  exceptions  in 
14  &  15  Vict.  c.  99,  and  16  &  17  Vict.  c.  83.  All  those  stat- 
utes are  confined  to  the  competency  of  witnesses ;  but  here 
the  question  is  one  of  public  policy,  and  the  law  remains 
unaltered  that  a  child  born  during  the  existence  of  a  mar- 
riage must  be  protected  against  such  evidence  as  this.  The 
question  is  one  of  principle,  and  is  not  affected  by  the  stat- . 
utes,  nor  is  it  aflfected  by  the  decision  in  In  re  Rideovi/s 
Trusts^  as  the  court  in  that  case  did  not  determine  that  the 
old  law  had  been  superseded  by  the  statutes. 

Hall,  V.C:  I  am  of  opinion  that  I  cannot  treat  the  de- 
cision in  In  re  RideouPs  Trusts  as  bearing  the  construction 
which  Mr.  Pearson  has  contended  for.  A  very  important 
question  is  raised  here,  and  looking  at  that  case — the  argu- 
ments, dates,  and  the  affidavits  which  were  read — the  learned 
judge  did  not,  as  I  conceive  he  would  have  done  in  express 
terms,  if  the  old  rule  had  prevailed,  exclude  those  affidavits, 
but  his  judgment  was  clearly  to  the  effect  that  the  law  did 
not  exclude  a  great  portion  of  the  evidence  of  the  husband, 
and,  therefore,  though  I  cannot  say  that.the  decision  in  that 
case  altered  the  law  in  that  respect,  yet  the  learned  judge 
seems  to  have  considered  that  the  law  may  have  been  altered ; 
though,  having  regard  to  the  old  rule,  he  did  not  act  upon 
the  alteration  further  than  this — that  he  treated  the  evidence 
as  admissible,  but  not  to  be  acted  upon  unless  corroborated 
by  other  evidence.  Therefore  I  must  admit  the  evidence  of 
the  father. 

Dickinson^  Q.C.,  and  Begg^  then  read  all  the  affidavits, 
and  contended  that  the  petitioner  was  the  only  legitimate 
child  interested  in  the  fund. 

W.  Pearson^  Q.C.,  and  Hull^  pointed  out  that  this  was  a 

(«)  6th  ed.,  vol.  i,  as.  92,  868.  (")  Law  Rep.,  10  Eq.,  41. 
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548]  gift  by  *a  father  to  bis  daughter's  children,  and  that 
at  the  time  when  he  made  his  will  he  knew  she  had  several 
children  living. 

Stirling^  for  the  trustees. 

Hall,  V.C:  I  think  it  is  clear  on  the  terms  of  this  will 
that  the  trusts  are  not  for  children  other  than  those  who  are 
legitimate.  The  evidence  is  clear,  and  having  regard  to  the 
rule  of  law  in  the  Banbury  Peerage  Case{'\  Morris  v. 
Davies{*\  and  Plowes  v.  Bos8ey{^\  I  hold  that  the  peti- 
tioner is  the  only  child  interested  in  the  fund.  I  do  not 
think  it  was  necessary  to  make  the  child  born  before  mar- 
riage a  respondent.  The  fund  must  be  carried  to  a  separate 
account,  and  any  application  as  to  a  sum  for  maintenance 
must  be  made  in  chambers.  The  costs  of  all  parties  as  be- 
tween solicitor  and  client  must  be  paid  out  of  the  fund. 

Solicitors:  Mackeson^  Taylor  and  Arnould;  BretteU, 
Smythe  &  BrettelL 

(>)  1  S.  A  S.,  158.  n  6  01.  A  F.,  163.  (»)  2  Dr.  A  Sm.,  145. 

As  to  proof  of  illegitimacy  of  a  child  Creek,  75  Penn.  St.  R.,  433;  Rex  c. 

born  of  a  married  woman  while  her  Eea,  11  East,  132 ;  Goodright  v.  Moss, 

husband  is  within  such  distance  as  af-  Cowp.,  591. 

forded  an  opportunity  for  intercourse,  Though,  in  bastardy,  where  there  was 

see  1  Qreenl.  Ev.,  §§  28,  344  ;  Best  on  ample  proof  of  non-access  of  the  hus- 

Evidence,  5th  Eng.   ed.,  404  et  seq.;  band,  and  the  wife  was  allowed  to  prove 

1  Taylor's  Ev.,  7th  ed.,  §§  16,  106.  non-access,  the  court  refused  to  reverse 

The  mother  of  an  alleged  bastard,  for  that  reason,  the  court  below  certify- 
who  is  a  married  woman,  and  whose  ing  that  it  found  non-access  independent 
husband  was  living  at  the  alleged  illicit  of  her  testimony:  Yates  v.  Chippendale, 
intercourse,  and  the  birth  of  the  child  11  C.  B.,  N.S.,  512, 103  Eng.  C.  L,  Rep. 
is,  from  the  necessity  of  the  case,  a  The  mother  of  a  child  born  in  wed- 
competent  witness  to  prove  the  illicit  lock,  but  begotten  before,  is  incompe- 
intercourse  and  who  is  in  fact  the  father  tent  to  prove  that  the  child  was  not 
of  the  child  :  People  «j.  Overseers,  15  begotten  by  the  man  who  became  her 
Barb.,  286  ;  Chamberlain  v.  People,  23  husband  before  the  birth  of  the  child, 
N.  Y.,  89;  Ratcliff  u.  Wales,  1  Hill,  in  the  absence  of  other  evidence  of  non- 
63  ;  Babcock  v.  Booth,  2  Hill,  186  ;  access  :  Dennison  v.  Page,  29  Penn.  St. 
Ryan  v.  Miller,  21  U.  C.  Q,  B.,  206;  R.,  420;  S.  C,  with  dissenting  opinion, 
Rex  D.  Reading,  Cas.  temp.  Hardw.,  1  Grant's  (Penn.)  Cas.,  877;  Ryan  u. 
79,  and  see  Lee's  note,  pp.  83,  84  ;  Rex  Miller,  21  U.  C.  Q.  B.,  202,  206.  and 
V.  Bramley,  6  Term  R.,  330;  Standen  cases  cited  ;  S.  C,  on  second  appeal,  22 
V.  Standen,  6  Term  R.,  331,  Peake,  83.  U.  C.  Q.  B.,  87 ;  Tioga  v.  South  Creek, 

But  she  is  not  competent  as  a  witness  75  Penn.  St.  R.,  433. 
to  establish  the  )ion-access  of  the  hus-  See  Phillips  v.  Allen,  2  Allen,  453. 
band  ;  nor  his  absence  from  the  state  ;  Where  there  is  no  evidence  of  non- 
nor  any  fact  which  may  be  proved  by  access  at  the  time  of  conception,  the 
other  testimony :  People  v.  Overseers,  declarations  and  acts  of  the  husband 
15  Barb.,  286;  Anon.,  23  Beav.,  273;  and  wife  at  the  birth  of  the  child,  or 
Id.,  22  Beav.,  481;  Wright  v.  Hold-  subsequently,  are  inadmissible  to  prove 
gate,  3  Car.  &  Kirw.,  158;  Chamber-  it  illegitimate:  Dennison  v.  Page,  29 
lain  V.  People,  23  N.  Y.,  88;  Rex  v.  Penn.  St.  R.,  420;  S.  C,  with  dissent- 
Reading,  Cas.  temp.  Hardw.,  79,  and  ing  opinion,  1  Grant's  (Penn.)  Cas..  377; 
see  Lee's  note,  pp.  83,  84;  Boykin  v.  Bowles  v.  Bingham,  2  Munford  (Va.), 
Boy  kin,  70  N.  C,  263 ;  Tioga  v.  South  442  ;  Cope  v.  Cope,  1  Moody  &  Rob., 
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289;  Wright  v.  Holdgate,  8  Car.  & 
Kirw.,  158;  Doe  v.  Marr,  8  U.  C.  C.  PL, 
86,  49-50  and  cases  cited ;  Hemmenway 
T.  Turner,  1  Allen,"  209 ;  Phillips  v, 
Allen,  2  Allen,  453 ;  Cross  v.  Cross,  3 
Paige,  139. 

See,  however,  Goodright  d.  Moss, 
Cowp.,  591 ;  Hargrave  v.  Hargrave,  2 
Car.  &  Kirw.,  701. 

So,  in  an  action  bj  the  father  for 
seduction  before  marriage  and  birth  of 
a  child,  the  admissions  of  defendant 
that  he  had  had  connection  with  the 
mother,  and  also  that  he  knew  who 
was  the  father  of  the  child,  are  not 
sufficient  to  prove  he  was  its  father : 
Ryan  v.  MUler,  22  U.  C.  Q.  B..  87. 

The  presumption  of  legitimacy  may 
be  rebutted  by  evidence  of  the  coriduet 
— as  distinguished  from  mere  words — 
of  the  husband  and  wife  ;  such  as  that 
the  wife  was  living  in  adultery ;  that' 
she  concealed  the  birth  of  the  child 
from  the  husband,  and  declared  to  him 
that  she  never  had  such  child  ;  that  the 
liusband  disclaimed  all  knowledge  of 
the  child,  and  acted  up  to  his  death  as 
if  DO  such  child  was  in  existence  ;  and 
also  that  the  wife's  paramour  aided  in 
concealing,  reared  and  educated  it  as 
his  own,  and  left  it  all  his  property  by 
his  will  :  Morris  v.  Davies,  5  Clark  & 
Finnelly,  163 ;  Cope  v.  Cope,  1  Moody 
&  Rob.,  269;  The  Townsend  Peerage, 
10  CI.  &  Fin.,  289  ;  Baronv  of  Saye  and 
Sele,  1  H.  L.  Cas.,  507  ;  Goodright  v, 
Saul,  4  Term  R.,  a56. 

See.  however.  Doe  v.  Marr,  8  IT.  C. 
Com.  PI.,  36,  49-50  and  cases  cited. 

The  mere  fact  that  the  wife  is  living 
in  adultery  is  not  sufficient  to  destroy 
the  legitimacy  of  a  child  born  in  wed- 
lock, but  there  must  be  evidence  from 
which  a  Jury  can  find  non-access  :  Rex 
V.  Mansfield,  1  Q.  B.,  449  ;  Dennison  v. 
Page,  29  Penn.  St.  R.,  426;  Morris  v. 
Davies,  3  Car.  &  P.,  215, 14  Eng.  C.  L. ; 
Best  on  Ev.  (5th  Eng.  ed.,)  465  ;  Mor- 
ris V.  Davies,  5  CI.  &  Finnelly,  163 ; 
Banbury  Peerage  Case,  1  Sim.  &  Stu., 
155;  Head  v.  Head,  Id.,  152;  Barony 
of  !^aye  and  Sele,  1  House  Lords  Cas. , 
607 ;  Wright  v.  Holdgate,  3  Car.  & 
Kirw.,  158;  Hemmenway  v.  Turner,  1 
Allen,  209 ;  Cross  v.  Cross,  8  Paige, 
139. 

So  the  mere  fact  that  a  divorce  from 
bed  and  board  has  been  granted  where 
it  is  shown  the  husband  visited  the 
wife  at  a  time  when,  according  to  the 


course  of  nature,  he  might  have  been 
the  father  of  the  child :  Kleinert  v. 
Ehlers,  38  Penn.  St.  R.,  439. 

If  husband  and  wife  are  in  such  a 
situation  that  sexual  intercourse  migJit 
have  taken  place,  the  law  presumes 
that  it  did  take  place,  unless  such  facts 
are  proved  as  satisfy  the  court  or  jury 
that  no  such  intercourse  did  take  place  ; 
and,  therefore,  unless  ,such  facts  are 
proved,  a  child  bom  of  the  wife  is 
legitimate,  if  the  husband  and  wife 
were  in  such  a  situation  that  sexual  in- 
tercourse might  have  taken  place  be- 
tween them,  at  a  time  when,  by  the 
course  of  nature,  the  husband  could 
have  been  the  father  of  the  child :  Mor- 
ris u.  Davies,  3  Carr.  &  P.,  427;  Id., 
215,  14  Eng.  C.  L.  Rep.;  Plowes  v. 
Bossey,  8  Jur.,  N.S.,  852,  2  Drewry  & 
Smale,  145 ;  Atcheley  t?.  Sprigg,  10 
Jur.,  N.S.,  144,  33  L.  J.  Cliy.,  N.S., 
345,  correcting  report  of  Plowes  v.  Bos- 
sey, as  given  in  31  L.  J.  Chy.,  N.8., 
681 ;  Doe  v,  Marr.  3  U.  C.  C.  PI.,  86, 
42,  and  cases  cited  ;  Kleinert  v,  Ehlers, 
38  Penn.  St.  R.,  439  ;  Cross  v.  Cross,  8 
Paige,  189 ;  Hargrave  v.  Hargrave,  9 
Beav.,  552. 

See  Morris  v.  Davies,  5  CI.  &  Finn. . 
168. 

The  presumption  of  legitimacy  can 
only  be  rebutted  by  evidence  which 
proves  beyond  aU  reasonable  doubt  that 
the  husband  cannot  have  been  the 
father.  An  instruction  that  the  bur- 
then of  proof  is  on  the  party  charging 
illegitimacy  is  erroneous  :  Sullivan  v. 
Kelly,  8  Allen,  148 :  Phillips  v.  Allen, 
2  Allen,  453 ;  Cross  v.  Cross,  8  Paige, 
189. 

In  bastardy  caj^s,  where  the  woman 
is  not  a  married  "woman,  the  ^act  that 
the  defendant  was  the  father  of  the 
child  may  be'  established  by  a  fair  pre- 
ponderance of  the  evidence  :  Young  v. 
Makepeace,  108  Mass. ,  50 ;  Richardson 
V,  Burleigh,  3  Allen,  479. 

See,  however,  McFarland  v.  People, 
72  Ills.,  368. 

If  there  be  not  a  fair  preponderance 
of  proof  the  conviction  will  be  reversed: 
McCoy  V.  People,  65  Ills. ,  439 ;  Peak  v. 
People,  76  Ills.,  289. 

See  Jones  v.  Jones,  45  Maryland,  1 ; 
Doe  V.  Marr,  8  U.  C.  Com.  PI.,  86. 

If  the  jury  are  satisfied  that  inter- 
course took  place  between  the  husband 
and  wife  at  such  times  as  in  the  course 
of  nature  to  account  for  the  birth  of 
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the  child,  sach  child  mast  be  taken  to  "  Althouffh  it  cannot  be  entire! j  disro- 
be the  husband's,  although  during  the  garded,  it  is  not  entitled  to  much 
same  period  other  men  may  have  had  weight.  There  may  be  cases  where 
intercourse  with  the  mother :  Wright  the  likeness  is  so  very  strong  and  so 
«.  Holdgate,  3  Car.  &  Kirw. ,  158  ;  Sul-  undeniably  attested,  that  the  court 
livan  V.  Kelly,  3  Allen,  150-151  ;  Hem-  may  attach  some  weight  to  it,  but  in 
menway  v.  Turner,  1  Allen,  209  ;  Cross  general  very  little  reliance  can  be 
V.  Cross,  3  Paige^  139;  Ligge  «.  Ed-  placed  on  evidence  of  that  kind": 
monds,  25  L.  J.  Ch.,  125.  Plowes  v.  Bossey,  2  Drewry  &  Smale, 
The  modem  rule  is,  that  whero  the  154  ;  2  Taylor's  Principles  Med.  Jur. 
evidence  plainly  shows  non-access  on  (2d  ed.),  273. 

the  part  of  the  husband,  that  he  could  See  cases  cited.  Doe  v.  Marr,  3  IJ.  C. 

not  in  the  course  of  nature  have  been  C.  PI.,  51. 

the  father  of  the  child,  it  is  sufficient  In  latcay  in  a  case  of  crim.  can,,  the 
to  destroy  its  legitimacy  :  Dennison  v.  following  instruction  was  held  correct : 
Page,  29  Penn.  St.  R.,  425  ;  S.  C,  with  *'  If  you  believe  that  the  child  of  plain- 
dissenting  opinion,  1  Grant's  (Penn.)  tiff's  wife  shown  you  during  the  trial 
Cas.,377;  Best  on  Ev.  (5th  EIng.  ed.),  resembles  defendant,  and  experience 
465 ;  Morris  v.  Davies,  5  CI.  &  Finn. ,  teaches  you  that  there  is  aDytning  re- 
163 :  Heathcote's  Divorce,  1  Macq.  H.  liable  in  this  appearance  that  would 
L.  Cas. ,  535  ;  Rex  v.  Maidstone,  12  be  safe  for  you  to  form  an  opinion  on. 
East,  550.  vou  may  consider  it  in  corroboration  of 
See  Cross  v.  Cross,  3  Paige,  139.  her  evidence":  Stumm  tj.  Hummel,  39 
In  order  to  bastardize  the  issue  of  a  Iowa,  478. 
married  woman,  begotten  and  bom  dur-  In  Maryland,  the  court  said  (Jones  v. 
ing  the  coverture,  it  is  not  necessary  to  Jones,  45  Md.,  152-3),  "  Where  the  par- 
prove  non-access  of  the  husband,  or  a  ties  are  before  the  jury,  and  the  latter 
physical  Impossibility  that  the  issue  can  make  the  comparison  for  them- 
should  be  his.  It  is  sufficient  if  the  selves,  whatever  resemblance  is  disoov- 
proof  shows  to  a  reasonable  certainty  ered  may  be  a  circumstance,  in  connec- 
that  the  husband  is  not  the  father  of  tion  with  others,  to  be  considered.  But 
the  child  :  Sutphin  v.  Cox,  1  Western  to  allow  third  persons  to  testify  as  to 
Law  Monthly,  846  ;  Sibbet  v.  Ainsley,  their  notions  of  the  resemblance  sup- 
3  L.  T.  Rep.,  N.S.,  583.  posed  to  exist  between  parties,  would 
The  question  has  frequently  arisen  be  allowing  that  to  be  given  as  evi- 
whether  evidence  is  admissible  to  show  dence  Upon  which  no  rational  conclu- 
that  the  child  resembled  the  alleged  sion  could  be  based,  but  which  might 
father  or  a  third  person,  on  the  question  readily  serve  to  mislead  the  jury." 
of  his  paternity  thereof.  In  the  follow-  In  North  Carolina,  it  is  held  compe- 
ing  cases  such  evidence  was  held  ad-  tent  to  exhibit  the  child  to  the  jury  in 
missible  :  defendant's  presence  :  State  «.  Wood- 
Alabama:  Paulk  t).  State,  52  Ala.,  ruff,  67  N.  C,  89  ;  Wariick  tj.  White, 
427.  76N.  C.,175. 

Canada,  Upper  :    Doe  v.   Marr,   3  Though  the  court  seemed  to  concede 
U.  C.  C.  PL,  86,  51-4.  that,  within  the  case  of  State  i?.  Ja- 
New    Hampshire :     Gilmanton    o.  cobs,    (5  Jones,   259),  it  would  have 
Ham,  38  N.  H. ,  108.  been  error  to  have  compelled  the  de- 
North  Oarolina  :    State  v.  Britt,  78  fendant  to  stand  up,  to  allow  the  jury 
N.  C,  439.  to  compare  the  features  of  defendant 
And  in  the  following,  to  be  inadmis-  and  the  child  :   State  o.  Woodruff,  67 
Bible:                                ^  N.  C,  92. 

Maine :     Eeniston    «.     Rowe,     16  Although  evidence  that  a  child  re- 
Maine,  38.  sembled  tlie  alleged  father  or  a  third 
Maryland  :    Jones  v.  Jones,  45  Md.,  person  is  held  admissible,  yet  it  was 
144, 151-3.  there  held  that  proof  that  the  child  re- 
Massachusetts  :     Young  n.   Make-  sembled  the  children  of  another  man, 
peace,  103  Mass.,  50  ;  Eddy  i?.  Gray,  4  without  showing  in  what  particular,  or 
Allen.  435.  that    such    children    resembled    their 
In  England,  such  evidence  has  been  father  rather  than  their  mother,  waii 
held  to  be  admissible,  the  court  saying,  too    vague   and    indefinite,    and    was 
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properly  excluded  :  Paulk  tJ.  State,  52  a  child  by  the  mother's  connection  with 

Ala. ,  427.  other  men  at  about  the  time  it  was  be- 

In  Com.  «.  Webster,  5  Cnshing,  802,  fotten,  yet  other  facts  may  be  intro- 

in  answer  to  the  prisoner's  evidence  auced  sufficient  to  satisfy  the  jury  of 

by    several  witnesses    that  they  had  defendant's  liability:  State  v.  Pratt,  40 

seen  and  conversed  with  Dr.  Parkman  Iowa,  631. 

after  his  alleged  murder,  proof  by  the  But  evidence  of  the  mother's  sexual 

prosecution  that  another  person  strong-  intercourse  with  others  must  be  con- 

ly  resembling  him  was  seen  in  Boston  fined  to  a  time  when,  according  to  the 

about  that  time,  was  held  incompetent,  ordinary  course  of  nature,  such  child 

Where  one  is  charged  to  be  the  pu-  would  have  been  begotten.     Evidence 

tative  father  of  a  bastard  child,  he  may  of  such  connection  at  other  times  is  in- 

show  in  defence  that  the  mother  had  admissible  : 

sexual  intercourse  with  some  other  per-  Massaohugetts :    Eddy  «.    Gray,   4 

son  at  a  time  when,  according  to  the  Allen,  435 ;  Paul  v.  Padelford,  16  Gray, 

course  of  nature,  the  child  might  have  263. 

been  begotten  :  Vermont:    Sterling  v.  Sterling,  41' 

Indiana:    Whitman    v.     State,     84  Verm.,  80. 

Ind.,  360;    Einter  v.  State,  45  Ind.,  The  usual  period  of  gestation  is  nine 

179;  Hill  t>.  State,  4  Ind..  112.  calendar  months,  or  from  273  to  275 

Iowa :    State  v.  Read,  45  Iowa,  469.  days.      What  has  been  denominated 

North  Carolina :    State  v.  Britt,  78  the  extreme  of  the  usual  period  is  280 

N.  C,  439.  days,  or  ten  lunar  months:   Com.^  «. 

See  novel  cases  reported  by  Taylor,  Hoover,  6  Penn.  L.  J.  (1  N.S.),  195^  3 

2  Principles  Med.  Jur.  (2d  ed.),  275.  Clark's  Penn.  L.  J.  Rep.,  514,  bottom 

If  the  prosecutrix  deny  that  she  had  paging ;  3  Caspar's  Forensic  Med. ,  New 

sexual  intercourse  with  another  at  a  Sydenham  ed.,  361,  369  ;  Chitty'sMed. 

time  when  conception  with  the  child  is  Jur.,  409-438  ;   Guy's  Forensic  Med., 

probable,  defendant  may  show  she  did:  1st  Am.  ed.,  199-221,  Id.,  4th  Enf .  ed.. 

Hill  0.   State,  4  Ind.,   112  ;    Ford  9.  125-143  ;  Husband's  Handbook  Foren- 

State,  29  Ind.,  541.  sic  Med.,   73,   107;    1   Paris    &  Fon- 

See,    however,    in    criminal   cases,  blanque's  Med.  Jur.,  216-247;  2  Tay- 

Eeg.  «.  Holmes,  1  Eng.  Rep.,  226,  230  lor's  Principles  Med.  Jur.  (2d  ed.),  275, 

note ;  Com.  «.  Regan,  105  Mass.,  593.  Id.,  241-267 ;  Taylor's  Med.  Jur.  (7th 

And  may  compel  such  third  person  Am.  ed.,  Reese),  641-655 ;  2  Wharton 

to  testify  whether  he  did  or  not :   Hill  &  Stille's  Med.  Jur.  (3d  ed.),  §g  48-72  : 

«.  State,  4  Ind.,  112.  Woodman    &    Tidy's    Forensic   Med. 

In  Ford  v.  State,  29  Ind.,  541,  where  (Eng.  ed.),  698-702,  816. 

the  witness  refused  to  answer  on  the  In  an  indictment  charging  the  de- 

^ronnd  that  his  answer  might  tend  to  fendant  with  fornication  and  bastardy, 

convict  him  of  a  crime,  as  rape,  seduc-  where  the  period  of  gestation  proved 

tion,  etc.,  it  was  held  he  could  not  be  was  313  days,  the  court  charged  that 

compelled  to  answer.  although  this  was  an  unusual  period  of 

Evidence  of  the  admissions  of  the  gestation,  it  was  not  an  impossible  one, 
mother  and  of  her  conduct  with  an-  and  that  the  defendant  might  have 
other  as  to  a  time  within  the  prob-  been  the  father  of  the  child  bom  un- 
able period  of  gestation,  is  admissible  :  der  such  circumstances  :  Com.  i7.  Hoo- 
Parker©.  Dudley,  118  Mass.,  602.  ver,   6  Penn.   L.  J.  (1  N.S.),  195;  3 

So  it  may  be  shown  the  mother  slept  Clark's  Penn.  L.  J.  Rep.,  514,  bottom 

with  her  own  son,  17  years  of  age,  at  paging. 

a  time  within  the  period  when  the  This  is  a  very  interesting  case, 

child  was  probably  begotten  :    State  i).  For  cases  of  protracted  gestation,  see 

Read,  45  Iowa,  469.  3  Caspar's  Forensic  Med.,  New  Syden- 

Where  the  proof  leaves  it  indiffer-  ham  ed.,  363-369  ;  Chitty's  Med.  Jur., 

ent  whether   the  defendant  or  some  410-438;    Guy's    Forensic    Med.,    1st 

other  person  was  the   father  of   the  Am.   ed.,   199-221,  Id.  4th  Eng.  ed., 

child  he  cannot  be  convicted  as  such  :  125-143  ;  Husband's  Handbook  Foren- 

Whitmani?.  State,  34  Ind.,  860.  sic   Med.,   73,  107;   1  Paris    &    Fon- 

Notwithstanding  the    doubt    which  blanque's  Med.  Jur.,  216-247 ;   2  Tay- 

might  be  raised  ah  to  the  paternity  of  lor's   Principles   Med.   Jur.   (2d  ed.), 

22  Eng.  Rep.                37  . 
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241-267,  275  ;  Taylor's  Med.  Jur.  (7th  gestion,     perform     their    appropriate 

Am.  ed.,  Reese),   641-655;    2  Whartw  offices,   without    the    Tolition    of   the 

&  Stille's  Med.  Jur«.  (3d  ed.),  ^§  48-72  ;  female.     She  is  not  conscious,  at  tlie 

Woodman    &   Tidy's    Forensic     Med.  moment  of  the  occurrence,   of   what 

(Eng.  ed.),  702.  takes  place.     It  is  only  hy  inference 

If  a  witness  for  the  complainant,  in  a  that  she  can  afterwards  fix  the  pater- 
bastardy  process,  has  denied,  on  cross-  nity  of  her  offspring.  If  her  inter- 
examination,  that  he  ever  had  inter-  course  has  been  confined  to  one  indi- 
course  with  the  prosecutrix,  he  cannot  vidual,  there  is  no  difficulty  in  drawing 
be  contradicted  by  proof  of  admissions  a  correct  conclusion  from  the  premises, 
by  him  to  the  contrary,  unless  such  But  if  she  has  exposed  herself  to  the 
admissions  refer  to  a  period  of  time  embraces  of  several,  at  or  about  the 
when,  if  true,  he  might  be  the  father  time  she  l>ecame  pregnant,  she  has 
of  the  child  :  Eddy  v.  Gray,  4  Allen,  placed  it  out  of  her  power  to  draw  any 
435.  safe  conclusions  on  the  subject.    Where 

So  as  to  admissions  by  the  mother  :  two  causes  are  shown  to  exist,  either 

Bowen  n.  Reid,  103  Mass.,  46.  of  which  is  adequate  to  produce  the 

Evidence  that  the  complainant  had,  effect,  and  there  are  no  circumstances 
at  some  previous  time,  been  seen  in  to  determine  the  mind  in  favor  of 
bed  with  a  person  other  than  the  re-  either,  the  cause  must  necessarily  re- 
spondent, hut  not  fixing  any  time,  is  main  uncertain  ;  and  in  that  case  there 
immaterial :  Force  v,  Martin,  122  is  not  sufficient  evidence  to  justify  a 
Mass.,  5.  conviction  :"  Com.  «.  McCarty,  4  Penn. 

Without   proof,   some  proof — direct  L.  J.,  140,  2  Clark's  Penn.  L.  J.  Re- 

or    circumstantial — of    an    unusually  ports,  356,  bottom  paging, 
protracted  period  of  gestation,  a  con-        So    in    Common w^th    v.    Friti   (8 

nection  more  than  ten  calendar  months  American  Law  Journal,  (1  N.S.),  43,  5 

before  the  birth  of  the  child,  was  held  Clark's  Penn.  L.  J.  Rep.,  219,  bottom 

inadmissible:   Eddy  v.  Gray,  4  Allen,  paging),  the  court  said,  "If  she  had 

435  ;   Paul  v.  Padelford,  16  Gray,  263.  connection  with  two  persons  about  the 

General  proof  that  the  character  of  time  the  child  was  begotten,  it  would 
the  mother  for  chastity  was  bad,  is  be  physically  impossible  for  the  mother 
inadmissible  :  Paul  9.  Padelford,  16  to  decide  to  which  of  two  or  more  con- 
Gray  263  ;  Sidelinger  v.  Bucklin,  64  nections  about  the  same  time  her  con- 
Maine,  371.  ception  is  to  be  imputed.     The  inquiry. 

So  that  she  was  in  the  habit  of  asso-  therefore,  directly  affects  the  knowl- 
ciating  with  young  men  whose  reputa-  edge  of  the  witness  in  relation  to  the 
tion  for  chastity  was  bad,  is  inadmis-  precise  fact  to  which  she  deposes.  It 
sible  :  Eddy  v.  Gray,  4  Allen,  435.  is  not  to  test  the  veracity  of  the  wit- 
In  a  prosecution  for  bastardy,  where  ness,  but  her  knowledge  of  the  fact  of 
the  prosecutrix  has  testified  to  the  which  she  speaks." 
particular  time  when  she  was  impreg-  On  the  trial  of  an  indictment  for  ad- 
nated,  and  has  given  reasons  for  her  vising  and  procuring  one  S.  G.,  a  preg- 
belief,  it  is  not  error  to  refuse  to  in-  nant  woman,  to  take  a  certain  medi- 
struCt  the  jury,  that  if  they  believe  cine,  with  intent  to  procure  her 
the  prosecuting  witness  had  connection  miscarriage,  the  prisoner's  counsel 
with  another  man  about  the  time  the  having  avowed  their  intention  to  in- 
chlld  was  begotten,  this  would  destroy  sist  that  one  H.  was  the  father  of  the 
lier  competency  as  a  witness  to  prove  child  and  not  the  prisoner  ;  held,  that 
that  the  defendant  was  the  father  of  it  was  competent  for  the  prosecutor 
her  child.  Such  evidence,  though  to  prove  by  the  testimony  of  H.  that  he 
clearly  competent  to  show  the  defen-  had  never  had  sexual  intercourse  with 
dant  was  not  the  father,  does  not  de-  S.  G. :  Dunn  v.  People,  29  N.  Y.,  523. 
stroy  the  competency  of  the  prosecu-  On  a  question  as  to  whether  defen- 
trix  :  Kinter  v.  State,  45  Ind.,  175.  dant  was  the  father  of  a  bastard  child. 

In  Pennsylvania    the    contrary  has  he  claiming  that  he  was  not,  but  that 

substantially    been    held,    the    court,  one  J.  S.  was,  it  was  held  to  be  proper 

though  holding  the  credibility  of  the  for  him  to  prove  that  J.  S.  sent  to  ilie 

witness  was  for  the  jury,  saying,  "The  complainant  a  package  made  up  like 

organs  of  conception,,  like  those  of  di-  *'  doctors'  powders,"  and  to  show  that 
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three  or  four  days  before  that  J.  S.  re-  As  to  a  case  where  a  conspiracy  be- 

ceived  a  package  of  like  shape  and  ap-  tween  the  mother  and  a  third  person,  to 

pearance    whidi    contained   drugs    to  charge  defendant  with  the  paternity  of 

procure  an  abortion.     The  identity  of  the  child,  was  alleged,  see  Young  9. 

the  packages  was  a  question  of  fact  Makepeace,  103  Mass.,  50. 

for  the  jury.      Where  such  evidence  As  to  a  case  where  a  mulatto  woman 

was  excluded  a  new  trial  was  granted  :  claimed  a  negro  was  the  father  of  her 

Young  f>.  Makepeace,  108  Mass.,  50.  bastard  child,  and  the  defence  was  that 

As  t(f  the  effect  of  a  paper  signed  by  a  white  man  was  in  fact  the  father, 

the  mother  saying  defendant  is  not  the  see  Whistelo's  Case,  8  Wheeler's  Crim. 

father  of  a  child  about  to  be  born  of  her,  Cas.,  194.     A  celebrated  case, 
see  Kinter  0.  State,  45  Ind., 178-9. 


[6  Chancery  Division,  549.] 
Fry,  J.,  May  8,  1877. 

*Kemp  v.  Bird.  [549 

[1876    K    87.] 

Leaae^-CovenofU — TVade — Covenant  not  to  let  adjoining  Property  for  the  Purpose 

of  a  Trade. 

B.  demised  an  eating  house  for  a  term  of  twenty-one  years,  and  covenanted  that 
be  would  not  during  the  term  let  any  house  in  the  same  street  "  for  the  purpose  of 
carrying  on  the  business  of  an  eating  house,"  provided  always  that  the  covenant 
should  be  binding  only  on  B.,  and  not  on  his  heirs,  administrators,  or  assigns.  Sub- 
sequently B.  let  the  adjoining  house  for  twenty-one  years  to  another  person,  who 
covenanted  with  him  not  to  carry  on  there  any  trade  or  business  without  B.'s 
license.  The  first  lease  was  subsequently  assigned  to  E.,  and  the  second  to  G. 
K.  brought  an  action  against  B.  and  G.  to  restrain  G.  from  carrying  on  an  eating 
house  on  the  premises  comprised  in  the  second  lease  and  B.  from  permitting  him 
to  do  so : 

//ieU,  that  the  covenant  could  not  be  treated  as  a  covenant  that  none  of  the  houses 
should  during  the  term  be  used  as  an  eating  house,  and  that  as  B.  had  not  let  the 
second  house  for  the  purpose  of  an  eating  house  the  covenant  was  not  broken  by 
G.'s  carrying  on  there  the  business  of  an  eating  house,  nor  by  B.'s  not  interfering 
with  his  doing  so. 

This  was  an  action  for  an  in  junction  to  restrain  the  de- 
fendant Godfrey  from  carrying  on,  and  the  defendant  ilKrd 
from  i)ermitting  him  to  carry  on,  in  a  house,  33  London 
Street,  Paddington,  the  trade  or  business  of  an  eating  house, 
ale  or  beer  shop,  or  coffee  house. 

'  The  plaintiff  was  the  occupier  of  the  adjoining  house,  34 
London  Street,  to  which  he  was  entitled  for  the  residue  of  a 
term  of  twenty-one  years,  created  by  a  lease  dated  the  4th 
of  July,  1870,  granted  by  the  defendant  Bird  to  Elizabeth 
Pareweather.  The  house  was  at  the  time  of  granting  the 
lease  used  as  a  coffee  house,  and  the  lease  contained  a  cove- 
nant by  the  lessee  not  to  carry  on  upon  the  property  any  of 
certain  specified  trades,  or  any  other  noisome  or  offensive 
trade  other  than  the  business  of  an  eating  house,  ale  or  beer 
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shop,  or  coflfee  house,  and  the  following  covenant  on  tlie 
part  of  the  lessor : — 

"That  she,  the  said  E.  Fareweather,  her  executors,  ad- 
ministrators and  assigns,  paying  the  said  rent  and  sum  and 
sums  of  money  hereinbefore  reserved,  and  observing,  f ulfill- 
550]  ing,  and  keeping  the  *several  covenants,  provisos, 
and  agreements  hereinbefore  contained  and  on  her  and  their 
part  and  behalf  to  be  done,  observed,  fulfilled,  and  kept 
according  to  the  true  intent  and  meaning  of  these  presents, 
shall  and  lawfully,  may  peaceablv  and  quietly,  have,  hold, 
use,  occupy,  possess,  and  enjoy  all  and  singular  the  prem- 
ises hereby  demised  with  the  appurtenances  during  all  the 
said  term  of  twenty-one  years  hereby  granted,  without  any; 
let,  suit,  denial,  molestation,  eviction,  or  interruption  of  or 
by  him  the  said  G.  Bird,  his  heirs  or  assigns,  or  any  person 
or  persons  lawfully  or  equitably  claiming  or  to  claim  by, 
from,  or  under  him,  them,  or  either  of  them.  And  further 
that  he,  the  said  George  Bird,  shall  not  during  the  said  term 
hereby  granted,  demise  or  let  any  or  either  of  the  messuages 
or  tenements  now  forming  the  said  street  called  London 
Street,  Paddington,  between  Arthur  Mews  and  Francis 
Mews,  to  any  person  or  persons  whomsoever  for  the  pur- 
pose of  carrying  on  the  trade  or  business  of  an  eating  house, 
ale  or  beer  shop,  or  coflfee  house :  Provided  always,  that 
the  covenant  lastly  hereinbefore  contained  shall  be  binding 
only  on  the  said  G.  Bird,  and  not  on  his  heirs,  executors, 
administrators,  or  assigns." 

The  premises  were  assigned  to  the  plaintiflf  in  1875  for  the 
residue  of  the  term,  and  he  carried  on  there  the  business 
of  a  coflfee  and  eating  house. 

The  defendant  Bird,  in  1872,  demised  No.  33  London 
Street  to  Henry  Sly,  described  in  the  lease  as  a  butler,  for 
a  term  of  twenty-one  years,  and  the  lessee  covenanted  that 
he,  his  executors,  administrators,  or  assigns,  would  not 
carry  on  upon  the  property  any  trade  or  business  without 
the  leave  oi  the  lessor.  This  lease  was  afterwards  assigned 
to  the  defendant  Godfrey. 

The  plaintiflf  by  his  statement  of  claim  alleged  that  God- 
frey was  carrying  on  the  business  of  a  coflfee  house  and  eat- 
ing house,  and  ale  or  beer  shop,  or  one  of  such  trades,  in 
No.  33 ;  that  both  Sly  and  Godfrey  took  with  notice  of  the 
covenants  contained  in  the  lease  under  which  the  plaintiff 
claimed ;  that  Bird  refused  to  enforce  the  covenant  m  God- 
frey's lease,  and  permitted  Godfrey  to  continue  the  busi- 
ness; and  the  plaintiflf  asked  for  an  injunction  against  the 
defendants  as  above,  and  for  damages  against  each  of  them. 
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Godfrey,  by  his  defence,  submitted  that  the  covenant  did 
not  bind  *liim.  He  moreover  denied  that  he  had  [551 
any  notice  of  the  covenants  in  the  plaintiff's  lease  when  he 
took  the  assignment  of  No.  33,  and  he  denied  that  he  was 
carrying  on  any  of  the  trades  alleged. 

Bird,  by  his  defence,  stated  that  he  had  when  he  granted 
the  lease  of  No.  34  refused  to  bind  himself  to  anything  more 
than  that  he  would  not  intentionally  let  any  of  the  other 
houses  to  any  one  who  to  his  knowledge  intended  to  carry 
on  any  of  the  businesses  in  question.  He  stated  that  he 
had  not  let  No.  33  for  the  purpose  of  any  of  such  businesses, 
and  that  Godfrey  was  not  carrying  on  any  of  them ;  and  he 
submitted  that  if  Godfrey  had  been  so  doing  the  plaintiff 
had  no  right  to  call  upon  him,  Bird,  to  enforce  the  cove- 
nant in  Godfrey's  lease.     The  action  now  came  on  for  trial. 

Fischer^  Q.C.,  and  TremUtt^  for  the  plaintiff:  We  sub- 
mit that  the  true  construction  of  the  covenant  in  the  plain- 
tiff's lease  is  that  the  landlord  will  not  let  anv  adjoining 
house  to  any  person  who  shall  use  the  house  lor  tne  pur- 
pose of  an  eating-house. 

[Pry,  J.:  Suppose  the  landlord  lets  one  of  the  houses, 
taking  a  covenant  a^inst  the  tenant's  carrying  on  any 
trade,  does  he  commit  a  breach  of  his  covenant  with  the 
plaintiff  by  not  enforcing  this  restrictive  covenant  ?] 

Looking  at  the  object  of  the  parties,  we  say  that  he  does ; 
the  object  was  through  the  instrumentality  of  the  landlord 
to  restrain  the  carrying  on  of  the  trade:  Piatt  on  Cove- 
nants (').  Jay  V.  Micaardson  (*)  is  on  all-fours  with  the 
present  case.  '  The  words  at  the  end  of  the  covenant  cannot 
reasonably  be  held  to  apply  to  a  tenant;  they  are  only 
introduced  to  prevent  the  covenant  from  extending  to  per- 
sons on  whom  the  freehold  devolves  by  descent,  devise,  or 
alienation  inter  vivos.  The  defendant  Godfrey  taking  with 
notice  is  bound  by  the  covenant :  Western  v.  Macdermott  (^) ; 
Cooke  V.  Chilcott  Q. 

Stirling^  for  Bird,  and  Bagshawe^  Q.C.,  and  Buntingy 
for  Godfrey,  were  not  called  upon. 

Fry,  J.:  I  am  of  opinion  that  the  plaintiff's  case  [552 
fails.  It  rests  on  a  covenant  contained  in  a  lease,  dated  the 
4th  of  July,  1870,  of  a  house.  No.  34  London  Street,  which 
covenant  tne  plaintiff  seeks  to  enforce  by  way  of  injunction, 
and  he  also  claims  damages.  The  lease  was  made  between 
the  defendant  Bird,  of  the  one  part,  and  Elizabeth  Fare- 

(>)  Pasrea  139,  141.  («)  Law  Rep.,  I  Eq.,  499 ;  n)ld,  2  Oh.,  72. 

C)  30  Beav.,  663.  (*)  3  CK  D.,  694;  18  Eng.  R.,  760. 
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weather,  of  the  other  part,  and  by  it  Bird  demised  to  E. 
Pareweather,  for  a  term  of  twenty-one  years,  a  messuage  in 
London  Street,  then  used  as  an  eating  house  and  coffee 
shop :  [His  Lordship  here  stated  the  above  mentioned  cove- 
nants by  the  lessee  and  the  lessor.]  In  March,  1872,  Bird 
demised  to  Sly,  described  in  the  lease  as  a  butler,  a  house. 
No.  33  in  London  Street,  for  a  term  of  twenty-one  years, 
und  the  lease  contains  a  covenant  by  Sly  against  carrying  on 
any  trade  or  business  upon  the  premises  without  the  license 
of  the  lessor.  This  lease  has  been  assigned  to  the  defen- 
dant Godfrey  with  the  consent  of  Bird.  STow  it  strikes  one 
at  first  sight  that  a  demise  of  one  of  these  houses  to  a  tenant 
who  covenants  not  to  carry  on  there  any  trade  or  business 
without  the  assent  of  the  lessor,  cannot  possibly  be  in  itself 
a  breach  of  the  covenant  which  the  plaintiff  is  seeking  to 
enforce,  unless  it  can  be  shown  that  the  lease  was  really 
granted  with  the  intention  that  the  lessee  should  carry  on 
one  of  the  prohibited  trades,  and  that  the  covenant  against 
carrying  on  a  trade  was  a  sham.  That,  however,  is  neither 
alleged  nor  proved,  and  it  has  not  been  argued  that  the 
granting  of  tne  lease  was  a  breach  of  the  covenant.  What 
IS  relied  on  is  that  a  prohibited  business  is  being  carried  on 
in  the  house,  and  that  Bird  does  not  enforce  against  God- 
frey the  covenant  to  use  it  only  as  a  private  dwelling  house. 
Now  it  must,  be  conceded  that  this  is  not  any  breach  of  the 
covenant  according  to  its  strict  terms,  for  fiird  clearly  has 
not  let  the  house  to  any  one  for  the  purpose  of  carrying  on 
the  business.  That  is  admitted,  but  it  is  contended  that  the 
words  of  the  covenant,  if  taken  strictly,  do  not  express  the 
real  meaning  of  the  parties,  which  was  that  the  house 
should  not  be  used  for  carrying  on  any  of  the  prohibited 
trades,  and  that  the  covenant  ought  to  be  construed  accord- 
ing to  that  intention,  and  as  imposing  on  Bird  an  obligation 
to  enforce  the  covenant  contained  in  Sly's  lease.  I  am  of 
opinion  that  the  covenant  in  the  plaintiff's  lease  cannot  be 
553]  80  construed.  *In  the  first  place,  the  covenant,  as 
it  stands,  is  intelligible  and  reasonable — that  Bird  will  not 
grant  a  lease  with  a  view  to  the  business  of  a  coffee  shop  or 
eating  house  being  carried  on.  In  the  next  place,  the  con- 
struction contended  for  by  the  plaintiff  creates  a  much 
wider  obligation  than  is  imported  by  the  strict  words  of  the 
covenant.  As  I  read  it,  Bird  mi^ht,  without  any  breach  of 
covenant,  have  carried  on  an  eating  house  himself,  or  sold 
one  of  the  houses  out  and  out  for  the  purpose  of  that  busi- 
ness being  carried  on  there.     I  do  not  see  why  I  should  ex- 
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tend  the  covenant  when,  if  taken  as  it  stands,  it  is  rational 
and  intelligible. 

But  the  matter  does  not  stop  there,  for  at  the  end  of  the 
covenant  is  a  proviso  confining  its  operation  to  Bird  himself. 
It  has  been  argued  that  the  proviso  has  not  that  effect ;  but 
I  cannot  imagine  words  more  apt  to  express  the  intention 
that  the  covenant  should  be  binding  only  on  Bird  personally. 
If  it  was  intended  to  bind  the  premises  during  the  term,  we 
should  expect  to.find  a  covenant  purporting  to  bind  all  per- 
sons into  whose  hands  the  premises  might  come,  and  the 
declaration  that  the  covenant  should  not  be  binding  on 
Bird's  heirs,  executors,  administrators,  or  assigns,  is  quite 
inconsistent  with  any  such  intention.  I  cannot,  merely  on 
the  ground  that  this  covenant  was  intended  to  give  some 
protection  to  the  business  of  an  eating  house  carried  on 
upon  the  premises,  stretch  it  so  as  to  give  the  lessee  some- 
thing going  beyond  the  terms  of  his  bargain.  If  what  the 
plaintiff  contends  for  had  been  the  intention  of  the  parties, 
nothing  could  have  been  simpler  than  to  say  that  none  of 
the  London  Street  houses  should  during  the  term  be  used 
for  the  business  of  a  coffee  shop  or  eating  house,  and  that 
would  have  bound  every  person  who  took  any  of  the 
houses  with  notice  of  it.  The  action  must  be  dismissed 
with  costs.  ^ 

Solicitors :  Ear dley- Holt  <6  Co.;  SiTigleton  <6  TaUershqZl; 
Bowker^  Pedke  &  Bird. 

See  12  Eng.  Rep.,  416  note ;  17  Eng.  precise  time  and  at  a  definite  weekly 

Rep.,  432  note  ;   18  Eng.  R.,  63  note ;  rate,  certain  specified  rooms  in  a  bouse, 

20  Eng.  Rep. ,  729  note.  divided  up  into  sets  of  rooms  and  con- 

A  lease  to  A.  contained  a  covenant  taining  a  restaurant,  is  a  valid  lease, 

that  no  assignment  of  the  same  should  although  the  lessor  undertakes  to  serve 

be  valid  without  the  consent  in  writing  a  private  table,  and  to  furnish  certain 

of  the  lessor.     A.  assigned  the  lease  to  otner    accommodations,    and    imposes 

B.  with  such  consent,  and  B.  assigned  certain  restrictions  on  the  manner  of 

it  to  C.  without  the  assent  of  the  lessor,  the  use  and  occupation. 

Held,  that  the  covenant  was  waived  by  A  stipulation  in    a  lease  of  certain 

the  lessor's  acceptance  of  rent  from  G. ;  rooms  in  a  house  containing  a  restau- 

and  that  C.  might  recover  rent  subse-  rant,  and  near  several  hotels  and  other 

quentlj  accruing  of   D.,  to  whom  B.  restaurants,  ''to  serve  a  private  table" 

had  previously  leased  a  portion  of  the  therein,  is  complied  with  by  an  offer  to 

demised  premises,  and  who  had  knowl-  send  out  for  a  dinner  to  such  a  hotel  to 

edge  of  the  assignment  to  C,  and  had  be  served  in  such  rooms  :    Porter  9. 

paid  him  a  part  of  such  rent.  Merrill,  124  Mass.,  534. 

A  contract  in  writing  to  let,  for  a 


A 
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[6  Chancery  Diyision,  554.] 
Fey,  J.,  May  7,  12,  1877. 

554]  *BuTLER  V.  Butler. 

[1876    B.     17.] 
Breach  of  Tntat — Liabiliti/  of  eo- Trustee — Sale — Defciency. 

Two  trustees  advanced  to  a  builder  money  on  mortgage  of  land  and  houses  thereon. 
The  land  had  belonged  to  the  defendant,  one  of  the  trustees,  and  part  of  the  money 
advanced  was  applied  by  the  builder  in  payment  of  the  price  of  the  land  and  of  other 
money  due  by  him  to  the  defendant.  The  other  trustee  filed  a  bill  against  the  de- 
fendant, alleging  that  the  security  was  insufficient,  and  asking  that  the  security 
should  be  realized,  and  that  the  defendant  should  make  good  any  d^ciency  : 

Held,  that  under  such  circumstances  one  trustee  had  no  equity  to  make  the  dther 
trustee  primarily  liable ;  and 

Held,  that  the  court  would  not  direct  a  sale  in  the  absence  of  the  eeatuu  que  tntst, 
and  merely  to  ascertain  the  deficiency,  if  any. 

John  Butler,  Walter  Butler,  and  Jane  Sarah  Butler 
were  the  trustees  and  executors  of  the  will  of  John  Butler, 
deceased,  and  as  such  held  a  considerable  sum  of  New  £S 
per  Cent.  Annuities  in  trust  for  the  testator's  children  and 
grandchildren. 

Walter  Butler  owned  land  near  Croydon,  and  agreed  to 
sell  part  of  it  to  one  Arnold,  a  builder.  The  trustees  ad- 
vanced to  Arnold,  to  a  person  named  Fennell  (who  was  con- 
nected with  Arnold),  and  to  another  person  named  Steed, 
out  of  the  trust  money,  sums  amounting  to  £5,850  on  mort- 
gages of  the  land  formerly  belonging  to  Walter  Butler  and 
the  houses  built  thereon  by  Arnold,  Fennell,  and  Steed.  A 
large  part  of  this  money  appeared  to  have  been  received 
from  Arnold  by  Walter  Butler  in  payment  of  the  purchase- 
money  for  the  land  and  of  other  money  due  by  Arnold  to 
Walter  Butler,  as  stated  in  the  judgment.  Arnold  had  pre- 
sented his  petition  for  liquidation. 

John  Butler,  in  January,  1875,  filed  a  bill  against  Walter 
Butler  and  George  Huntley,  who  had  been  appointed  a 
trustee  in  the  place  of  Jane  Sarah  Butler,  stating  that  John 
Butler,  the  plaintiff,  was  wholly  ignorant  of  the  business 
relations  between  Walter  Butler  and  Arnold;  that  John 
Butler  was  induced  by  the  solicitation  of  Walter  Butler  to 
make  the  advances,  and  only  agreed  to  an  advance  on  con- 
dition that  Walter  Butler  should  be  personally  liable  for 
repayment ;  that  the  mortgaged  houses  were  not  nearly 
555]  *a  sufficient  security  for  the  money  advanced ;  and 
that,  in  1871,  when  John  Butler  urged  Walter  Butler  to 
allow  the  money  to  be  called  in,  a  larger  sum  could  have 
been  realized.     And   the  bill  prayed  that  the  mortgage 


r 
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securities  might  be  realized,  and  that  Walter  Butler  might 
"be  decreed  to  make  good  to  the  estate  of  the  testator,  if 
necessary,  the  principal  money  and  interest  due  on  the 
mortgages. 

The  defendant  Walter  Butler,  who  was  a  solicitor,  denied 
that  he  had  given  any  guarantee;  and  alleged  that  the 
plaintiff  John  Butler  was  well  aware  of  the  business  rela- 
tions between  the  defendant  and  Arnold ;  that  the  plaintiff 
was  a  solicitor,  and  was  well  aware  of  the  value  of  property 
at  Croydon ;  and  the  defendant  denied  that  the  property 
mortgaged  was  an  insufficient  security. 

Evidence  was  given  by  affidavit  and  viva  voce  in  court,  the 
effect  of  which  is  stated  in  the  judgment.  There  was  some 
evidence  of  an  agreement  by  the  defendant  Walter  Butler  to 
guarantee  the  payment  of  the  interest  on  the  mortgage 
whilst  subsisting. 

J.  H.  Palmer^  Q.C.,  and  Nugent^  for  the  plaintiff: 
Whenever  one  trustee  obtains  a  benefit  by  the  advance 
of  the  trust  money  there  arises  an  equity  between  the 
trustees,  and  he  must  be  primarily  liable  to  make  good 
any  loss.  That  principle  was  acted  upon  by  the  Vice- 
Chancellor  Malins  in  Stone  v.  Bennett  (April  27th,  1876). 
The  trustee  who  has  received  the  benefit  surely  ought  to  bear 
the  loss.  The  plaintiff  was  induced  to  concur  in  this  advance 
by  the  advice  of  the  defendant  on  a  positive  guarantee. 

Bristowey  Q.C.,  and  W.  W.  Cooper y  for  the  defendant 
Walter  Butler. 

Mackesony  Q.C.,  for  the  other  trustee. 

J.  H.  PalmeTy  in  reply. 

May  12.  Fry,  J.,  after  stating  the  object  of  the  bill  and 
the  position  of  the  parties,  continued  : 

It  is  alleged  by  the  plaintiff  and  admitted  by  the  defen- 
dant, *that  the  advances  are  not  such  as  could  be  [556 
justified  as  against  the  cestuis  que  trusty  and,  consequently, 
that  if  the  securities  should  prove  inadequate,  the  cestuis 
que  trust  may  have  a  claim  against  these  two  trustees  ;  and 
the  object  of  the  bill  is  to  maintain  that  as  between  them 
the  defendant  Walter  Butler  is  liable  to  indemnify  the 
plaintiff.  The  claim  is  placed  on  two  grounds :  First,  ex- 
press agreement ;  and,  secondly,  an  implied  contract  or  obli- 
gation resulting  in  law  or  in  ecjuity  from  the  facts.  [His 
Lordship  then  stated  the  facts  with  regard  to  the  first  point, 
and  came  to  the  conclusion  that  as  to  any  express  agreement 
to  indemnify  the  case  of  the  plaintiff  had  failed.  His  Lord- 
ship then  continued :] 
'      22  Eng.  Rep.  38 
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The  case,  as  regards  a  legal  or  equitable  liability  on  the 
part  of  the  defenaant  to  indemnify  the  plaintiflf,  rests  upon 
these  facts.  Of  £5,850  advanced  on  the  mortgages  in  ques- 
tion, and  on  Steed's  mortgage,  £4,858  14^.  6d.  found  its  way 
to  the  defendant  Walter  Sutler ;  as  to  £1,260  of  it,  in  pay- 
ment of  the  purchase-money  for  the  land  ;  as  to  further  part 
in  repayment  of  advances  made  by  Walter  Butler  to  Arnold 
to  assist  him  in  building  the  houses ;  and  as  to  the  residue, 
in  or  towards  satisfaction  of  other  sums  of  money  due  by 
Arnold  to  Walter  Butler. 

It  is  admitted  that  the  plaintiff  knew  that  part  of  these 
mortgage  moneys  to  be  advanced  by  the  trustees  would  go 
to  Walter  Butler  in  payment  of  the  purchase-money  of  the 
land,  but  it  is  said  that  he  knew  notning  of  the  other  sums 
of  money  due  from  Arnold  to  Walter  Butler.  The  plaintiff 
knew  tnat  the  defendant  would  derive  a  benefit  from  the 
mortgage,  but  the  extent  of  the  benefit  he  did  not  know  and 
did  not  inquire  into.  Furthermore,  the  plaintiff  knew  that 
the  land  on  which  the  money  was  to  be  advanced  was  the 
defendant's;  that  Arnold  was  a  builder;  that  Arnold  was 
the  defendant's  client;  that  Arnold  had  erected  buildings 
on  the  defendant's  land;  and  that  other  transactions  or 
negotiations  existed  between  the  defendant  and  Arnold.  It 
has  not  been  argued  that  the  plaintiff  is  an  innocent  trustee, 
and  if  such  an  argument  had  been  adduced  I  do  not  think 
that  it  could  have  succeeded.  The  proposition  on  which 
the  plaintiff's  counsel  have  relied,  is  that  wherever  an  ad- 
vance is  made  by  two  trustees  which  constitutes  a  breach 
of  trust,  and  one  trastee  derives  an  indirect  benefit  from 
the  money  advanced,  such  trustee  is  under  a  personal 
557]  ^liability  to  indemnify  the  other  trustee  for  the  whole 
amount,  or  at  least  that  this  is  the  case,  where  the  one  trus- 
tee does  not  know  the  full  extent  of  the  indirect  benefit  re- 
ceived by  the  other. 

In  support  of  this  proposition  I  asked,  but  asked  in  vain, 
for  authority,  and  Mr.  Palmer  only  referred  to  an  unre- 

f)orted  case  of  Sione  v.  Bennett,  before  Vice-Chancellor  Ma- 
ins, which,  according  to  his  statement  of  it,  did  not  appear 
to  me  relevant. 

On  principle,  I  have  great  difficulty  in  acceding  to  the 
proposition.  Where  there  is  innocence  on  the  one  side  and 
guilt  on  the  other,  or  even  where  there  is  knowledge  on  the 
oniB  side  and  ignorance  on  the  other,  I  can  see  a  reason  for 
attributing  a  primary  liability  to  the  one  trustee  and  a 
secondary  liability  to  the  other ;  but  I  see  no  such  reason 
in  a  case  where  both  trustees  are  fully  cognizant  of  the 
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breach  of  trust,  and  intend  the  breach  of  trust  to  enure  par- 
tially to  the  benefit  of  one  of  them,  simply  because  one  trus- 
tee derives  a  larger  indirect  benefit  from  the  trust  money 
advanced  than  the  other  trustee  anticipated.  To  what  extent 
is  such  a  doctrine  to  be  carried  ?  How  small  a  benefit  will 
create  this  liability  to  indemnify  for  the  whole  amount  of 
the  fund?  Through  how  large  a  circuit  may  the  money 
travel  to  the  recipient  trustee,  and  yet  create  a  liability  on 
his  part  to  his  co- trustee  ? 

The  case  of  Hdby  v.  Ridehalgli  (*)  shows  that  the  receipt 
by  a  cestui  que  trust  of  benefits  from  a  breach  of  trust 
which  he  induced  the  trustees  to  commit,  does  not  create 
a  personal  liability  in  the  cestui  que  trust  to  indemnify  the 
trustee  ;  and  I  am  at  a  loss  to  see  why  a  receipt  6i  bene- 
fits by  one  trustee  should  create  such  a  liability  towards 
the  other. 

For  this  is  not,  it  must  be  observed,  an  attempt  to  make 
one  trustee  primarily  liable  to  the  extent  of  the  trust  moneys 
reaching  his  hands,  but  an  assertion  of  a  personal  liability 
to  indemnify.  No  argument  has  been  addressed  to  me  in 
favor  of  a  more  limited  right  of  indemnity ;  and  considering 
that  the  moneys  which  did  reach  Walter  Butler's  hands 
came  thith^  for  valuable  consideration,  that  he  has  parted 
with  his  land  for  a  portion  of  the  money,  and  took  the  rest 
in  extinction  of  his  right  to  sue  for  debts,  I  doubt  whether, 
as  between  Walter  Butler  and  the  plaintiflP,  his  co-trustee, 
Tvho  allowed  the  money  to  be  paid  to  Arnold,  the  plaintiff 
*could  ever  say  that  the  money  in  Arnold's  hands  [558 
was  still  subject  to  the  trusts  of  the  testator's  will.  That 
point,  however,  has  not  been  raised,  and  does  not  now  re- 
quire decision. 

But  assume  that  there  is  an  obligation  on  the  defendant  to 
indemnify  the  plaintiff  against  all  damage  or  loss  accruing 
to  the  plaintiff  from  the  loans,  or  even  against  all  claims  and 
demands  made  on  the  plaintiff  in  respect  of  them.  Even 
then  it  must  be  remembered  that  as  yet  no  damage  or  loss 
has  accrued  to  the  plaintiff — no  claim  or  demand  has  been' 
made  against  him  by  the  cestuis  que  trust.  As  a  general 
rule,  I  conceive  that  an  indemnified  person  cannot  sue  his 
indemnifier  until  the  loss  has  arisen  against  which  the 
indemnity  was  given.  To  allow  every  person  entitled  to 
an  indemnity  under  given  circumstances  to  bring  an  action 
quia  timet  before  the  right  to  indemnity  exists,  would,  in 
my  opinion,  be  a  most  mischievous  enlargement  of  the  juris- 
diction of  the  courts. 

0)  7  D.  M.  «k  G.,  104. 
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Bat,  again,  how  does  the  plaintiff  ask  me  to  give  effect  to 
the  indemnity?  The  first  and  essential  step  is  the  realiza- 
tion of  the  securities  in  order  to  ascertain  the  amount  of 
liability.  This  realization  the  plaintiff  seeks  by  sale,  for  the 
mortgagor  having  become  bankrupt  his  covenant  is  value- 
less or  nearly  so ;  and  foreclosure  would  not  answer  the 
plain tiflPs  object,  which  is  to  ascertain  the  quantum  of  lia- 
bility. This  order  for  sale  I  am  asked  to  make  in  the  ab- 
sence of  the  cestuis  que  trust  to  whom  this  money  belongs. 
For  aught  that  appears,  they  are  capable  of  electing  to  takei 
or  to  reject  the  securities.  They  may  desire  to  retain  them 
or  to  realize  them  by  foreclosure,  or  they  may  desire  to  hold 
the  defendant  Walter  Butler  to  any  guarantee  which  he  may 
have  jjiven.  Of  all  these  rights  I  am  asked  to  deprive  the 
cestuis  que  trusty  behind  their  backs,  in  order  that  a  guilty 
trustee  (I  mean  a  trustee  who  has  been  guilty  of  a  breach  of 
trust)  may  assert  a  primary  liability  in  his  co-trustee,  in  re- 
spect of  a  loss  not  realized,  and  of  a  demand  not  made,  and 
may  ascertain  the  measure  of  this  liability. 

I  can  do  nothing  of  the  sort.     The  plaintiff  has,  in  m 
opinion,  misconceived  his  rights,  and  I  dismiss  his  b 
with  costs. 

Solicitors  for  plaintiff:    Hdndall  &  Angler^   agents  for 
J.  M.  Head,  Reigate. 
Solicitor  for  defendant :  E.  P.  M.  Saffery. 

A  surviving  assignee  in  trust  cannot  trust,  by  violations  of  the  same  trust 
maintain  an  action  against  the  execu-  instrument,  and  demand  that  he  ac- 
tors or  administrators  of  a  deceased  co-  count,  and  may  also  demand  his  re- 
assighee,  to  require  them  to  account  moval. 

for  and  pay  over  money  collected  by  One  trustee  may  call  upon  his  co- 

the  deceased  as  such  assignee.     The  trustee  to  account,  by  an  action :  Vose 

cestuis  que  trust  are  the  proper  plain-  -p.  Galpen,  18  Abb.  Pr.,  96. 

tiffs  :    Bartlett  v.  Hatch,  17  Abb.  Pr.  The  trustee  having  neglected  to  keep 

R.,  461.  the  fund  invested  as  directed  by  the 

Whether  the  action  is  brought  in  the  trust,  and  having  mingled  it  with  his 

name  of  the  trustee,  or  the  cestui  que  own  funds,  and  used  it,  and  claimed  to 

trusty   is  a  matter  not   affecting    the  have  appropriated  the  whole  of  it  in  a 

substantial  rights  of    the  defendant:  manner  not  authorized,  although  for 

Van  Amringe  t?.  Bamett,  8  Bosw. ,  858.  the  benefit  of  the  cestuis  que  trust : 

It  seems  that  a  trustee  may  maintain  Held  that,  although  this  was  done  by 

an  action  against  his  co-trustee  to  re-  the  trustee  through  a  want  of  proper 

strain  a  violation  of  duty,  and  even  understanding  of  his  duty,  and  witn  a 

succeed    in    obtaining    his    removal :  good  intent,  and  not  through  dishon- 

Bartlett  v.  Hatch,  17  Abb.  Pr.  R.,  461.  esty  or  want  of  fidelity,  yet  that  one 

In  an  action  by  one  of  several  trus-  who  had  so  failed  properly  to  under- 

tees  against  the  others,  in  which  he  stand  his  duties,  and  bv  reason  of  such 

alleges  a  breach  of   trust,   and  asks  failure  had  exposed  the  fund  to  the 

their  removal  and  the  appointment  of  hazard  of  being  lost  by  his  insolvency  ; 

new  trustees  in  place  of  them,  they  who  had  in  fact  allowed  the  corpus  to 

may  set  up  as  a  counter-claim,  that  the  be  eaten  up,  and  kept  the  fund  still 

plaintiff  has  been  guilty  of  breaches  of  exposed  to  hazard  of  loss  by  reason 
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of  business  yicissitudes,  and  also  ex-  the  trust  estate  is  delegated,  is  respon- 

posed  bj  entangling  litigation  in  case  sible  for  the  consequences  of  a  breach 

of  his  decease,  should  not  be  retained  of  trust  by  such  trustee  :   McMurtrie, 

as  trustee:  Deen  «.  Cozzens,  7  Rob.,  v,  Penn  Co.,  9  Phila.  R.,  529. 

170;  Cranes.  Hearn,  28N.  J.  Eq.,  878  ;  Devisees  in  trust  for  sale  of   real 

McVeigh  V.  Bank,  26  Gratt.  (Va.),  188  ;  estate  must  jointly  receive,  or  unite  in 

Aromon  v.  Wolf,  26  Gratt.  (Va.),  621.  receipts  for,  the  purchase-money ,  unless 

Where  it  is  clear  that  the  relations  the  will  provides  otherwise,  and  the 

between    the    administrator    and    the  case  is  not  affected  by  the  property 

next  of  kin  of  a  decedent  are  not  har-  being    charged    with    debts    and    the 

xnonious,  and  it  is  manifest  that  the  power  of  sale  being  to  the  executors  eo 

interest  of  the  administrator  is  adverse  nomine. 

to  those  of  such  next  of  kin,  nothing  When  such  a  mortgage  was  taken, 

but  some  controlling  necessity  will  jus-  and  the  mortgagees  were  therein  de- 

tify  his  retention  as  such  administra-  scribed  as  executors,  and  devisees  in 

tor :   Kellberg's  Appeal,  86  Penn.  St.  trust,  payments  to  one  were  held  not 

K. ,  120.                   .  to  be  thereby  authorized :   Ewart  v. 

See,  also.  Treat's  Appeal,  40  Conn.,  Snyder,  18  Grant's  Chy.  R,,  56. 

288  ;  Estate  of  Pike,  45  Wise.,  891.  As  a  general  rule,  all  the  executors 

Where  a  trustee  has  kept  his  ac-  are  held  liable  for  the  execution  of 

counts   in   a  negligent   way,  or  kept  directory  trusts,  while  each  is  liable 

no  account  whatever  of  his  receipts,  only  for  his  own  exercise  of  discretion 

all    presumptions  should   be  strongly  where  the  trusts  are  discretionary;  but, 

against  him,  and  obscurities  and  doubts  even  in  the  latter  class  of  trusts,  an 

should  not  ofierate  to  his  advantage,  executor  who  permits  another  to  retain 

but  adversely.     But  the  rule  will  not  funds  for  a  long  time,  without  seeing 

be  strictly  applied  when  it  will  lead  to  to  their  proper  investment,  may  be  held 

conclusions  at  variance  with  the  rea-  liable  for  loss :  Hays  v.  Hays,  8  Tenn. 

sonable    probabilities    of    the    case :  Chy.  R. ,  88. 

Blauvelt  v.  Ackerman,  28  N.  J.  Eq.,  As  to  how  far  one  trustee  is  liable 

495.  affirmed  25  N.  J.  Eq.,  570.  for  a  defalcation  by  a  co- trustee,  where 

Executors    are    distinguished    from  he  neither  had  possession  of  the  money 

trustees,  who,  in  equity,  form  one  col-  nor  was  guilty  of  any  negligence,  see 

lective  trustee,  and  must  execute  their  Wilcox  «.  Bates,  45  Wise.,  188,  142, 

office    in    their    joint    capacity  :    De  and  cases  cited ;  Anderson  v.  Earle,  9 

Haven  v.  Williams,  80  Penn.  St.  R.,  S.  C,  N.S..460;  Brown's  Accounting, 

480.                                         ,  16  Abb.  Pr..  N.S.,  457;  Sovereign  v. 

Where  there  are  several  trustees,  all  Sovereign,  15  Grant's  U.  C.  Chy.,  559. 
must  act  together,  and  one  cannot  The  old  rule  was,  that  where  trustees 
delegate  his  authority  to  another :  joined  in  a  receipt  for  money,  that 
McMurtrie  v.  Penn  Co.,  9  Phila.  Rep.,  both  were  liable  for  a  devastavit  though 
520  ;  De  Haven  v.  Williams,  80  Penn.  the  money  were  paid  to  one,  and  he 
St.  R.,  480;  Ewart  v.  Snyder,  18  alone  was  guilty  in  fact  thereof :  Mick- 
Grant's  U.  C.  Chy.,  55;  Crane  t>.  leburgh  v.  Parker,  17  Grant's  U.  C. 
Heam,  26  N.  J.  Eq.,  878;  Henderson  Chy.,  603. 
«.  Woods,  9  Grant's  U.  C.  Chy.,  589.  See  Mitchell  tj.  Ritchie,  11  Grant's 

See  Mitchell  v.  Ritchie,  11  Grant's  U.  C.  Chy.,  511,  12  id..  88;   note  to 

U.  C.  Chy.,  511,  12  id.,  88 ;   Lyster  v.  Riky  v.  Kemmis,  Lloyd  &  Gould,  122, 

Kirkpatrick,  26  U.  C.  Q.  B.,217;  Lvs-  Banks's  ed.;    Gates  c.   Whetstone,  8 

ter  tJ.  Ramage.  Id.,  238  ;  Lyon  v.  Raden-  S.  C,  N.S.,  246. 

burst,  5  Grant's  U.  C.  Chy.,  644.  It  is  the  duty  of  a  trustee  to  protect 

The  trustee  cannot  delegate  his  dis-  the  trust  estate  from  any  misfeasance 

cretion  either  to  another  or  to  a  co-  by  his  co-trustee,   upon    being  made 

trustee,  and  a  corporation  permitting  aware  of  the  intended  act,  by  obtaining 

a  transfer  of  its  stock,  held  as  a  trust  an  injunction  against  him  ;  and  if  the 

investment,   by  one  of  two  trustees,  wrongful  act  has  been   already  com- 

transf erring  the  same  as  trustee  and  as  mitted,   to  take  pleasures  by  suit  or 

attorney  in  fact  of  a  non-resident  trus-  otherwise  to  compel  the  restitution  of 

tc*e  under  a  general  power  of  attorney  the  property,  and  its  application  in  the 

by  which  the  whole  management  of  manner  required  by  the  trust. 
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Without  such  action  be  would  him-  sustained    if    afterwards   questioned : 

self  be  liable,  notwithstanding  an  in-  Bacot  v.  Heyward,  5  S.  C.  Bep.  (N.S.). 

demnity  clause  in  the  instrument  ere-  441. 

ating  the  trust,  providing  that  neither  When  a  trustee,  an  executor,  a 
trustee  should  be  held  responsible  for  guardian,  or  an  attorney,  receives  bank 
the  acts,  omissions  or  defaults  of  the  notes  in  eood  faith,  and  with  reason- 
other  in  which  they  should  not  jointly  able  prudence,  which  are  genuine 
participate,  or  of  which  they  should  notes  of  a  bank  solvent  and  paying  at 
not  be  jointly  guilty,  and  limiting  the  time  of  his  reception,  those  for 
their  liability  respectively  to  ordinary  whom  he  acts  are  bound  by  his  act, 
care,  diligence  and  fidelity:  Crane  «.  and  cannot  demand  that  he  should  sub- 
Heam,  26  N.  J.  £q.,  878  ;  Styles  v.  stitate  specie  in  his  payments  to  them : 
Qrey,  1  MacN.  &  Gord.,  422;  Hanbury  In  matter  of  Hastings,  9  Am.  L.  J. 
«.  Kirkland,  8  Sim.,  265,  275  note,  (3  N.S.),  213;  4  Clark's  Law  Journal 
Banks  &  Co.'s  ed. ;  McPaddon  «.  Bacon,  Bep.,  471,  bottom  paging. 
18  Grant's  U.  C.  Cby.,  591.  See  Salway  «.  Sal  way,  4  Buss.,  60, 

It  is  the  dnty  of  a  trustee,  for  sale,  64  note  Banks's  ed. 

to  use  all  diligence  to  obtain  the  best  An    administrator    acting    in   good 

price ;  and  where  a  trustee  sold  prop-  faith  is  not  responsible  for  loss  incur- 

erty  at  private  sale  without  previous  red  by  the  failure  of  a  bank  of  good 

advertisement,  at  a  price  lower  than  credit,  wherein  he  had  deposited  the 

other  persons  were  willing  to  give,  and  funds  of  the  estate,  to  the  credit  of  the 

did  not  first  communicate  with  these  estate,  and  did  not  mingle  them  with 

persons,  though  informed  of  offers  of  his  own  :  Ramsey  v.  McGregor,  1  Cin. 

the  higher  price  made  by  them  to  one  Superior  Ct.  R. ,  827 ;  Twitty  «.  Hou- 

of  the  cestuts  que  trust,  the  trustee  was  ser,  7  S.  C,  N.S.,  158. 

held  responsible  for  the  loss.  It  cannot' be  said  that  the  collection 

In  such  a  case,  the  absence  of  any  of  debts  due  an  estate  in  the  common 

fraudulent  motive  in  the  trustee  is  no  paper  currency  of  the  country,  is  such 

defence ;  nor  is  evidence  of.  witnesses  gross  imprudence  on  the  part  of  the 

that  the  property  was  worth  no  more  executor  as  would  render  him  liable  to 

than  the  trustee  obtained  for  it.  legatees,  for  such  conduct  is  in  accord- 

The  trustee  deposed    that  he    had  ance  with  the  general  course  of  busi- 

disbelieved  the  statement  of  the  eestuis  ness  :   In  matter  of  Hastings,  9  Am. 

que  trust.  L.  J.  (3  N.S.),  218.  4   Clark's   Law 

Held,  no  excuse  for  not  testing  the  Jour.  Rep.,  471,  bottom  paging, 

truth  of  the  statement  by  reference  to  If  an  attorney  receives  his  client's 

the  parties  :   Malcom  v,  Yeomans,  18  money  in  bank  notes,  and  mixes  them 

Grant's  Chy.  R. ,  288.  with  his  own,  or  lays  them  by  and 

In  all  fiduciary  relations,  where  one  neglects  to  inform  his  client  or  to  pay 

is  called  on  to  act  in  trust  for  another,  them  over  within  a  reasonable  time, 

all  that  equity  requires  is  good  faith  regard  being  had  to  all  circumstances, 

and  reasonable  diligence,  such  conduct  and  meanwhile  they  depreciate,  he  is 

as  men  of  ordinary  sagacity  and  pru-  bound  to  make  them  gCNod  :  In  matter 

dence  employ  in  their    own  affairs:  of  Hastings,  9  Am.  L.  Jour.  (8N.8.), 

In  matter  of  Hastings,  9  Am.   L.  J.  218,  4  Clark's  Law  Jour.  Rep.,  471, 

(3  N.S.),  218,  4  Clark's  Law  Jour.  Rep.,  bottom- paging  ;  Ditman  v.  Bogle,  53 

471,  bottom  paging;   Foscue  v.  Lyon,  Ala.,  169. 

55  Ala.,  440;    Brown  v.  French,  125  See  also  State  «.  Roseman,  72  K.  C, 

Mass.,   410;    Finlay  v.  Merriman.  89  427. 

Texas,  56  ;  In  re  Orwig,  2  Leg.  ChroD.  Where  an  administratrix  of  an  estate 

Rep.,  80.  deposited  a  large  sum  of  collections  in 

See  article  on  such  liability,  5  Cent,  a  bank,  where  she  suffered  it  to  re- 

L.  J.,  478.  main  for  a  long  time,  and  neglected  to 

Although,  as  a  general  rule,  a  trus-  make  her  yearly  report  to  the  county 

tee  may  not  compromise  a  debt,  yet  court  and  obtain  an  order  to  pay  out 

where  he  does  so  under  such  circum-  such  money,  until  after  such  bank  be- 

stances  as  would  have  obtained  for  it  came  insolvent,  and  the  same  was  lost ; 

the  sanction  of  the  court,  had  a  previ-  held  that,  notwithstanding  the  credit 

ous  application  been  made,  it  will  be  of  the  bank  was  good  at  the  time  of 
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the  deposit,  she  was  liable  to  account  dom  from  incumbrances,  etc. ,  taking 

for  the  sum  so  lost,  on  account  of  her  from  the  purchaser  a  bond  by  which 

neglect  of  duty  to  make  yearly  reports  he  covenanted    to    pay  £241   of    the 

and  pay  out  money  on  the  order  of  the  money  owing  on  the  outstanding  mort- 

court,  before  the  failure  of  the  bank,  gage  :   the  purchaser  afterwards  went 

In  such  case,  the  fact  of  the  pendency  to  the  holders  of  the  mortgage,  con- 

of  a  suit  in  chancery  in  another  county  cealed  from  them  the  existence  of  his 

to  settle  her  right  to  participate  in  the  bond,  produced  the  deed  to  himself, 

distribution  of  the  estate  according  to  and  agreed  with  the  holders  of  the 

the  terms  of  a  marriage  settlement,  mortgage  for  the  release  of  his  portion 

and  to  restrain  her  from  receiving  more  of  the  property,  and  a  release  was  ac- 

than    a  child's    share   of    the  estate,  cordingly,  for  a  valuable  consideration, 

there  being  no  injunction    issued  in  executed  by  them.     J.  T.  E.,  having 

fact,  was  held  not  to  relieve  her  from  become  insolvent,  absconded  from  the 

the  consequences  of  such  neglect  of  province,  and  a  suit  to  foreclose  harv- 

daty  :  Rucker  v,  Redmon,  67  Ills.,  187.  ing  been  instituted  against  C.  H.,  he 

It  is  the  duty  of  an  executor  to  ap-  sought  to  charge  the  plaintiffs,  the 
ply  to  a  court  of  probate,  within  a  mortgagees,  with  the  amount  payable 
reasonable  time  after  the  settlement  of  by  J.  T.  E. ,  under  his  bond  ;  but  the 
his  administration  account,  for  an  order  court,  acting  on  the  rule  established 
of  distribution  ;  and  where  property  in  Ford  9.  Chandler,  reported  8  Grant's 
is  lost  by  his  neglect  to  do  this,  he  is  Chy. ,  page  85,  considered  the  plain- 
chargeable  with  the  loss  :  Sanford  v.  tiffs  warranted  in  treating  the  absolute 
Thorp,  45  Conn.,  241 ;  Eerby  v.  Goody-  covenants  executed  by  the  defenant 
kootz.  26  Gratt.,  298.  (C.  H.)  as   an    undertaking    by   him 

A  trustee  to  save  the  trust  property  to  pay  off  the  whole  sum  remaining 

may  purchase  real  estate,  and  the  lands  due  upon  the   mortgage,   and   there- 

so  purchased   become  a  part  of  the  fore  charged  the  portions  still  vested 

trust  estate  in   his  hands  :   Foscue  id,  in  him  therewith  :  Bank  of  Montreal  v, 

Lyon,    55    Ala.,    440;    McCargar    v.  Hopkins,  9  Grant's  U.  C.  Chy. ,  495. 
McEinnon,  17  Grant's  Chy.,  525.  Unless  authorized  by  the  trust  or  by 

A  eeHui  que  trunt  of  land  created  a  statute,  a  trustee  cannot  invest,  without 

mortgage  by  an  assignment  absolute  in  leave  of  the  court,  except  upon  mort- 

form  for  a  nominal  consideration,  but  gage  on  real  estate,  or  in  government, 

neglected  to  intimate  to    the  trustee  state  or  national  securities.     If  he  in- 

that  the  transfer  was  intended  to  oper-  vest  otherwise  without  leave  of  the 

ate  as  a   security  only.     In  fact  the  court  he  is  liable  for  the  loss  sustained 

lands,  purported  to  be  conveyed  to  the  thereby  :    Eing  v.  Talbot,  40  N.   Y., 

trustee,  had  already  been  sold  and  con-  76,  affirming  §0  Barb.,  458  ;    Holmes 

veyed  to  a  purchaser.     The  trustee,  v.   Drin^,   2    Cox's  Chy.,  1  ;  note    to 

without  calling  for  the  production  of  Riky  "V.  Kemmis,  Lloyd  &  Gould,  128, 

the  assignment  by  his  cestui  que  truM,  Banks's  ed. 

executed  a  conveyance  by  way  of  quit-        See  Perry  on  Trusts,  title  *'  In  vest- 
claim  to  the  original  vendor,  who  con-  ment." 

veyed  other  lots  in  their  stead  abso-        The  court  will  usually  refuse  to  al- 

lutely  to  the  assignee  of  the  cestui  que  low  an  investment  of  trust  funds  se- 

irust.         ^  cured  by  mortgage  upon  real  estate 

Held,   reversing  the  decree  of  the  out  of  its  jurisdiction  :  Rush's  Appeal, 

Court  of  Chancery,  that  the  trustee  was  12  Penn.  St.   R.,  875,878;   Burrill  v. 

not,  under  the  circumstances,  answer-  Shiel,  2  Barb.,  457,  469,  1  Perry  on 

able  for  any  loss  that  had  been  sns-  Trusts,  §  460. 

tained  by  the  party  beneficially  inter-        See  Amory  v.  Green,  13  Allen,  418. 
ested  :    Ford   v.   Chandler,   8  Grant's        Although  it  is  not  expressly  decided, 

U.  C.  Chy.,  85;   Bank  of  Montreal  v.  a  trustee  would  probably  be  held  liable 

Hopkins,  9  Grant's  U.  C.  Chy.,  495.  for  a  loss  sustained    from    investing 

C.  H.,  being  the  owner  of  the  equity  trust  funds  upon  security  by  mortgage 

of  redemption  in  three  distinct  tene-  on  lands  out  of  the  state  :    1  Perry  on 

ments,  sold  and  conveyed  one  of  them  Trusts,  §  460. 

to  J.  T.  E.  by  a  deed  in  fee,  with  abso-        It  is  a  general    rule  that  trustees 

lute  covenants  for  quiet  enjoyment,  free-  should  loan  no  more  upon  real  estate, 
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of  a  fixed  and  permanent  value,  than 
two-thirds  its  market  price.'  And  not 
80  much,  upon  property  with  houses 
of  a  perishable  nature,  or  upon  prop- 
erty of  a  fluctuating  character,  or  the 
value  of  which  is  contingent  upon  un« 
certain  occupancy  for  a  particular  pur- 
pose :  In  matter  of  Spencer's  Appeal, 
8  West.  Law  Monthly,  408. 

But  a  guardian  or  trustee,  who,  in 
good  faiui,  and  with  ordinary  pru- 
dence, invests  money  in  a  mortgage 
security  to  two-thinls  the  market 
price  of  unimproved  land,  adjacent  to 
a  growing  city,  or  in  a  new  state,  the 
value  of  which  land  is  generally  esti- 
mated with  reference  to  an  increase  of 
population  fairly  anticipated  by  the 
cause  of  immigration,  and  contingent 
thereon,  is  not  liable  for  loss  arising 
from  depreciation  in  value,  caused  by 
financial  derangement  or  diminished 
immigration,  which  could  not  be  rea- 
sonably foreseen  :  In  matter  of  Spen- 
cer's Appeal,  3  West.  Law  Monthly, 
408. 

A  guardian  or  trustee,  authorized  to 
manage  funds  without  specific  direc- 
tions, may,  by  the  common  law  of 
England,  loan  upon  mortgage  of  real 
estate,  or  invest  in  government  stocks 
only,  unless  by  the  order  of  a  court  of 
chancery  some  other  mode  is  directed. 
This  rule  has  been  adopted  in  some  of 
the  states,  while  other  modes  of  invest- 
ment are  permitted  in  others  :  In  mat- 
ter of  Spencer's  Appeal,  8  West.  Law 
Monthly,  408. 

An  executor  is  not  chargeable  for 
losses  incurred  by  investment  in  gold 
or  national  currency  belonging  to  the 
estate,  in  his  hands,  where  the  transac- 
tion was  in  good  faith,  more  particu- 
larly where  the  heirs  ratify  and  con- 
sent to  the  transfer  :  Gamble  v.  Gilson, 
59  Missouri,  586. 

The  will  contained  express  directions 
that  such  trustees  might  keep  any 
part  of  the  trust  fund  invested  in  the 
stocks,  etc.,  left  by  him  and  assigned 
by  the  executors  to  them,  without  lia- 
bility for  loss  by  depreciation. 

Held  that  the  clause  included  the 
stocks,  etc.,  received  by  the  testator  on 
account  of  his  share  of  his  brother's 
estate :  Qreen  v.  Green,  30  N.  J.  Eq. 
Kep.,  452. 

A  trustee  or  agent  has  no  right  to  in- 
vest in  bank  stock  without  authority; 
but  that  rule  does  not  apply  where  the 


cestui  que  truest  or  principal  is  of  full 
age  and  competent  in  point  of  law  lo 
act  for  himself,  and  gives  his  sanction 
to  such  an  investment. 

It  is  a  settled  rule  that  a  trustee  or 
agent,  authorized  to  make  a  purchase 
for  his  c€«tui  que  trust  or  principal, 
cannot  make  the  purchase  from  himself 
without  disclosing  the  fact.  Such 
transactions  are  so  dangerous  that  they 
are  wholly  forbidden,  and  are  not 
merely  declared  void  where  damage 
has  arisen  from  them,  or  fraud  was 
mixed  up  with  them. 

Accordingly,  where  an  agent,  author- 
ized to  invest  in  bank  stock,  appro- 
Eriated  to  his  principal  some  shares  of 
is  own,  and  rendered  an  account  as  if 
he  had  purchased  so  many  shares  for 
her,  his  principal,  years  afterwards,  on 
the  fact  coming  to  her  knowledge,  was 
held  entitled  to  repudiate  the  transac- 
tion, without  any  inquiry  as  to  the 
fairness  of  the  rate  which  she  had  been 
charged  for  the  shares :  Harrison  «. 
Harrison,  14  Grant's  U.  C.  Chy.,  586. 

Where  trust  funds  are  invested  in 
securities  not  recognized  as  lend  in- 
vestments, and  not  specifically  be- 
queathed or  given,  the  trustee  has 
prima  facie  an  implied  power  to  change 
the  investment,  and  a  corporation  per- 
mitting a  proper  transfer  of  such  secu- 
rities upon  a  sale  thereof  by  the  trustee 
is  not  liable  for  a  breach  of  trust  by 
him  :  McMurtrie  v.  Penn  Co.,  9  Phila. 
R.,  529. 

A  direction  to  invest  a  share  "  in  pro- 
ductive funds  upon  good  securities," 
means  only  those  that  are  designated 
by  law ;  and  a  disregard  of  such  re- 
quirement renders  the  executor  person- 
ally liable,  in  case  of  loss  or  depre- 
ciation. 

A  specific  legacy  may  remain  invested 
in  the  stocks  set  apart  and  designated 
by  the  testator  for  the  purpose  in  his 
will.  An  executor,  apprehending  a  de- 
preciation in  the  stocks  in  which  a  spe- 
cific legacy  is  invested,  should  protect 
the  estate  by  converting  them  :  Ward 
tj.  Kitchen,  30  N.  J.  Eq.  Rep.,  31. 

By  deed  made  in  May,  1860,  three 
bonds,  secured  by  mortgages  of  real 
estate,  were  assigned  to  B.  in  trust,  to 
invest  the  proceeds  as  soon  as  received, 
"  in  such  manner  as  the  said  B.  may 
think  proper,  on  consultation  with" 
tlie  cestuis  que  trust,  and  then  to  per- 
mit them  to  receive  the  income.     The 
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cestuis  que  trust  removed  shortly  after-  court   of   equity  be   expressly  taken 

"wards  from  South  Carolina,  where  the  away:  Petition,  etc.,  51  N.  H.,  434. 

trust  was  created,  to  New  York,  and  By  the  common  law,  and  unless  au- 

remained  there  during  the  war  with  thorized  in  chancery,  a  guardian  hold- 

the  Confederate  States.     In  1862  and  ing  the  legal  title  to  his  ward's  realty 

1863,  B.  collected  the  bonds  in  Confed-  cannot  properly  change  it  into  person- 

erate  Treasury  notes,  then  much  depre-  alty  ;  nor  can  he  cluinge  money  into 

elated,   and  invested  the  proceeds  in  realty  :  In  matter  of  Spencer's  Appeal, 

bonds  of  the  Confederate  States,  with-  8  West.  Law  Monthly,  408. 

out  consultation  with  the  eestuis  que  The  statutes  of  some  of  the  states 

trust,  with  whom  it  was  at  that  time  authorize    guardians  to  consent  to  a 

impracticable  to  communicate :  Held,  change  of  ward's  undivided  interests 

that  B.  committed  a  breach  of  trust  in  in  realty,  into  money.     The  common 

receiving  payment  of  the  bonds  in  Con-  law  duty  to  invest  the  ward's  funds 

federate  Treasury  notes,  and  investing  attaches  to  such  money.     In  the  ab- 

the  proceeds  in  bonds  of  the  Confed-  sence  of  a  statute  requiring  a  mortgage 

erate  States,  and  that  he  was  liable  to  upon    the    premises    partitioned,    the 

account  to  the  ce^uie  que  trust  for  the  guardian  may,  in  order  to  effect  the 

sums  received.  change,  secure  his  ward's  money  upon 

Held,  further,  that  the  obligors  in  other  real  estate.     And  if  a  loss  accrue 

the  bonds  were  not  liable  to  account  to  to  the  trust  fund,  the  guardian  will  not 

the  eestuis  que  trust,  for  that  they  were  be  liable  if  he  acted  in  good  faith,  and 

discharged  by  their  payments  to  B. :  with    ordinary   prudence :    In    matter 

Mayer  e.  MoMecai,  1  S.  C.  Rep.  (N.S.),  of  Spencer's  Appeal,  8  Western  Law 

388.  Monthly,  408. 

As  to  charging  a  trustee  for  losses  An  executor  or  administrator  should 

sustained  by  reason  of  negligence  in  not  be  charged  with  the  amount  of  a 

investing,  omitting   to    invest,  or  in  debt  due  to  the  decedent,  unless  the 

managing  the  estate,  see  Harnard  v,  same  was  lost  through  want  of  reason - 

Webster,  Macnaghten's  Select  Cases,  able   and  proper   care  on   his   part: 

152 ;  Richardson  v.  Mitchell,  Id.,  146  Bbwen  v.  Afontgomery,  48  Ala.,  353 ; 

note;   Moulson's  Estate,   1   Brewster,  Estate  of  Millenvisch,  5  Nev.,   162; 

298;    Hamilton    «.    Hamilton,    Drury  Finlay  9.  Merriman,  39  Tex.,  56 ;  Mc- 

temp.  Nap.,  217;  Clark  «.  Anderson,  Gargar  v.  McKinnon,  15  Grant's  U.  C. 

10  Bush  (Ky.),  99  ;  Foscue  «.  Lyon,  55  Chy.,  861,  17  Id.,  525. 

Ala.,  440;  Matter  of  Shaw,  15  Grant's  So  as  to  property  lost:    Fudge  v. 

U.  C.  Chy.,  619.  Dum,  51  Mo.,  264. 

A  trustee,  investing  trust  funds  in  If  executors  exercise  their  best  judg- 

the  ordinary  mode,  is  not  responsible  ment  in  employing  an  agent  abroad  to 

in  case  of  loss,  if  he  act  honestly,  and  receive  and  forward  to  them  money 

exercise    the    common    prudence   and  belonging  to  the  estate,  and  employ 

skill  of  competent  men,  generally,  dis-  one  wno  is  well  recommended  to  them, 

chaiv^ing    such  trusts  in  good   faith,  they  are  not  chargeable,  in  the  settlo- 

Thelaw  does  not  require  of  trustees  the  ment  of  their  account,  with  money  lost 

care  and  skill  of  the  most  cautious,  or  by  the  insolvency  of  the  agent :   Mat- 

of  the  shrewdest  money-makers:    In  ter  of  Taylor,  52  Cal.,  477. 

matter  of  Spencer's  Appeal,  3  West.  See  13  Eng.  R.,  560  note. 

Law  Monthly,  406  ;  Foscue  «.  Lyon,  55  Otherwise  as  to  one  with  whom  a 

Ala.,  440.  claim  is  left  for  collection  :  Morgan  v. 

Trustees  may  apply  to  a  court  of  Tener,  83  Penn.  St.  R. ,  305 ;  First  Na- 

equity  for  aid  and  direction  in  respect  tional,  etc.,  v.  First  National,  etc.,  7 

to  investments  and  change  of  securities:  Luz.  Leg.  Reg.,  171,  U.  S.  Dist.  Court, 

Petition,  etc.,  51  N.  H.,  424  ;  Society  Colorado ;  Indig  v.  Nat.  City  Bank,  16 

V.  Harriman,  54  N.  H.,  444  ;  American,  Hun,  200. 

etc.,   «.   Harvard,  etc.,  12  Gray,  582;  The  owner  of  the  claim,  however. 

Pine  St.,  etc.,  v.  Weld,  12  Gray,  581 ;  ratifies  the  act  of  the  collection  agent 

Wells  c.  Heath,  10  Gray,  27.  in  receiving  the  check  of  the  debtor : 

And  this,  though  power  to  act  in  the  Rathbun  v.   Citizens,   etc.,   57  How., 

matter    be    conferred    upon    probate  191. 

courts,   unless   the   jurisdiction  of   a  An    executor    or     administrator  is 

22  Eng.  Rep.  39 
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guilty  of  gro88    negligence,  who  for  Penn.  St.  Rep.,  480;  Ewart «.  Dryden, 

foar  years  takes  no  steps  4o  enforce  a  18  Grant's  U.  C.  Cby.,  50. 

collection  of  a  promissory  note  given  See  Henderson  v.  Woods,  9  Grant, 

to  the  decedent,  which  matured  about  539. 

the  time  of  the  decedent's  death, 'and  And  one  may  receive  the  money  and 

which  is  lost  to  the  estate  by  the  sub-  give  a  valid  satisfaction  of  a  mortgage 

sequent  insolvency  of  the  debtor  :  Es-  due  to  the  decedent :  People  v.  Eeyser, 

tate  of  Bird,  6  Phila.  Rep.,  164  ;  Chap-  28  N.  Y.,  226  ;  17  Abb.,  215.  affirming 

man    «.    Shepherd,    24    Gratt.,    877;  89  Barb.,   587;    Peopla  v.   Miner.  2^ 

Clarke  v.  Johnson,   2  Cooper's  Chy.,  How.  Pr.,  223;  Stuyvesant  t>.  Hall,  2 

temp.    Cottenham,    219 ;     Matter    of  Barb.   Chy.,    151  ;    Lee  v.   McCarthy, 

Shaw,  15  Grant's  U.  C.  Chy.,  619.  Batty  &  Smith  (Irish),  96. 

Where  an  executor  or  administrator  But    see    Henderson    «.    Woods,    9 

surrenders  the  obligation  of  two  per-  Grant's  U.  C.  Chy.,  539. 

sons  for  that  of  one  of  them',  he  is  And  so  may  release  a  portion  of  the 

liable  therefor  if  by  such  surrender  the  land  mortgaged  :  Stuyvesant  v.  Hall,  3 

debt  be  lost :  Camp  v.  Smith,  68  N.  C,  Barb.  Chy.,  151. 

687  ;  State  9.  Brown,  Id. ,  554.  One  of  several  co-executors  is  not 

A  voluntary  grantor  of  real  estate  is  answerable  for  the  acts  or  defaults  of 

not  chargeable,  at  the  suit  of  the  ob-  his  companions,  unless  he  be  negligent 

jects  of  his  bounty,  for  rents  of  such  or  had  notice  of  some  fact  making  it 

estate  subsequently  received  by  him,  his  duty  to  interfere:  De  Haven  «.  Wil- 

or  which,  but  for  his  neglect,  might  Hams,  80  Penn.  St.  R.,  480;  Anderson 

have  been  so  received.  -p.  Earle,  9  S.  C,  N.8.,  460  ;  Styles  t?. 

Real  estate  was  conveyed  to  three  Guy,  1  MacN.  &  Gord. ,  422 ;  Def reest 

trustees  in  trust  for  the  settlor  for  life,  v.  Parsons,  2  Hall,  141  ;  Davis  v,  Spur- 

with  remainder  for  his  children;  two  ling,   1   Russ.   &  Myl.,   64,    66    note, 

of  the  trustees  died,  and  the  settlor  Banks's  ed. ;   note  to  Riky «.  Eemmis, 

afterwards  verbally  arranged  with  the  Lloyd  &  Gould,  122,  Banks's  ed. ;  Gates 

surviving  trustee  that  he  would  release  v.  Whetstone,  8  S.  C,  N.S.,  244. 

to  the  latter  his  equitable  interest  for  See  Bayley  v.  Rees,  1  Holt's  Eq.,  80  ; 

life,  in  trust  for  the  same  children  ;  State  9.  Hyman,  72  N.  C,  22  ;  Brown's 

that  the  trustee  should  thereupon  ap-  Accounting,  16  Abb.  Pr.,  N.S.,  457. 

point  the  settlor  and  his  son  co-trus-  The  place  of  safe-keeping  of  the  fund 

tees  in  the  place  of  the  two  deceased  mast  be  one  where  both  executors  can 

trustees,  and  should  leave  the  whole  exercise   control    or    supervision :    De 

management  during  the  settlor's  life-  Haven  v.  Williams,  80  Penn.  St.  Rep., 

time  to  the  son.     The  release,  which  480. 

was  without  consideration,  was  accord-  If  executors  open  a   joint  account 

ingly  executed,  and  the  appointment  of  with  a  banker,  all  must  unite  in  a  re- 

co-trustee«  made.     The  son,  with  the  ceipt  or  check  to  discharge  him;  one 

consent  of  the  other  trustees,  received  cannot  release  him  :  De  Haven  v.  Wil- 

the  rents,  but  misappropriated  them,  liams,  80  Penn.  St.  Rep.,  480,  affirming 

Held,  that  the  other  trustees  were  9  Phila.,  178. 

not    bound  to    make   good  the  loss:  See  McMurtrie  9.  Penn  Co.,  9  Phila., 

Mitchell  £j.  Ritchie,  11  Grant's  U.  C.  529  ;    Mitchell  u.  Ritchie,    11    Grant, 

Chy.,  511  ;    S.  C,   12  Grant's    U.   C.  511,  12  Id.,  88. 

Chy. ,  88.  Where  a  solvent  executor  is  indebted 

If  an  executor  or  administrator  by  to  the  estate,  it  is  the  duty  of  his  co- 

mUtake  transfer  property  of  the  estate  executor  to  see  that  the  debt  is  col- 

so  that  it  be  lost  to  the  estate,  he  will  lected,  and  if  he  be  guilty  of  negli- 

be  liable  therefor :   Keeney  v.  Globe,  gence  in   enforcing   collection,   he  is 

39  Conn.,  145.  liable  for    such    debt :    McPaddon  «. 

Though  if  a  creditor  by  mistake  pay  Bacon,   13  Grant's  U.  C.    Chy.,  591 ; 

liim  too  much,  ho  is  not  personally  Candler    v.    Tillett,    22    Beav.,    257 ; 

liable  therefor  if  he  have  disbursed  it :  Hughes  v.  Simpson,  22  Beav.,  181. 

Bell  t».  Lewis,  44  Ind. ,  129.  See    McGargar    «.    McKinnon,    15 

In  general,  the  acts  of  one  co-execu-  Grant's  U.  C.  Chy,,  361,   17  Id.,  525  ; 

tor  bind  all,  each  having  power  over  ^vereign   t?.    Sovereign,    15    Qrant'§ 

the  assets  :  De  Haven  v.  Williams,  80  Chy.,  559. 


Vol  v.]                                 CHANCERY  DIVISION.  807 

• 

C.J.B.                            In  re  Trethowan.  Ex  parte  Tweedy.                            1877 

As  to  liabilitj  of  sureties  of  an  ex-  Where  two  executors  or  administra- 

ecutor  for  debts  due  from  him  when  he  tors  join  in  one  bond,  each,  with  all  the 

was  insolvent,  see  Twitty  «.  Houser,  7  sureties,  is  liable  for  a  devastavit  by 

S,  C,  N.S.,  158  ;  Norris  «.  Towle,  64  N.  either  :  State  v.  Hyman,  72  N.  C,  22. 

H.,  290  ;  Smith  tJ.  Gregory,  26  Gratt.,  See  Turner  v.  Wilkins,  56  Ala.,  173. 

246  ;  Shields  «.  Odell,  27  Ohio  St.  R. ,  An  executor,  or  trustee,  who  has  been 

898  ;  McCarty  v.  Frazer,  62  Mo.,  268;  guilty  of  negligence  merely,  in  omit- 

Charles  «.  Jacobs,  9  S.  C,  N.S.,  295.  ting  to  Invest  moneys,  will  be  charged 

When  creditor  may  sue  executor  on  wiUi  interest  at  6  per  cent, 

debt    due    from    executor   to    estate :  Where  an  executor  had  committed 

Fisher  v.  Hubbell,  65  Barb.,  74.  a  breach  of  trust  in  selling  lands  -to 

W^here  executors  join  in  administer-  pay  debts,  for  which  the  personal  es- 

ing  the  assets,  each  is  responsible  for  tate  com.e  to  his    hands  had  proved 

the  safety  of  the  fund,  and  is  not  ex-  more  than  sufficient,  and  had  also  ap- 

cused  from  its  loss  by  the  misconduct  plied  trust  funds  to  his  own  use,  the 

of  his  fellows :  De  Haven  v.  Williams,  court  ordered  the  account  to  be  taken 

80  Penn.  St.  Rep.,  480.  against  him  with  annual  rests. 

If  one  executor  or  administrator  be  An  executor  or  trustee  will  some- 

intentionally  guilty  of  any  act  or  neg-  times  be  entitled  to  his  costs  in  a  suit 

ligence  contributing  to  a  devastavit  by  for  administration,  notwithstanding  he 

his  co-executor  or  administrator,  he  is  may  have  committed  a  breach  of  trust, 

liable  therefor :  Turner  v.  Wilkins,  56  if  no  loss  is  sustained  by  the  estate  by 

Ala. ,  173 ;  Clark  v.  Clark,  8  Paige,  158  ;  reason  of  such  breach ;  Wiard  t).  Gable, 

Bayley  v.  Rees,  1  Holt's  Eq. ,  80  ;  Sover-  8  Grant's  Chy.  Rep. ,  458. 

eign  V.  Sovereign,  15  Grant's  Chy.,  559.  See  Marsden  v,  Kent,  post,  841. 
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EquitaUe  Mortgage  of  Leaseholds — Deposit  of  Title  Deeds  withoiU  Memorandum — 
Trade  Fixhires — Bankruptcy  of  Mortgagor — Rights  of  Trustee — Possession — Bills 
of  Sals  Act,  1864  (17  db  18  Tiet.  c,  S^y^Order  and  Disposition, 

The  lease  of  a  shipbuilding  yard  and  the  trade  fixtures  therein  were  assigned  to  a 
shipbuilder,  to  hold  the  leasehold  premises  for  the  residue  of  the  term  gpranted  by 
the  lease,  and  to  hold  the  trade  fixtures  absolutely.  He  deposited  the  lease  and  the 
assignment  with  his  bankers  as  security  for  advances  made  by  them  to  him.  No 
memorandum  of  charge  was  executed.  The  mortgagor  afterwards  filed  a  liqmdation 
petition.    The  bankers  had  not  taken  any  possession  of  the  trade  fixtures : 

ffeldy  ihat,  as  against  the  trustee  in  the  liquidation,  the  bankers  had  no  title  to 
the  trade  fixtures : 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Truro  County  Court. 

By  an  indenture  dated  the  6th  of  November,  1816,  Lord 
Clinton  demised  to  R.  L.  Symons,  his  executors,  adminis- 
trators and  assigns,  several  pieces  of  land  situate  in  Little 
Falmouth,  and  adjoining  each  other,  and  three  messuages 
and  other  buildings  erected  on  different  partes  of  the  said 
lands,  together  with  all  buildings,  slips,  quays,  wharves, 
cranes,  and  other  appurtenances  to  the  demised  premises 
belonging  (except  and  always  reserved  unto  the  lessor,  his 
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heirs  and  assigns,  certain  tolls  as  lord  of  the  manor  of  Tre- 
gew  in  respect  of  the  anchoring,  grounding,  ballasting,  load- 
ing or  unloading  of  anv  ships,  vessels,  boats,  or  other  sea 
craft  upon  the  sea  beacn  adjoining  the  demised  premises). 
To  have  and  to  hold  the  demised  premises  unto  Symons,  his 
executors,  administrators  and  assigns,  for  the  term  of  999 
years  from  the  24th  of  June,  1813,  at  the  yearly  rent  of 
£59  145.,  and  subject  to  the  covenants  therein  contained. 
There  was  a  covenant  by  Symons  that  he,  his  executors, 
administrators  or  assigns  would,  before  the  expiration  of 
the  first  eleven  years  of  the  term,  expend  the  sum  of  £4,000 
in  making  and  erecting  good  and  substantial  buildings  and 
other  improvements  necessary  for  the  carrying  on  the  busi- 
ness of  a  shipbuilder  thereon,  and  would,  during  the  term, 
keep  the  said  messuages  and  buildings,  or  any  other  build- 
560]  ings  to  be  *erected  in  lieu  thereof,  in  good  repair, 
and  also  would,  during  the  term,  repair,  maintain,  and  keep 
the  wharves,  quays,  docks,  slips,  and  other  appurtenances 
to  the  demised  premises  belonging.  There  was  a  further 
covenant  by  Symons  that  he,  his  executors,  administrators 
or  assigns,  would  not  assign,  demise,  or  underlet  all  or  any 
part  of  the  demised  premises  for  all  or  any  part  of  the  term 
without  the  previous  license  in  writing  of  the  lessor,  his 
heirs  or  assigns,  or  unless  any  such  disposition  should  be 
by  last  will ;  and  that  the  lessee,  his  executors,  administra- 
tors or  assigns,  or  sub-lessees  (as  the  case  might  be),  or 
donees,  in  the  event  of  a  gift  by  will,  would,  upon  every 
such  license  to  alien  or  otherwise  dispose  of  or  underlet 
being  granted,  or  upon  any  disposition  by  will  (as  the  case 
might  be)  pay  to  the  lessor,  his  heirs  or  assigns,  one-tenth 

Sart  of  the  consideration  for  which  such  alienation  or  other 
isposition  or  underlease  should  be  made,  or  if  the  same 
should  not  be  for  a  full  valuable  consideration,  or  should 
be  by  will,  then  that  the  lessee,  his  executors,  administra- 
tors or  assigns,  or  sub-lessees,  or  donees  (as  the  case  might 
be),  should  pay  to  the  lessor,  his  heirs  or  assigns,  one-tenth 
part  of  the  actual  improved  value  of  his  or  their  estate  and 
interest  to  be  acquired  in  the  demised  premises  by  such 
alienation  or  other  disposition  as  aforesaid. 

Symons,  after  the  grant  of  this  lease,  duly  laid  out  the 
£4,000  in  fulfilment  of  the  covenant  on  his  part  so  to  do. 
The  demised  premises  were  bequeathed  by  him  to  his  sou 
Thomas  Symons,  by  whom  they  were  bequeathed  to  John 
Carlyon,  the  executor  and  trustee  of  his  will. 

On  the  3d  of  October,  1865,  an  indenture  was  executed 
between  Carlyon  of  the  one  part,  and  H.  S.  Trethowan  of 


Tol.  v.]  CHANCERY  DIVISION.  309 

C.J.B.  In  re  Trethowan.      Ex  parte  Tweedy.  1877 

the  ottier  part.  It  contained  a  recital  that  Carlyon  had  con- 
tracted with  Trethowan  for  the  absolute  sale  to  him,  first,  of 
the  leasehold  hereditaments  thereinafter  described  (being 
part  of  the  premises  comprised  in  the  lease  of  the  6th  c3 
rfovember,  1815),  subject  as  thereinafter  mentioned,  at  the 
price  of  £2,000 ;  and,  secondly,  of  the  machinery  and  other 
trade  fixtures  and  appliances,  then  on  the  same  heredita- 
ments and  premises,  at  the  price  of  £500.  And  it  was 
thereby  witnessed  that  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  sum  of  £2,500  paid  by  Tre- 
thowan, Carlyon  *did  thereby  assign  to  TrethowaUj  [561 
liis  executors,  administrators  and  assigns,  firstly,  the  lease- 
hold premises  therein  described,  with  their  appurtenances, 
and,  secondly,  all,  every,  and  singular  the  machinery  and 
other  trade  fixtures  and  appliances  then  on  the  same  prem- 
ises, to  have  and  to  hold  tne  leasehold  premises,  with  their 
appurtenances,  to  Trethowan,  his  executors,  administrators 
and  assigns,  from  the  24th  of  June  then  last  for  the  residue 
then  unexpired  of  the  term  of  999  years  (subject  to  the  pay- 
ment of  the  rent  reserved  by  the  lease,  and  to  the  perform- 
ance of  the  covenants  therein  contained),  and  to  have  and 
to  hold  the  machinery  and  other  trade  fixtures  and  appli- 
ances thereby  assigned  to  Trethowan,  his  executors,  ad- 
ministrators and  assigns,  to  and  for  his  and  their  own 
absolute  use  and  benefit. 

On  the  occasion  of  this  assignment  being  made  the  lessor 
gave  his  license  in  writing,  and  the  sum  oi  £200  was  paid  to 
him,  being  one-tenth  part  of  the  consideration  of  the  £2,000 
paid  for  the  assignment  of  the  leasehold  premises.  Tre- 
thowan carried  on  the  business  of  a  shipbuilder  on  the 
1}remises.  A  considerable  part  of  the  £2,500  was  advanced  to 
lim  by  his  bankers,  Messrs.  Tweedy,  Williams -&  Co.,  and 
shortly  after  the  purchase  was  completed  he  deposited  with 
them  the  two  indentures  Of  lease  and  assignment.  No  mem- 
orandum of  charge  was  executed. 

On  the  28th  of  July,  1876,  Trethowan  filed  a  liquidation 
petition.  The  bankers  had  done  nothing  to  take  possession 
of  the  machinery  or  fixtures.  The  creditors  resolved  upon 
a  liquidation  by  arrangement,  and  appointed  B.  Fox  and 
E.  Handcock  trustees.  At  the  commencement  of  the  liqui- 
dation the  debtor  owed  the  bankers,  upon  the  balance  of  nis 
current  account,  more  than  £10,000.  The  bankers  claimed 
to  hold  the  deeds  as  a  security  for  the  whole  of  this  amount. 
But,  according  to  the  debtor  s  evidence,  the  deposit  was  in- 
tended to  secure  only  the  sum  actually  due  from  him  to  the 
bankers  at  the  time  when  it  was  made.    The  bankers,  more- 
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over,  claimed  to  be  entitled  to  a  security,  not  only  on  the 
leasehold  premises,  bat  also  upon  the  machinery  and  trade 
fixtures.  The  bankers  deposed  that  since  the  deposit  of  the 
deeds  with  them,  Trethowan  had  laid  out  about  £6,000  in 
erecting  additional  sheds,  trade  fixtures,  and  other  appli- 
ances for  the  purpose  of  better  enabling  him  to  carry  on 
562]  his  trade.  Trethowan  made  an  *affidavit  on  behalf  of 
the  trustees,  in  which  he  stated  that  in  the  latter  part  of  the 
year  1874  and  the  early  part  pf  1875  he  erected  on  the  prem- 
ises for  trade  purposes  a  saw^mill  shed,  with  an  engine  and 
machinery.  The  machinery  cost  £1,600,  and  the  shed  cost 
about  £1,000. 

The  trustees  claimed  the  machinery  and  trade  fixtures, 
and  the  judge  decided  that  they  were  entitled  to  them.  The 
bankers  appealed. 

Tate  Lee^  and  Tweedy^  for  the  appellants :  The  county 
court  judge  held  that  the  fixtures  were  not  included  in  the 
mortgage,  because  no  memorandum  of  charge  was  executed. 
The  decision  of  the  House  of  Lords  in  Meux  v.  Jacobs  (') 
shows  that  he  was  wrong,  and  that  fixtures  pass  by  a  mort- 
gage of  leaseholds  just  as  they  would  by  a  mortgage  of 
freeholds,  without  being  expressly  named.  It  makes  no 
difference  that,  as  between  landlord  and  tenant,  the  latter 
would  have  a  right  to  remove  the  fixtures  during  the  term : 
Longbottom  v.  Berry  (").  The  Bills  of  Sale  Act  has  no  ap- 
]3lication  where  there  is  no  assignment  of  fixtures  as  a  dis- 
tinct and  separate  subject-matter,  but  where  they  pass  merely 
as  incident  to  the  land,  to  be  used  with  it  for  the  term. 
There  is  nothing  in  such  a  case  which  can  be  registered. 
The  bankers  are  entitled  to  a  general  lien,  even  if  the  deposit 
was  originally  made  for  a  particular  purpose,  unless  there  is 
anything  in  the  agreement  inconsistent  with  the  existence 
of  a  general  lien :  Jones  v.  Peppercornef^), 

De  Oex^  Q.C.,  and  Ingle  Joyce^  for  the  trustees :  There  is 
a  great  difference  between  the  effect  of  a  mortgage  by  a  free- 
holder and  that  of  a  mortgage  by  a  leaseholder.  In  Long- 
bottom  V.  Berry  the  mortgage  was  made  by  the  owner  of  the 
fee.  Neither  in  that  case  nor  in  MeiLX  v.  Jacobs  had  the 
mortgagee  become  bankrupt.  In  Meux  v.  Jacobs  the  ques- 
tion was  merely  one  of  priority  between  two  mortgagees, 
and  the  Bills  of  Sale  Act  could  have  no  possible  application. 
Moreover,  the  memorandum  of  charge  showed  that  the  fix- 
663]  tures  were  intended  to  be  included.  In  *the  present 
case  there  is  nothing  but  a  deposit  of  the  title  deeds ;  there 
is  nothing  to  show  any  intention  that  the  fixtures  should  be 

{»)  Law  Rep.,  7  H.  L.,  481 ;  13  Eog.  R.,  1.    (')  Law  Rep.,  6  Q.  B.,  123.    (»)  Job.,  480. 
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charged.  The  law  applicable  to  the  case  is  laid  down  in 
JSx parte  Daglish  (*).  In  that  case  Mellish,  L.  J.,  agreed  with 
the  dissent  which  Malins,  V.C.,  in  Begbie  v.  Fenwic7cC\ 
and  Blackburn,  J.,  and  Mellor,  J.,  in  Hawtry  v.  ButUn  ( ), 
expressed  from  tlie  decision  of  Wood,  V.ti.,  in  Boyd  v. 
ShorrocJci^),  and  Mellish,  L.J.,  said  (*)_:  "In  my  opinion, 
the  true  construction  of  that  act  [the  Bills  of  Sale  Act]  is, 
that,  if  a  person  is  in  possession  of  fixtures,  then  he  cannot 
pledge  those  fixtures  so  as  to  give  a  title  to  the.  mortgagee, 
except  by  an  instrument  which  is  to  be  registered  as  a  bill 
of  sale."  Mather  v.  Fraserf^)  and  Climie  v.  Woodi^)  were 
cases  of  mortgages  by  owners  in  fee.  In  the  present  case 
the  principal  value  of  the  property  consists  m  the  trade 
fixtures  and  machinery,  to  which  of  course  the  creditors 
who  trusted  the  debtor  looked  as  part  of  his  assets.  Some- 
thing ought  to  be  done  to  inform  the  creditors  of  the  change 
of  ownership.  The  reputed  ownership  clause  was  felt  to  be 
defective,  because  it  had  been  held  not  to  extend  to  fixtures. 
The  object  of  the  Bills  of  Sale  Act  was  to  supplement  that 
clause  and  to  cure  the  defect,  and  for  the  purposes  of  the 
act  fixtures  are  by  sect.  7  made  ''personal  chattels."  Can 
the  act  be  evaded  by  a  man  taking  an  absolute  assignment 
to  himself  of  trade  fixtures,  and  then  depositing  the  assign- 
ment with  his  bankers  without  any  memorandum  of  charge, 
whereas,  if  there  had  been  a  memorandum,  it  must  clearly 
have  been  registered  to  give  it  validity  as  against  the  trus- 
tee in  bankruptcy  of  the  mortgagor  ?  The  principle  of  the 
decisions  in  Smale  v.  Burr  (")  and  Ramsden  v.  JLupton  (*) 
does  not  apply,  for  in  both  those  cases  the  grantee  had  ac- 
quired a  le§al  title  to  the  goods.  The  present  is  the  first 
case  in  which  a  mortgagee  of  fixtures  nas  claimed  them 
without  any  legal  title.  The  decision  in  Russel  v.  Rii^sel  ('•), 
that  a  mere  deposit  of  deeds  constitutes  an  equitable  mort- 
gage, has  stood  too  long  to  be  questioned,  though  its  cor- 
rectness has  been  often  doubted ;  but  the  court  is  now  asked 
to  carry  the  principle  further  than  it  has  ever  *yet  [564 
been  carried.  Would  the  court  direct  a  bill  of  sale  oi  the 
fixtures  to  be  given  in  direct  contravention  of  the  Bills  of 
Sale  Act?  When  machinery  attached  to  land  is  dealt  with 
as  a  distinct  subject-matter,  the  instrument  assigning  it  is  a 
bill  of  sale :  Waterfall  v.  Penistone  (").     The  deed  of  assign- 

(')  Law  Rep.,  8  Ch.,  1072.  f)  Law  Rep.,  8  Ex.,  267. 

(•)  Law  Rep.,  8  Ch.,  1076,  n.  («)  Law  Rep.,  8  C.  P.,  64;  4  Eng.  R., 

(»)  Law  Rep.,  8  Q.  B.,  290;  6  Eng.  R.,  241.  880. 

{*)  Law  Rep.,  6  Eq.,  72.  (•)  Law  Rep.,  9  Q.  B.,  17. 

(>)  Law  Rep.,  8  Ch.,  1083.  (»»)  1  Bro.  C.  C,  269. 

(•)  2  K.  A  J.,  686.  (")  6  E.  A  B.,  876. 
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ment  in  the  present  case  is  equivalent  to  two  distinct  deeds, 
one  assiming  the  lease,  the  other  assigning  the  fixtures. 
The  bankers  take  whatever  interest  they  do  take  in  the 
fixtures  by  means  of  a  deposit  with  them  of  the  assignment 
to  the  debtor.  If  a  mortgage  had  been  executed  they  would 
have  been  entitled  to  a  separate  Assignment  of  the  fixtures. 
At  any  rate,  they  are  entitled  only  to  the  fixtures  which 
existed  at  the  date  of  the  assignment,  not  to  those  which 
have  been  put  up  since.  And  their  security  can  extend 
only  to  the  money  which  was  advanced  at  that  time,  not  to 
subsequent  advances,  there  being  nothing  to  show  that  the 
subsequent  advances  were  made  on  the  faith  of  the  security: 
Ex  parte  Langston{^)\  Bx  parte  Whithreadi^). 

Tate  Lee^  in  reply :  Meux  v.  Jacobs  (')  is  clearly  in  our 
favor,  and  in  Williams  v.  Evans  (*)  it  was  held  that  a  mere 
deposit  of  a  lease  by  way  of  mortgage  carried  the  right  ta 
the  fixtures.  Ex  parte  Barclay^)  is  also  in  our  favor. 
And,  according  to  Ex  parte  Barclay  (•),  where  a  mortgage 
of  leaseholds  makes  no  distinction  between  the  land  and  the 
trade  fixtures,  and  gives  the  mortgagee  no  power  to  sever 
the  fixtures,  it  need  not  be  registered  under  the  Bills  of  Sale 
Act.  The  mere  deposit  of  the  lease  and  assignment  did  not 
give  the  bankers  power  to  sever  the  fixtures,  any  more 
than  it  gave  them  power  to  pull  down  the  buildings  and  sell 
the  bricks. 

Bacon,  C.J.:  No  one  can  say  that  this  case  has  been 
argued  at  greater  length  than  is  necessary  as  regards  either 
its  facts  or  the  importance  of  the  general  law. 
565]  *The  facts  are  simple,  and  can  hardly  be  said  to 
be  in  controversy.  The  debtor  became  the  owner  of  some 
shipbuilding  premises  which  were  assigned  to  him  by  a 
deed  the  provisions'  of  which  have  been  stated.  By  that 
deed  the  interest  of  the  lessee  in  the  lease  was  assigned  in 
proper  form,  and  his  interest  in  the  chattels  was  assigned  in 
a  different  form ;  the  two  things  are  purposely  kept  wholly 
distinct  for  obvious  reasons,  one  of  which  was  this,  that  the 
landlord  was  entitled  to  a  fine  or  fee  upon  the  assignment 
of  his  property,  but  was  entitled  to  claim  nothing  in  respect 
of  the  increased  value  which  the  premises  might  have  ac- 
quired by  the  addition  of  fixtures.  It  cannot  be  disputed 
that  the  two  things  were  kept  wholly  distinct  and  separate. 
Then,  matters  so  standing,  the  purchaser  under  that  as- 
signment wants  some  assistance  from  his  bankers,  and  he 

0)  17  Ves.,  227.  (*)  28  Beav.  289. 

(«)  19  Ves.,  209.  (»)  6  D.  M.  A  G.,  408. 

(»)  Law  Rep.,  7  H.  L.,  481 ;  18  Eng.  R.,  1.    (•)  Law  Rep.,  9  Ch.,  676. 
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obtains  it  by  the  deposit  of  the  title  deeds.  I  cannot  donbt 
that  that  gave  to  the  bankers  a  general  lien.  Nothing  was 
said  upon  the  subject,  and  it  was  not  necessary  that  any- 
thing snould  be  said,  still  less  that  anything  should  be  writ- 
ten, in  order  to  constitute  a  valid  equitable  assignment.  Upon 
the  facts  before  me,  I  cannot  doubt  that  the  intention  was 
this,  that  all  the  value  which  the  debtor  had  acquired  by 
means  of  his  purchase  should  be  mortgaged  to  the  bankers 
to  secure  the  money  which  they  advanced  him,  and  that 
they  had  a  general  lien  upon  the  deeds  deposited  with  them 
like  any  other  security.  I  do  not  doubt  that  they  had  a 
good  mortgage  for  all  that. 

Then  comes  the  question  to  which  the  bankrupt  law  is 
applicable,  namely,  whether  by  reason  of  there  having  been 
(as  is  admitted)  no  registration  under  the  Bills  of  Sale  Act, 
or  for  any  other  reason,  these  chattels  which  are  the  subject 
of  the  learned  judge's  order,  viz.,  the  trade  fixtures,  pass  to 
the  mortgagees,  or  whether  they  are  the  property  of  the 
trustees  in  the  liquidation.  Now,  after  ^x  parte  Dag- 
lish  (*),  it  is  clear  that  where  there  is  a  perfectly  separate 
transaction,  where  it  is  possible  and  necessary  to  separate 
the  chattels  from  the  substantial  property,  there,  unless 
there  is  a  registered  bill  of  sale,  the  mortgagee  cannot  claim 
the  chattels  as  against  the  trustee. 

Mr.  Yate  Lee  has  argued  that,  inasmuch  as  in  the  present 
case  there  was  nothing  to  register,  there  could  be  no  regis- 
tration *efifected,  and  that,  therefore,  the  Bills  of  [566 
Sale  Act  can  have  no  application.  I  am  afraid  that  in 
avoiding  Scylla  he  runs  into  Charybdis,  because,  if  his  argu- 
ment is  to  prevail,  there  was  an  absolute  assignment  of  the 
fixtures  to  the  bankers.  The  bankers  were  the  true  owners 
of  them,  and  beyond  all  &oubt  they  left  the  debtor  in  pos- 
session of  them,  and  he  was  in  possession  of  them  with 
their  full  consent.  They  were  in  his  reputed  ownership, 
and  in  his  order  and  disposition,  with  the  consent  of  tne 
true  owners,  even  if  the  argument  were  to  prevail  that,  there 
b'eing  no  memorandum  to  register,  the  Bills  of  Sale  Act  has 
no  application.  But,  in  my  opinion,  the  Bills  of  Sale  Act 
lias  a  perfect  application.  Not  forgetting  Meux  v.  Jacobs  (*), 
or  the  law  which  was  clearly  pronounced  in  Ex  parte  Dag- 
lish  (*),  it  is  quite  certain  that  there  could  be  no  transfer  by 
deposit  of  title  deeds  only  of  the  fixtures  which  are  the  sub- 
ject of  this  inquiry,  meux  v.  Jacobs  has  nothing  in  the 
world  to  do  with  the  present  case.     In  Meux  v.  Jacobs  the 

0)  Law  Rep.,  8  Oh.,  1072.  («)  Law  Rep.,  t  IJ.  L.,  481 ;  18  Eng.  R.,  1. 

22  Eng.  Rep.  40 
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(question  was  betweien  two  mortgagees.  There  was  no  ques- 
tion about  order  and  disposition,  or  registration  of  the  bill 
of  sale.  There  had  been  some  confusion  as  to  that  before 
the  Master  of  the  Rolls,  but  in  the  House  of  Lords  it  was 
removed.  It  was  a  question  of  priority.  The  question  was 
raised  whether  the  fixtures  were  included  in  the  first  mort- 
gage, and  that  question  was  decided  very  plainly.  Among 
other  things,  there  was  a  covenant  in  the  deed  for  the  pay- 
ment by  the  mortgagor  of  the  premiums  for  insurance  of 
the  mortgaged  property,  including  the  fixtures,  and  there 
could  be  no  doubt  that  in  point  of  law  thev  were  included 
in  the  mortgage.     That  has  nothing  on  eartn  to  do  with  the 

S resent  case.  The  question  here  is,  whether  a  mortgage  by 
eposit  of  the  title  deeds  of  leasehold  property  passes  to  the 
mof'tgagee  the  right  to  the  trade  fixtures.  If  it  did,  then, 
as  was  pointed  out  in  £Ix  parte  Barclay  (*),  the  mortgagee 
would  have  a  right  to  enter  and  take  them  at  any  time  he 
pleased  if  it  was  an  absolute  assignment.  The  distinction 
pointed  out  in  Hawtry  v.  Butlin  ( )  between  a  mortgage  by 
a  leaseholder  and  a  mortgage  by  a  freeholder,  where  the 
decision  of  Vice-Chancellor  Wood  in  Boyd  v.  Shorrock  (") 
was  disapproved,  and  that  of  Vice-Chanoellor  Malins,  in 
567]  Beghie  v.  F€nwick{^\  *was  adopted,  in  my  judg- 
ment, leaves  the  matter  clear  upon  the  law.  Without 
a  positive  treaty  or  contract  for  the  assignment  of  the 
chattels,  in  my  opinion  they  would  not  pass.  If  they  had 
been  assigned  by  a  written  instrument,  then  the  necessity 
for  registration  of  that  instrument  would  at  once  have 
presented  itself,  not  for  the  purpose  of  defeating  the  title 
of  the  mortgagees,  but  for  the  purpose  of  establishing  their 
title  as  against  the  trustee  in  bankruptcy  of  the  mortgagor. 
The  trustees  have  a  right  to  say  that  when  the  liquidation 
happened  the  debtor  was  in  possession  of  these  fixtures. 
There  was  no  assignment  made  of  his  interest  in  them  to  the 
bankers.  I  need  not  refer  to  the  policy  of  the  Bills  of  Sale 
Act.  It  is  obviously  intended  to  prevent  men  from  getting 
credit  by  the  apparent  ownership  of  property  to  which  some 
one  else  has  a  better  title.  That  there  was  a  good  mortgage 
to  the  bankers  of  all  that  the  bankrupt  had  purchased  for 
his  £2,000,  I  do  not  doubt  at  all.  The  lessee  was  under  a 
covenant  to  erect  buildings,  which  covenant,  it  seems,  has 
been  performed.  That  only  added  to  the  value  of  the  prop- 
erty and  to  the  value  of  tne  landlord's  security,  and  that 

(»)  Law  Rep.,  9  CK,  676.  (»)  Law  Rep.,  6  Eq.,  72. 

O  Ibid,  8  Q.  B.,  290;  5  Eng.  R,  241.        {*)  Law  Rep.,  8  Cli.,  1076  n. 
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Eassed  to  the  mortgagees.  The  learned  judge  seems  to  have 
ept  that  carefully  in  view  in  the  order  which  he  has  made. 
He  has  directed  an  inquiry  as  to  what  are  trade  fixtures, 
and  he  has  declared  that  they  belong  to  the  debtor's  estate. 
I  am  of  opinion  that  that  order  cannot  be  disturbed.  I  can- 
not touch  upon  any  question  of  morals,  but,  upon  the  plain 
frinciples  of  the  administration  of  the  law  in  bankruptcy, 
am  of  opinion  that  the  trade  fixtures  existing  at  the  time 
of  the  liquidation  were  in  the  order  and  disposition  of  the 
debtor  with  the  consent  of  the  bankers,  if  they  were  the  true 
owners ;  and  I  think,  further,  that,  in  order  to  perfect  the 
title  of  the  bankers,  there  ought  to  have  been  a  registered 
assignment  of  the  fixtures  to  them,  and  if  they  dispensed 
with  that,  they  did  it  at  the  risk  of  not  being  able  to  establish 
their  security  upon  the  trade  fixtures.  l?o  one  can  doubt 
that  at  any  moment,  from  the  time  the  deposit  was  made 
down  to  the  day  when  the  liquidation  petition  was  filed, 
the  debtor,  if  he  had  thought  fit,  might  have  called  in  a 
purchaser,  might  have  sold  the  steam'  engines  and  every- 
thing else  that  was  movable  and  capable  of  being  transferred, 
and  neither  the  mortgagees  nor  any  one  else  could  have  in- 
terfered with  the  purchaser  from  him.  I  think  the  order 
appealed  from  was  perfectly  right. 

*It  may  be  a  difficult  matter,  with  which  the  Regis-  [568 
trar  will  have  to  deal,  to  ascertain  what  are,  properly  speak- 
ing trade  fixtures,  things  which  a  tenant  might  remove  dur- 
ing his  tenancy,  and  what  are  so  annexed  to  the  freehold 
that  the  landlord  can  prevent  their  removal.  That  is  a  ques- 
tion of  fact  which  I  have  not  now  to  dispose  of.  The  appeal 
fails,  and  it  must  be  dismissed  with  costs  ('). 

Solicitors  for  appellants :  Bolton^  Robbins  &  Buslc^  agents 
for  Genu  &  Nalder;  Falmouth.    • 

Solicitors  for  Trustees:  Gregory^  Rowcliffes  &  Co,y  agents 
for  W.  Jenkins,  Falmouth. 

(')   The  bankers  appealed   from  this  the  bankers;  the  chief  judge  reversed  his 

decision,  and  from  another  decision  of  the  decision,  and  held  that  the  trustees  wero 

chief  judge  with  regard  to  a  yacht  which  entitled  to  the  yacht,  and  he  ordered  that 

had,  on  the  14th  of  June,  1876,  been  as-  the  bankers  should  pay  the  trustees'  costs 

signed  by  Trethowan  to  the  bankers  at  of  their  appeal  from  the  county  court, 

the  agreed  value  of  £800,  in  part  satis-  When  the  appeal  first  came  on  for  hear- 

faction  of  the  debt  of  £10,918  then  due  ing  the  trustees  raised  the  preliminary 

from  him  to  them.    The  trustees  claimed  objection  that  it  had  been  brought  too 

the  yacht  as  having  been  at  the  date  late,  and  it  was  then  ordered  that  the 

of   the   filing    of   the    liquidaUon    peti-  hearing  should  be  postponed  to  enablo 

lion    in    the   order   and    disposition   of  the  trustees  to  answer  an  afiidavit  which 

Trethowan  as  reputed  owner,  with  the  the  bankers  had  filed  upon  the  question 

consent   of  the   oankers.      The   county  of  time, 

court  judge  decided  this  point  in  favor  of  The  appeal  was  placed  in  the  paper 
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again  for  hearing  on  the  3d  of  May»  1877.  the  trustees.  The  trustees  were  to  assign 
It  was  then  stated  to  the  court  that  an  all  the  trade  fiictures  and  machinery,  and 
agreement  of  compromise  had  been  en-  ail  the  chattels  and  things,  fixed  or  mova- 
tered  into  between  the  bankers  and  the  ble,  in  or  upon  the  premises,  and  also 
trustees,  for  which  the  trustees  asked  the  the  yacht,  to  the  bankers,  absolutely  dis- 
approval of  the  court.  This  approval  charged  ft*om  all  equity  of  redemption, 
was  necessary,  because  no  committee  of  and  also  to  assign  the  lease  to  the  bankers 
inspection  had  been  appointed  by  the  absolutely  discharged  from  all  equity  of 
creditors.  Upon  an  affidavit  by  the  trus-  redemption.  All  further  poceedings  under 
tees  that  the  proposed  compromise  would  the  order  of  the  county  court  were  to  be 
be  very  beneficial  to  the  estate,  the  court  stayed,  and,  notwithstanding  the  order  of 
approved  of  it,  and  directed  that  it  should  the  chief  judge,  each  party  was  to  bear 
be  carried  into  effect  his  own  costs  of  the  appeal  to  the  chief 
The  terms  of  the  compromise  were  judge  and  of  the  appeal  to  the  Court  of 
these  :  The  bankers  were  to  pay  ^600  to  Appeal. 

See  18  Eng.  R.,  14  note ;  18  Eng.  R.,  party  making  the  annexation  to  make 

61  note  ;  20  Eng.  R.,  728  note.  the  article  a  part  of  the  building  itself. 

The  removal  of  machinery  from  a  it  is  a  fixture,  but  each  particular  case 

mill,  in  order  to  give  a  preference  to  of  fixtures  must  be  determined  by  its 

junior,  over  senior,  judgment  creditors,  own  facts,  and  is  more  for  the  jury 

is  a  fraud  upon  the  latter,  and  will  not  than  for  the  court, 
turn  the  property  from  real  into  per-        For  the  purposes  of  the  mechanics' 

sonal.   The  proper  remedy  of  the  older  lien  law,  tne  rule  applicable  between 

lien  creditor  is  by  ruling  the  proceeds  heir  and  executor  should  be  applied, 

of  the  sale  into  court,  not  by  an  injunc-  and  that  only  should  be  considered  a 

tion  to  restrain  the  sale.  fixture  which  is  so  attached  as  to  be- 

In  Pennsylvania,  judgment  creditors  come  a  part  of  the  building,  which  is 

have  such  an  interest  in  the  property  itself  a  part  of  the  realty, 
of  their  debtors,  as  will  entitle  them  to        Furnaces    weighing    2,500    pounds 

demand  an  injunction  from  a  court  of  were,  during  the  course  of  the  erection 

equity  to  prevent  waste.  of  a  building,  put  into  it,  in  sections. 

When  an  engine  has  been  removed  cemented  to  their  place  on  brick 
from  its  place  in  order  to  defraud  cred-  foundations  built  for  them  on  the 
itors,  but  not  taken  out  of  the  mill,  the  ground  floor  ;  furnished  therewith,  and 
act  is  not  so  far  consummated  as  to  part  thereof,  were  smoke-flues,  con- 
prevent  a  court  of  equity  from  granting  necting  with  flues  in  the  walls  of  the 
an  injunction  to  restrain  ite  removal :  house,  and  hot  air-ducts  or  flues  pass- 
Steinmetz  v.  Witmer,  1  Pearson  (Penn.)  ing  through  the  house  into  register 
524.  boxes  cut  for  them  in  each  story,  and 

In  determining  whether  articles  are  firmly  fastened,  making  provision,  for 

or  are  not  fixtures,  the  same  rule  pre-  heating  the  entire  building,  there  be- 

vails  between  mortgagor  and  mortgagee  ing    no   other   provision   for   heating 

as  between  grantor  and  grantee,     ibid  it.     Held,   that  the  furnaces,  smoke- 

this,  whether  the  mortgagee  were  or  flues,  and  air-ducts  were  a  connected 

were  not  in  possession  of  the  premises :  whole  and  a  part  of  the  realty,  for 

Laflin  v.  Grifiiths,  85  Barb.,  SS.  which   a  mechanic's  lien  would  lie  : 

A  fixture  is  in  its  nature  a  chattel.  Goodie  «.  Elleardsville  Hall  Ass'n,  5 

but  must  have  been  so  planted  in  or  Mo.  App.  Rep.,  289-290. 
attached  to  the  soil  as  to  have  become,        If    articles    before    being   detached 

in  contemplation  of  law,  a  part  of  it,  so  were  fixtures,  the  person  having  the 

that  it  cannot  be  removed  without  the  title  to  the  realty  can,  in  case  of  their 

consent  of  the  owner,  and  partakes  of  removal  by  another,  sue  for  the  specific 

all  the  legal  incidents  of  a  freehold.  recovery  of  the  things  themselves,  or 

Where  a  thing  which  is  adapted  to  in  trespass  for  the  damages  to  the  free- 

the  use  of  that  part  of  the  realty  to  hold :  Laflin  v,  GrifiSths,  85  Barb.,  58. 
which  it  is  connected  is  annexed,  either        Where  articles  of  machinery  were 

really  or  constructively,  to  the  realty,  attached  to  a  building  by  braces  and 

with  the  intention  on  the  part  of  the  nails,  having  been  so  attached  when 
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the  building  was  erected,  and  having  the  purchasers,  under  which  the  fix- 

filways  continued  so  attached,  and  the  tures  were  levied  on.     Held  that,  as 

sole  use  of  the  building  being  the  ac-  between  the  first  mortgagee  and  sec- 

commodation  and  employment  of  such  ond  mortgagee,  and  judgment  creditor, 

machinery,  it  was  held  that  the  articles  the  fixtures  were  not  included  in  the 

of  machinery  were  to  be  deemed  fix-  first    mortgage :    Zeller    v.   Adam,   80 

tures:  Laflin  v.  Griffiths,  35  Barb.,  58.  N.  J.  Eq.  Kep.,  421. 

Where  a  mortgagee  is  in  possession  Nursery  trees  planted  by  the  owner 
of  the  mortgaged  premises  at  the  time  of  real  estate  become  a  part  of  the 
of  the  removid  of  the  fixtures  there-  realty,  and  pass  as  such  to  a  purchaser 
from,  his  subsequent  foreclosure  of  the  in  the  foreclosure  of  a  mortgage  exe- 
mortgage  and  sale  of  the  premises  will  cuted  by  such  owner,  notwithstanding 
lipen  his  possession  into  an  absolute  the  owner  may  have  executed  a  chat- 
title,  instead  of  a  conditional  one  :  Laf-  tel  mortgage  upon  the  trees,  which  was 
lin  V.  Griffiths,  85  Barb.,  58.  recorded   prior  to  the   judicial  sale  : 

See  Gardner  v.  Heartt,  3  Den.,  232  ;  Adams  v.  Beadle,  47  Iowa,  489. 

Gooding. «.  Shea,  103  Mass.,  360;  Wil-  Under   a    statute    which   gives    a 

son  V.  Maltby,  59  N.  Y.,  126.  mechanic's  lien  on  the  land  on  which 

Though  the  mortgage  debt  has  be-  a  house  has  been  built  or  repaired,  im- 
come  satisfied  by  the  mortgagee's  pur-  provements  made,  or  fixtures  or  ma- 
chasing  the  premises,  on  a  foreclosure  chinery  furnished,  to  all  persons  doing 
sale,  this  will  not  alter  his  rights  in  re-  any  portion  of  the  work,  or  furnishing 
spect  to  fixtures  attached  to  a  building  any  portion  of  the  materials,  or  put- 
and  wrongfully  removed  therefrom  by  ting  thereon  any  fixtures,  machinery, 
another.  If,  at  the  time  of  such  re*  or  materials  either  of  wood  or  metal, 
moval,  the  mortgagee  had  the  title,  persons  are  entitled  to  the  lien,  who,  in 
even  though  it  were  a  conditional  one,  the  repair,  renovation,  and  refitting  of 
that  is  sufficient  to  found  an  action  a  theatre,  furnished  and  put  up  balus- 
against  the  wrongdoer  :  Laflin  v.  Grif-  ters  and  railings  in  front  of  the  boxes, 
fiths,  35  Barb. ,  58.  rollers,    pulleys,    etc.,    for    shifting 

See  Gardner  v.  Heartt,  8  Den.,  282 ;  scenery,   and  other    stage  properties, 

Gooding  v.  Shea,  108  Mass. ,  860  ;  Wil-  painted    the    scenery,   and    furnished 

son  V.  Maltby,  59  N.  Y.,  126.  chairs   to   seat   the   audience,   which 

A  mortgage  of  a  parcel  of  land  to  the  chairs  were  intended  to  be,  and  were, 

gi:antee  and  his  heirs,  describing  it  by  fastened  to  the  floor  :  Grewar  v,  AIlo- 

metes  and  bounds,  "with  the  factory  way,  3  Tenn.  Chy.,  584 

buildings  standing  thereon,  with  the  A  railroad  company  entering  upon 

water-wheel,    shafting,    belting,    ma-  lands  without  authority  of  law  may  be 

clunery,  tools  and  fixtures  contained  a.  trespasser,  but  it  does  not  thereby 

in  said  buildings,"  and  containing  the  dedicate  to  the  owner  such  property 

nsual  covenants  and  habendum^  is  a  as  it  may  place  upon  the  land  for  the 

mortgage  of  real  estate  only:  Allen  v.  the  purposes  of  its  business.     If  it  take 

Woodard,  125  Mass.,  400.  the  land,  the  owner  is  not  entitled  to 

See  also  Hill  v.  National  Bank,  97  any   compensation    for    its    increased 

U.  S.  Rep.,  450,  458,  and  cases  cited.  value  from  property  placed  thereon  by 

A  deed  for  a  brewery  was  given,  the  railroad  company:   Justin  v.  Nes- 

and,  at  the  same  time,  a  separate  bill  quehonlng,     etc.,     6    Weekly    Notes 

of  sale  covering  the  steam  engine,  beer  (Penn.),  374. 

kettles,  etc. ,  then  in  the  buildings  and  See  an  elaborate  note  by  Mr.  Stew- 
nsed  therein,  the  avowed  intention  be-  art,  80  N.  J.  Eq.  R.,  295-810. 
ing  to  enable  the  purchasers  to  remove  At  the  instance  of  mortgagees  of  the 
such  fixtures,  if  they  saw  fit.  A  mort-  realty,  the  court  set  aside  an  order 
gage  for  part  of  the  purchase-money,  directing  a  receiver  of  an  insolvent  cor- 
containing  a  description  of  the  land  poration  to  sell,  as  personal  property, 
only,  was  executed  at  the  same  time,  certain  steam  engines,  boilers,  shaft- 
Afterwards,  another  mortgage,  ex-  ing,  cupolas,  radiators  and  a  platform 
pressly  including  the  fixtures  men-  scale,  because  such  articles  were  fix- 
tioned  in  the  bill  of  sale,  was  given,  tures,  and  covered  by  the  mortgage, 
and  a  judgment  was  recovered  against  not  only  from  the  adaptation  of  the 
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buildings,  etc.,  to  their  erection  and 
use,  but  also  because  their  severance 
would  great! 7  depreciate  tlieir  value 
and  also  that  of  the  buildings  to  which 
they  were  attached,  and  would  disman- 
tle the  buildings  and  take  away  from 
them  essential  adjuncts  which  were 
placed  there  to  adapt  them  to  the  pur- 
pose for  which  they  were  built  and 
used,  and  which,  without  them,  they 
would  not  answer.  Held,  also,  that 
the  fact  that  the  owners  of  the  prem- 
ises had  treated  such  fixtures  as  person- 
alty in  making  up  their  accounts,  in 
insuring  them,  and  in  rating  them  for 
taxation,  could  not  control  the  ques- 
tion :  Watson  v.  The  Watson  Manu- 
facturing Company,  30  N.  J.  £q.  Rep., 
483. 

As  between  a  mortgagor  of  a  farm 
and  the  mortgagee  or  purchaser,  ma- 
nure made  thereon  is  a  fixture :  Chase 
9>.  Wingate,  68  Maine,  204. 

Manure  made  upon  the  wife's  farm, 
by  the  husb^md's  cattle,  from  his  hay, 
during  his  occupancy  of  the  farm,  be- 
longs to  the  wife :  ^forton  v.  Craig,  68 
Maine,  275. 

Gas  fixtures  and  heaters,  though  ap- 
purtenant to  the  house,  are  personal 
property:  Heysham  v.  Dettre,  7  Weekly 
Notes  (Penn.),  207 ;  McKeoge  «.  Han- 
over, etc.,  16  Hun,  239. 

So  as  between  mortgagor  and  mort- 
gagee, pier  and  mantel  mirrors  made 
to  order  for  the  house,  the  pier  mir- 
rors resting  on  a  casing  at  the  bottom 
and  attached  to  a  holdfast  at  the  top, 
which  was  driven  into  the  wall,  the 
cornice  being  of  the  design  of  the  mir- 
ror frame,  and  connected  with  it,  and 
the  mantel  mirrors  hung  on  hooks 
driven  into  the  wall :  McKeage  v, 
Hanover,  etc.,  16  Hun,  239. 

Plaintiff  was  the  lessee  of  a  certain 
mill  and  placed  therein  machinery  so 
affixed  that,  as  between  lessor  and  les- 
see, it  remained  personal  property,  but 
as  between  vendor  and  vendee  it  would 
become  a  part  of  the  realty.  Plaintiff 
afterwards,  under  the  provisions  of 
his  lease,  purchased  the  fee  of  the 
premises.  Subsequently  a  prior  mort- 
gage upon  the  premises,  given  by  the 
lessor,  was  foreclosed  and  defendant 
became  the  purchaser  at  the  sale. 
Plaintiff  had  given  a  chattel  mortgage 
upon  the  machinery,  and  at  the  fore- 
closure sale  gave  notice  that  he  claimed 


it  as  personal  property.  Held,  that  it 
being  the  express  and  presumed  inten- 
tion of  plaintiff,  when  the  machinery 
was  put  in  the  mill,  that  it  should  re- 
main personal  property,  and  there  be- 
ing nothing  to  indicate  a  change  of 
such  intention,  its  character  as  person- 
alty was  not  changed ;  that  the  owner- 
ship of  the  machinery  was  not  merged 
in  the  estate  in  fee,  because  it  was  not 
an  interest  carved  out  of  the  fee :  Globe 
Marble  Mills  v.  Quinn,  8  Weekly  Dig., 
298,  N.  Y.  Court  Appeals. 

A.,  a  tenant  of  part  of  a  building, 
employed  B.  to  put  therein  shelving,  a 
show-case,  and  a  show  window,  for 
trade  purposes.  B.  obtained  the  ma- 
terials therefor  from  C,  for  which  he 
failed  to  pay.  Held,  that  C.  was  not  en- 
titled to  a  mechanic's  lien  on  the  prem- 
ises occupied  by  A.  for  the  materials 
so  furnished  :  McMahon  9.  Vickery,  4 
Mo.  App.  Rep.,  225. 

A  fulling-mill,  which  was  repaired, 
a  new  shed  erected  along  side  of  it,  and 
new  machinery  placed  in  it  to  turn  it 
into  a  grist-mill,  is  not  such  a  new 
building  as  will  subject  it  to  a  mechan- 
ic's lien  for  the  work  done  or  ma- 
terials furnished.  The  question  as  to 
whether  a  building  13  an  old  one  re- 
paired, or  a  new  one  erected,  is  a  ques- 
tion of  law  for  the  court :  Miller  v. 
Hershey,  Pearson  (Pa.),  282. 

Parol  evidence  is  admissible  to  show 
a  collateral  agreement  between  the 
vendor  and  purchaser  of  a  house,  that 
the-  gas  fixtures  and-  heaters  shonld 
pass  with  the  house  to  the  purchaser  of 
the  latter  under  a  written  agreement : 
Heysham  «.  Dettre,  7  Weekly  Notes 
(Penn.),  207. 

An  action  for  partition  is  an  equitable 
action  :  Hewlett  v.  Wood,  62  N.  Y.,  75. 

The  rule  is  frequently  laid  down  that 
if  one  tenant  in  common  erect  valuable 
buildings  on  the  real  estate  held  in 
common,  he  would  be  allowed  therefor, 
or  the  portion  on  which  they  stand, 
would  be  set  off  to  him  :  1  Story's  Kq. 
Jur.,  g§  655-658  ;  Arnold  v.  Canble,  49 
Tex.,  527;  Nelson  v.  Clay,  7  J.  J.  Marsh., 
138. 

Though,  in  New  York,  it  has  been 
held  one  could  not  be  thus  improved 
out  of  his  estate  :  Scott  v.  Gumsey,  48 
N.  Y.,  107. 

And  so  in  Maryland  :  Israel  v.  Israel, 
30  Md.,  120. 
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In  Georgia  it  is  lield,  that  the  ordi-  A  tenant  in  common  on  a  division  of 
narv  rule  as  to  improvements  made  by  the  estate  is  entitled  to  the  benefit  of 
one  holding  possession  bona  fide  against  the  improvements  made  bj  him  :  Reed 
the  true  owner  is  stated  in  2d  Story's  v.  Reed,  68  Maine,  568. 
Equity,  sections  1237,  1288,  and  Davis  See  18  Eng.  Rep.,  650. 
T.  Smith,  5  Georgia  Rep. ,  289.  If  such  improvements  are  made  on 
That  rule  seems  to  be  that,  neither  a  part  of  which  he  has  exclusive  pos- 
at  law  nor  in  equity,  in  the  absence  of  session,  with  the  consent  of  his  co- ten- 
fraud  or  consent  on  the  part  of  the  ants,  his  share  should  be  assigned  from 
owner,  can  the  latter  be  forced  to  make  such  part  or  including  it :  Reed  v. 
compensation  for  the  improvements.  Reed,  68  Maine,  568. 
The  exception  recognized  is,  when  he  See  13  Eng.  Rep.,  650  note, 
himself  comes  into  equity  and  asks  its  If  such  possession  was  without  con- 
aid  to  enforce  his  title,  in  which  case  sent,  he  is  entitled  to  the  benefit  of 
equity,  in  decreeing  the  relief,  will  re-  their  actual  value  to  the  estate  in  the 
quire  him  to  account  for  improvements,  share  assigned  to  him,  though  that 
Notwithstanding  the  decided  disappro-  share  may  be  otherwheres :  Reed  o. 
bation  expressed  by  Judge  Nisbet,  in  Reed,  68  Maine,  568. 
Davis  v.  Smith  'isupra)^  to  restricting  Where  a  purchaser  has  liad  the  rents 
the  exception  within  such  narrow  lim-  and  profits  of  the  property  purchased 
its,  we  are  not  aware  that  anv  distinct  under  such  circumstances  that  on  re- 
enlargement  of  it  has  been  established,  scission  he  will  in  equity  be  charged 
As  between  tenants  in  common,  where  therewith,  having  paid  a  part  of  the 
one  has  held  out,  the  other  ignorantly  purchase-money,  and  made  valuable 
believing  himself  sole  owner,  and,  improvements,  he  is  entitled  to  have 
pending  such  exclusion,  has  made  per-  the  same  taken  into  the  account  and  set 
manent  improvements,  the  co-tenant,  off  against  rents  and  profits;  and  if  any 
unless  he  resorts  to  equity  himself,  can-  part  of  the  sum  paid  has  been  applied 
not  be  compelled  to  contribute  anything  to  the  payment  of  debts  of  the  estate, 
for  the  cost  or  value  of  the  improve-  he  will,  to  that  extent,  be  subrogated 
ments,  beyond  such  portion  of  the  rents  to  the  rights  of  the  creditors  who  were 
as  may  be  chargeable  to  the  party  paid  out  of  that  fund,  and  whose  claims 
erecting  them.  This  is  the  general  rule  have  been  or  may  be  probated,  and 
of  adjustment  between  improvements  allowed  and  classed  against  the  es- 
and  mesne  profits  :  Beverly  &  McBride  tate  :  W.aggener  9.  Lyles,  29  Arkan- 
«.  Burke,  9  Geo.,  440  ;  Thomas  v,  Mai-  sas,  47. 

com,  39  id.,  328;  Willingham  v.  Long,  The  later  cases  hold  that  where  one 
47  id. ,  540 ;  Bazemore  9.  Davis,  55  tenant  in  common  himself,  without  ob- 
id..  519-520.  jection  from  his  co-tenant,  has  posses- 
Fraudulent  purchasers  are  not  en-  sion  of  the  common  property,  he  is  not 
titled  to  have  money  expended  in  im-  liable,  on  partition,  to  account  to  his 

Srovements  of  the  property  refunded  :  co-tenant  for  such  use  :    Rosebooip  v. 

>ameron  v.  Jamison,  4  Mo.  App.  Rep.,  Roseboom,   15  Hun,   809  ;    Wilcox  v, 

299.  Wilcox,   48    Barb.,   827;    Rosevelt  v. 

Where    a   person    purchased    land,  Post,  1  Edw..579;  Woolevert).  Knapp. 

knowing  that  his  vendor  was  a  married  18  Barb.,  265;   Dresser  «.  Dresser,  40 

woman,   and  his    assignee  put    up  a  Barb.,   300;    Sargent    v.   Parsons,    12 

house  thereon  after  b«ing  warned  by  Mass.,  150  ;  Peek  v.  Carpenter,  7  Gray, 

her  and  forbidden  to  do  so,  of  which  283  ;  Israel  v.  Irael,  30  Md.,  120 ;  Pico 

the  defendant  was  aware  :  v.  Columbet,  12  Cal.,  414;    Ragan  v. 

Held,  in  ejectment  by  the  vendee  of  v.  McCoy,  29  Missouri,  856 ;  Hender- 

the  husband,  that  the  defendant,  who  son  v.  Eason,  17  Q.  B.  (79  Eng.  C.  L.), 

claimed  under  the  assignees,  could  claim  710,  9  Eng.  L.  and  Eq.,  837;   Pultney 

no  lien  for  such  improvements  under  v.  Warren,  6  Ves.  Jr.,  73  ;  McMahon  v. 

86  Vic.  ch.  22.  O.  Burchill,  2  Phill.  Ghy.,  127,  22  Eng. 

Senible,  that  the  belief  required  by  Chy.;  Petti  ward  v.  Prescott,  7  Ves.  Jr., 

the  statute  must  be  a  reasonable  be-  541  ;  1  Sto.  Eq.  Jur.,  §  529. 

lief  :    Smith  io.  Gibson,  25  Upp.  Can.  The  same  rule  has  been  held  in  Cali- 

C.  PI.,  248.  fomia,  where  the  co-tenant  occupying 
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was  an  adalt  and  the  other  an  infant :  well   «.   Greenshield,   2  Abb.   N.   C. , 

Saez  f).  Hignera,  2  Labatt,  128.  427. 

Thoagh,  in   England,  the  fact  that  If    a    tenant   in   common    expends 

the  tenant  in  common  not  in  posses-  money  to  discharge  an  incambrance  on 

sion  is  an  infant  seems  to  change  the  the  common  estate  find  makes  improve- 

rule  :     Pultney   9.    Warren,    6   Ves.  ments  for  the  common  benefit,  in  pnr- 

Jr.,  73.  saance  of  an  agreement  with  his  co- 

Where  a  widow  occupies  lands  held  tenant  to  share  the  expense,  he  has  a 

by  her  husband  at  his  decease  under  a  right  to  enforce  a  lien  on  the  interest 

contract  of  sale,  receives  the  rents  and  of  the  co-tenant  in  default  to  reim- 

profits,  and  pays  up  the  amount  due  on  burse  himself  such  expenditures, 

the  contract,  or  where  she  pays  a  mort-  Where  one  tenant  in  common  pays 

gage  upon  the  land,  the  presumption,  the  taxes  on  the  whole  of  the  oom- 

in  the  absence  of  other  evidence,  is  mon  estate,   and    thereby   prevents  a 

that  she    pays    from    the    rents    and  sale  of  the  same,  he  has  a  right,  in  the 

profits;   also,  in  case  of   a  mortgage,  absence  of  any  agreement  upon  the 

the  presumption  is,  that  upon  payment  subject,  to  charge  the  interest  of  his 

it  became  extinguished,  and  could  be  co-tenant  with  a  lien  for  the  propor- 

only  available  to  the  widow  upon  an  tionate    part    which    such    co-tenant 

accounting.  should  have  paid  :   Davidson  «.  Wal- 

Where,  in  such  case,  the  widow  paid  lace,  58  Miss.  Rep.,  475. 

a  mortgage,  took  an  assignment  to  ner-  The  usual  rule  is,  that  one  who  has 

self,  subsequently  foreclosed  and  bid  actually  receif>ed  rents  and  profits  of 

in  the  premises  in  her  own  name,,  and  the  real  estate  will  be  charged  therefor 

then  conveyed  them  to  one  of  the  heirs  on  partition:    1   Story's^.  Jur.,  g§ 

who  was  in  occupation  of  the  premises  655-658. 

with  her  :    Held  that  the  interests  of  Where  one  tenant  in  common  has  re- 

the  other  heirs  were  not  thereby  cut  ceived  from  a  third  person  rent  for  the 

off  ;  also  that  the  title  acquired  by  the  lands  owned  in  common,  his  co-tenant's 

widow  was  not  strengthened  by  the  share  of    such  rent  is  a  lien  on  the 

transfer :  Knolls  v,  Bamhart,  71  N.  T.  share  of  the  co-tenant  so  receiving  such 

Rep.,  474.  rents  :  Scott  v.  Gumsey,  48  N.  Y.,  107. 

It  has  also  been  held  in  North  Caro-  In  this  case  the  court  held  that  the 
lina  that  a  widow,  who  after  the  death  remedy  by  an  action  for  rents  by  one 
of  her  husband  occupies  his  residence,  tenant  in  common  against  another  is 
his  children,  some  of  them  of  age,  cumulative,  and  does  not  bar  the  equi- 
living  with  her,  is  under  no  obligation  table  adjustment  of  them  on  a  parti- 
te pay  the  taxes  accruing  thereon,  be-  tion  in  equity. 

tween  his  death  and  the  assignment  of  The  rents,  on  a  partition,  are  a  lien 

her  dower.     Therefore,  a  purchase  by  upon  the  shares  or  interests  of  any  co- 

lier  of  the  premises,  for  such  taxes,  tenant  from  whom  they  mav  be  due. 

made  after  the  assignment  of  dower.  The  same  doctrine  was  held  in  the 

without  actual  fraud,  wUl  not  be  set  cases  of   Hannan  v.  Osborn,  4  Paige, 

aside  in  favor  of  her,  husband's  cred-  3S6 ;     Early   v.    Friend,    16    Grattan 

itors :  Branson  tJ.  Yancy,  1  Dev.  Eq.,  (Va.),  21. 

N.  C.  Rep.,  77.  Whatever  may  be  the  rule  as  to  the 

The  will  of  the  husband  gave  the  right  of  one  tenant  in  common  to  be 
use  of  his  real  estate  to  his  widow  for  compensated,  on  partition,  for  the  rents 
a  term  of  years,  remainder  in  fee  to  his  and  profits  of  the  land  owned  in  corn- 
children  ;  the  widow  continued  to  oc-  mon  which  have  been  enjoyed  by  his 
cupy  after  the  term  expired,  some  of  co-tenant,  it  is  well  settled  that  he  is 
the  children  living  with  her,  but  her  entitled  to  be  allowed  for  portions  of 
dower  was  not  assigned  or  admeasured,  the  carpvs  of  the  estate  which  the  co- 
in an  action  by  some  of  the  children  tenant  has  appropriated  and  used  so 
for  a  partition,  held  that  the  taxes  ac-  that  it  cannot  be  restored.  In  effect 
cruing  during  ihe  tenn  were  charge-  the  party  in  enjoyment  has  had  so 
able  upon  the  dower  interests,  but  that  much  of  the  common  property.  The 
the  taxes  levied  after  the  term  expired  other  co-tenants  should  be  allowed  and 
were  to  be  paid  out  of  the  fund  :  Bid-  awarded  their  proportion  thereof.     In 
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no  way  can  this  be  done  except  by  each  other  for  ore  used  by  themselyes 

compensating  them   out  of   the  pro-  as  well  as  for  that  sold.'' 

c«eds  of  the  sale,  if  one  be  had,  or  out  The    court  (page  474)  said  :    "  Al- 

of  the  real  estate,  if  it  be  in  fact  parti-  though  the  court  of  chancery  has  re- 

tioned  :  1  Story's  Eq.  J ur.,§§  0«'>5-658  ;  fused  an    account    by  one  tenant  in 

Green  v.  Putnam,  1  Barb.,  500,  507.  common  against  another  for  cutting 

In  Curtiss  v.  Coleman  (22  Grant's  timber,  unless  an  injunction  is  prayed 
U.  C.  Chy.,  562),  the  court  said :  *'  I  to  stay  waste,  yet  it  is  held  that  they 
Lave  looked  into  the  authorities  cited  will  for  ore  taken."  Lord  Hard wi eke 
to  me  in  this  case,  and  am  of  opinion  says  :  '  The  courts  always  distinguish 
that  where  one  tenant  in  common  files  between  digging  of  mines  and  cutting 
his  bill  against  his  co-tenant  for  a  par-  timber,  because  the  digging  of  mines 
tition  and  an  account  of  the  profits  of  is  a  sort  of  a  trade,  and  there  are 
the  estate  in  question,  the  plaintiff  is  many  cases  where  this  court  will  de- 
^kititled  to  such  account  wnere  it  is  creejin  account  of  ore  taken,  when  in 
shown  that  the  defendant  has  received  any  other  tort  or  wrong  it  has  refused 
a  gpreater  share  from  the  estate  than  relief:  Ambler,  56.  The  same  case 
that  to  which  he  is  entitled,  by  the  ind  Atk.,  264.  The  same  principle  is 
sale  of  that  which  composes  the  prop-  asserted  of  a  colliery,  2  Atk. ,  680 ;  1 
<?rty,  whether  it  be  turf,  brick-clay,  Ves.  8r.,  283.  These  cases  are  ap- 
plaster  or  other  such  material.  Here  proved  in  Parrot  v.  Palmer  (8  Mylne  & 
there  is  an  actual  receipt  from  a  third  Keene,  682,  106  and  668,  840.)  See 
party  by  one  of  the  co-tenants  by  a  sale  also  Colyer  on  Mines,  pp.  127  to  181. 
of  the  plaster  forming  the  material  of  In  1  Jacob  &  Walker,  801-2,  mining 
which  the  land  is  composed.  If  one  is  said  to  be  a  species  of  trade,  and 
tenant  in  common  is  responsible  to  his  when  it  cannot  be  carried  on  advan- 
co- tenant  for  his  share  of  the  rents  re-  tageously  by  all  the  tenants  in  com- 
ceived  from  one  who  enjoys,  without  mon,  the  court  will  appoint  a  receiver, 
deteriorating  the  premises,  I  think  it  The  cases  in  Ambler  and  8d  Atk.  are 
is  a  fortion  that  such  tenant  in  com-  also  approved  by  the  chancellor  in  this 
mon  should  be  made  liable,  where  the  case  *  *  *  Bainbridge,  in  his  Law  of 
amounts  received  by  him  are  obtained  Mines,  says  (pp.  70  and  71),  tenants  in 
by  the  eating  away  of  the  estate.  I  common  can  work  mintfs  together,  or 
think  the  plaintiff  is,  therefore,  en-  either  can  refuse  to  work,  and  in  that 
titled  to  the  account  asked  since  the  case  have  an  account  of  the  profits, 
expiration  of  the  lease — ^that  is,  the  Again,  at  pages  408-4,  where  a  mining 
17th  June,  1872 — and  a  declaration  of  concern  was  held  as  land,  either  of  the 
the  interests  of  the  parties  in  the  es-  owners  might  terminate  the  joint  work- 
tate,  as  set  out  in  the  bill,  and  to  a  ing,  and  if  one  continued  to  work  he 
sale  of  the  premises,  and  a  distiibu-  would  be  liable  to  account  to  the  other  : 
tion  of  the  proceeds  in  the  usual  way  4  Younge,  42.  And  in  mining  trans- 
after  payment  of  the  costs  of  the  actions  the  court  will  decree  an  ac- 
snit."  count  even  in  partnerships,   without 

In  Coleman  v.  Coleman  (1  Pearson's  decreeing  a  dissolution,  which  is  con- 

Penn.   Rep. ,  470),   it  was    held  that  trary  to  the  general  rule :  Bainbridge, 

''tenants   in  common    of   mines   are  401,  402,  403;   Colyer  on  Mines,  pp. 

liable  to  account  to  each  other  at  com-  127  to  181. 

mon  law,  under  the  statute  of  4  Anne,  **  We  are  therefore  of  opinion  that 
chap.  16,  and  under  sec.  24  of  the  act  tenants  in  common  of  land  containing 
of  25th  April,  1850.  Taking  ore  from  mines,  or  deposits  of  minerals,  can  b« 
the  surface  of  the  earth  or  shallow  obliged  to  account  to  each  other  for 
pits,  is  as  much  mining,  within  the  such  minerals  used  or  sold,  either  un- 
meaning of  the  law,  as  if  it  were  dug  der  the  statute  of  Anne  or  independ- 
f rom  deep  mines.  Tenants  in  common  ent  of  the  statute.  *  *  * 
of  an  ore- bank  can  demand  an  account  "  The  defendants  say  that  they  have 
from  their  co-tenants,  whenever »they  taken  no  more  than  their  share  from 
take  more  than  their  share  of  ore  ;  the  whole  mass  of  ore,  and  until  they 
they  need  not  wait  until  the  whole  do  so,  the  plaintiff  is  without  a  remedy, 
bank  is  exhausted.     They  are  liable  to  but  can  himself  sell  or  use  until  the 

22  Eng.  Rep.  41 
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shares  are  equalized ;  and  thej  also  not  only  for  the  ore  sold,  bat  also  for 
aver,  that  for  all  practical  purposes  the  the  portions  used  by  each  respectively, 
bank  is  inexhaustible,  and  it  cannot  be  and  this  both  according  to  the  princl- 
shown  for  generations  to  come  how  pies  established  in  courts  of  equity  re- 
much  each  is  entitled  to  receive.  These  lating  to  mines,  and  also  by  a  true  and 
two  positions,  as  we  conceive,  destroy  proper  construction  of  the  statute  of 
each  other.  If  sound,  the  man  who  Anne.  Under  the  act  of  1850,  no  dis- 
has  but  one  share  is  as  well  situated  as  tinction  is  made  between  that  used  and 
he  who  has  the  other  ninety-five,  into  sold ;  it  is  sufficient  that  it  be  taken 
which  those  shares  are  said  in  the  bill  from  the  property  held  in  common." 
to  be  divided.  He  may  safely  sell  and  The  case  of  Coleman  v.  Coleman,  19 
use  his  hundred  tons  per  day,  whilst  Penn.  St.  R.,  lO^  is  not  the  same  case 
the  greater  owner  is  using  but  ten,  and  as  that  in  Pearson,  the  decision  in 
cannot  be  called  to  account  until  that  Penn.  St.  Rep.  having  been  made  in 
which  is  practically  inexhaustible  is  1852,  and  that  in  Pearson  in  1858. 
exhausted.  He  and  his  descendants  See  also  El  well  v.  Burnside,  44  Barb. , 
may  enjoy  it  for  generations  to  come,  447 ;  Nelson  o.  Clay,  7  J.  J.  Marsh, 
before  it  can  be  ascertained  that  they  (Ky.),  138. 

have  worked  out  their  share.     The  act  In  the  case  of  McCabe  v,  McCabe» 

of  assembly  contemplates  no  compari-  decided  by  the  New  York    Supreme 

son  or  apportionment  between  the  re-  Court,  third  department,  in  May,  1879, 

spective  shares  and  the  whole  mass,  18  Hun,  153,  it  was  held  that  where 

but  that  the  quantity  taken  or  used  by  one  tenant  in  common  occupied  prem- 

each  tenant  in  common  shall  be  ascer-  ises  on  which  there  was  a  stone  quarry 

tained,  and  if  one  has  used  more  than  and  sold  stone  therefrom,  that  he  there- 

another  he  shall  account  according  to  by,  to  the  extent  of  the  stone  sold, 

their  respective  interests  or  portions  in  diminished  the  corpus  of  the  property, 

the  land.     There  is  no  mention  of  the  and  to  that  extent  had  had  his  share 

respective  shares,  or  proportions  of  the  thereof.     That  on  partition  he  should 

parties,  in  connection  with  the  whole  be  charged  therewith.     That  the  value 

property,  but  of  their  relative  proper-  of  his  co-tenant's  share  of  what  was 

tions  to>  each  other.     The  statute  of  so  sold  by  him  should  be  deducted 

Anne    speaks  of    one  receiving  more  from  his  interest  in  the  real  estate,  and 

than    his    just    share   or    proportion,  that  he  was  entitled  to  so  much  less  of 

which  by  possibility  might    be   con-  sach  real  estate. 

strued  to  mean,  of  the  whole  estate,  or  So  it  has  been  held  that  "  oil  is  a 
quantity  held  in  common,  but  our  act  mineral,  and  being  a  mineral  is  part  of 
of  assembly  will  admit  of  no  such  con-  the  realty,  and  cannot  be  leased  by  a 
struction.  We  do  not  believe  the  stat-  guardian,  as  that  would  be  in  effect  a 
ute  of  Anne  has  ever  been  &>  under-  grant  of  a  part  of  the  corpus  of  the 
stood,  and  should  such  be  the  decisions  estate  :  Appeal  of  Stoughton,  9  Pitts- 
under  it,  it  might  as  well  be  repealed  burgh  Leg.  Jour.,  N.S.,  189. 
in  relation  to  mines,  as  it  cannot,  in  See  also  Funk  id,  Haldeman,  53  Penn. 
one  case  in  a  thousand,  be  ascertained  St.  R.,  229,  242-4  ;  Caldwell  v.  Fulton, 
how  far  the  mass  of  ore  or  coal  extends,  31  Penn.  St.  R. ,  476. 
whether  the  mine  will  prove  to  be  con-  In  a  partition  of  lands,  in  equity,  be- 
tinuous  or  inexhaustible,  or  may  sud-  tween  one  tenant  in  common  and  the 
denly  break  oif  or  run  out  the  next  purchaser  of  his  co-tenant's  share  under 
day.  In  settling  for  ore  dug,  or  timber  an  execution  at  law,  where  the  co-ten- 
cut  and  sold,  under  the  statute,  the  ant  has  wasted  part  of  the  land  before 
parties  have  always  been  held  to  ac-  the  sheriff's  sale,  the  part  so  wasted 
count  according  to  their  respective  in-  must  be  set  off  to  such  purchaser : 
terests,  and  the  quantity  mined  or  sold,  Polhemus  v.  Emsen,  30  N.  J.  Eq.,  405. 
and  not  the  quantity  left  in  the  ground,  By  a  will  proved  in  1846,  a  devise 
or  on  its  surface,  has  been  the  {ueasure  of  certain  limestone  quarries  was  made 
of  liability.  to.  testator's  daughter,  for  life,  with 
"  From  what  has  already  been  said,  remainder  to  her  four  daughters  in  fee. 
it  may  be  seen  that  we  consider  these  Under  a  lease  from  the  life  tenant, 
parties  lx)und  to  apcount  to  each  other  given  in  January,  1876,  fpr  the  term  of 
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three  years,  the  husband  of  one  of  her  (2.)  That  by  virtue  of  his  interest  as 

daughters  went  into  possession  of  and  husband  he  might  be  enjoined  from, 

worked  the  quarries.    The  life  tenant  wasting  the  premises,  as  if  he,  and  not 

died  in  September,  1877.    On  a  bill  for  his  wife,  were  a  tenant  in  common, 

a   partition  of  the  quarries,  filed  by  (3.)  That  sufficient  grounds  for  the 

three   of    the    daughters    and    their  appointment  of  a  receiver  existed, 

husbands  against   the  fourth :    Held,  (4.)  That  an  account   against  such 

(1.)  That  the  husband  of  the  fourth  husband  could  not  be  maintained  in 

daughter  (who  claimed  possession  un-  that  suit :    Weise  'D.  Welsh,  30  N.  J. 

der  the  lease,  notwithstanding  the  life  £q.  Rep.,  431. 
tenant's  death)  was  a  proper  party. 


[6  Chancery  Division,  669.] 
M.R.,  Api-il  26,  1876:  C.A.,  April  11, 18, 1877. 

♦North  British  and  Mercantile  Insurance  Com-  [569 
PANY  V.  London,  Liverpool  and  Globe  Insurance 
Company. 

[1874    N.    60.] 

Jnturanee — Loss  by  Fire — Wharjinger^  Policies — Merckufdi  Policies — Condition  as  to 

Double  Insurance — Contribution, 

By  floating  policies  of  insurance  effected  by  B.  <fc  Co.,  wharfingers,  they  insured 
against  loss  or  damage  by  fire,  in  the  sums  named,  grain  and  seed,  the  assured's  own 
or  on  commission,  for  which  they  were  responsible,  subject  to  conditions  of  average, 
and  to  this  condition,  that "  if  at  the  time  of  any  loss  or  damage  by  fire  happening 
to  any  property  hereby  insured,  there  be  any  otiier  subsisting  insurance  or  insur- 
ances, whether  effected  by  the  insured  or  by  any  other  person,  covering  the  same 
property,  the  company  shall  not  be  liable  to  pay  or  contribute  more  than  its  ratable 
proportion  of  such  loss  or  damage.''  While  these  policies  were  subsisting  a  fire  de- 
stroyed a  quantity  of  grain  stored  with  B.  &  Co.,  part  of  which  belonged  to  R.  <fe 
Co.,  who  had  also  effected  policies,  called  merchants'  policies,  on  the  grain  thus 
destroyed,  including  also  grain  stored  elsewhere,  which  policies  contoined  the 
like  conditions  as  the  wharfingers'  policies.  B.  &  Co.  were  paid  in  full  by  the 
several  insurance  companies.  In  a  suit  to  determine  the  liability  of  the  companies 
tiUer  se: 

Hdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  grantors  of  the 
merchants'  policies  were  not  liable  to  contribute  to  the  loss ;  that  B.  &  Co.  were 
primarily  liable,  but,  being  indemnified  by  the  grantors  of  the  wharfingers'  policies, 
the  latter  were  ultimately  liable : 

Held,  also,  that  the  condition  as  to  double  insurance  only  applied  to  cases  where 
the  same  property  was  the  subject-matter  of  insurance,  and  where  the  interests  were 
the  same. 

This  suit  was  instituted  for  the  purpose  of  ascertaining 
the  liability  of  certain  fire  insurance  companies  under  poli- 
cies granted  by  them  in  respect  of  the  loss  by  fire  of  a  large 
amount  of  grain  and  seed  belonging  to  Messrs.  Kodocanachi 
&  Co.,  merchants,  and  stored  in  the  granaries  of  Messrs. 
Barnett  &  Co.,  wharfingers,  at  Rotherhithe. 

The  policies  under  which  the  questions  in  the  suit  arose 
were  described,  for  the.sake  of  convenience,  as  the  ''  wharfin- 
gers' policies,"  being  those  effected  by  Barnett  &  Co.,  and 
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the  '*  merchants'  policies,"  being  those  effected  by  Rodo- 
canachi  &  Co. 

The  wharfingers'  policies  were  floating  policies  effected  by 
570]  *Barnett  &  Co.  with  several  offices  in  order  to  cover 
the  loss  of  grain  in  theirgranaries,  or  under  their  care,  to  the 
amount  of  £160,000.  One  of  these  policies  effected  with 
the  North  British  and  Mercantile  Insurance  Company  pro- 
vided as  follows : — 

"That  Messrs.  W.  D.  Barnett  &  Co.,  hereinafter  called 
'the  insured,'  having  paid  to  the  North  British  and  Mercan- 
tile Insurance  Companv,  hereinafter  called  *  the  company,' 
the  sum  of  £7  175.  Qd.  for  insuring  against  loss  or  damage 
by  fire,  as  hereinafter  mentioned,  the  property  hereinafter 
described,  in  the  several  sums  following,  namely,  £4,500  on 
grain  and  seed,  flour  and  oil-cake  (not  including  rice),  the 
assured' s  own,  in  trust,  or  on  commission,  for  which  they 
are  responsible  (in  no  case  to  exceed  the  market  value  of  the 
same  immediately  anterior  to  the  fire),  in  the  King  and 
Queen  Granaries,  Rotherhithe.  ... 

'*  Subject  to  the  following  conditions  of  average : — 

'^(1.)  It  is  hereby  agreed  and  declared,  that  whenever  a 
sum  insured  is  declared  to  be  subject  to  the  conditions  of 
average,  if  the  property  so  covered  shall  at  the  breaking  out 
of  any  fire  be  collectively  of  a  greater  value  than  the  sum 
insured  thereon,  then  this  company  shall  pay  or  make  good 
such  a  proportion  of  the  loss  or  damage  as  the  sum  so  in- 
sured snail  bear  to  the  whole  value  of  the  said  property  at 
the  time  when  such  fire  shall  first  happen. 

'*(2.)  But  it  is  at  the  same  time  declared  and  agreed,  that 
if  any  property  included  in  such  average  shall,  at  the  break- 
ing out  of  any  fire,  be  insured  by  any  other  policy  in  this 
or  any  other  office,  whether  subject  to  average  or  not,  which 
shall  apply  to  part  only  of  the  buildings  or  places  or  of  the 
property  to  which  such  average  extends,  then  this  policy 
shall  not  cover  the  same  except  only  as  regards  any  excess 
of  value  beyond  the  amount  of  such  more  specific  insurance, 
which  said  excess  is  declared  to  be  under  the  protection  of 
this  policy  and  subject  to  average  as  aforesaid. 

"(3.)  And  it  is  further  declared  and  agreed,  that  if  the 
assured  shall  claim  under  this  policy  for  loss  or  damage  to 
property  embraced  in  the  terras  of  any  average  policy,  ex- 
tending as  well  to  other  buildings  or  places  or  to  other 
property  not  included  in  the  terms  of  this  insurance,  and  it 
at  tlie  breaking  out  of  any  fire  there  shall  not  be  any  prop- 
erty in  such  other  buildings  or  places,  or  any  such  other 
671]    property  actually  at  risk  to  be  protected  by  *such 
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policy,  then,  so  far  as  regards  the  settlement  of  any  claim 
under  this  policy,  the  terms  and  liability  thereof  snail  be 
held  to  be  concurrent  in  all  respects  with  those  of  such  other 
policy. 

*'The  company  hereby  agrees  with  the  insured  (but  sub- 
ject to  the  conditions  on  the  back  hereof,  which  are  to  be 
taken  as  part  of  this  policy),  that  if  the  property  above  de- 
scribed, or  any  part  thereof,  shall  be  destroyed  or  damaged 
by  fire  at  any  time  between  the  26th  day  of  December, 
1870,  and  4  o^clock  in  the  afternoon  of  the  25th  day  of 
December,  1876,  at  which  hour  this  policy  will  expire,  the 
company  will  .  .  .  pay  or  make  good  all  such  loss  or 
damage  to  an  amount  not  exceeding,  in  respect  of  the  sev- 
eral matters  above  specified,  the  sum  set  opposite  thereto 
respectively,  and  not  exceeding  in  the  whole  the  sum 
mentioned." 

The  material  conditions  on  the  back  of  the  policy  were  as 
follows : — 

"9.  If,  at  the  time  of  any  loss  or  damage  by  fire  happen- 
ing to  any  property  hereby  insured,  there  be  any  other  sub- 
sisting insurance  or  insurances,  whether  effected  by  the 
insured  or  by  any  other  person,  covering  the  same  property, 
this  company  shall  not  be  liable  to  pay  or  contribute  more 
than  its  ratable  proportion  of  such  loss  or  damage. 

'*10.  In  all  cases  where  any  other  subsisting  insurance  or 
insurances,  whether  effected  by  the  insured  or  by  any  other 
person,  covering  any  other  property  hereby  insured,  either 
exclusively  or  together  with  any  other  property  in  and  sub- 
ject to  the  same  risk  only,  shall  be  subject  to  average,  the 
insurance  on  such  property  under  this  policy  shall  be  sub- 
ject to  average  in  like  manner." 

The  other  policies  effected  by  Barnett*  &  Co.  with  the  Liv- 
erpool, London  and  Globe  and  other  companies,  contained 
similar  provisions  to  the  foregoing. 

The  merchants'  policies  were  effected  by  Rodocanachi  & 
Co.  for  the  insurance  of  the  grain  stored  in  the  said  grana- 
ries, and  also  that  stored  in  another  granary  belonging  to 
Barnett  &  Co.  One  of  these  policies,  effected  with  the 
North  British  and  Mercantile  Company  for  £30,000,  con- 
tained similar  conditions  to  those  in  the  wharfingers'  policy 
before  stated  ;  the  other,  effected  with  the  Royal  Insurance 
Company,  was  also  similar,  with  this  exception,  *that  [572 
it  contained  no  provision  to  the  same  effect  as  condition  10 
on  the  back  of  tlie  before- mentioned  policy. 

The  total  value  of  the  grain  and  seed  destroyed  by  the  fire 
in  the  granaries  at  Rotherhithe,  which  took  place  on  the 
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14th  of  December,  1871,  was  £127,459.  The  proportion  of 
the  grain  thus  destroyed  belonging  to  Rodocanachi  &  Co. 
was  estimated  at  £41,480. 

By  the  custom  of  the  trade  Barnett  &  Co.  were  responsi- 
ble to  their  customers  for  the  safe  custody  of  the  goods  in 
their  granaries,  and  were  liable  to  make  good  the  loss  by  fire 
in  whatever  way  it  occurred. 

It  being  admitted  that  the  several  insurance  oflSces,  or 
some  or  one  of  them,  were  ultimately  liable  to  pay  Barnett 
&  Co.  and  Rodocanachi  &  Co.  the  full  amount  of  their  losses 
according  to  the  "independent  liability  principle,"  they  con- 
tributed to  a  common  fund  for  that  purpose,  the  amount  of 
which,  together  with  a  further  amount  received  for  salvage, 
was  paid  to  Barnett  &  Co.  in  satisfaction  of  all  claims  nnder 
their  policies,  and  Barnett  &  Co.  paid  thereout  to  Rodo- 
canachi &  Co.  the  amount  of  their  loss. 

The  bill  which  was  filed  by  the  North  British  and  Mer- 
cantile Insurance  Company  as  grantors  of  one  of  the  mer- 
chants' policies,  alleged  that  they  were  under  no  liability  in 
respect  of  such  policy  on  the  ground  that  Barnett  &  Co. 
i  must  be  taken  to  have  indemnified  Rodocanachi  &  Co.  in 

full  for  the  loss  of  their  grain ;  and  that,  even  if  they  were 
bound  to  pay  to  Rodocanachi  &  Co.  in  the  first  instance  the 
amount  of  their  loss,  they  would  become  entitled  to  the 
benefit  of  all  rights  of  action  against  Barnett  &  Co.  in  respect 
of  such  loss,  and  thus  to  recover  from  Barnett  &  Co.  all  that 
they  might  pay  to  Rodocanachi  &  Co.  '  Thus,  according  to 
the  plaintiffs'  contention,  on  either  view  of  the  case,  they 
were  under  no  ultimate  liability  to  contribute  to  the  common 
fund.  The  plaintiffs  further  submitted  that,  as  the  mer- 
chants' policies  included  other  buildings  than  the  one  the 
contents  of  which  were  insured  under  the  wharfingers'  poli- 
cies, the  latter  were  specific  insurances  within  the  meaning 
of  the  condition  of  average,  and,  therefore,  that  the  mer- 
chants' policies  were  only  liable  to  contribute  to  the  excess 
(if  any)  of  the  actual  loss  over  the  amount  secured  by  the 
wharfingers'  policies,  upon  the  principle  that  the  more  ex- 
tensive policy  pays  last. 

573]  The  plaintiffs  prayed  that  the  ultimate  liability  of 
the  several  oflBces  to  contribute  towards  the  loss  might  be 
ascertained  and  declared. 

The  Royal  Insurance  Company  put  in  their  answer,  rais- 
ing substantially  the  same  contention  as  the  plaintiffs. 

The  London,  Liverpool  and  Globe  Insurance  Company, 
and  the  other  companies  in  the  same  interest,  as  grantors  of 
the  wharfingers'  policies,  put  in  a  joint  answer,  submitting 
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that  no  liability  under  these  policies  had  arisen,  inasmuch 
as  they  only  effected  a  counter-indemnity  to  Barnett  &  Co. 
to  cover  their  liability  to  indemnify  Rodocanachi  &  Co., 
and  that  the  full  value  of  their  grain  vsras  already  covered 
by  the  merchants'  policies.  They  further  submitted  that, 
at  any  rate,  under  the  9th  condition  all  the  companies 
•whose  policies  were  subsisting  at  the  time  of  the  loss  were 
only  liable  to  contribute  their  ratable  proportion  *  of  the 
loss. 

.  Barnett  &  Co.,  having  been  paid  in  full,  were  not  made 
parties  to  the  suit. 

The  cause  was  heard  before  the  Master  of  the  Brolls  on 
the  26th  of  April,  1876. 

Matthews^  Q.C.,  Davey^  Q.C.,  and  Holly  Q.C.,  for  the 
plaintiff  company. 

Benjamin^  Q.C.,  Bagshawe,  Q.C.,  and  Bevir,  for  the 
Insurance  Company. 

SoiUhgate,  Q.C.,  JFry,  Q.C.,  Coheriy  Q.C.,  and  Kekewichy 
for  the  other  defendant  companies. 

Jessel,  M.R.:  I  am  glad  that  no  liability  is  to  be  thrown 
on  Barnett  &  Co.,  even  if  I  should  be  of  opinion  that  they 
are  liable  for  anything.  It  is  obvious  to  any  one  acquainted 
with  the  nature  of  the  indemnity  sought  by  Barnett  &  Co. 
from  the  insurance  companies,  that  nothing  of  the  kind  can 
have  been  in  the  contemplati6n  of  the  parties. 

As  I  understand  the  matter,  and  as  it  appears  to  me  to  be 
proved  by  the  evidence,  a  wharfinger,  by  the  custom,  I  sup- 
pose, of  *the  city  of  London,  or  at  all  events  by  the  [574 
custom  of  the  trade,  is  in  the  same  position  as  a  common 
carrier. .  He  is  liable,  in  the  absence  of  express  stipulation, 
for  the  safe  custody  of  the  goods  intrusted  to  his  care ;  and 
if  the  goods  are  destroyed  by  fire  he  is  liable  in  law  for  breach 
of  duty,  in  not  so  carefully  attending  to  the  goods  that  no 
fire  could  destroy  them.  It  is  no  answer  on  this  point  to 
say,  "I  was  not  quilty  of  negligence,"  because  it  is  negli- 
gence not  to  have  prevented  accident ;  and  for  this  purpose 
it  is  not  necessary  to  show  that  he  was  guilty  of  actual 
negligence  or  actual  default :  he  is  liable  for  not  properly 
taking  care  of  the  goods.  That  being  so,  a  wharfinger 
makes  a  charge  to  his  customers  of  a  sum  sufficient  to  re- 
munerate him  not  only  for  his  expenses,  but  also  for  the 
risks  attending  his  trade,  and,  of  course,  a  fair  margin  of 

})rofit.  Whether  that  is  charged  under  the  name  of  whar- 
age,  or  lighterage,  or  consolidated  rate,  is  wholly  imma- 
terial for  this  purpose.  It  is  a  charge  he  makes  to  his  cus- 
tomer for  undertalking  those  duties  and  liabilities  amongst 
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others.  That  was  the  position  of  Barnett  &  Co.  in  the  case 
in  (juestion.  There  was  a  large  quantity  of  grain  stored  in 
their  warehouse,  for  which  they  were  liable  to  their  cus- 
tomers as  wharfingers,  and  also  property  of  their  own. 

Some  of  the  customers  of  Barnett  &  Co.,  rightly  or 
wrongly,  thought  it  wise  to  provide  for  the  possibility  of 
Barnett  &  Co.  not  being  able  to  meet  the  large  amount  of 
loss  which  would  be  incurred  in  case  of  fire  in  their  premises. 
Such  loss  would  have  been,  and  has  turned  out  to  be,  to  a 
single  firm,  namely,  Rodocanachi  &  Co.,  nearly  £42,000. 
Accordingly,  Rodocanachi  &  Co.  insured  their  grain  them- 
selves with  two  insurance  companies,  the  North  British  and 
the  Royal.  Rodocanachi  &  Co.  therefore  had,  as  well,  the 
primary  liability  of  the  wharfinger,  as  a  subsequent  contract 
of  indemnity  entered  into  by  these  two  insurance  companies, 
to  meet  any  loss  they  might  sustain  by  reason  of  fire.  Then 
Barnett  &  Co.,  wishing  to  indemnify  themselves  against  the 
consequences  of  loss  by  fire,  effected  insurances  with  the 
Liverpool,  London  and  Globe,  and  other  insurance  com- 
panies, bv  means  of  what  have  been  called  the  *' wharfingers' 
policies,"  and  it  is  now  admitted  that  the  object  of  tnese 
policies  was  to  indemnify  Barnett  &  Co.  against  any  loss 
575]  occasioned  by  fire,  not  only  in  *respect  of  their  own 
goods,  but  also  in  respect  of  their  customers'  goods. 

The  q^uestion  which  I  have 'to  decide  is  this,  whether,  a 
fire  having  occurred,  and  a  great  loss  having  been  sustained, 
the  companies  who  are  liable  on  the  merchants'  policies  are 
liable  to  contribute  anything  to  the  amount  of  that  loss, 
which  the  wharfingers'  policies  alone  would  be  more  than 
sufficient  to  cover.  The  insurance  companies  who  have 
granted  the  wharfingers'  policies  allege  that,  by  reason  of 
the  act  of  Rodocanachi  &  Co.  in  insuring  gratuitously,  so 
far  as  the  wharfingers  are  concerned,  the  grain  in  question, 
their  liabilities  have  been  diminished  by  an  amount  propor- 
tionate to  the  amount  insured  by  the  merchants'  policies. 

The  first  point  to  be  considered  is,  what  was  the  true 
position  in  law  of  the  companies  granting  the  merchants' 

Solicies,  as  regards  Rodocanachi  &  Co.,  and  as  regards 
larnett  &  Co.  It  appears  to  me  that  Barnett  &  Co.,  not 
being  parties  to  the  contract  of  indemnity  entered  into  by 
Rodocanachi  &  Co.,  could  not  derive  any  benefit  from  that 
contract  as  between  themselves  and  Rodocanachi  &  Co., 
and  if  a  fire  occurred,  as  it  did  occur,  and  Rodocanachi  & 
Co.  sued  Barnett  &  Co.,  the  latter  must  have  paid,  under 
their  admitted  liability,  the  whole  amount  of  the  loss. 
But  Rodocanachi  &  Co.  might  have  taken  another  course. 
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They  might  have  sued  on  the  contract  of  indemnity  con- 
tained in  the  merchants'  policies.  It  cannot  be  denied  that, 
if  they  had  taken  that  course,  then  the  insurance  companies 
who  had  granted  the  merchants'  policies  must  have  paid  the 
amount  of  the  insurances  effected  by  those  policies,  not- 
withstanding Rodocanachi  &  Co.  had  a  remedy  against 
Barnett  &  Co.  But  if  Rodocanachi  &  Co.  had  taken  the 
former  course,  then  it  is  alleged  by  the  defendants  that 
Barnett  &  Co.  would  have  had  a  right  of  contribution 
against  the  insurance  companies  who  had  granted  the  mer- 
chants' policies. 

On  the  other  hand,  it  is  alleged  by  the  plaintiffs  that  not 
only  would  there  have  been  no  such  right  of  contribution, 
but  in  case  Rodocanachi  &  Co.  had  elected  to  sue  the 
grantors  of  the  merchants'  policies  in  the  first  instance, 
those  grantors  would  have  had  a  right  to  sue  Barnett  &  Co. 
«^ither  in  their  own  names  or  in  the  name  of  Rodocanachi  & 
Co.  in  order  to  recover  the  amount  paid  by  *them.  [576 
It  appears  to  me,  both  on  principle  and  authority,  that  the 
contention  of  the  plaintiffs  is  the  true  one.  The  contract 
with  the  grantors  of  the  merchants'  policies  is  a  contract 
of  indemnity,  and  indemnity  only.  It  is  to  indemnify 
Rodocanachi  &  Co.  against  loss  by  fire.  They  had  a  ri^ht 
to  sue  Barnett  &  Co.  for  breach  of  duty.  Whether  it  is  a 
breach  of  duty,  or  of  custom,  which  is  local  law,  or  whether 
it  is  a  duty  imposed  by  the  general  law,  or  a  duty  imposed 
by  the  contract  of  carefully  keeping  the  goods,  the  insur- 
ance companies  would  have  a  right  to  say  (Rodocanachi  & 
Co.  and  Barnett  &  Co.  being,  as  they  are,  solvent),  "You 
lose  nothing,  and  our  contract  is  simply  a  contract  of  in- 
demnity. Therefore,  as  you  have  chosen  to  sue  us  and 
make  us  pay,  which  is  your  caprice,  we  are  entitled  to  stand 
in  your  place  as  against  Barnett  &  Co.,  and  say,  We  claim 
to  be  put  in  the  same  position  as  if  you  had  pursued  your 
proper  remedy,  and  had  made  those  primarily  liable  to  you 
pay  the  amount  of  the  loss." 

If  that  is  so,  there  is  nothing  further  to  argue,  because  it 
IS  admitted  that  if  Barnett  &  Co.  are  liable,  there  is  no  claim 
set  up  by  the  insurance  companies  to  throw  any  part  of  the^ 
liability  upon  them,  whatever  view  I  should  take  as  to  the 
wording  ot  the  policies. 

But  there  was  a  very  important  question  raised  as  to  the 
wording  of  the  policies,  and  whether  my  opinion  be  or  be 
not  worth  anytning,  I  think  it  right  to  give  it  for  the 
guidance  of  persons  who  may  be  interested  in  these  matters 
on  future  occasions.  •  The  policies,  I  must  say,  are  not  well 
22  Eng.  Rep.  42 
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worded.  In  saying  this,  I  do  not  impute  any  blame  to  the 
framers  of  these  policies,  or  of  the  elaborate  conditions  on 
the  back  of  them.  But  I  cannot  conceive  that  the  event 
which  has  happened  was  one  of  the  events  contemplated  by 
the  framers  of  the  instrument;  and,  therefore,  the  court  is 
in  the  position,  in  which  a  court  of  construction  is  often 
placed,  of  having  to  decide  on  the  applicability  of  the  lan- 
guage to  a  state  of  things  not  contemplated  by  the  framers 
of  the  instrument.  Under  these  circumstances,  it  is  not  un- 
likely that  the  words  should  not  exactly  fit.  In  that  state 
of  things,  I  think  it  is  the  duty  of  the  court  to  adopt  that 
which  IS  a  reasonable  construction,  as  contrasted  with  that 
which,  if  not  an  absurd,  would  be  a  very  unlikely  construc- 
tion. 

577]  *These  are  policies  effected  by  persons  who,  it  was 
known  at  the  time,  were  wharfingers.  The  policies,  in  their 
terms,  are  not  only  for  the  assured' s  own  property,  but  also 
for  property  held  in  trust  or  on  commission,  for  which  they 
were  responsible.  It  was  intended  to  apply  to  property  not 
their  own,  but  intrusted  to  them  for  safe  custody  only,  and 
that  must  be  borne  in  mind  in  construing  the  conditions. 
The  framers  of  the  conditions  had  probably  not  thought  of 
that  at  all.  They  had  in  view,  I  imagine,  merely  and  sim- 
ply the  case  of  a  person  insuring  his  own  absolute  property. 
The  case  of  a  person  having  a  limited  interest  in  property 
does  not  seem  to  have  presented  itself  to  their  minds.  If  it 
had,  it  would,  I  think,  have  been  separately  and  differently 
provided  for.  The  word  "property,"  as  used  in  several  of 
the  conditions,  means,  not  the  actual  chattel,  but  the  inter- 
est of  the  assured  therein.  What  is  the  meaning  of  the 
words  "covering  the  same  property"  in  the  9th  condition? 
They  cannot  mean  the  actual  chattel.  The  most  absurd 
consequences  would  follow  if  you  read  those  words  in  that 
sense.  I  am  satisfied  that  this  condition  was  put  in  to  apply 
to  cases  where  it  is  the  same  property  that  is  the  subject- 
matter  of  the  insurance,  and  the  interests  are  the  same.  It 
never  could  have  been  meant  to  apply,  for  example,  to  the 
cases  of  a  tenant  for  life  and  remainderman,  or  a  first  mort- 
gagee and  second  mortgagee,  both  insuring  the  same  goods. 
You  must  read  the  condition  in  a  sensible  way,  and  not 
assume  that  these  great  companies  intended  to  entrap  their 
policyholders  and  to  destroy  the  value  of  the  contract  of  in- 
demnity by  reason  of  the  accidental  contract  of  somebody 
else,  which  had  no  connection  with  the  subject-matter  of 
the  contract,  or  with  the  price  paid  for  the  insurance,  and 
60  I  hold.     . 
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It  does  not  appear  to  me  to  be  creditable  to  the  contract- 
ing parties  to  think  that  they  intended  to  do  anything  so 
absurd  as  would  be  the  regRilt  of  my  holding  otherwise, 
although  I  admit  that  the  words  are  not  so  clear  as  they 
might  be,  and  although  it  does  compel  me  to  put  a  different 
meaning  on  the  same  word  in  different  parts  of  the  instru- 
ment. I  think  it  my  duty  to  make  the  instrument  rational, 
and  to  make  it  a  contract  such  as  persons  in  the  city  of  Lon- 
don would  be  likely  to  enter  into,  and  not  one  which  would 
be  an  utter  absurdity. 

*Assume  for  the  moment  I  am  right  in  the  view  I  [578 
take  of  the  law,  that  Barnett  &  Co.  are  primarily  liable,  and 
assume  that  Rodocanachi  &  Co.  had  insured  for  the  total 
amount,  and  the  only  goods  in  the  warehouse  were  their 
goods,  the  result  would  be  that,  if  I  am  to  read  the  9th  con- 
dition literally,  there  being  two  insurances  of  equal  amount 
on  the  goods,  the  insurance  company  who  have  insured 
Barnett  &  Co.  against  liability  (for  they  have  only  insured 
them  for  goods  held  in  trust,  or  for  which  they  are  re- 
sponsible, and  it  is  therefore  an  insurance  in  terms  against 
liability)  would  only  have  insured  against  half  the  liability, 
the  liability  remaining  the  same.  It  shows  that  such  could 
not  possibly  be  the  meaning  of  the  parties.  Of  course,  if 
Barnett  &  Co.  were  entitled  to  contribution  against  the  in- 
surance company,  to  that  extent  their  liability  would  be 
diminished,  and  to  that  extent,  no  doubt,  the  contract  of 
indemnity  would  be  affected  by  being  reduced  to  a  mere 
liability,  against  which  Barnett  &  Co.  were  to  be  insured. 
In  no  other  way  does  it  appear  to  me  that  the  wording  of 
the  condition  ought  to  interfere  with  what  I  consider  to  be 
the  true  contract  between  the  parties. 

As  regards  the  argument  that  Barnett  &  Co.  could  recover 
anjr  contribution  against  the  grantors  of  the  merchants' 
policies,  I  am  at  a  loss  to  see,  either  on  principle  or  author- 
ity, any  foundation  for  it. 

I  am  therefore  of  opinion  that  there  is  no  ground  for  ex- 
empting the  grantees  of  the  wharfingers'  policies  from  their 
liability  to  pay  the  whole  amount. 

From*  this  decision  the  defendants,  except  the  Royal  In- 
surance Company,  appealed.  The  appeal  was  heard  on  the 
11th  of  April,  1877. 

-^2/j  QC,  and  Cohen,  Q.C.  {Southgafe,  Q.C.,  and  KeJce- 
wich  with  them),  for  the  appellants:  It  is  clearly  under- 
stood that  no  liability  is  to  be  thrown  upon  Barnett  &  Co. 
whatever  the  decision  in  this  suit  may  be ;  the  only  object 


332  .  CHANCERY  DIVISION.  [VoL  V. 

1877  North  British,  Ac,  Ins.  Co.  v.  London,  LiTcrpool,  Ac,  Ins.  Co.  C.A. 

of  the  suit  being  to  determine  the  respective  liabilities  of 
the  companies. 

This  is  a  case  of  double  insurance,  in  which,  if' there  had 
579]  been  *no  conditions  annexed  to  the  policies,  tliere 
would  have  been  contribution  between  the  companies.  The 
insurances  were  not  on  the  respective  interests  or  the  assured, 
but  oti  the  goods  themselves:  Waters  v.  Monarch  Life 
Assurance  Company  i^) ;  London  and  North  Western  Rail- 
way Compariy  v.  Olyn  (') ;  North  British  Insurance  Com- 
pany V.  Mojfatt  (') ;  Deiing  v.  Earl  Winchelsea  (*). 

But  we  mainly  rely  on  the  9th  condition  indorsed  on  the 
policy.  It  is  a  condition  which  is  now  commonly  annexed 
to  fire  policies,  Bunyon  on  Insurance  Companies  (*) ;  and 
is  not  necessarily  confined  to  cases  in  which  there  would 
have  been  contribution  without  it.  The  fact  that  Bamett  & 
Co.  and  their  insurers  are  primarily  liable  makes  no  diflFer- 
ence ;  that  question  is  never  considered  in  cases  of  contribu- 
tion. Nor  does  the  fact  that  if  Rodocanachi  had  first 
enforced  his  claim  against  his  insurers,  and  so  given  them  a 
right  of  subrogation  as  against  Bamett,  make  any  differ- 
ence, because  the  contract  in  the  policies  is  express.  And 
this  condition  being  in  all  the  policies  alike,  the  equity 
affecting  them  all  is  the  same. 

Matthews^  Q.C.,  and  Davey^  Q.C.  {Holl^  Q.C.,  with  them), 
for  the  plaintiff  company :  Barnett  &  Co.  were  primarily 
liable  for  the  grain ;  but  they  were  not  liable  as  insurers, 
but  as  bailees.  The  companies  which  gi-anted  the  mer- 
chants' policies  to  Rodocanachi  &  Co.  were  liable  to  indem- 
nify Rodocanachi  &  Co.  against  loss ;  but  if  Rodocanachi  & 
Co.  came  upon  them  they  would  be  entitled  to  stand  in  their 
place,  and  recover  against  Barnett  &  Co.,  and  so  the  ulti- 
mate liability  would  fall  on  Barnett' s  insurers.  This  is, 
therefore,  not  a  case  in  which  there  would  be  contribution 
independently  of  the  9th  condition  :  Mason  v.  Sainshury(^) ; 
Simpson  v.  Scottish  Union  Insurance  Company  (^)\  Dick- 
enson V.  Jardine  (") ;  Yates  v.  Whyte  (•). 

The  9th  condition  was  aimed  against  double  insurance  or 
over-insurance.  It  is  only  applicable  to  cases  in  which 
there  would  have  been  contribution  between  the  companies 
580]  in  equity,  and  was  *intended  in  such  cases  to  prevent 
circuity  of  action  by  limiting  the  original  liability  of  the 

Q)  5  E.  A  B.,  870.  (»)  Paffe  180. 

(«)  1  E.  &  E.,  652.  (•)  8  Dougl.,  61. 

(»)  Law  Rep.,   7   C.   P.,   26;    1   Eng.  (')  1  H.  A  M.,  618. 

Rep.,  80.  (*)  Law  Rep.,  8  C.  P.,  689. 

(*)  2  B.  A  P.,  270;  1  Wh.  &  T.  L.  C,  (»)  4  Bing.  N.  C,  272. 
8d  ed.,  p.  89. 
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companies,  instead  of  driving  them  to  seek  contribution 
against  each  other.  The  words  '*by  any  other  person," 
refer,  not  to  a  stranger,  but  to  an  agent.  The  provision  only 
applies  where  the  two  insurances  are  made  by  or  on  behalf 
of  the  same  person  and  of  the  same  interest.  It  could  not 
apply  to  mortgagee  and  mort^gor,  or  to  the  tenant  for  life 
and  remaindei-man  ;  nor  does  it  apply  to  persons  in  the  re- 
lation of  a  wharfinger  and  his  customer.  The  wharfinger 
insures  his  liability  for  the  goods ;  the  merchant  insures  his 
risk  of  not  recovering  against  the  wharfinger.  The  effect  of 
the  construction  contended  for  by  the  appellants  would  be 
to  diminish  the  security  of  the  insured  and  prevent  him 
from  obtaining  a  full  indemnity,  which  could  not  have  been 
intended :  Phillips  on  Insurance  (') ;  Bunyon  on  Fire  Insur- 
ance (*) ;  North  of  England  Insurance  Association  v.  Arm- 
strong (')•;  Commercial  Union  Assurance  Company  v. 
Lister  (*) ;  Howard  Insurance  Company  of  New  York  v. 
J3c7'ibner  (') ;  Baltimore  Insurance  Company  v.  Loney  (') ; 
Stoat  V.  Moyal  Insurance  Company  (') ;  Donaldson  v. 
Manchester  Insurance  Company  (■) ;  Oodin  v.  London 
Assurance  Company  (•). 

Benjamin^  Q.G. ^  Bagshawe,  Q.C.,  and  Bevir^  for  the 
Royal  Insurance  Company. 

Pry^  in  replv :  There  is  a  distinction  between  several  of 
the  cases  cited  and  the  present,  inasmuch  as  in  them  the 

Srimary  liability  arose  out  of  tort,  in  which  case  the  wrong- 
oer  is  always  ultimately  held  liable.  It  is  otherwise  in 
case  of  contract,  where  there  may  be  a  right  of  contribution. 
The  present  is  a  case  of  contract. 

James,  L.  J.:  I  am  of  opinion  that  the  order  of  the  Master 
of  the  Rolls  ought  to  be  afiirmed,  and  I  agree  also  in  what 
appears  to  have  been  the  *view  of  the  Master  of  the  [581 
Rolls,  that  it  is  almost  a  work  of  supererogation  to  consider 
what  the  true  effect  and  meaning  of  the  9tn  condition  are — 
that  the  whole  matter  is  for  this  purpose  to  be  determined 
independently  of  that  clause.  The  case  is  this :  Barnett,  be- 
ing liable  to  make  good  any  loss  by  fire  of  the  goods  to  Ro- 
docanachi,  insured  the  goods  in  one  office,  and  Kodocanachi, 
for  his  own  protection,  insured  the  goods  in  another  oflice. 
There  was  no  communication  between  the  two  ofl&ces  or  be- 
tween the  two  persons  insuring.  Under  these  circumstances, 
it  seems  to  toe  utterly  impossible  to  say  that  there  could  have 

(')  Sect.  866.  («)  20  Maryl.  Rep.,  20. 
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been  any  contribution.  Contribution  exists  where  the  thing 
is  done  by  the  same  person  against  the  same  loss,  and  to 
prevent  a  man  first  of  all  from  recovering  more  than  the 
whole  loss,  or  if  he  recovers  the  whole  loss  from  one  which 
he  could  have  recovered  from  the  other,  then  to  make  the 
parties  contribute  ratably.  But  that  only  applies  where 
there  is  the  same  person  insuring  the  same  interest  with 
more  than  one  office.  In  the  case  against  the  hundred.  Ma- 
son V.  8ainsbuTy{^\  the  language  used  was,  *'The  insurer 
and  insured  are  one."  So  here,  Rodocanachi  and  his  in- 
surance office  were  one,  and  Barnett  and  his  insurance  office 
were  also  one,  and  the  rights  are  to  be  determined  as  be- 
tween Rodocanachi  and  his  office  on  the  one  side,  and  Bar- 
nett and  his  office  on  the  other  side.  That  is  the  relation 
between  the  parties.  Then  as  to  Barnett,  according  to  the 
evidence,  Barnett  was  absolutely  liable  to  make-  good  to 
Rodocanachi  the  value  of  the  goods.  Barnett,  therefore, 
could  not  say  to  Rodocanachi,  '^  Somebody  else  has  been 
insuring  the  goods ;  you  go  and  sue  that  somebody  else." 
It  was  not  a  contract  of  indemnity  to  indemnify  Barnett 
against  the  claim  of  Rodocanachi,  but  it  was  a  further  con- 
tract which  Rodocanachi  got  for  his  own  security.  If  Ro- 
docanachi had  upon  the  invitation  of  Barnett  gone  against 
the  office  in  the  first  instance,  if  it  is  true  that  Barnett  was 
under  an  absolute  liability  to  Rodocanachi  to  make  good 
the  entire  loss,  what  was  there  to  prevent  the  office  from 
availing  themselves  of  the  right  to  sue  Barnett  in  Rodocana- 
chi's  name?  To  such  an  action  as  that  I  am  at  a  loss  to 
see  how,  between  Rodocanachi  and  Barnett,  the  language 
582]  of  Rodocanachi' s  policy  *of  insurance  or  the  language 
of  Barnett' s  policv  of  insurance  could  have  the  slightest 
effect  Rodocanachi' s  case  would  be  that  Barnett  ought  to 
return  him  the  goods  he  had,  or  ought  to  pay  him  the  value 
of  them.  And  if  Barnett  said,  "You  ought  to  have  sued 
somebody  else,"  the  reply  would  have  been,  **  What  is  that 
to  you '{  You  owe  me  tne  goods ;  you  are  primarily  liable." 
That  being  so,  it  seems  to  me  the  result  follows,  as  the  Mas- 
ter of  the  Rolls  has  said,  that,  Barnett  being  liable  to  make 
good  the  loss  to  Rodocanachi,  and  if  the  insurance  office 
pays  Rodocanachi,  being  liable  through  Rodocanachi' s  con- 
tract to  make  it  good  to  the  insurance  office,  it  is  utterly 
impossible  to  say  that  the  language  of  the  contract  between 
Barnett  and  his  insurance  office  can  deprive  Rodocanachi's 
insurance  office  of  the  right  which  they  acquired,  or  make 
them  liable  to  contribute  anything  which  they  were  not 

(')  8  Dougl.,  61. 
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Otherwise  liable  as  between  themselves  and  Rodocanachi 
and  Barnett. 

Then,  as  the  Master  of  the  Rolls  says,  it  may  be  that  from 
the  i)eculiar  language  of  the  contract  between  Barnett  and 
his  insurance  office  Barnett  has  somehow  or  other  put  himself 
in  this  position,  that  he  would  be  prejudiced  by  the  mere  fact 
that  Rodocanachi,  without  his  privity,  had  been  minded  to 
effect  another  insurance  upon  it.  If  so,  that  is  a  damage 
which  Barnett  has  incurr^  himself.  That  cannot  enable 
him  to  throw  that  damage  on  the  other  insurance  office  that 
had  nothing  to  do  with  him.  That  is  a  mere  matter  of  con- 
tribution between  himself  and  his  own  insurance  office. 

Upon  the  whole,  I  am  of  opinion  that  the  meaning  of  the 
contract  is  what  the  Master  of  the  Rolls  says  it  is,  if  it  is 
necessary  to  express  an  opinion  upon  it,  and  that  the  9th 
clause  must  mean  this,  that  there  is  to  be  a  limit  to  the 
liability  of  the  respective  offices  in  these  cases  where  the  re- 
spective offices  are  legally  liable  to  contribute  to  the  same 
loss  in  respect  of  the  same  fire.  If  there  was  not  equal  lia- 
bility, if  there  was  not  a  thing  to  which  they  were  entitled 
to  contribute — and  in  my  opinion  there  was  not  in  this  case 
— then  the  9th  clause  does  not  apply.  I  do  not  think  it 
necessary  to  go  any  further  into  the  case,  except  to  express 
my  agreement  with  the  Master  of  the  Rolls. 

*Melli8h,  L.J.:  I  am  of  the  same  opinion.  There  [583 
are  two  questions  to  be  considered.  The  first  is  whether,  in- 
dependently of  the  9th  clause,  Rodocanachfs  insurers  were 
entitled  merely  to  a  contribution  as  against  Barnett  and  Bar- 
nett's  insurers,  or  whether  they  were  entitled  to  be  subro- 
gated into  Rodocanachi' s  rights,  so  as  to  be  fully  indemnified 
by  Barnett. 

Now  I  do  not  know  of  any  English  cases  on  the  subject 
of  contribution  as  applied  to  fire  policies ;  but  I  can  see  no 
reason  why  the  principle  in  respect  of  contribution  should 
not  be  exactly  the  same  in  respect  of  fire  policies  as  they 
are  in  respect  of  marine  policies,  and  I  think  if  the  same 
person  in  respect  of  the  same  right  insures  in  two  offices, 
there  is  no  reason  why  they  should  not  contribute  in  equal 
proportions  in  respect  of  a  fire  policy  as  they  would  in  the 
case  of  a  marine  policy.  The  rule  is  perfectly  established 
in  the  case  of  a  marine  policy  that  contribution  only  ap- 
plies where  it  is  an  insurance  by  the  same  person  having 
the  same  rights,  and  does  not  apply  where  different  persons 
instire  in  respect  of  different  rights.  The  reason  of  that  is 
obvious  enough.  Where  different  persons  insure  the  same 
property  in  respect  of  their  different  rights  they  may  be 


336  CHANCERY  DIVISION.  |A^ol.  V. 

1877        North  British,  Ac,  Ins.  Co.  v.  London,  Liverpool,  Ac,  Ins.  Co.        C.A. 

divided  into  two  classes.  It  may  be  that  the  interest  of  the 
two  between  them  makes  up  the  whole  property,  as  in  the 
case  of  a  tenant  for  life  and  remainderman.  Then  if  each 
insures,  although  they  may  use  words  apparently  insuring 
the  whole  property,  yet  they  would  recover  from  their  re- 
spective insurance  companies  the  value  of  their  own  inter- 
ests, and  of  course  those  values  added  together  would  make 
up  the  value  of  the  whole  property.  Therefore  it  would  not 
be  a  case  either  of  subrogation  or  contribution,  because  the 
loss  would  be  divided  between  the  two  companies  in  pro- 
portion to  the  interests  which  the  respective  persons  assured 
had  in  the  property.  But  .then  there  may  oe  cases  where, 
although  two  different  persons  insured  in  respect  of  different 
rights,  each  of  them  can  recover  the  whole,  as  in  the  case  of 
a  mortgagor  and  mortgagee.  But  wherever  that  is  the  case 
it  will  necessarily  follow  that  one  of  these  two  has  a  remedy 
over  against  the  other,  because  the  same  property  cannot 
in  value  belong  at  the  same  time  to  two  different  persons. 
Each  of  them  may  have  an  interest  which  entitle  him  to  in- 
584]  sure  *for  the  full  value,  because  in  certain  events, 
for  instance,  if  the  other  person  become  insolvent,  it  may 
be  he  would  lose  the  full  value  of  the  property,  and  there- 
fore would  have  in  law  an  insurable  interest;  but  yet  it 
must  be  that  if  each  recover  the  full  value  of  the  property 
from  their  respective  offices  with  whom  they  insure,  one 
office  must  have  a  remedy  against  the  other.  I  think  when- 
ever that  is  the  case  the  company  which  has  insured  the* 
person  who  has  the  remedy  over  succeeds  to  his  right  of 
remedy  over,  and  then  it  is  a  case  of  subrogation. 

Now  this  is  really  a  case  of  bailment  of  goods  upon  par- 
ticular terms.  If  there  were  no  special  terms  at  all,  but 
the  goods  were  simply  bailed  on  terms  that  they  were  to  be 
taken  reasonable  care  of,  and  the  bailee  insured  the  goods 
for  the  purpose  of  protecting  himself  against  any  liability 
he  might  sustain,  and  then  they  were  lost  by  fire  by  the 
carelessness  of  the  bailee,  there  would  not  be  the  least  doubt 
that  that  would  be  a  right  of  subrogation  in  the  ordinary 
case  of  an  action  for  negligence.  It  would  be  just  the  same 
as  where  a  ship  is  lost  by  collision  and  the  underwriter  of 
that  ship  succeeds  to  the  benefit  of  the  action  against  the 
wrongdoers.  And  in  my  opinion  it  makes  no  difference  that 
here  the  bailment,  instead  of  being  in  the  mere  ordinary 
terms  that  the  bailee  should  be  liable  to  take  due  care, 
is  upon  the  terms  that  he  should  be  absolutely  liable  in 
the  case  of  loss  by  fire.  That  is  not  a  contract  of  insurance 
so  as  to  make  the  bailee  himself  an  insurer,  but  it  is  really 
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the  terms  of  a  contract  of  bailment  by  which  he  says,  "If 
the  property  is  lost  by  fire  I  will  not  put  you  to  proof 
whetlier  it  is  lost  by  carelessness  or  not,  it  is  part  of  the  con- 
tract of  bailment  that  I  am  absolutely  liable  in  the  case  of 
a  fire."  That  is  merely  part  of  the  terms  of  the  contract  of 
bailment.  Mr.  Fry  made  a  distinction  between  whether  it 
was  tort  or  whether  it  was  contract.  What  it  really  is,  is 
that  which  is  a  very  common  thing  in  our  law,  namely,  tort 
arising  out  of  contract.  The  relation  of  the  parties  entirely 
depends  upon  contract,  but  at  the  same  time  it  is  so  far  tort 
that  you  might  have  sued  on  it  according  to  the  old  law  in 
an  action  on  the  case.  Assuming  for  a  moment  that  Barnett 
had  not  been  insured  at  all  but  that  the  simple  question  was 
whether  Rodocanachi's  insurers,  having  paid  Rodocanachi, 
would  be  entitled  to  be  subrogated  into  his  rights.  I  am  of 
opinion  that  *thejr  would  be  as  against  Barnett,  and,  [585 
that  being  so,  it  is  not  a  case  for  contribution,  because  it  is 
not  a  case  where  the  loss  is  to  be  divided.  One  company 
has  no  equity  against  the  other.  Having  each  insured  the 
whole  property,  one  has  a  valid  remedy  over  and  the  other 
has  not,  and  therefore  this  is  not  a  case  of  contribution  be- 
tween them. 

Then  the  only  question  remaining  is  whether  the  insertion 
of  the  0th  clause  makes  any  difference.  I  agree  with  the 
Master  of  the  Rolls,  whatever  the  construction  may  be  of 
.that  clause,  it  cannot  have  any  effect  upon  the  right  of 
'subrogation.  It  is  argued  that  being  in  both  policies,  the 
insurance  company  who  insured  Rodocanachi  are  only 
liable  for  one  moiety.  But  supposing  they  are  only  liable 
for  one  moiety,  still  they  are  entitled  in  respect  of  that 
moiety  to  be  subrogated  to  Rodocanachi's  right  of  action 
over  a^inst  Barnett.  I  cannot  see  how  the  9th  clause  can 
possibly  affect  that  right,  and  therefore  they  are  still  in  that 

Eosition,  that,  Barnett  being  perfectly  solvent,  they  are  lia- 
le  for  nothing;  because,  although  they  are  liable  either 
for  the  whole  or  for  a  half  to  Rodocanachi,  they  have  a 
remedy  over  against  Barnett  to  recover  that  whole  or  that 
half  from  him.  So  that  practically  the  insurance  company 
who  have  insured  Rodocanachi  are  hot  liable  for  anything, 
and  not  being  liable  for  anything,  and  because  they  have 
got  a  remedy  over  against  Barnett  to  recover  against  Bar- 
nett if  they  are  liable  to  pay  Rodocanachi,  I  do  not  see  how 
the  insertion  of  the  9th  clause  in  either  policy  or  in  both 

f)olicies  can  make  them  liable  for  anything  they  are  not 
iable  for. 
When,  therefore,  I  come  to  the  question  what  is  the  real 
22  Eng.  Rep.  43 
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constraction  of  the  9tli  clause,  I  approach  the  question  on 
the  assumption  that  the  law  is  as  I  have  said  with  reference 
to  that,  and  we  have  to  say  whether  the  9th  clause  would 
really  prevent  Barnett,  he  being  the  person  really  interested 
in  it,  from  recovering  more  than  a  moiety  from  his  insurance 
company.  I  venture  to  say  that  it  never  could  have  been 
the  intention  of  the  insurance  company  to  prevent  him 
recovering  it.  They  have  used  words  which  are  difficult  to 
construe,  and  which  prima  facie  at  the  commencement  of 
them  do  appear  to  apply  to  the  case,  because  there  is  an 
insurance  covering  the  same  property.  I  agree  with  what 
Mr.  Fry  says,  that  there  is  some  difficulty  in  construing  the 
586]  words  *" covering  the  same  property"  to  mean  only 
'*the  interest  in  the  same  property."  Then  it  ends  by  say- 
ing the  consequence  is  to  be  that  **this  company  shall  not 
be  liable  to  pay  or  contribute  more  than  its  ratable  pro- 
portion of  suchloss  or  damage."  That  seems  to  me  plainly 
to  imply  that  the  other  company  is  to  be  liable  to  pay  the 
other  proportion.  Here  the  facts  are  such  that  the  other 
company,  for  the  reasons  I  have  given,  are  not  liable  to 
pay  the  other  proportion,  because  tne  other  company  is  not 
liable  to  pay  anything.  It  is  liable  to  pay  Rodocanachi  the 
moiety  or  the  whole,  but  then,  whether  it  is  the  whole  or 
the  moiety,  it  has  the  remedy  over  against  Barnett,  and 
therefore  it  is  practically  liable  to  pay  nothing.  In  my 
opinion  this  9th  clause  never  could  have  been  intended  to 
apply  to  a  case  in  which  the  consequences  would  be  that 
the  insured  would  be  deprived  of  his  full  remedy.  The 
object  was  not  to  deprive  him  of  his  full  remedy,  but  that 
when  there  was  a  liability  in  several  companies,  then  the 
loss  might  be  divided  equally  between  them,  instead  of  the 
one  being  liable  for  the  whole,  and  being  put  to  his  right  of 
contribution.  I  am  of  opinion  that  tne  judgment  of  the 
Master  of  the  Rolls  ought  to  be  affirmed. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  The  view 
I  take  of  this  case  is  shortly  this.  Whether  by  operation 
of  law  or  by  custom  in  the  granary  trade  in  London,  or  by 
virtue  of  some  special  contract  between  Messrs.  Barnett  and 
Messrs.  Rodocanachi,  Messrs.  Barnett,  as  wharfingers,  be- 
came liable  for  any  loss  or  damage  which  might  occur  to 
the  grain  which  was  warehoused  with  them  by  Rodocanachi. 
Now,  it  has  not  been  contended  that  Barnett  &  Co.  were 
under  any  obligation  to  insure  in  respect  of  the  grain  so 
deposited  with  them.  It  was  an  option  on  their  part,  and 
if  done  was  done  for  their  own  protection.  I  would,  there- 
fore, consider  the  case  first  as  to  how  the  matter  would  have 
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Stood  if  Messrs.  Barnett  &  Co.  had  not  insured.  I  take  it 
to  be  this :  Rodocanachi,  having  the  primary  liability  of  the 
wharfinger  for  their  own  protection,  insured  in  the  plaintiff's 
:ind  other  offices.  The  fire  having  occurred,  ii  Messrs. 
Barnett  had  paid  the  full  amount  of  the  loss  to  Messrs. 
Rodocanachi,  I  cannot  think  it  would  be  contended  upon 
any  *plausible  ground,  even  if  Messrs.  Barnett  &  Co.  [587 
could  have  sued,  that  they  could  have  used  the  name  of 
Rodocanachi  for  the  purpose  of  suing  the  plaintiff  company 
with  respect  to  the  policies  which  had  been  effected  by  tnem. 
But,  on  the  other  nand,  having  regard  to  the  primary  lia- 
bility of  the  wharfinger,  Messrs.  Barnett,  to  Rodocanachi, 
if  the  plaintiff  company  had  in  the  first  instance  paid  the 
amount  of  the  insurance  to  Messrs.  Rodocanachi,  then  I 
apprehend,  upon  the  authority  of  the  cases  of  Mason  v. 
Sainsbury  (*)  and  Clark  v.  Inhahitants  of  Blything  ("),  the 
plaintiff  company  would  have  been  entitled  to  use  the 
name  of  Rodocanachi  for  the  purpose  of  suing  Messrs. 
Barnett  &  Co. 

If  that  had  been  the  state  of  the  case,  if  Messrs.  Barnett 
&  Co.  had  not  insured,  how  is  it  affected  by  the  circum- 
stance that  they  did  insure,  and  for  a  large  amount  ?  In 
the  first  place,  1  will  consider  what  would  have  been  the 
effect  if  they  had  insured  by  policies  not  containing  the 
special  clause.  Then  I  apprehend  the  question  would  have 
arisen,  whether  there  was  or  was  not  a  double  insurance  as 
recognized  by  law  and  practice.  I  am  not  aware  that  there 
have  been  any  cases  with  reference  to  fire  policies  similar  to 
those  which  have  arisen  on  marine  policies ;  but  should  any 
such  arise,  I  do  not  see  why  the  principle  enunciated  by 
Lord  Mansfield  in  the  old  case  of  Oodin  v.  London  Assur- 
ance Company  (•)  should  not  be  equally  applicable  to  fire 
Eolicies  as  to  marine  policies.  One  passage  of  his  judgment 
as  been  referred  to  in  the  course  of  tne  argument,  and 
there  is  another  very  concise  statement  by  him  to  this  effect : 
*'  But  a  double  insurance  is  where  the  same  man  is  to  receive 
two  sums  instead  of  one,  or  the  same  sum  twice  over  for  the 
same  loss  by  reason  of  his  having  made  two  insurances 
upon  the  same  goods  or  the  same  ship." 

Then,  is  the  question  altered  by  the  fact  that  in  these 
policies  there  has  been  a  particular  condition  introduced 
which  is  recognized  as  the  9th  condition  ?  We  are  not  called 
on  to  say  what  the  result  might  have  been  if  there  had  been 
a  universal  rule  established  as  regards  tire  policies,  to  the 
effect  that  the  very  fact  that  the  conditions  are  specially 

(0  3  Dougl,  61.  0  2  B.  A  C,  264.  (»)  1  Burr.,  490. 
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introduced  into  the  policies  when  they  are  intended  to  have 
588]  effect  would  negative  the  idea  that  there  *is  any 
general  rule,  or  any  general  custom,  with  respect  to  that 
matter.  Then  I  apprehend  that  this  is  a  condition  intro- 
duced into  the  policy  which  priToa  facie  is  binding  upon 
the  parties  to  that  contract.  It  may  impose  a  limit  to  the 
liability  of  the  defendant  company  or  of  Messrs.  Barnett 
with  respect  to  the  amount  that  can  be  recovered,  but  at 
present  I  cannot  see  how  the  existence  of  the  condition  in 
the  policy  effected  by  Messrs.  Barnett  can  in  any  way  affect 
the  interest  of  Bodocanachi  or  the  plaintiff  company ;  and 
it  therefore  would  appear  to  me  really  immaterial  to  consider 
what  the  true  construction  of  that  condition  is.  But  I  am 
bound  to  say  that  in  my  opinion  it  in  effect,  although  it 
may  not  be  very  clearly  expressed,  really  amounts  to  this, 
that  where  there  are  several  policies,  and  where  there,  in 
point  of  fact,  is  a  double  insurance,  then  in  order  to  do 
away  with  the  old  practice  of  the  insured  recovering  the 
whole  from  one  of  the  several  insurance  offices,  and  then 
the  one  from  whom  it  was  recovered  being  put  to  obtain 
contribution  from  the  others,  this  clause  was  put  in  to  say 
that  the  insured  should,  in  the  first  instance,  proceed  against 
the  several  insurance  companies  for  the  aliquot  parts  for 
which  they  are  liable  in  consequence  of  that  condition. 

Upon  the  whole,  I  am  of  opinion  that  the  decision  of  the 
Master  of  the  Rolls  in  this  case  was  right,  and  that  the 
appeal  should  be  dismissed. 

Solicitors  for  appellants :  Lawes  &  Sons. 
Solicitors  for  respondents :   Sir  W.  R.  Drake;  O.  P.  L. 
Eyre  &  Co.^  agents  for  Garnett,  Tarbett  &  Co.,  liverpool. 


[5  Chancery  Division,  692.] 
C.A.,  March  14.  1877. 

592]  *Leigh  v.  Beooks. 

[1876    L.     170.] 

Referee — "  Scientific  InvestigcUum  " — Fraud^Supreme  Court  of  Juidieature  Act, 

1878,  B.  67. 

An  executrix  brought  an  action  to  set  aside  for  fraud  the  sale  by  the  defendant  to 
her  testator  of  about  130  pictures  for  prices  amounting  in  the  whole  to  £50,000. 
The  defence  denied  the  fraud.  The  plaintiff  moved  to  have  the  questions  referred  to 
a  special  referee  under  the  Judicature  Act,  1873,  s.  67,  on  the  ground  that  the 
examination  of  the  pictures  required  a  scientific  investigation,  which  could  not  con- 
veniently be  had  before  a  jury.  The  defendant  opposed  and  stated  his  wish  for  a 
trial  by  a  jury  : 

iWrf  (affirming  tlio  decision  of  Hall,  V.C.),  that  the  case  was  not  within  the  pur- 


Iv 
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view  of  sect.  67,  so  as  to  give  jurisdiction,  without  the  consent  of  all  parties,  to  send 
it  to  a  referee ;  and  that  if  there  had  been  jurisdiction,  still  as  the  case  involved 
questions  of  fraud  seriously  affecting  the  character  and  fortune  of  the  defendant,  it 
ought  not,  ag^nst  his  will,  to  be  tried  otherwise  than  in  open  court 


[5  Chancery  Divifiion,  696.] 
C.A.,  AprU  10,  1877. 

'^In  re  Mayhew.  [596 

RowLEs  V.  Mayhew. 

[1876    M.     286.  J 
OrdtT  of  Probate  Divisioti  charging  AueU — Cotta  of  Suit — Priority. 

After  an  order  had  been  made  in  the  Chancery  Division  for  the  administration  of 
the  estate  of  a  testator,  an  order  was  made  in  the  Probate  Division  that  the  costs  of 
the  plaintiffs  in  a  suit  there  should  be  paid  out  of  tlie  estate  "  and  have  priority  over 
all  other  claims  on  the  estate  •!* 

Hdd^  by  the  Court  of  Appeal  (affirming  the  decision  of  Malins,  Y.C),  that  these 
costs  were  to  be  postponed  to  the  costs  of  adminstration  in  the  Chancery  Division. 


[6  Chancery  Division,  698.] 
C.A.,  April  18,  14,  1877. 

*Marsden  v.  Kent.  [598 

[1876      M.      186.] 
Executori — Delay  m  Converswn — JXsereHon, 

A  testator  bequeathed  his  personal  estate  to  his  executors  upon  trust  to  divide  it 
equally  among  four  persons,  all  of  whom  were  of  age.  A  considerable  part  of  the 
estate  consisted  of  three  foreign  railway  bonds  of  very  uncertain  value.  At  the  time 
of  the  testator's  death  they  were  worth  about  £160  each,  but  their  value  was  declin- 
ing rapidly,  and  at  the  end  of  a  twelvemonth  they  were  worth  about  £64  each.  One 
of  the  leeatees  during  the  year  repeatedly  pressed  the  executors  to  sell,  but  the 
others  did  not  join  in  doing  so,  and  the  executors  thought  it  best  to  wait  for  the 
chance  of  a  rise.  Ultimately,  fifteen  months  after  the  death,  they  sold  two  of 
the  bonds  for  £64  each.  The  third,  which  remained  unsold,  had  fallen  far  below 
that  value  : 

Held  (affirming  the  decision  of  Hall,  V.C.),  that  as  the  executors  had  acted  in  the 
honest  exercise  of  their  discretion  as  to  the  time  of  selling  property  of  a  very  un- 
certain and  speculative  character,  they  ought  not  to  be  made  personally  responsible 
for  the  loss  arising  from  their  not  having  sold  within  the  twelvemonth. 

Btuion  V.  Buxtofi{^)  approved  and  followed. 

John  Marsden  died  on  the  10th  of  July,  1873,  leaving  a 
will  by  which  he  appointed  the  defendants  his  executors, 
and  bequeathed  to  them  all  his  personal  estate  upon  trust 
to  divide  the  same  equally  amongst  his  niece  Mrs.  Church 
and  the  plaintiffs  George  Marsden,  Walter  Marsden,  and 
Henry  Marsden.  The  defendants  proved  the  will  on  the  8th 
of  August,  1873,  the  property  being  sworn  under  £800. 

0)  1  My.  A  Cr.,  80, 
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Part  of  the  property  of  the  testator  consisted  of  three 
second  mortgage  bonds  of  the  Atlantic  and  Great  Western 
Railway  Company  of  America,  which  were  of  very  fluctu- 
ating value.  In  August,  1873,  according  to  the  share  lists, 
they  were  worth  £163  each,  but  their  market  price  fell  from 
month  to  month  during  the  remainder  of  that  year,  and  in 
December  was  only  £115.  In  March,  1874,  it  fell  to  £80, 
and  in  the  following  months  the  prices  were  as  follows: 
April,  £76;  May,  £74;  June,  £64;  July,  £66;  August, 
£54;  September,  £68;  October,  £54;  November,  £41  10^. 
599]  *0n  the  7th  of  November,  1874,  the  defendants  sold 
two  of  the  bonds  for  £52  each.  The  other  was  still  unsold, 
and  at  tjie  time  of  the  hearing  was  only  worth  £20. 

George  Marsden,  one  of  the  plaintiffs,  repeatedly  pressed 
the  defendants  to  sell  the  bonds,  but  it  did  not  appear  that 
any  of  the  other  three  residuary  legatees  ever  concurred 
with  him  in  so  doing. 

The  bill  was  filed  in  May,  1875,  for  the  administration  of 
the  testator's  estate,  and  prayed  that  it  might  be  declared 
that  the  defendants  were  liable  to  make  good  to  the  estate 
the  amount  of  the  market  value  of  the  bonds  at  the  testator's 
death. 

The  defendants,  by  their  answer,  stated  that  the  question 
of  disposing  of  the  bonds  received  their  careful  attention  as 
soon  as  probate  had  been  obtained ;  that  they  at  once  en- 
deavored to  find  a  purchaser,  but  that  the  bonds  were 
then  rapidly  falling,  and  the  defendants,  at  the  request  of 
the  residuary  legatees,  abstained  from  selling,  hoping  that 
there  would  be  a  rise  ;  that  the  defendants  had  been  in  con- 
tinual correspondence  with  the  residuary  legatees  as  to  the 
best  mode  of  dealing  with  the  bonds,  and  that  in  March, 
1874,  George  Marsden,  one  of  the  plaintiffs,  offered  to  take 
one  of  the  bonds  at  its  market  price,  but  the  other  residuary 
legatees  would  not  agree  to  it ;  that  ultimately,  in  November, 
1874,  they  sold  two  of  the  bonds  for  £52  each,  being  the  best 
price  they  could  get,  but  could  not  find  a  purchaser  for  the 
third.  They  further  stated  that  throughout  their  dealings 
with  the  estate  they  had  acted  bona  fide  with  an  anxious 
desire  to  do  the  best  they  could  for  the  estate. 

Vice- Chancellor  Hall  held  that  under  the  circumstances 
of  the  case  the  defendants  ought  not  to  be  fixed  with  the 
loss  arising  from  not  having  converted  the  bonds  earlier. 
Theplaintiiffs  appealed. 

Tk.  Pearson^  Q.C.,  and  Bilton^  for  the  appellants:  The 
trustees  having  no  discretion  given  them  by  the  will  as  to 
the  time  of  selling,  must  show  a  good  reason  for  retaining 
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the  bond  beyond  twelve  months.  The  case  they  set  up  is 
that  they  had  the  authority  of  the  cestuis  que  trust  to  re- 
tain it ;  out  such  authority  is  not  proved.  One  of  the  plain- 
tiffs was  constantly  pressing  *a  sale,  and  no  prudent  [600 
owner  would  have  acted  as  these  trustees  did. 

[Baggallay,  J. a.,  referred  to  Buxton  v.  Buxton  {'),] 

Gragburn  v.  Clarkson  (')  is  in  our  favor. 

t Dickinson^  Q.C.:    That  relates  to  shares  with  unlimited 
ility.] 

Hughes  v.  Empson  (')  is  the  same  way,  and  does  not  re- 
late to  shares  with  unlimited  liability.  The  duty  of  the 
trustees  was  to  sell  within  a  reasonable  time.  What  is  a 
reasonable  time  depends  upon  circumstances.  For  most 
property  twelve  months  is  a  reasonable  time,  and  if  trustees 
exceed  it  the  burden  lies  on  them  to  justify  their  not  selling. 

Dickinson^  Q.C.,  and  Homer y  for  the  defendants,  were 
not  called  upon. 

James,  L.J.:  I  am  of  opinion  that  under  the  special  cir- 
cumstances of  this  case  the  decision  of  the  Vice-Chancellor 
ought  to  be  affirmed.  The  testator  left  money  invested  in 
these  speculative  securities..  The  executors  were  entitled 
to  wait  twelve  months  before  they  converted  them.  At  that 
time  the  market  had  fallen.  They  hoped  it  would  rise  and 
therefore  delayed  the  sale,  a  course  of  proceeding  which  has 
resulted  in  a  loss.  The  executors  acted  with  no  view  of  ob- 
taining any  benefit  to  themselves ;  with  no  view  of  benefiting 
a  tenant  for  life  without  due  regard  to  the  interests  of  the 
ulterior  takers  ;  they  appear  to  have  acted  honestly  with  a 
view  to  what  they  thought  beneficial  to  everybody  interested. 
They  received  the  dividends  during  the  twelve  months,  and 
of  that  the  residuary  legatees  have  the  benefit.  The  legatees 
were  sui  juris^  competent  to  direct  what  should  be  done 
about  the  property.  One  of  them  went  to  the  executors  to 
ask  them  to  sell.  The  executors  were  not  bound  to  act  on 
his  judgment ;  he  should  have  called  on  the  other  legatees 
and  asked  them  to  join  in  an  application  to  the  executors 
to  sell.  If  they  had  all  concurred  in  such  an  application 
the  executors  would,  no  doubt,  have  complied  *witn  [601 
it,  and  if  a  majority  had  so  applied  it  is  probable,  that  the 
executors  would  at  once  have  sold.  The  executors  in  the 
honest  exercise  of  their  discretion  thought  it  more  prudent 
to  wait  for  a  rise,  and  we  think  they  ought  not  to  suffer  be- 
cause it  turns  out  that  they  committed  an  error  of  judgment.. 
As  to  two  of  the  bonds  the  loss  was  almost  nominal,  on  the 
third  the  loss  is  considerable ;  but  we  think  that  we  ought 

(»)  1  Mj.  <b  Cr.,  80.  («)  Law  Rep.,  8  Ch.,  606,  ("»)  22  Bear.,  181. 
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to  follow  Buxton  v.  Buxton  (*),  which  is  almost  on  all-foars 
with  the  present  case.  It  wonld  be  very  hard  upon  ex- 
ecutors who  have  been  saddled  with  property  of  this 
speculative  kind,  and  have  endeavored  to  do  their  duty 
honestly,  if  they  were  to  be  fixed  with  a  loss  arising  from 
their  not  having  taken  what,  as  it  is  proved  by  the  result, 
would  have  been  the  best  course. 
Mellish,  L.J.,  and  Baggallay,  J. A.,  concurred. 

Solicitors :  T.  W.  Ooldring ;  O.  Johnson. 

(>)  1  My.  <b  Cr.,  80.  See  an<e,  802  note. 


[6  Chancery  Division,  601.] 
C.A.,  April  14,  1877. 

In  re  Bueeoughs,  Lynn  and  Sexton. 

[1876    B.     172.] 
F«i<for  md  PurehoMr  Act,  1874  (87  <fr  88  Vid,  c.  78),  a.  9^Evidmee. 

The  purchiyser  of  a  farm,  consisting  in  part  of  400  acres  of  heath  land,  took  the 
objection  that  a  title  was  not  shown  to  the  soil  of  the  heath  hind,  bnt  only  to  rights 
of  pasturage  over  it.  The  vendors  took  out  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  asking  that  it  might  be  declared  that  the  purchaser's 
objections  and  requisitions  were  sufficieotly  answered.  Affidavits  were  filed  on 
both  sides,  and  the  deponents  were  cross-examined.  The  Master  of  the  Rolls 
rejected  the  affidavits  and  cross-examination,  on  the  ground  that  evidence  by  affida- 
vit upon  requisitions  as  to  title  under  the  act  ought  not  to  be  given  unless  required 
by  the  judge : 

Held,  by  the  Court  of  Appeal,  that  the  evidence  ought  to  have  been  admitted,  for 
that,  on  a  proceeding  under  the  Vendor  and  Purchaser  Act,  1874,  the  parties  are  in 
the  same  position  as  they  would  have  been  under  a  reference  as  to  title  in  a  suit  for 
specific  performance. 


[6  Chancery  Division,  606.] 
V.C.a,  March  6,  7  :    C.A.,  April  18,  1877. 

605]  *TwYCROss  V.  Dreyfus. 

[1876    T.     177.] 

Jurisdiciion — Bonds  of  Forewn  OovemmetU—Applieation  for  Paxfmmt  out  of  Astets  in 

England— Principal  and  Agent — Flditciary  RelaHon. 


rej 

foreign 

and  especially  the*  free  proceeds  of  the  guano  imported  by  the  republic  into  the 

United  Kingdom,  after  the  engagements  contracted  on  them  were  covered,  and  bound 

itself  in  all  the  contracts  whicn  it  might  enter  into  for  the  sale  of  the  guano  to  set 

aside  in  each  ludf  year  a  sum  sufficient  for  the  service  of  the  half  year,  and  after 
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such  service  was  secured,  to  dispose  freely  of  the  surplus.  The  plaintiff  brought  an 
action  on  behalf  of  himself  and  all  other  holders  of  the  bonds,  stating  in  his  claim 
that  the  republic  had  from  time  to  time  forwarded  to  the  defendants  large  quantities 
of  guano  for  the  purpose  of  paying  the  interest  on  the  bonds,  which  they  refused  to 
apply  for  that  purpose,  and  threatened  to  apply  in  satisfaction  of  a  lien  claimed  by 
themselves ;  and  he  claimed  a  declaration  that  he  and  the  other  bondholders  had  a 
claim  upon  the  proceeds  of  the  guano  in  priority  to  any  claim  by  the  defendants.  He 
also  alleged  that  the  foreign  republic  made  no  claim  to  the  proceeds  of  the  guano, 
but  offered  to  make  it  a  party  if  it  should  so  desire. 

The  defendants  demurred  to  the  statement  of  claim,  on  the  ground  that  the  plain- 
tiff had  no  charge  on  the  proceeds  of  the  guano,  and  also  on  the  ground  of  want  of 
jurisdiction  and  want  of  parties  :  « 

Bdd  (affirming  the  decision  of  Hall,  V.C),  that  no  fiduciary  relation  was  alleged 
between  the  defendants  and  the  plaintiff;  that  the  guano  bemg  the  property  of  a 
foreign  government,  the  court  had  no  jurisdiction  to  attach  it  or  the  proceeds  of  the 
sale  thereof;  and  that  the  defendants,  beinff  agents  of  the  foreign  government,  could 
not  be  sued  in  the  absence  of  their  principal 

The  demurrer  was  therefore  allowed. 

Demurbeb.  The  claim  was  filed  by  James  Twycross,  on 
behalf  of  himself  and  all  other  the  holders  of  the  bonds 
of  the  Republic  of  Peru  forming  the  6  per  cent,  loan  of 
1870,  against  Messrs.*  Dreyfus  Brothers  &  Co.,  Messrs. 
J.  H.  Schroder  &  Co.,  and  the  Peruvian  Guano  Company, 
limited. 

The  statement  of  claim  contained  the  following  alle- 
gations : — 

In  the  month  of  June,  1870,  the  defendants,  Dreyfus 
Brothers  *&  Co.,  and  J.  H.  Schroder  &  Co.,  being  [606 
the  agents  of  the  Peruvian  Republic  in  London,  issued  a 
prospectus  of  a  loan  which  the  Republic  of  Peru  were  de- 
sirous of  raising,  bearing  interest  at  6  per  cent. 

This  prospectus  announced  the  issue  bv  the  government, 
at  the  price  of  82J  per  cent.,  of  the  sum  of  £11,920,000  6  per 
cent,  consolidated  bonds  for  the  construction  of  railways, 
and  it  contained  the  following  statements  : — 

The  securities  specially  hypothecated  for  the  due  pay- 
ment of  the  interest  and  principal  of  these  bonds  are  as 
follows : — 

'*1.  The  national  credit  of  the  republic,  solemnly  pledged 
by  the  Government  of  Peru  in  the  name  of  the  republic, 
with  the  general  hypothecation  of  all  its  real  property  and 
revenue. 

*'  2.  The  customs  dues  of  the  Republic  of  Peru,  amounting 
annually  to  Soles  4,000,000,  or  £800,000. 

'  *  3.  Certain  railways  therein  specially  mentioned. 

*'4.  The  surplus  proceeds  of  the  guano  to  be  imported 
into  the  United  Kingdom  of  Great  Britain  and  Ireland,  her 
colonies,  to  the  Continent  of  Europe,  and  to  the  United 
States  of  America,  after  providing  for  the  service  of  the 
existing  5  per  cent,  government  loan  of  1865  (of  which 
22  Eng.  Rep.  44 
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£7,199,200  is  still  in  circulation),  and  of  the  guaranteed 
Pisco  Sea  Railway  loan  of  £290,000.  The  sale  of  guano 
amounts  to  55,000  tons  per  annum,  producing  a  net  revenue 
of  about  £440,000." 

On  the  faith  of  the  statements  in  the  prospectus  the  plain- 
tiff applied  for  and  purchased  several  of  these  bonds,  and 
paid  for  them  the  sum  of  £3,256  12^.  6d,  Each  of  these 
bonds  v^^as  executed  on  behalf  of  the  Republic  of  Pern,  and 
was  signed  by  Don  Toribio  Sanz,  the  financial  agent  of  the 
government. 

On  each  of  these  was  printed  a  statement  of  the  conditions 
on  which  the  bonds  were  granted,  of  which  the  following 
were  referred  to  in  the  argument  as  material : — 

*'6.  As  a  guarantee  for  the  fulfilment  of  the  obligations 
contained  in  this  bond,  the  Government  of  Peru,  under  the 
national  faith,  pledges  the  general  revenue  of  the  republic, 
and  especially  the  free  proceeds  of  the  guano  in  Europe  and 
America,  after  the  engagements  which  it  has  contracted 
on  them  are  covered,  the  proceeds  of  the  railways  from 
607]  Areququa  to  Puno,  «c.,  and  the  free  *revenue  of  the 
working  thereof  and  the  receipts  of  the  custom  houses  of 
the  nation." 

"8.  In  all  the  contracts  which  the  government  may  enter 
into  for  the  sale  of  guano,  or  under  wiiatever  form  this  sale 
naay  be,  it  binds  itself  that  there  be  set  aside  out  of  the 
funds  of  each  half  year  a  sum  sufficient  for  the  service  of 
that  same  half  year,  and  after  such  service  being  secured,  to 
dispose  freely  of  the  surplus." 

Interest  was  duly  paid  by  the  republic  on  the  bonds  till 
the  Ist  of  July,  1875,  but  since  that  date  no  interest  had  been 
paid,  nor  any  part  of  the  principal  of  any  of  the  bonds. 

The  9th  paragraph  of  the  statement  was  as  follows : — 

''  Since  the  issue  of  the  bonds,  the  republic  has  from  time 
to  time  forwarded  to  each  of  the  defendants  large  quantities 
of  guano  for  the  purposes  of,  thereby  or  thereout,  or  out 
of  the  proceeds  of  sale  thereof,  paying  the  unpaid  interest 
on  and  the  amortization  of  the  said  bonds.  This  guano  was 
part  of  the  guano  mentioned  in  the  said  prospectus  and 
bonds  as  forming  part  of  the  security  to  the  said  bond- 
holders for  the  payment  of  their  principal  and  interest; 
and  this  guano,  or  the  proceeds  of  the  sale  thereof  in  the 
hands  of  the  defendants  respectively  became  applicable 
and  ought  to  have  been  applied  b^  the  defendants  in  the 
first  place  in  or  towards  payment  ot  the  unpaid  interest  on 
the  said  bonds." 
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It  was  further  stated  as  follows : — 

The  defendants  had  sold  part  of  the  guano  so  forwarded 
to  them,  but  still  retained  large  portions  in  their  possession 
in  England;  but  they  refused  to  apply  any  part  of  the 
guano  still  in  their  possession  or  the  proceeds  of  such  part 
as  had  been  sold  towards  payment  of  the  unpaid  interest  on 
the  bonds. 

The  defendants  claimed  a  charge  or  lien  on  the  guano  and 
its  proceeds,  and  threatened  to  appropriate  such  guano 
and  proceeds  to  their  own  use ;  the  plaintiflE  was  unable  to 
ascertain  how  they  had  acquired  such  charge  or  lien ;  but 
he  alleged  that  such  charge  or  lien  (if  any)  was  subject  to 
the  rights  of  the  plaintiff  and  other  holders  of  the  bonds. 

The  plaintiff  was  willing  and  offered  to  make  the  Republic 
of  Peru  a  party  to  the  action,  if  the  republic  should  so 
desire,  and  nad  given  notice  thereof  to  the  republic.  The 
said  republic,  ^however,  made  no  claim  to  the  said  [608 
guano,  moneys,  funds  or  securities,  or  any  part  thereof,  or 
to  any  interest  therein. 

The  plaintiff  claimed  to  have  it  declared  that  he  and  all 
other  the  holders  of  the  bonds  had  a  first  charge  on  the 
said  guano,  moneys,  funds,  and  securities  then  in  the  hands 
of  the  defendants  in  priority  to  any  claim  by  the  defen- 
dants, and  to  have  the  bonds  enforced,  as  the  court  might 
think  j  ust. 

The  defendants,  Dreyfus  Brothers  and  J.  H.  Schroder  & 
Co.,  demurred  to  this  statement  of  claim  on  the  ground  that 
the  matters  in  question  were  none  of  them  within  the  juris- 
diction of  the  court;  that  the  plaintiff,  and  those  upon 
whose  behalf  he  sued,  had  no  such  charge  on  the  guano, 
moneys,  and  securities  mentioned  in  the  statement  of  claim 
(if  any  such  there  were)  as  could  be  enforced,  or  have  effect 
given  thereto  by  this  court ;  or,  at  all  events,  no  such  charge 
as  could  be  enforced  or  have  effect  given  thereto  in  the 
absence  of  the  Republic  of  Peru,  which  was  a  necessary 
party  to  the  action,  and  a  sovereign  power  over  which  the 
court  had  no  jurisdiction. 

They  also  put  in  a  statement  of  defence  in  which,  among 
other  things,  they  denied  that  they  had  received  any  guano 
for  the  purpose  of  paying  the  interest  of  the  bonds  thereout 
or  out  of  the  proceeds  of  the  sale  thereof. 

The  demurrer  was  set  down  for  argument  before  Vice- 
Chancellor  Hall,  and  came  on  for  hearing  on  the  6th  of 
March,  1877. 

Davepy  Q.C.,  and  Ingle  Joyce^  for  the  defendants,  in  sup- 
port of  the  demurrer :    This  is  an  action  for  attaching  the 
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property  of  the  republic,  and,  as  such,  cannot  be  main- 
tained. There  is  no  fiduciary  relation  between  the  defen- 
dants and  the  plaintiff  with  respect  to  this  property  or  the 
?roceeds  of  it,  as  there  was  m  Lariviere  v.  Morgan  (*). 
here  is  no  allegation  in  the  claim  that  the  defendants 
have  constituted  themselves  trustees  for  the  plaintiflf,  nor 
anything  to  show  such  a  relation.  This  case  is  not  distin- 
guishable from  Smith  v.  Weguelin  (*).  .If  there  had  been 
anything  amounting  to  an  equitable  assignment  of  the 
guano,  tne  court  could  have  exercised  jurisdiction  over  the 
609]  fund,  because  it  had  ceased  to  be  the  *property  of 
the  Peruvian  Government ;  but  there  has  been  nothing  of 
the  kind,  and  so  long  as  it  remains  the  property  of  the 
foreign  government  this  court  has  no  power  over  it :  Olad- 
stone  V.  Musurus  Bey  (*) ;  Oladstone  v.  Ottoman  Bank  (*). 
The  defendants  are  simply  agents  of  the  Peruvian  Gov- 
ernment, and  this  court  cannot  grant  relief  against  them 
when  it  cannot  reach  their  principal:  Ooodwin  v.  Mo- 
harts  (•). 

But,  independently  of  the  question  of  jurisdiction,  these 
bonds  really  create  no  charge  in  favor  of  the  bondholders 
on  the  property  mentioned  in  them.  They  pledge  the 
national  credit  and  revenues,  and  the  surplus  proceeds  of 
the  guano  after  the  engagements  to  which  they  are  subject 
are  paid.  There  is  no  pledge  of  anything  till  it  comes  into 
the  hands  of  the  government  itself,  and  it  would  be  impossi- 
ble for  this  court  to  enforce  such  a  contract  against  a  foreign 
government. 

Hastings y  Q.C.,  and  Romer^  for  the  plaintiff:  The  case 
made  by  our  statement  of  claim  is,  that  there  is  a  fund 
within  the  jurisdiction  of  the  court,  which  is  in  possession 
of  the  defendants,  and  which  was  placed  in  their  hands 
expressly  for  the  purpose  of  paying  the  plaintiff  and  those 
whom  he  represents  that  which  is  due  to  them.  We  also 
allege  that  the  foreign  government  makes  no  claim  to  the 
fund ;  it  has  therefore  nothing  more  to  do  with  it ;  and  the 
only  claimants  to  the  fund  are  the  bondholders  and  the 
defendants,  who  themselves  claim  a  lien  on  it.  Both  of 
these  parties  are  amenable  to  the  jurisdiction  of  the  court.  # 
Why  should  not  the  court  determine  the  question  between 
them?  The  defendants  say  this  is  a  claim  to  attach  the 
property  of  the  republic.  That  is  not  the  case.  Our  con- 
tention is  that  the  fund  is  not  the  property  of  the  republic, 

(»)  Law  Rep.,  7  H.  L..  428.  (*)  1  H.  <b  M.,  605. 

(»)  Law  Rep.,  8  Eq.,  198.  (*)  Law  Rep.,  10  Ex.,  387;  14  Eng.  R., 

(»)  1  H.  d:  M.,  495.  691. 
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but  the  property  of  the  plaintiff ;  and  it  is  sufficiently- 
alleged  iii  the  statement  that  the  republic  makes  no  claim 
to  it.  SmitJi  V.  Wegtcelin  (*)  has  no  application  to  this  case. 
This  is  a  case  in  which  a  fund  in  this  country  has  been  set 
apart  in  trust  for  the  plaintiflE,  and  a  fiduciary  relation  has 
been  imposed  upon  the  defendants  as  in  Lariviere  v.  Mor- 
gan (•).  The  observations  of  Lord  Chancellor  *Hath-  [610 
erley  at  the  hearing  before  him  (*)  are  particularly  applicable,, 
when  he  says :  ''  I  will  put  the  case  of  a  foreign  government 
having  placed  in  this  country  a  sum  of  money  and  having 
charged  it  with  certain  trusts  to  be  performed,  subject  to 
whicn  the  balance  is  to  be  paid  back  to  the  foreign  govern- 
ment. Is  it  possible  to  say  ^hat  in  such  a  case  the  trustee 
is  not  liable  to  perform  the  trust,  because  the  foreign 
government,  one  of  the  cestuis  que  trusty  cannot  be  made  to 
appear  ?"  That  is  precisely  the  state  of  things  here.  If  the 
republic  make  no  claim,  the  court  may  distribute  the  fund 
to  those  who  claim  it.  In  ^eoenson  v.  Anderson  (*)  where 
a  banker  paid  into  court  a  fund  claimed  by  several  persons, 
some  of  whom  were  out  of  the  jurisdiction  and  made  no 
claim,  Lord  Eldon  ordered  it  to  be  paid  to  those  who  did 
appear  and  claim  it. 

Hall,  V.C:    I  must  allow  this  demurrer. 

The  case  has  been  very  ably  argued  in  support  of  the 
statement  of  claim  by  Mr.  Graham  Hastings  and  Mr.  Romer. 
Mr.  Graham  Hastings  passed  rather  rapidly  down  to  the 
9th  paragraph  of  the  statement  of  claim.  But  it  is  impossi- 
ble to  deal  with  one  isolated  paragraph  of  this  statement  of 
claim ;  it  must  be  taken  as  a  whole. 

The  statement  of  claim  states  a  case  on  behalf  of  Mr. 
Twycross  himself  and  all  others  the  holders  of  the  bonds  of 
the  republic  forming  a  portion  of  the  loan  of  1870.  The 
defendants  are  Messrs.  Dreyfus  Brothers  &  Co.  and  Messrs. 
Schroder  &  Co.,  and  the  Peruvian  Guano  Company,  Lim- 
ited. The  exact  position  of  each  of  theSe  defendants  is  not 
very  clearly  defined  upon  that  statement  of  claim ;  but  I 
must  take  it,  I  think,  upon  the  statement  of  claim  that  the 
position  of  each  of  these  parties  is  that  of  an  agent,  or,  at 
all  events,  as  regairds  Messrs.  Dreyfus  Brothers  &  Co.  and 
Schroder  &  Co.,  that  they  are  the  agents  of  the  Peruvian 
Government.     That,  I  think,  is  the  proper  conclusion. 

Now,  the  position  of  the  plaintiiBf  and  those  whom  he 
seeks  to  represent  is  that  of  creditors  of  a  foreign  govern- 

0)  Law  Rep.,  8  Eq.,  198.  (■)  Law  Rep.,  7  Oh.,  560. 

(•)   Law   Rep.,   7   Ch.,   660;    Ibid,   7        (*)  2  V.  A  B.,  407. 
H.  L.,  423. 
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inent.  They  have  subscribed  to  a  loan  raised,  or  partially 
611]  raised,  by  a  foreign  government  *in  this  country. 
Passing  by  for  a  moment  any  specific  claim  which  is  made 
upon  the  guano,  the  case  of  a  foreign  government  contract- 
ing a  loan  is  one  which  apparently  cannot  be  properly  the 
subject  of  an  action  at  all.  This  is  observed  by  Mr.  Justice  , 
Blackburn  in  the  case  of  Grouch  v.  Credit  Fonder  of  Eng- 
land (*).  There  the  question  was  not  that  which  is  now 
being  considered ;  but  in  reference  to  such  contributors  to 
a  foreign  loan,  he  makes  this  observation  ('):  ''Foreign  and 
colonial  governments  frequently  create  a  public  debt,  the 
title  to  portions  of  which  is  by  them  made  to  depend  on 
the  possession  of  bonds  expressed  to  be  transferable  to  the 
bearer  or  holder.  There  can  hardly  properly  be  said  to  be 
any  right  of  action  on  such  instruments  at  all,  though  the 
holder  has  a  claim  on  a  foreign  government."  I  need  not 
say  that  in  this  case  an  action  upon  the  bond  against  the 
Republic  of  Peru  for  recovering  from  the  republic  the 
amount  of  the  bond  is  entirely  out  of  the  question.  No 
such  action  as  that  could  be  maintained. 

Then,  considering  that  as  the  original  position  of  each  of 
the  plaintiffs,  what  is  there  beyond  which  it  is  important  to 
consider  ?  There  is  a  prospectus  set  out,  upon  the  faith  of 
which  the  plaintiff  says  he  subscribed.  But  the  actual  in- 
strument (if  it  be  an  instrument,  which  can  be  described 
properly  as  amounting  in  any  way  to  a  contract)  is  what  is 
called  the  '* statement''  which  accompanies  each  of  these 
bonds.  That  is  set  out  in  the  7th  paragraph  of  the  state- 
ment of  claim,  and  the  position  of  the  bondholders  is  there 
defined.  There  are  certain  special  provisions  as  to  the 
amortization  fund  by  which  the  bonds  were  to  be  paid  in  a 
certain  order.  It  is  in  itself  a  matter  of  difficulty  to  know 
exactly  how  that  could  be  dealt  with  under  any  application 
to  this  court  as  regards  any  fund  which  might  be  considered 
under  its  control.  But  passing  to  the  6th  clause  of  that 
statement,  what  is  the  foundation  of  the  present  claim  ?  It 
is  this :  The  clause  says  that  '*as  a  guarantee  for  the  fulfil- 
ment of  the  obligations  contracted  in  this  bond,  the  Govern- 
ment of  Peru,  under  the  national  faith,  pledges  the  general 
revenue  of  the  republic,  and  especially;"  then  it  gives  de- 
tails of  certain  particulars  of  revenue,  amongst  which  we 
find,  "the  proceeds  of  the  guano  in  Europe  and  America, 
612]  after  the  engagements  *which  it  has  contracted  upon 
them  are  covered."     Then  it  mentions  certain  railways  and 

Q)  Law  Rep.,  8  Q.  B.,  374 ;  6  Eng.  R.,        («)  Law  Rep.,  8  Q.  B.,  384 ;  6  Eng.  R., 
108.  116. 
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the  free  revenue  of  the  working  thereof,  and  the  receipts  of 
the  custom  houses  of  the  nation.  That  is  to  say,  it  is  a  gen- 
eral engagement  that  the  whole  revenue  of  the  republic  is 
pledged  for  this  loan,  and  especially  the  free  proceeds  of  the 
guano  after  the  engagements  which  it  has  contracted  upon 
them  are  covered,  and  the  like  as  to  the  railways  and  the 
free  revenue  of  the  working  thereof.  Then  it  is  provided  by 
the  8th  clause :  '*  In  all  the  contracts  which  the  government 
may  enter  into  for  the  sale  of  guano,  or  under  whatever 
form  this  sale  may  have,  it  binds  itself  to  direct  that  tliere 
be  set  aside  out  of  the  proceeds  of  each  half  year  a  sum 
sufficient  for  the  service  of  that  same  half  year,  and  after 
such  service  being  secured,  to  dispose  freely  of  the  surplus." 
I  understand  that  *'the  service  of  the  half  year"  means,  or 
includes,  the  engagements  which  are  referred  to  in  clause  6. 
The  nature  of  the  government  contract  (if  it  be  a  contract) 
is,  that  the  government  contracts  or  engages  to  direct  that 
a  sum  shall  be  set  apart  for  the  service  of  the  year,  and 
stipulates  that  it  may  dispose  freely  of  the  surplus.  That 
is  to  say,  as  I  read  it,  it  is  to  be  an  act  of  appropriation  and 
application  of  the  fund  by  the  government  itself.  The 
bondholder,  the  person  who  has  the  benefit  of  this  engage- 
ment, is  to  go  to  the  government  and  say,  ''You  have  en- 
gaged that  after  certain  payments  have  been  made,  you  will, 
out  of  what  may  be  in  your  hands  applicable  for  the  pur- 
pose, set  aside  a  sum  sumcient  for  the  service  out  of  it." 

Then  in  the  latter  part  the  government  engage  that  the 
proceeds  of  the  guano  expressly  hypothecated,  the  value  of 
the  railways,  the  product  thereof,  as  also  the  imports  of  the 
customs,  shall  be  applied  in  their  order  to  the  payment  of 
the  capital  and  interest  of  the  said  loan  to  the  end  that  thest^ 
be  always  paid.  What  exactly  is  meant  by  that  I  do  not 
know.  There  is  an  ambiguity  about  that  "be  applied  in 
their  order,"  because  there  is  no  order  before  described  as 
to  the  application.  Whether  it  means  the  order  in  which 
they  are  mentioned  I  do  not  know,  but  there  is  no  order 
specified  in  which  they  are  to  be  applied. 

Then  the  statement  of  claim  alleges  in  paragraph  9,  "Since 
the  issue  of  the  said  bonds  up  to  the  present  time  the  said 
republic  has  from  time  to  time  forwarded  to  each  of  the 
defendants,  and  *the  said  defendants  have  respect-  [613 
ively  received  large  quantities  of  guano  for  the  purposes  of 
thereby  or  thereout,  or  out  of  the  proceeds  of  sale  thereof, 
paying  the  unpaid  interest 'on,  or  the  amortization  of,  the 
said  bonds."  That  clause  is  either  ambiguous,  and  there- 
fore should  be  read  against  the  pleader,  as  I  read  it,  or  it  is 
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not  ambiguous,  and  should  equally  be  read  as  I  read  it.  As 
I  read  the  clause  it  is,  that  there  has  been  forwarded  to  each 
of  the  defendants  by  the  republic  guano  for  the  purpose  of 
sale,  "and  for  the  purpose  of  thereby  or  thereout  paying." 
That  is,  they  have  done  that  for  the  purpose  of  their  paying ; 
that  is,  the  government  paying.  It  is  not  that  the  persons 
to  whom  the  guano  is  sent  are  to  do  that.  They  are  not 
appointed  agents  for  the  purpose  of  doing  that  at  all. 
There  is  no  doubt  the  government  might  give  directions  to 
those  agents  to  do  it.  JBut  what  is  supposed  is  this  (and 
that  is  in  harmony  with  the  6th  and  8th  clauses  of  the  state- 
ment which  accompanies  the  bond),  that  the  government 
send  to  certain  persons  in  England  guano  to  be  sold,  and 
send  it  in  order  that  they,  the  government,  may,  when  it 
has  been  sold,  apply  it  in  a  particular  way.  But  it  is  to  be 
applied  by  the  government,  and  not  by  the  agents.  Then 
tne  same  paragraph  states,  "This  guano  was  part  of  the 
guano  mentioned  in  the  said  prospectus  and  bonds  as 
forming  part  of  the  security  of  the  said  bondholders  for  the 
payment  and  interest  due  to  them  on  their  said  bonds,  and 
this  guano,  or  the  proceeds  of  the  sale  thereof,  in  the  hands 
of  the  said  defendants  respectively,  became  applicable,  and 
ought  to  have  been  applied  by  the  said  defendants  respect- 
ively, in  the  first  place,  in  or  towards  payment  of  the  unpaid 
interest  due  on  the  said  bonds."  I  do  not  find  anything,  in 
my  reading  of  the  prospectus  and  bond,  to  show  that  it  did 
"  become  applicable  ana  ought  to  have  been  applied  by  the 
defendants."  They  may  have  had  a  separate  agency  and 
instructions  for  the  purpose  of  doing  so ;  that  I  do  not 
know  anything  about;  but  that  would  be  something  sepa- 
rate and  distinct  from  anything  which  is  alleged  in  tnis 
paragraph.  Then,  independently  of  that,  I  take  it  that 
clearly  upon  this  statement  it  was  sent  to  them  as  agents  of 
the  repuDlic.  Everything  that  they  were  to  do  was  to  be 
done  by  them,  I  conceive,  as  agents.  It  is  not  sent  to 
them  as  a  fund  to  be  treated  and  set  apart  and  dealt  with 
as  a  fund  in  their  hands,  so  as  to  create  any  relation 
614]  *whatever  between  them  and  the  bondholders.  There 
is  no  trust  impressed  upon  it — no  equitable  assignment  cre- 
ated by  the  transaction  which  is  there  represented — taking 
it  to  be  truly  represented.  Therefore,  that  being  so,  there 
is  neither  trust  nor  equitable  assignment  in  the  case,  and  it 
does  not  even  approach  the  case  of  Gladstone  v.  Musurus 
Bey  (*),  where  there  was  a  sum  actually  deposited  by  actual 
contract  for  a  special  and  particular  purpose  between  the 

0)  1  H.  A  M.,  495. 
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parties,  and  which  sum  the  court  thought  it  could  deal 
with.  The  observations  of  the  Lord  Chancellor  in  Lari- 
viere  v.  Morgan  C)  with  reference  to  that  and  other  cases 
would  seem  to  show  that  he  considered  that  apparently 
under  such  circumstances  as  those  in  Oladstone  v.  Musurus 
Bey  it  might  be  considered  that  there  was  something 
amounting  to  'a  trust.  L  cannot  find  any  allegation  what- 
ever in  this  statement  of  claim  that  amounts  to  an  assign- 
ment or  trust,  or  anything  which  changed  the  property  in 
any  way  in  the  guano  or  in  the  proceeds  of  sale.  There 
was  no  interest  in  reality  in  the  guano  as  such  in  the  bond- 
holder, his  only  interest  under  this  statement  was  in  the 
proceeds  of  sale  of  the  guano,  and  not  in  the  guano  itself. 

That  being  so,  and  there  being  no  trust,  no  equitable 
assignment,  it  would  seem  that  the  case  of  Larimere  v. 
Morgan  is  a  very  formidable  difficulty  in  the  way  of  the 
plaintiff  in  this  case,  because  the  Lord  Chancellor  there  and 
the  other  judges  seem  to  have  considered  that  it  was  essen- 
tial, for  the  purpose  of  giving  the  plaintiff  there  any  interest 
in  the  fund  itself,  that  there  should  be  a  trust  or  equitable 
assignment,  and  that  subject  to  that  it  remained  under  the 
dominion  of  the  owner. 

But  it  seems  to  me  that,  even  if  the  contract  be  treated  in 
all  respects  as  a  contract  between  two  individuals  (which 
is  perhaps  putting  the  case  too  high  in  favor  of  the  plain- 
tiff), seeing  that  it  is  merely  a  declaration  by  a  foreign 
government  as  to  what  it  means  to  do  with  certain  portions 
of  its  revenue,  the  substance  of  it  was  that  the  party  was 
only  to  get  payment  through  the  means  of  the  applica- 
tion made  by  the  foreign  government  itself  of  the  proceeds 
of  the  sale  of  the  guano.  That  was  to  be  his  only  remedy, 
and  not  to  impound  or  attach  the  guano  itself,  or  the  pro- 
ceeds happening  to  be  by  mere  accident  in  the  hands  of  an 
agent  of  the  ^foreign  government.  That  appears  to  [615 
me  to  go  to  tlie  substance  of  the  plaintiff' s  case. 

Then  it  is  said  that  the  government  does  not  make  any 
claim  at  all  to  the  guano,  but  leaves  the  disputes  as  to  inter- 
est, and  so  on,  to  be  considered  and  determined  and  fought 
out  as  between  the  rival  claimants,  the  plaintiff,  and  the 
defendants,  who,  it  is  asserted  in  the  statement  of  claim, 
claim  and  must  be  taken  to  claim,  an  interest  in  it  them- 
selves— to  have  a  charge  or  lien  in  preference  to  the  plaintiff, 
while  the  government  leaves  that  to  be  fought  out  between 
them  without  the  principal  being  here  at  all.  It  seems  to 
me  to  be  clear  that  in  this  state  of  things  the  persons  to 

(»)  Law  Rep..  7  H.  L.,  428. 

22  Eng.  Rep.  45 
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whom  this  guano  was  consigned  are  not  in  the  position  of 
principals,  and  liable  to  be  attached  as  such  at  all.  The 
government  are  the  principals,  notwithstanding  the  state- 
ment which  is  put  into  the  clause,  that  *'they  do  not  claim 
an  interest  in  the  guano,  moneys,  funds,  securities,  or  any 
part  thereof,  or  any  interest  therein."  But  still,  though, 
they  may  not  claim  it,  I  cannot,  J3ecause  it  is  in  the  hands 
of  an  agent,  treat  the  agent's  property  and  interest  in  it  as 
being  any  other  than  that  of  the  government  itself.  There- 
fore I  do  not  think  the  iplaintiflf  is  entitled  to  put  his  case  in 
any  other  way  than  as  if  he  were  to  say,  "The  goverment 
have  got  a  certain  sum  at  their  bankers,  who  may  be  in  Lon- 
don ;  they  consider  the  fund  properly  forming  part  of  their 
exchequer  for  the  purpose  of  paying  these  sums  out  of  it, 
they  do  not  make  any  claim  to  it,  we  will  therefore  have  an 
action  in  order  to  claim  it,  and  we  will  ascertain  in  the 
absence  of  the  principal  how  much  is  due  to  us,  and  how 
much  is  due  to  others,  what  other  claims  there  may  be  upon 
it — we  will  have  all  determined  in  an  action  without  the 
presence  of  the  principal  debtor." 

I  hold  that  this  cannot  be  done,  that  it  is  essential  in  a 
case  of  this  kind  that  the  principal  debtor  should  be  here, 
even  though  he  may  have  said,  '*I  do  not  make  any  claim 
to  this  fund."  I  say  so,  because,  looking  at  the  nature  of 
the  contract,  and  engagement  to  pay,  I  do  not  think  there 
is  that  which  amounts  to  an  equitable  assignment  or  trust, 
or  that  anything  has  been  done  to  divest  the  property  out 
of  the  Republic  of  Peru,  so  as  to  enable  this  court  to  deal 
with  it  without  having  before  it  the  person  entitled  to  that 
property,  to  which,  as  I  read  the  claim,  he  is  a  necessary 
616]  party,  ^notwithstanding  there  may  be  other  demands 
which  may  exhaust  the  whole  of  it.  They  may  have  an 
interest  in  seeing  that  the  fund  is  properly  dealt  with,  and 
in  reference  to  tiie  continuance  of  and  proceedings  in  the 
action  which  has  been  instituted  by  this  plaintiff.  Therefore 
it  seems  to  me,  upon  those  grounds,  this  demurrgr  is  one 
that  goes  to  the  root  of  the  plain tifTs  case,  and  must  be 
allowed  with  costs. 

Hastings  asked  for  leave  to  amend  the  statement  of  claim 
to  remove  the  ambiguity  in  the  9th  paragraph,  in  the  words 
'*for  the  purpose  of  paying." 

Hall,  V.Cf.:    No ;  I  shall  not  allow  any  amendment. 


From  this  decision  the  plaintiflf  appealed.    The  appeal 
was  heard  on  the  18th  of  April, 
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Hastings^  Q.C.,  and  Horner^  for  the' appellant,  followed 
the  same  line  of  argument  as  in  the  court  below. 

Davey^  Q.C.,  and  Ingle  Joyce^  for  the  defendants,  were 
not  called  on. 

Jessel,  M.R.:  The  first  and  most  important  point  we 
have  to  decide  is  what  the  meaning  of  the  bond  of  a  foreign 
government  given  to  secure  the  payment  of  a  loan  is.  As 
I  understand  the  law,  the  municipal  law  of  this  country 
does  not  enable  the  tribunals  of  this  country  to  exercise  any 
jurisdiction  over  foreign  governments  as  such.  Nor,  so  far 
as  I  am  aware,  is  there  any  international  tribunal  which 
exercises  any  such  jurisdiction.  The  result,  therefore,  is 
that  these  so-called  bonds  amount  to  nothing  more  than 
engagements  of  honor,  binding,  so  far  as  engagements  of 
honor  can  bind,  the  government  which  issues  tnem,  but  are 
not  contracts  enforceable  before  the  ordinary  tribunals  of 
any  foreign  government,  or  even  by  the  ordinary  tribunals 
of  the  country  which  issued  them,  without  the  consent  of 
the  government  of  that  country.  That  being  so,  it  appears 
to  me  that  the  bond  in  question  confers  no  right  of  action 
on  the  plaintiff,  and  on  that  ground  it  seems  to  me  it  follows 
that  the  demurrer  ought  to  be  allowed. 

*But  I  wish  to  say  a  word  or  two  as  to  the  special  [617 
circumstances  of  the  case.  First  of  all  a  prospectus  is  set 
out  which  contains  certain  statements  of  what  is  about  to  be 
hypothecated,  but  the  prospectus  stated  also  that  bonds 
would  be  issued.  Bonds  were  issued  and  accepted  by  the 
subscribers  to  the  prospectus,  and  those  bonds  stated  in  a 
definite  way,  under  seal  of  the  financial  agent  of  the  Re- 
public of  Peru,  the  terms  on  which  the  loan  was  issued.  It 
appears  to  me  that  after  that  there  was  an  end  of  the  pros- 
pectus. A  fortiori  that  observation  applies  with  respect  to 
all  bonds  purchased  in  the  market  by  persons  who  had 
nothing  whatever  to  do  with  the  prospectus.  I  think  they 
are  all  in  the  same  position  as  to  tnat.  Now,  what  does  the 
bond  offer  to  them  ?  In  my  opinion,  rightly  construed,  and 
having  reference  to  the  nature  of  the  government  which 
issued  it,  it  did  not  amount  to  what,  as  regards  a  private 
individual,  could  be  treated  as  a  mortgage.  It  says,  "As 
a  guarantee  for  the  fulfilment  of  the  obligations  contracted 
in  this  bond,  the  Q-overnment  of  Peru,  under  the  national 
faith"  (that  means  the  national  honor,  the  national  faith  in 
the  sense  of  good  faith),  ''pledges  the  general  revenue  of 
the  republic,  and  especially  the  free  proceeds  of  the  guano 
in  Europe  and  in  America,  after  the  engagements  which  it 
lias  contracted  on  them  are  covered,"  and  other  property. 
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What  is  the  meaning  of  the  word  "engagement"  ?  First  of 
all,  everybody  knows  that  the  first  engagement  a  govern- 
ment contracts  to  pay  out  of  its  own  revenues  is  the  engage- 
men  t  necessary  to  continue  its  own  existence  as  a  government, 
to  pay  for  its  military  and  civil  services  to  any  extent  the 
government  thinks  necessary.  How  can  any  rational  per- 
son call  that  a  mortgage  or  pledge  which  is  preceded  by  the 
right  of  the  pledger  to  appropriate  as  much  of  the  property 
as  he  pleases  to  any  purpose  ne  thinks  desirable  for  his  own 
use  ?  It  is  impossible  to  look  upon  that  seriously  as  a 
pledge.  It  is  so  much  as  the  government  chooses  to  leave 
them  after  satisfying  the  ordinary  engagements  and  wants 
of  the  government.  Then  there  is  another  stipulation  that 
in  all  the  contracts  which  the  government  may  enter  into 
for  the  sale  of  guano,  or  under  whatever  form  this  sale  may 
have,  it  binds  itself  to  direct  that  there  be  set  aside  out  of 
the  proceeds  of  each  half  year  a  sum  sufficient  for  the  ser- 
vice of  that  same  half  year,  and  after  such  service  being 
618]  secured,  to  *di8pose  freely  of  the  surplus.  That  is, 
the  government  binds  itself  to  direct  it.  if  it  does  not 
direct  it  you  have  nothing  but  the  national  faith  to  look  to 
or  appeal  to. 

The  case  beyond  that  is  simply  this:  It  is  said  the  gov- 
ernment has  sent  guano  to  some  agents  in  Europe,  who  are 
made  defendants,  that  these  defendants  have  sold  the  guano, 
that  they  have  notice  of  the  bonds,  that  they  claim  some 
charge  or  lien  on  the  guano— it  is  not  said  what  it  is,  be- 
cause the  plaintiff  does  not  know  and  cannot  ascertain — and 
that  the  republic  make  no  claim.  All  that  is  perfectly  con- 
sistent with  this,  which  for  aught  I  know  may  be  the  case, 
that  the  Peruvian  Government  have  borrowed  money  to 
more  than  the  amount  of  the  proceeds  of  the  guano  from 
these  agents,  and  that  the  agents  are  entitled  to  retain  the 

})roceeas  in  repayment  of  that  loan,  and  that  loan  may  be  a 
oan  contracted  by  the  government  for  the  purpose  of  satis- 
fying its  most  pressing  wants  and  needs — wants  which  must 
be  satisfied  in  order  to  secure  the  existence  of  the  govern- 
ment as  such.  All  that  is  perfectly  reconcilable  with  these 
statements.  But  even  if  it  were  otherwise,  I  think  the 
same  result  would  follow :  you  cannot  sue  the  agent  in  the 
absence  of  the  principal,  the  principal  is  the  Peruvian  Gov- 
ernment— you  cannot  sue  the  Peruvian  Government  at  all, 
and,  therefore,  you  cannot  sue  its  agents.  There  is  no 
question  of  trusteeship,  it  is  simply  a  case  of  agency.  I 
am  of  opinion  that  the  decision  of  the  Vice- Chancellor  was 
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correct,  and  that  it  must  be  affirmed.  •  The  appeal  will  be 
dismissed  with  costs. 

James,  L.J.:  I  am  of  the  same  opinion.  It  appears  to 
me  clear  that  the  defendants  are  nothing  but  agents  of  the 
Peruvian  Government,  and  that  they  fill  no  other  character 
whatever.  They  may  have,  on  the  balance  of  account  be- 
tween them  and  the  government,  proceeds  of  guano,  or 
other  moneys,  available  for  the  payment  of  the  bonds,  but 
that  is  a  matter  between  them  and  the  Peruvian  Govern- 
ment. You  cannot  sue  the  Peruvian  Government,  and  it 
would  be  a  monstrous  usurpation  of  jurisdiction,  in  my 
opinion,  to  endeavor  to  sue  a  foreign  government  indirectly, 
by  making  its  ageats  in  this  country  defendants,  and  then 
saying,  "You  have  got  the  money  of  the  government,  and 
you  ought  to  apply  that."  *It  really  woula  be  indi-  [619 
rectly  endeavoring  to  make  the  foreign  government  respons- 
ible to  the  jurisdiction  of  this  court 

Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitors  for  plaintiff :  Mercer  &  Mercer. 
Solicitor  for  defendants :  O.  M.  Clements, 

See  12  Eng.  Rep.,  65  note ;  16  Eng.  Bep..  693  note. 
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Price  v.  Jenkins  ('). 

[1875      p.      12.] 

VclwUary  Settlement — CaneidertUum — AseiffnmetU  of  Leaseholds — Subeeouent  Purchaser 
for  Valu^ — Settlement  on  Second  Marriage — Limitation  in  Favor, of  Son  hy  former 
Marriage — 27  Eliz,  e.  4. 

A  widower,  on  his  second  marriage,  made  a  settlement,  in  which  he  assigned 
some  leasehold  property  to  trustees,  one  of  whom  was  his  son  by  a  former  mar- 
riage, upon  trust  for  himself  for  life,  and  after  his  death  for  his  said  son.  He  after- 
wards contracted  to  sell  the  leasehold  property  to  the  plaintiff: 

Hddf  that  the  settlement  of  the  leasehold  property  on  the  son  was  not  a  voluntary 
conveyance  under  the  27  Eliz.  c.  4,  on  the  ground  that  the  assignment  of  leasehold 
property  to  which  liability  is  attached  is,  in  itself,  a  conveyance  for  valuable  con- 
sideration. 

Whether  the  settlement  was  also  for  valuable  consideration  as  regarded  the  son, 
on  the  ground  that  the  consideration  of  the  second  marriage  extended  to  him — 
Qu<ere. 

The  decision  of  Hall,  V.C,  reversed. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Hall  (•). 
The  action  was  brought  by  Margaret  Price  for  specific 

(»)  Reversing  20  Eng.  R.,  707,  on  a  dif-        (•)  4  Ch,  D.,  488 ;  20  Eng.  R.,  707. 
ferent  point 
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performance  of  a  contract,  dated  the  16th  of  November, 
1874,  by  which  Thomas  Jenkins  the  elder  agreed  to  sell  a 
leasehold  house  called  the  Bruce  Hotel,  at  Pant,  near  Mer- 
thyr  Tydvil,  to  the  plaintiflf,  for  £200. 

In  the  first  instance,  Thomas  Jenkins  the  elder  was  the 
only  defendant,  but  it  appeared  that  his  son,  Thomas  Jen- 
kins the  younger,  claimed  an  interest  adversely  to  his  father, 
and  he  was  accordingly,  by  the  direction  of  the  court,  made 
a  defendant. 

620]  *Thomas  Jenkins  the  younger  was  a  son  of  the  ori- 
ginal defendant  by  his  first  marriage.  The  property  the 
subject  of  the  contract  belonged  to  Thomas  Jenkins  the 
elder  for  a  term  of  years  at  the  time  of  his  second  marriage, 
which  took  place  in  May,  1864 ;  and  by  a  settlement  dated 
the  17th  of  May,  1864,  and  made  in  contemplation  of  the 
second  marriage,  it  was  assigned  to  two  trustees,  of  whom 
Thomas  Jenkins  the  younger  was  one,  in  trust,  after  pay- 
ing all  outgoings,  for  Thomas  Jenkins,  the  elder,  during  his 
life,  and  after  his  death  for  his  son  Thomas  Jenkins  the 
younger,  absolutely.  The  intended  wife's  propertjr  was 
also  settled  by  the  same  deed  upon  her  and  ner  children. 
The  settlement  contained  no  covenant  by  the  trustees  to  pay 
the  rent  or  perform  the  covenants  of  the  lease  under  which 
the  premises  were  held. 

The  plaintiff  contended  that  the  settlement  made  on  the 
second  marriage  of  Thomas  Jenkins  the  elder  was  volun-. 
tary,  so  far  as  related  to  his  son  by  his  former  marriage, 
and  was  void  against  the  plaintiff  under  the  27  Eliz.  c.  4. 

Thomas  Jenkins  the  elder  also  set  up  a  defence  that  the 
contract  was  void  by  reason  of  his  being  drunk  when  he 
signed  it.  But  the  Vice-Chancellor  held  that  this  defence 
was  not  established. 

The  Vice-Chancellor  was,  however,  of  opinion  that 
Thomas  Jenkins  the  younger  was  a  volunteer  under  the 
settlement  on  the  second  marriage  of  his  father,  and  that 
the  settlement  was  void  as  against  the  plaintiff,  and  accord- 
ingly granted  sjyecific  performance  of  the  agreement. 

From  this  decision' the  defendants  appealed. 

Morgan^  Q.C.,  and  Maclean^  for  the  appellant:  The  con- 
sideration for  the  settlement  on  the  second  marriage  ex- 
tended to  the  son  by  the  former  marriage.  It  was  a  bargain 
between  all  parties  which  was  cemented  by  the  marriage. 

[James,  L.J.:  Can  an  assignment  of  leasehold  property 
ever  be,  strictly  speaking,  voluntary  ?  I  remember  a  case 
in  mv  own  practice  at  the  bar,  which  is  not  reported,  in 
which  the  owner  of  three  leasehold  houses  made  a  promise 
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on  his  deathbed  to  give  one  of  them  to  his  widow ;  and  the 
executor  accordingly  signed  a  written  agreement  to  assign 
one  of  the  houses  to  the  widow,  she  undertaking  to  pay  an 
apportioned  rent  of  one  guinea  to  the  ground  *land-  [621 
lord  and  performing  the  covenants  of  the  lease.  I  advised 
that  this  was  a  niMum  pactum^  but  it  was  held  by  Vice- 
Chancellor  Shadwell  to  be  an  agreement  for  valuable  con- 
sideration.] 

Dickinson^  Q.C.,  and  Freeling^  for  the  plaintiflf,  were 
called  on  upon  this  particular  point :  Each  assignment  of 
leaseholds  must  depend  on  its  own  circumstances.  In  the 
case  referred  to  bv  the  Lord  Justice  there  was  a  valuable 
consideration  in  the  payment  of  the  apportioned  rent ;  but 
in  the  present  case  no  such  consideration  is  alleged,  nor  is 
it  shown  that  any  liability  attached  to  the  trustees  under 
the  assignment.  On  the  contrary,  the  first  trust  is  to  satisfy 
all  outgoings  before  the  trustees  paid  anything  to  the  cestuis 
que  trust  There  must  have  been  many  cases  of  assign- 
ments of  leaseholds  which  have  been  called  in  question  un- 
der the  statute  of  Elizabeth,  but  there  is  no  reported  case 
in  which  this  point  has  been  decided  or  taken. 

James,  L.J.:  It  appears  to  me  impossible  to  hold  that 
this  settlement  was  voluntary  as  regarded  Thomas  Jenkins 
the  younger,  who  was  himself  one  of  the  assignees  of  the 
leaseholds.     The  trustees  came  under  a  responsibility  for 

f)ayment  of  rent  and  performance  of  the  covenants  of  the 
ease.  It  might  be  such  a  responsibility  that  a  lessee  might 
be  actually  willing  to  pay  money  to  get  rid  of.  If  there  is 
any  valuable  consideration  for  a  settlement,  the  quardumot 
such  a  consideration  is  of  no  consequence  under  the  statute 
of  Elizabeth.  I  think  that  here  there  was  a  valuable  con- 
sideration sufficient  to  support  the  settlement  against  a 
subsequent  purchaser.  It  appears  to  me  impossible  to  dis- 
tinguish it  from  such  a  case  as  that  to  which  I  referred  dur- 
ing the  argument.  The  purchaser's  title  cannot  prevail 
against  the  trustees  of  the  settlement.  On  that  ground 
alone,  therefore,  I  think  the  bill  must  be  dismissed.  But 
as  the  charge  of  fraud  has  been  made  by  the  defence,  we 
must  hear  the  evidence  as  to  the  circumstances  under  which 
the  contract  was  made  before  disposing  of  the  costs. 
Mellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

*The  evidence  as  to  alleged  drunkenness  of  T.  Jen-  [622 
kins  the  elder  was  then  read  and  commented  on. 

The  Court  held  that  there  was  no  ground  whatever  for 
the  imputation  ;  and,  therefore,  dismissed  the  action  with- 
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out  costs,  either  of  the  hearing  before  the  Vice-Ohancellor 
or  of  the  appeal. 

James,  L.  J.,  added  :  We  desire  it  to  be  understood  that 
we  have  expressed  no  opinion  as  to  the  point  on  which  the 
Vice-Chancellor  founded  his  judgment.  That  point  has  not 
been  argued  before  us,  and  we  give  no  opinion  upon  it. 

Solicitors:  O.  R.  James,  agent  for  C.  F.  &  G.  James, 
Merthyr  Tydvil ;  Sharp  &  UUithorne^  agents  for  Simons  & 
Plews,  Merthyr  Tydvil. 

See  Teasdale  id.   Braithwaite,  pott,  Oalifomia:     Bowe  v.   Bmdlej,   12 

p.  367.  Cal.,  226. 

Dower   is   favored   in  law  and   in  Delaware:     Chandler  «.  HoUings- 

equity:  1  Sto.  Eq.  Jur.,  §§  629,  630.  worth,  17  Am.  Law  Reg.,  N.S.,  819, 

It  is  well  settled  that  marriage  is  a  not  contained  in  Del.  Chy.  Rep. 

valuable  consideration.     Where  one  in  English:   Qoddaid  «.  Snow,  1  Russ., 

good  faith  conveys  property  or  gives  a  485  ;    Taylor  v.   Pagh,   1   Hare,  608  ; 

security  in  consideration  of  marriage,  Carlton i?.  Dorset,^  Vern.,  17;  Howard 

such  conveyance  or  security  is  founded  d.  Hooker,  2  Rep.  in  Chy.,  81. 

on  a  good  consideration,  and  is  valid  Kentucky:      Leach    v.    Duvall,    8 

even  as  against  existing  creditors,  un-  Bush,    201 ;    McAfee   9.   Ferguson,  9 

less  made  to  hinder,  delay  or  defraud  B.  Monr.,  475  ;  Hobbs  v.  Blandford,  7 

such  creditors  to  the  knowledge  of  the  T.  B.  Monr. ,  469  ;   Petty  «.  Petty,  4 

person  taking  such  conveyance  or  se-  B.  Monr.,  215. 

curity,  or  for  whose  benefit  it  is  given  :  Maine :     See  Jones  ^.  Roberts,  65 

3  Pars,  on  Cont.  (6th  ed.),  481 ;  2  Bl.  Maine,  224. 

Com.,  297.  Michigan:    Brown  v.  Bronson,  35 

English:    Gardner  «.  Painter,  Mac-  Mich.,  415 ;    Cranson   v.    Cranson,  4 

naghten's  Select  Cases,  184  note.  Mich.,  230. 

New  York:     Sterry    d.   Arden,    1  New  Jersey:    Williams  v.   Carle, 

Johns.  Chy.,  261. 12  Johns.,  536;  Brad-  10  N.  J.  Eq.   (2  Stockt.  Chy.),  543. 

ish   «.  Gibbs,    3    Johns.    Chy.,    550;  550. 

Wheelan  v.  Wheelan,  3  Cow.,  537.  New  York:    Youngs  «.  Carter,  50 

South  Oarolina :    Tunno  «.  Treze-  How.  Pr. ,  410 ;   Babcocb^  «.  Babcock, 

vant,  2  Dessaus.,  269;  Carnes  v.  El-  53  How.  Pr.,  97;   Pomeroy  d.  Pome- 

liott.  Id.,  229.  roy,  54  How.  Pr.,  228. 

Virginia:  Scott  v.  Osborne, 2  Munf.,  Pennsylvania:    Buck  «.  Robinson, 

413;  Chichester  V.  Vass.,  1  Munf.,  98.  8  Philadelphia  Rep.,  37,  affirmed  71 

Where  one  about  to  marry,  in  order  Penn.    St.    Rep.,  386 ;    Duncan's  Ap- 

to  prevent  an  intended  wife  or  hus-  peal,  43  Penn.  St.  Rep.,  67  ;   Belt  v. 

band  from  acquiring  dower  or  curtesy  Ferguson,  3  Grant's  Cas.,  289. 

in  real  estate  or  property  of  which  he  South  Oarolina :    Terry  t.  Hopkins, 

or  she  is  seized,  secretly,  and  without  1  Hill's  Chy.,  11. 

consideration,    conveys  it    to  a  third  Tennessee:    Brewer  v.  Connell,  11 

person,  such  conveyance  is  a    fraud  Humph.,  500;    London  v.  London,  1 

upon  such  intended  husband  or  wife.  Humph.,  1. 

and  he  or  she  is  entitled  to  dower  or  United  States,  Oironit    and    Dis- 

curtesy   in    such    lands  or   property:  trict:    Linker «.  Smith,  4  Wash.,  224. 

Chandler   f>.   HoUingsworth,    17  Am.  Vermont:     Thayer  'o,   Thayer,  14 

Law  Reg.,  N.S.,  319,  and  numerous  Verm.,  107. 

cases  cited,  not  reported  in  the  Dela-  See  Jenny  «.  Jenny,  24  Verm.,  324. 

ware  Reports.    A  leading  and  interest-  Virginia  s    Braxton  «.  Lee,  4  Hen. 

inff    case:     Willard's     Eq.,    696;     1  &  Munf.,  376. 

Washb.  Real  Prop.  (4th  ed.),  217,  ch.  Tfuyngh  Bee   Logan  «.  Simmons,   3 

8.  §  3,  sub.  5  a  ;  3  Wash.  Real  Prop.  Ired.  Eq.,  487 ;  Tucker  v.  Andrews,  13 

(4th  ed.),  338-9.  Maine,  124 ;  DeMandeville  v,  Ciomp- 
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ton,  1  Yes.  &  B.,  854;   Williams  v,  land  v.   Rowland,    2    Sneed   (Tenn.), 

Carle,  10  N.  J.  £q.  (2  Stockt.),  549 ;  648,  as  explained  in  Jones  v.  Roberts, 

Jones    V,    Roberts,     65    Maine,    274;  65  Maine,  274;  1  Wash.  Real  Prop., 

Baker  v.  Chase,  6  Hill,  481,  and  Row-  (4th  ed.),  217,  chap.  8,  sec.  8,  sub.  5  a. 


[5  Chancery  Division,  622.] 
C.A.,  April  28,  1877. 

In  re  Veale's  Trusts. 

WiU — Power  of  Appointment — Children  or  laaue — Exchmve  or  IHeiribuHve  Power, 

A  testatrix  bequeathed  a  fand  to  her  daughter  for  life,  and  after  her  death  to  and 
amongst  the  other  children  of  the  testatrix  or  their  issne,  in  sach  parts,  shares,  and 
proportions,  manner  and  form,  as  her  said  daughter  should  by  deed  or  will  appoint : 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  daughter's 
power  was  exdusive  and  not  distributive  mei*ely. 

This  was  an  appeal  from  a  decision  of  the  Miaster  of  the 
Rolls  {'). 

Mary  Veale,  by  her  will,  dated  the  18th  of  August,  1823, 
bequeathed  a  sum  of  £4  per  Cent.  Bank  Annuities  and  a 
sum  of  cash  to  trustees  therein  named,  upon  trust  to  pay 
the  income  thereof  respectively  to  her  daughter,  Mary 
Elizabeth  Veale,  for  her  life,  and  from  and  immediately 
after  her  deceaise,  if  there  should  be  no  child  or  children  of 
the  said  Mary  Elizabeth  Veale  (as  was  the  case),  '*upon 
trust  to  pay  and  apply  all  the  same  trust  moneys,  and  to 
assign  and  transfer  the  security  and  stock  in  and  upon 
which  the  same  shall  be  then  invested,  to  and  amongst  my 
other  children  *or  their  issue,  in  such  parts,  shares  [623 
and  proportions,  manner  and  form,  as  my  said  daughter 
Mary  Elizabeth  Veale  shall  by  deed  or  will  direct,  limit  and 
appoint ;  and  in  default  of  su<;h  direction,  limitation  and 
appointment,  I  direct  that  the  same  shall  fall  into  and  form 

gart  of  my  residuary  personal  estate.'*  And  the  testatrix 
equeathed  all  the  residue  of  her  personal  estate  to  her  son 
William  Veale. 

The  testatrix  died  in  1825,  leaving  her  surviving  Mary 
Elizabeth  Ye^e^  two  other  daughters,  and  a  son,  William 
Veale. 

Mary  Elizabeth  Veale  died  on  the  18th  of  January,  1865, 
having,  bv  her  will,  dated  the  3d  of  June,  1866,  given  the 
trust  fund  to  her  executors  therein  named  upon  trust  for 
her  niece  Emilia  Mary  Butler  during  her  life,  and  after  her 
death  for  the  use  and  benefit  of  any  child  or  children,  or 
issue  of  any  child  or  children,  of  her  said  niece  who  should 

0)  4  Ch.  D.,  61;  19  Eng.  R.,  669. 

22  Eng.  Rep.  46 
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be  living  at  her  said  niece's  death,  to  be  equally  divided 
between  them,  the  issue  of  deceased  children  taking  their 
parents'  shares. 

There  were  living  at  the  deathe  of*  Mary  Elizabeth  Veale 
her  brother  and  two  sisters,  and  also  three  children  of  one 
of  the  sisters,  Emilia  Mary  Butler  being  one  of  such  chil- 
dren, and  four  children  of  Emilia  Mary  Butler. 

The  trust  fund,  consisting  of  the  sum  of  £1,404  New  £3 
per  Cent.  Annuities,  having  been  transferred  into  court 
under  the  Trustee  Relief  Act  by  the  surviving  trustee  of  the 
will  of  Mary  Elizabeth  Veale,  a  petition  was  presented  by 
the  trustees  of  the  will  of  William  Veale,  who  had  died, 
praying  that  the  fund  might  be  paid  out  to  them,  on  the 
ground  that  Mary  Elizabeth  Veale's  will  was  an  invalid  ex- 
ercise of  the  power  given  to  her  by  her  mother's  will,  and 
that,  consequently,  the  fund  passed  under  the  residuary 
clause  of  the  latter  will,  and  became  part  of  the  estate  of 
V^illiam  Veale,  as  in  default  of  appointment. 

The  Master  of  the  Rolls  was  of  opinion  that  the  power 
was  an  exclusive  power,  and  was  well  exercised  by  Mary 
Elizabeth  Veale. 

The  petitioners  appealed  from  this  decision. 

Bagshawe^  Q.C.,  and  Methold^  for  the  appellants,  con- 
tended that  the  power  did  not  authorize  Mary  Elizabeth 
Veale  to  exclude  any  of  the  other  children  or  issue  of  the 
624]  original  testatrix,  her  power  *being  simply  distribu- 
tive. They  followed  the  same  line  of  argument  as  at  the 
hearing  before  the  Master  of  the  Rolls,  and  cited  Routledge 
V.  DorriH^)\  Oarthwaite  v.  Robiiison {^) \  Stolworthy'Y, 
Saner  oft  if)  \  Doe  v .  Alchin  {^)  \  Dalzell  v.  Welch  {^)\  Rob- 
inson  v.  Sykes  (*) ;  Penny  v.  Turner  (*) ;  Farwell  on  Pow- 
ers (") ;  Sugden  on  Powers  (•). 

Davey^  Q.C.,  and  Northmore  Lawrence^  for  Mrs.  Butler 
and  her  children,  were  not  called  on. 

James,  L.  J. :  I  am  of  opinion  that  the  decision  of  the  Mas- 
ter of  the  Rolls  must  be  affirmed.  It  is  not  necessary  to  go 
into  the  authorities  fully.  We  have  to  decide  according  to 
the  real  meaning  of  the  particular  clause  in  the  will.  The 
court  is  not  bound  by  any  rule  of  construction  which -leads 
to  a  result  contrary  to  the  plain  meaning  of  the  testatrix. 

Here  the  testatrix  says  the  fund  is  to  be  divided  among 
her  ''children  or  their  issue."     By  these  words  she  indi- 

(')  2  Ves.,  867.  (•)  28  Bear.,  40. 

(«)  2  Sim.,  43.  (')  2  Ph.,  498. 

(«)  10  Jur.  (N.S.),  762.  (»)  Page  410. 

(■»)  2  B.  «fc  A.,  122.  (»)  8th  ed.,  p.  695. 

(*)  2  Sim.,  819. 
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cated  without  doubt  that  the  grantee  of  the  power  was  to 
have  a  choice  in  dividing  it  among  the  family.  She  says, 
"You  may  give  it  to  children  or  grandchildren."  If  she 
was  to  have  a  power  of  selection  between  the  class  of  chil- 
dren and  the  class  of  grandchildren,  I  think  she  was  meant 
to  have  a  power  of  selection  between  the  individuals  of  such 
class.  I  am,  therefore,  of  opinion  that  the  power  was  well 
exercised,  although  some  of  the  objects  were  excluded,  and 
that  the  appeal  must  be  dismissed. 
Mellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Solicitors :  DaUon  &  Co.;  Kendall  &  Congreoe. 


[6  Chancery  Division,  625.] 
C.A.,  April  23,  ISVT. 

*Gale  V.  Squier.  [625 

[1876    G.     96.] 

Vendor  and  Purchaser — Conditions  of  Sale — Sale  euhject  to  Quit  Rente — Form  of 

Conveyance. 

TrQBtees  for  sale  who  sold  nnder  a  condition  that  "  the  property  is  sold  and  will 
be  conveyed  subject  to  all  free  rents,  quit  rents,  and  incidents  of  tennre,  and  to  all 
rights  of  way,  water,  and  other  easements,  if  any  ....  without  any  obligation  on 
the  vendors  to  define  any  such  rights  or  claims" : 

Held  (affirming  the  decision  of  Bacon,  V.C),  entitled  to  have  a  saving  in  general 
terms  inserted  m  the  habendum  of  the  conveyance,  althonsh  it  was  not  shown  or 
asserted  that  the  property  was  subject  to  any  of  the  liabilities  so  specified. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon  (*). 

The  plaintiffs  were  trustees  for  sale  of  a  freehold  house 
and  two  cottages  and  gardens  in  the  parish  of  Laindon, 
Essex,  and  on  the  26th  of  June,  1876,  they  put  up  this 
property  to  auction,  with  other  lots,  under  conditions  of 
sale  of  which  the  following  was  one : —  . 

"The  property  is  sold  and  will  be  conveyed  subject  to  all 
free  rents,  quit  rents,  and  incidents  of  tenure,  and  to  all 
rights  of  way,  water,  and  other  easements  (if  any),  and  to 
all  liability  to  make  and  maintain  roads  or  fences,  or  other 
liabilities  of  a  like  nature,  and  to  all  existing  tenancies 
thereof,  and  all  rights  and  claims  of  what  kind  and  nature 
soever  (if  any)  of  the  tenants,  without  any  obligation  on  the 
part  of  the  vendors  to  define  any  such  rights  or  claims." 

At  the  sale  the  defendant  Squier  became  the  purchaser, 
the  title  was  accepted,  and  the  defendant's  solicitor  pre- 

Sared  the  draft  of  the  conveyance.     The  plaintiffs'  solicitor 
esired  the  insertion  of  the  following  words  in  the  haben- 

(»)  4  Ch.  D.,  226;  19  Eng.  R.,  777. 
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Currie  v.  Nind  (*) ;   Butterfield  v.  Heath  (') ;   Hewison  v. 
N SOILS  iy\ 

631]    *^>  H.  Jackson,  Q.C.,  and  W.  W.  Cooper,  for  the 
defendants,  were  not  called  upon. 

James,  L.J.:  The  decree  in  this  case  must  be  affirmed. 
It  no  doubt  often  produces  hardship  that,  owing  to  the  want 
of  a  general  registry,  a  person  who  has  made  a  conveyance 
of  land  to  one  person  can  in  this  civilized  country  represent 
himself  as  owner  and  induce  another  person  the  next  day  to 
accept  a  conveyance  of  the  same  estate.  That  is  the  state 
of  the  law.  In  this  case  it  is  clear  that,  except  so  far  as  the 
case  is  governed  or  affected  by  the  original  will,  there  was  a 
sufficient  consideration  moving  from  the  husband  to  make 
this  not  a  voluntary  settlement  within  the  statute  27  Eliz. 
c.  4.  The  Vice-Chancellor  correctly  puts  it  thus :  "  It  is 
settled  that  if  husband  and  wife,  eacn  of  them  having  in- 
terests, no  matter  how  much,  or  of  what  degree,  or  of  what 
(][uality,  come  to  an  a^eement  which  is  afterwards  embodied 
in  a  settlement,  that  is  a  bargain  between  husband  and  wife 
which  is  not  a  transaction  without  valuable  consideration." 
If  the  testator's  declaration  of  wish  is  put  out  of  the  ques- 
tion, it  is  quite  clear  then  that  there  is  in  the  present  case 
abundant  valuable  consideration  for  the  settlement.  On 
looking  at  the  will  I  cannot  but  feel  great  doubt  as  to 
whether  that  declaration  had  any  eSett  at  all,  having  regard 
to  the  circumstance  that  the  lady  was  absolute  tenant  in  fee 
simple,  with  a  full  power  of  selling,  mortgaging,  giving 
away,  or  doing  whatever  she  liked  with  the  property  up  to 
the  time  of  lier  marriage.  The  declaration  of  wish  is,  ''  Ihat 
in  case  my  said  daughter  shall  marry,  she  shall  before  marry- 
ing settle  the  same  estate  for  her  own  separate  use  for  life 
independent  of  her  husband,  and  to  such  uses  as  she  shall 
by  her  will  and  notwithstanding  her  coverture  appoint." 
The  testator  says,  ''I  wish  you  to  do  that  before  you  marry;" 
but,  in  my  judgment,  she  was  not  bound  to  do  it,  and  might 
have  made  a  bargain  with  her  husband  before  marriage,  as 
part  of  the  price  of  the  marriage,  that  she  would  not  execute 
a  settlement,  but  would  allow  nim  to  have  his  marital  right. 
But  it  is  urged  that,  nothing  having  been  done  before  the 
marriage,  either  in  the  way  of  making  a  settlement  or  bar- 
632]  gaining  *that  no  settlement  should  be  made,  equi- 
table interests  have  upon  the  marriage  arisen  in  accordance 
with  the  limitations  of  the  settlement  which  the  testator 
wished  to  be  made.     But  supposing  this  contention  to  be 


(»)  IMy.  ACr.,  17. 
(•)  16  Beav.,  408. 


(»)  16    Beav.,    694;     affirmed    by  the 
Lords  Justices,  17  Jur.,  667. 
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well-founded,  if  the  wife  had  come  to  the  court  the  day 
after  the  marriage,  and  had  said,  ^'I  forgot  to  make  a  set- 
tlement; be  good  enough  to  make  one  according  to  my 
lights  under  the  will,"  what  is  the  settlement  whicn  in  that 
case  would  have  been  made  ?  Beyond  all  question  the  set- 
tlement that  would  have  been  made  by  the  court  would 
have  been  a  settlement  giving  her  a  life  estate  for  her  sepa- 
rate use  without  power  of  anticipation,  and  a  power  of  ap- 
pointment by  will  which  she  could  not  release  or  destroy, 
so  as  to  entitle  her  to  dispose  of  the  estate  afterwards,  for 
the  restraint  upon  anticipation  would  have  been  framed  so 
as  to  prevent  her  dealing  with  the  inheritance  by  acts  inter 
mvos.  That  being  so,  if  that  is  the  nature  of  the  equitable 
interests  which  arose  on  the  marriage,  it  is  quite  clear  that 
the  wife  had  no  power  of  joining  in  the  mortgage  which  was  . 
made  to  the  plaintiff,  and  that  the  plaintiff's  bill  ought  to 
be  dismissed,  as  it  was  dismissed  by  the  yice-Chancellor, 
with  costs  as  against  the  trustees,  but,  of  course,  without 
prejudice  to  the  plaintiff's  claim  against  any  interest  which 
the  husband  himself  takes  under  this  settlement.  The  ap- 
peal will  be  dismissed  with  costs. 
Melush,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Solicitors :  Johnston  &  Harrison  ;  J.  L.  Morris. 

See  note  to  Price  v.  Jenkins,  anUf  p.  860. 


[6  Chancery  Division,  634.] 
V.C.a,  Nov.  4,  29,  1876:    C.A.,  Feb.  28,  1877. 

*Adams  V.  Angell.  [634 

[1871      A.      8.] 

Mortgage — Equity  of  Redemption.^  Purchase  of  by  First  Mortgagee — Effect  on  Rights  of 

Second  Mortgagee — Intention — Evidence. 

After  A  decree  in 'a  foreclosnre  suit  to  which  both  the  mortgagor  and  the  first  and 
second  mortgagees  were  parties,  the  plaintiff,  the  first  mortg^agee,  purchased  the 
equity  of  redemption  from  the  trustee  in  bankruptcy  of  the  mortgagor,  and  by  the 
deed  of  assignment,  in  consideration  of  £1,S80  (the  sum  due  on  the  first  mortgage), 
retained  by  the  first  mortgagee  **  in  full  satisfaction  of**  his  debt,  and  of  £20  paid  to 
the  trustee  (making  the  purchase-money  of  £1,400),  the  trustee  assigned  the  mort- 
gaged property  to  the  first  mortgagee,  "  subject  to  the  aforesaid  claim  "  of  the  second 
mortgagee.  The  value  of  the  mortgaged  property  did  not  exceed  £1,880.  The 
second  mortgagee  contended  that  the  effect  of  this  purchase  was  to  extinguish  the 
first  mortgage  debt,  and  to  let  in  his  own  charge  as  a  first  incumbrance.  A  cor- 
respondence took  place  between  the  solicitors  of  the  first  mortgagee  and  the  trustee 
at  the  time  of  the  purchase : 

Held,  by  the  Court  of  Appeal  (afiirming  the  decision  of  Hall,  V.C.),  that  looking 
at  the  surrounding  circumstances  the  conveyance  sufficiently  expressed  an  intention 
to  keep  the  first  mortgage  alive ;  and  that  Toulmin  v  Steers  (*)  did  not  apply. 

(»)  8  Mer.,  210. 

22  Eno.  Rep.  47 
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Heldy  also,  by  the  Vice-Chancellor,  that,  the  qaestion  being  one  of  intention,  a  cor- 
respondence between  the  solicitors  of  the  first  mortgagee  and  the  trustee  in  bank* 
ruptcy  at  the  time  of  the  purchase,  was  admissible  in  evidence,  on  the  question 
whether  it  was  intended  to  keep  the  first  mortgage  alive. 

The  rule  in  Toulmin  v.  Steere  is  not  to  be  extended ;  and  whether  that  decision  is 
binding  on  the  Court  of  Appeal,  qftcere. 

By  indenture  dated  the  18th  of  May,  1863,  the  defendant 
Angell  mortgaged  to  the  plaintiff  Adams  certain  leasehold 
hereditaments  in  the  parisn  of  Paddington,  to  secure  £900 
and  interest. 

Subsequently  Angell  mortgaged  the  same  hereditaments, 
together  with  other  property,  to  Newsom. 

Default  was  made  by  Angell  in  payment  of  the  principal 
and  interest  secured  by  the  first  mortgage,  and  the  plaintiff 
entered  into  possession  of  the  mortgaged  property;  and  on 
the  12th  of  January,  1871,  filed  his  bill  against  Angell  for 
foreclosure. 

From  Angell's  answer  it  appeared  that  Newsom  claimed 
to  have  a  charge  upon  the  property.  The  plaintiff,  on  the 
635]  27th  of  February,  *1873,  amended  his  bill  by  making 
Newsom  a  defendant ;  and  Newsom,  by  his  answer,  claimed 
upwards  of  £1,900,  and  an  arrear  of  interest  as  due  upon 
his  mortgage. 

On  the  21st  of  November,  1874,  the  decree  usual  in  a  suit 
by  first  mortgagee  in  possession  against  mortgagor  and 
second  mortgagee  was  made,  directing  accounts  and  suc- 
cessive foreclosures  against  Newsom  and  Angell. 

On  the  16th  of  February,  1875,  the  plaintiff  carried  in  his 
account  as  mortgagee. 

On  the  4th  of  June,  1876,  Angell  was  adjudicated  a 
bankrupt ;  and  on  the  9th  of  July,  1875,  Francis  Cooper 
was  appointed  trustee  in  the  bankruptcy. 

No  further  proceedings  were  taken  in  the  suit  until  the 
7th  of  February,  1876,  when  the  plaintiff  obtained  an  or- 
der of  revivor  against  Cooper ;  and  about  the  same  time 
entered  into  an  arrangement  for  the  purchase  from  Cooper 
of  the  equity  of  redemption,  which  was  carried  into  effect 
by  the  following  deed : — 

By  an  indenture  dated  the  17th  of  March,  1876,  and 
made  between  Cooper  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  after  reciting  the  two  leases  of  the  mort- 
gaged property,  the  mortgage  to  the  plaintiff,  the  default  in 
payment,  the  entry  of  the  plaintiff,  the  filing  of  the  bill 
and  its  amendment  by  adding  as  a  defendant  thereto  New- 
som (^*who  hacj,  or  claimed  to  have,  some  mortgage  or  in- 
cumbrance affecting  the  said  premises,  and  who  had  refused 
either  to  disclaim  or  redeem    ),  and  the  decree  made  in  the 
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suit,  that  £1,380  was  due  to  the  plaintiff,  the  bankruptcy 
of  Angell  and  the  appointment  oi  Cooper  as  trustee  in  the 
bankruptcy;  and  after  reciting  that  Cooper,  as  such  trus- 
tee, had  contracted  with  the  plaintiff  Adams  "for  the  abso- 
lute sale  to  him,  subject  to  tne  said  claim  of  the  said  J.  E. 
Newsom,"  of  the  premises  comprised  in  and  demised  by 
the  leases  for  all  the  respective  residues  of  the  terms  thereby 
granted,  and  also  the  hxtures  and  fittings,  at  the  price  of 
£1,400;  and  that  ^4t  had  been  agreed  that  the  said  sum  of 
£1,380  so  due  upon  the  security  of  the  said  mortgage  as 
aforesaid  should  be  retained  by  the  said  F.  S.  Adams  out 
of  the  purchase-money,"  it  was  witnessed  that  in  pursuance 
of  the  said  agreement,  and  'Mn  consideration  of  tne  sum  of 
£1,380  retained  by  him  the  said  F.  S.  Adams,  in  full  satis- 
faction of  the  ^said  sum  of  £1,380  so  as  aforesaid  [636 
remaining  due  and  owing  to  him  upon  the  said  mortgage  se- 
curity (and  which  last-mentioned  sum  the  said  S.  F.  Adams 
doth  hereby  declare  to  be  fully  satisfied  accordingly,  and 
from  the  same  doth  hereby  release  the  said  F.  Cooper  and 
T.  G.  Angell,  their  respective  heirs,  executors  and  adminis- 
trators); and  also,  in  consideration  of  £20"  to  the  said  F. 
Cooper  paid  by  the  said  T.  G.  Angell,  *'the  receipt  whereof 
making,  with  the  said  sum  of  £1,380  retained  as  aforesaid, 
the  said  purchase-money  of  £1,4()0,  and  that  the  same  is  in 
full  for  tne  absolute  purchase  of  the  said  hereditaments  and 

g remises,  the  said  F.  Cooper  doth  hereby  acknowledge," 
ooper  did  thereby  assign  to  the  plaintiff,  his  executors, 
administrators  and  assigns,  all  the  premises  comprised  in 
the  leases  for  the  respective  residues  of  the  term  of  years 
granted  by  the  said  leases  respectively,  subject  to  the  pay- 
ment of  the  rents  and  to  the  performance  of  the  covenants, 
^'and  subject  to  the  aforesaid  claim  of  the  said  J.  £. 
Newsom." 

This  deed  was  executed  by  Cooper,  but  not  by  the 
plaintiff. 

Two  summonses  were  then  taken  out  by  the  plaintiff's 
solicitors,  one  to  proceed  under  the  decree  and  order  of  re- 
vivor, and  the  other  that,  with  the  consent  of  Cooper,  all 
further  proceedings  in  the  suit  against  Cooper  and  Angell 
should  be  stayed. 

On  the  10th  of  April,  1876,  an  order  was  made  on  the  lat- 
ter summons  founded  on  an  affidavit  proving  the  execution 
of  the  assignment,  and  notwithstanding  the  objection  of 
Newsom,  who  had  been  served  with  the  summons.  The 
former  summons  was  adjourned  from  time  to  time,  as  it  ap- 
peared, in  order  to  enable  Newsom  to  effect  a  compromise, 
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and  this  not  having  been  done,  Newsoin  raised  the  conten- 
tion that  the  efifect  of  this  purchase  by  the  plaintiff  of  the 
equity  of  redemption  had  been  to  extinguish  his  mortgage 
debt,  and  that  such  debt  being  satisfied,  he  Newsom  had  be- 
come first  incumbrancer,  and  accordingly  that  the  certificate 
should  find  that  nothing  was  owing  to  the  plaintiff,  and  that 
there  was  owing  to  Newsom,  as  first  incumbrancer,  what 
npon  taking  the  account  of  the  amount  owing  to  him  should 
appear  to  be  due ;  and  upon  this  question  the  summons 
was  adjourned  into  court.  A  correspondence  took  place 
between  Messrs.  Sheffield  &  Sons,  the  solicitors  of  the  plain- 
tiff, and  the  defendant  Cooper,  about  the  time  of  the  pur- 
637]  chase  of  the  equity  of  redemption,  and  there  was  *al8o 
a  subsequent  correspondence  between  Messrs.  Sheffield  & 
Sons  and  the  solicitors  of  Newsom,  in  the  course  of  which 
Messrs.  Sheffield,  whilst  writing  to  Newsom' s  solicitors  on 
the  28th  of  June,  1876,  for  particulars  of  his  charges  on  the 
property,  stated  that  their  client  waived  as  against  Newsom 
any  release  or  assignment  of  the  equity  of  redemption,  and 
was  willing  to  be  redeemed  in  the  pending  suit.  The  gen- 
eral effect  of  this  correspondence  is  stated  in  the  judgment 
of  the  Vice-Chancellor.  It  appeared  that  Newsom' s  mort- 
gage comprised  other  property  as  well  as  that  comprised  in 
the  plaintiff's  mortgage;  that  the  property  comprised  in 
the  plaintiff's  mortgage  had  been  put  up  for  sale  by  him 
in  November,  1870,  at  a  reserve  price  or  £1,200,  and  had 
not  been  sold,  and  that  it  was  not  actually  worth  more  than 
the  amount  of  the  first  mortgage. 

The  cause  was  heard  before  Vice-Chancellor  Hall  on  the 
4th  of  November,  1876. 

Hdstings^  Q.C.,  and  Whitehorne^  for  the  plaintiff:  The 
contention  of  the  defendant  Newsom  is  founded  upon  a 
passage  in  the  judgment  of  Sir  William  Grant,  M.K.,  in 
Toulmin  v.  Sieere{'),  to  the  following  effect :  ''The  cases  of 
Oreswold  v.  Mar  sham  (*)  and  Mocaita  v.  Murgairoyd  {*)  are 
express  authorities  to  show  that  one  purchasing  an  equity 
of  redemption  cannot  set  up  a  prior  mortgage  of  his  own, 
nor,  consequently,  a  mortgage  which  he  has  got  in,  against 
subsequent  incumbrances  of  which  he  had  notice."  Now, 
first,  this  is  an  obiter  dictum;  secondly,  the  cases  cited  are 
not  authorities  for  the  broad  proposition  in  support  of  which 
Sir  William  Grant  cited  them ;  and,  thirdly,  the  doctrine 
thus  laid  down  in  Toulmin  v.  Steere  has  been  received  with 

(»)  8  Mer.,  210,  224. 
(2)  Hil.  T.,  1  Jac.  2,  Rei?.  Lib.  A,  1686,  fo.  899  ;  2  Oh.  Cas.,  HO. 

(8)  1  P.  Wms.,  393. 


Vol.  v.]  CHANCERY  DIVISION.  373 

C.A.  Adams  v.  AngelL  1877 

doubt  and  hesitation  by  almost  every  subsequent  judge  who 
has  observed  upon  it.  As  to  the  second  point :  In  Gres- 
wold  V.  Marsham^  the  mortgagee,  having  notice  of  the 
claims  of  two  subsequent  judgment  creditors  who  desired 
to  pay  him  off,  bought  the  equity  of  redemption  cheaper 
by  the  exact  amount  of  the  judgments  of  which  he  had  no- 
tice, and  the  case  was  clear  for  *relief  in  favor  of  the  [638 
judgment  creditors  against  him,  not  qud  mortgagee,  but 
qud  purchaser  of  the  equity  of  redemption ;  and  though  in 
that  case  the  purchase  was  after  a  decree  in  a  foreclosure 
suit,  it  was  a  suit  to  which  the  judgment  creditors  were  not 
parties:  Dart's  Vendors  and  JPurchasers Q-  Mocatta  v. 
Murgatroydi^)  is  still  less  an  authority.  There  the  care- 
lessness and  long  acquiescence  of  the  mortgagee  of  a  ship 
was  held  to  amount  to  an  implied  consent  to  subsequent 
mortgages  on  the  ship  so  as  to  give  a  preference  to  them, 
and  it  was  held  that,  though  the  first  mortgagee  took  a  re- 
lease of  the  equity  of  redemption,  this  did  not  oblige  him 
to  pay  off  the  intermediate  mortgages  if  he  would  waive 
the  release.  Then,  upon  the  third  point,  the  decision  in 
Toulmin  v.  Si€er€{*)  is  questioned  in  Parry  v.  Wright  {*)y 
Watts  V.  Symes  (*),  Hayaen  v.  KirJcpatrick  (•),  Anderson  v. 
Pignet(^\  and  Steoens  v.  Mid-Hants  Railway  Company  {^. 
Squire  v.  Ford(^)  is  in  fact  the  solitary  case  in  which  Toul- 
min V.  Steere  is  mentioned  with  anything  like  approval,  and 
there  the  remark  of  Vice-Chancellor  Turner  upon  it  was  an 
obiter  dictum^  for  he  expressly  said  (")  that  it  did  not  ap- 
ply to  the  case  then  before  him.  Moreover,  in  Toulmin  v. 
Steere  the  mortgage  debt  had  been  in  effect  paid  off. 

Then,  upon  principle,  after  a  decree  in  a  foreclosure  suit, 
whereby  the  rights  or  three  persons  have  been  ascertained, 
and  their  priorities  settled,  a  dealing  between  two  of  them 
behind  the  back  of  the  third,  as  it  cannot  prejudice  the 
rights  of  the  third  person,  so  it  cannot  entitle  him  to  take 
any  benefit  under  it.  The  question  is  in  fact  one  of  inten- 
tion. The  mere  fact  of  the  first  mortgagee  buying  the 
equity  of  redemption  is  not  enough.  The  first  mortgage 
was  not  paid  off,  and  to  attribute  to  the  first  mortgagee  the 
intention  to  postpone  his  debt  to  that  of  the  second  mort- 

f;age,  and  so  to  pay  £20  in  order  to  have  the  privilege  of 
osing  £1,380,  would  be  absurd.     Upon  this  point  the  cor- 
respondence which  took  place  between  the  solicitors  of  the 

(»)  6th  ed.  p.  917.  (•)  84  Beav.,  646;  see  p.  648. 

(«)  1  P.  Wma.,  893.  (')  Law  Rep.,  8  Ch.,  180;   see  p.  187. 

(»)  8  Mer.,  210.  (*)  Law  Rep.,  8  Ch.,  1064. 

(*)  6  Russ.,  142;  see  p.  148.  (»)  9  Hare,  47. 

(*)  1  D.  M.  &  G.  240;  see  p.  244.  (»»)  9  Hare,  60. 
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plaintiff  and  Cooper  at  the  time  of  the  purchase  is  admis- 
639]  sible  in  evidence  *to  show  the  plaintiff's  intention  to 
keep  alive  his  mortgage  debt  as  between  himself  and 
Newsom. 
[They  also  referred  to  Piaher  on  Mortgages  (').] 
nicJcinsoTi,  Q.C.,  W.  Pearson,  Q.C.,  and  Maidlow,  for 
the  defendant  Newsom ;  It  is  possible  that  Tovlmin  v. 
Steere  (')  may  have  to  be  reconsidered,  but  meanwhile  it  is 
the  law  of  the  land,  and  when  a  doctrine  has  been  established 
by  so  eminent  a  judge,  and  recognized  for  snch  a  length  of 
time,  it  will  not  be  disturbed  except  by  a  Court  of  Appeal. 
The  question  is  not  one  of  priority  between  two  existing 
debts,  but  whether  one  of  two  formerly  existing  debts  has 
not  been  satisfied  or  extinguished ;  and  if  the  intentioD  of 
the  parties  is  to  be  regarded,  it  mast  be  the  Intention  which 
they  have  expressed  by  their  solemn  deed  ;  for  the  corre- 
spondence between  the  plaintiff's  solicitors  and  Cooper  is  not 
as  against  Newsom  admissible  as  evidence  of  the  intention 
of  the  parties  to  the  deed.  Now  the  deed  in  this  case 
app^rs  expressly  framed  with  the  view  of  showing  that 
the  first  mortgage  debt  was  to  be  treated  as  satisfied,  and 
that  the  doctrine  of  Tovlmin  v.  Sleere  was  to  apply.  Had 
Ur  been  the  intention  of  the  parties  to  keep  alive  the  first 
mortgage,  they  might  have  adopted  that  ordinary  convey- 
ancing expedient  of  assigning  the  debt  to  a  trustee  for  the 
purchaser ;  but  instead  of  this,  they  expressly  declare  that 
the  first  mortgage  is  to  be  treated  as  satisfied ;  and  the  prop- 
erty is  assigned  subject  only  to  Newsom' s  claim.  This  is 
a  stronger  case  than  Toulmm  v.  Sieere,  and  though  it  may 
have  been  thought  that  the  doctrine  laid  down  in  that  case 
ought  not  to  be  extended,  no  case  has,  since  1817  (the  date 
of  the  decision),  been  decided  in  opposition  to  it.  It  was 
approved,  amongst  other  instances,  by  Lord  Justice  Turner 
in  Sgui7'e  v.  Ji'ord  ('),  cited  without  objection  in  Sugden's 
Vendors  and  Purchasers  {'),  and  the  same  principles  were 
acted  upon  in  Parry  v.  Wright  (*),  Smith  v.  Phillips  (*), 
lind  Tyler  v.  LaJce  (') ;  and  in  it,  as  in  this  case,  the  pnr- 
640]  chaser  *paid  less  than  he  otherwise  would  for  the 
equity  of  redemption  (here  only  £20),  because  he  retained 
out  of  the  purchase-money  the  amount  of  his  own  mortgage 
'  't.     The  case  is,  however,  more  like  Greswold  v.  Mar- 

iBt  ed.,  p.  44S,  <■)  I  S.  A  S.,SB9-  affirmed,  5  Rum., 

3  Mer..  alO.  14i. 

9  H«re,  47.  (*)  1  Keen,  894. 

Lasted.,  p.  616.  (')  4  Sim,,  861. 
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shafa  (*),  as  explained  in  Dart's  Vendors  and  Purchasers  ('), 
which  was,  in  fact,  a  suit  in  equity  by  judgment  creditors 
against  a  prior  mortgagee  who  had  foreclosed  and  then 
bought  the  equity  of  redemption,  and  the  question  could 
not  have  been  whether  the  plaintiffs  had  or  had  not  a 
charge,  for  their  title  to  a  cnarge  could  not  have  been 
disputed,  but  it  must  have  been  one  of  priority,  and  upon 
that  question  notice  is  of  great  importance.  So  here,  the 
plaintiff,  having  notice  of  Newsom's  claim  before  he  made 
ills  purchase,  must  pay  that  claim  out  of  the  estate,  and 
cannot  set  up  his  own  satisfied  debt  against  it ;  and  neither 
of  the  cases  cited  on  the  other  side  have  any  direct  bearing 
as  authorities  against  our  contention. 
Hastings^  in  reply. 

Nov.  29.  Hall,  V.C,  after  stating  the  facts  of  the  case, 
continued :  It  is  clear,  from  several  of  the  letters  between 
Messrs.  Sheffield  &  Sons  and  Cooper,  that  Messrs.  Sheffield 
&  Sons  negotiated  with  Cooper  to  buy  up  his  interest,  not 
because  it  was  worth  anything,  but  because  they  considered 
that  by  so  doing  they  would  prosecute  the  foreclosure  suit 
with  greater  facility,  and  that  Messrs.  Sheffield  &  Sons,  in 
negotiating  with  Newsom,  did  so,  being  willing  to  pay  him 
his  costs  to  get  rid  of  his  interest  and  of  the  necessity  of 
foreclosing  him.  I  should  have  mentioned  that  Ifewsom's 
security  included  other  property  besides  that  mortgaged  to 
the  plaintiff.  The  value  of  the  other  property  does  not 
appear,  but  after  having  read  the  affidavit  of  Newsom  and 
his  solicitors,  filed  since  the  hearing  before  me,  it  is,  I  think, 
clear  that  Newsom  would  have  accepted  some  small  sum  in 
addition  to  his  costs  for  his  interest ;  and  I  think  that  there 
can  be  no  doubt  that  the  value  of  the  *mortgaged  [641 
property  was  not  more  than  the  amount  owing  on  the  first 
mortgage. 

Now,  it  has  been  contended  before  nae  on  behalf  of  New- 
som that  the  deed  of  assignment  operated  as  a  satisfaction 
of  the  first  mortgage,  not  only  as  between  the  plaintiff  and 
Cooper,  but  also  for  the  benefit  of  Newsom.  Tne  argument 
is  founded  on  the  case  of  Toulmin  v.  Steere  ("),  and  the 
cases  of  Oreswold  v.  Marsham  (*)  and  Mocatta  v.  Mur- 
gatroyd  ('),  referred  to  by  Sir  William  Grant  in  his  judgment 
in  that  case,  and  on  Parry  v.  Wright  (*).     The  plaintiffs' 

<»)  HiU.  T.,  1  Jac.,  2,  Reg.  Lib.  A.,        (*)  2  Ch.  Gas.,  170. 
1685,  fo.  899 ;  Ch.  Cae.,  170.  (»)  1  P.  Wms.,  893. 

(«)  6th  ed.,  p.  917.  (•)  1  8.  A  S.,  869;  affirmed,  6  Ruaa., 

(»)  8  Mer.,  210.  142. 
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counsel,  on  the  other  hand,  urged  that  these  cases  have 
been  questioned  or  disapproved,  and  are  not  to  be  followed, 
and  further,  that  they  are  inapplicable  to  a  case  like  the 
present. 

Doubtless  those  cases  have  been  questioned.  In  Oregg 
V.  Arrott  (*)  Sir  E.  Sugden  said  that  he  and  Sir  Samuel 
Romilly  thought  "at  the  time"  it  was  wrong,  and  in  Waits 
V.  Symes{*)  Lord  Justice  Knight  Bruce  expressed  doubts  as 
to  the  decision.  In  the  recent  case  of  Stevens  v.  Mid-Havis 
Railway  Company  (")  Lord  Justice  James  said  as  to  MacoUa 
V.  Murgatroyd^  Tovlmin  v.  Steere^  and  Parry  v.  Wright^ 
*' Those  cases  perhaps  some  day  will  have  to  be  reconsid- 
ered, but  it  is  quite  clear  that  their  principle  is  not  to  be 
extended.  Probably  they  are  rendered  innocuous  by  this, 
that  conveyances  exclude  their  application  by  putting  in 
three  or  four  lines,  saying  that  the  original  debt  is  to  be 
considered  as  subsisting  for  the  benefit  of  the  person 
who  has  paid  it  oflf."  But  the  decision  in  Toulmin  v. 
Steere  was  recognized  by  Sir  George  Turner  in  Squire  v. 
Ford(^\  hy  Sir  J.  Leach  and  Lord  Lyndhurst  in  Parry 
V.  Wrighty  in  effect  by  Lord  St.  Leonards  in  Armstrorig  v. 
Oarneit  (*),  and  by  Lord  Cranworth  in  Otter  v.  Lord 
Vaux  (•).  In  Anderson  v.  Pignet  (')  it  was  referred  to  by 
Lord  Selborne  as  having  been  questioned  by  some  persons, 
but  his  Lordship  did  not  say  that  he  disapproved  or  ap- 
proved of  it.  It  IS  said  in  some  of  the  cases  tnat  the  priority 
may  be  preserved.  It  appears  to  me  that  the  question,  after 
642]  all?  *is  one  of  intention.  A  mortgagee  who  purchases 
an  equity  of  redemption  from  a  vendor  liable  to  pay  the 
mortgage  debt,  ought,  it  would  seem,  in  the  absence  of 
contract  to  the  contrary,  ordinarily  to  be  considered  as  giv- 
ing up  his  claim  as  creditor  against  the  estate,  and  not 
merely  his  personal  remedy  against  the  mortgagor.  The 
parties  can  well  arrange  to  the  contrary,  but  not  doing  so, 
it  seems  reasonable  that  the  debt  satisfied  for  one  purpose 
should  be  deemed  satisfied  for  all  purposes.  That  this 
involves  a  second  mortgagee  being  placed  in  a  better  posi- 
tion than  he  previously  was,  does  not  seem  to  me  to  aflfect 
the  question.  Indeed  the  improved  position  of  the  second 
mortgagee  would  seem,  after  all,  to  be  only  consistent  with 
his  contract,  if  such  contract  be  considered  (as  it  reasonably 
may  be)  to  have  been  a  contract  that  he  should  have  a 
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security  on  the  property,  but  subject  to  a  prior  charge  so 
long  as  the  creditor  having  that  charge  remained  unpaid. 
However,  in  reference  to  these  observations,  I  desire  to  say 
that  if  Tmilmin  v.  Steere  (*),  and  other  cases  not  in  principle 
distinguishable  from  it,  are  to  be  reconsidered,  1  do  not 
think  it  is  for  me  to  do  so.  I  hold  myself  bound  by  them. 
I  now  proceed  to  consider  whether  those  cases  are  applicable 
to  the  present  case. 

I  have  stated  the  effect  of  the  correspondence  between 
the  several  parties  subsequent  to  the  bankruptcy  of  Angell. 
This  correspondence  shows  that  for  the  plaintiff  to  have 
purchased  the  equity  of  redemption  on  terms  involving  the 
extinguishment  of  his  mortgage  as  between  himself  and 
Newsom,  would  have  been  forliim  to  purchase  that  which 
was  really  worth  nothing,  paying  as  the  price  whatever  sum 
Newsom,  whose  claim  was,  as  above  shown,  a  large  one, 
might  establish  as  the  amount  of  his  claim,  and  that, 
although  he  and  Newsom  were  contemporaneously  negotiat- 
ing for  the  purchase  and  sale  of  Newsom' s  interest  for  a 
trine ;  and  it  is  to  be  observed  that  if  the  amount  which 
would  be  found  due  to  iS"ewsom  was  more  than  the  property 
(including  the  other  property  in  Newsom' s  securities)  was 
worth  (which  it  seems  is  probably  the  case),  the  plaintiff 
would  only  be  purchasing  the  equity  of  redemption  in  order 
to  make  a  present  of  it  and  of  the  amount  of  the  first  mort- 
gage (or  so  much  thereof  as  the  property  was  worth)  to 
*Newsom;  because,  under  such  circumstances,  he  [643 
could  not  redeem  Newsom.  I  think  it  a  just  and  proper 
conclusion  that  the  intention  of  the  plaintiff  was  not  that 
he  should,  after  having  completed  the  purchase  of  the  equity 
of  redemption,  be  in  the  position  above  mentioned ;  and 
that  his  vendor  did  not  suppose  that  the  plaintiff  was  un- 
dertaking either  to  pay  off  the  second  mortgagee,  or  to  give 
the  second  mortgagee  the  position  of  first  mortgagee ;  al- 
though no  doubt  tne  vendor  had  an  interest  in  the  plain- 
tiff's oeing  in  that  position,  inasmuch  as  thereby  the  right 
of  proof  of  the  second  mortgagee  against  the  mortgagor's 
estate  would  be  got  rid  of  or  reduced. 

It  has  been  contended  before  me  that  I  cannot  look  at 
this  correspondence ;  that,  the  contract  for  purchase  being 
completed,  the  purchase-deed  alone  can  be  looked  at.  I 
will  first  consider  the  case,  looking  at  the  deed  alone,  and 
so  doing  I  think  it  is  a  just  view  of  the  case  that  the  pur- 
chaser bought  that  which  was  a  subject-matter  of  a  litiga- 
tion which  was  then  pending,  and  which,  as  between  the 
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parties  to  the  litigation  other  than  the  vendor,  would  be 
continued,  and  would  as  between  such  other  parties  not  bi^ 
affected  by  the  transaction  of  the  purchase  of  the  equity  of 
redemption.  The  expressions  in  the  deed  as  to  the  debt 
being  satisfied,  I  read  as  being  a  satisfaction  only  as  between 
the  parties  to  the  deed,  and  the  purchaser  taking  subject  to 
Newsom's  "claim"  (and  its  being  treated  as  a  '*claim"  is 
not,  I  think,  unimportant),  I  read  as  contemplating  that  the 
purchaser's  position  would  be  that  of  owner  of  the  property 
subject  to  a  claim  not  in  any  way  improved  or  varied  by  the 
transaction  of  purchase,  but  left  to  be  worked  out  and 
ascertained  in  the  suit  irrespective  of  the  purchase. 

I  will  now  consider  whether  the  correspondence  can  be 
looked  at.  I  think  that  as  between  the  plaintiff  and  New- 
som,  the  correspondence  is  admissible  in  evidence  to  ascer- 
tain whether  as  between  them  the  plaintiff's  mortgage 
should  be  considered  as  subsisting.  It  is  to  be  observed 
that  there  is  not  in  the  present  case  any  difficulty  by  reason 
of  the  extinguishment  of  any  legal  term  of  years  or  other 
legal  security  for  the  plaintiff's  debt.  On  the  whole,  my 
decision  is  in  favor  of  tne  plaintiff  upon  the  deed  itself,  and 
also  separately  on  the  deed  and  correspondence.  There- 
644]  .  fore  the  account  *must  be  taken  as  between  the 
plaintiff  and  Newsoni,  in  reference  to  the  plaintiff's  mort- 
age, as  if  the  purchase  had  not  taken  place ;  and  I  think 
fr.  Newsom  should  not  have  raised  his  contention,  and 
must  pay  the  plaintiff  the  costs  of  the  hearing  before  me. 


s 


The  defendant  Newsom  appealed.  The  appeal  was  heard 
on  the  28th  of  February,  1877. 

Dickinson,  Q.C.,  and  TT.  Pearson,  Q.C.  {Maidlow  with 
them),  for  the  appellant :  We  say  that  the  first  mortgagee 
has  given  up  his  security  and  become  the  owner  of  the 
estate  subject  to  a  charge :  Toulmin  v.  Steere  (*) ;  Waring 
V.  Ward  (") ;  Broxon  v.  Stead  (") ;   Watts  v.  Symes  (*). 

[Jessel,  M.R.:  That  case  seems  to  treat  the  point  as  de- 
pending on  intention.] 

The  bankruptcy  does  not  affect  the  matter,  it  only  trans- 
fers the  right  to  redeem  to  the  trustee. 

[James,  L.J.:  Suppose  he  had  redeemed,  would  that 
have  let  in  your  security  ?] 

Possibly  not,  because  it  might  be  held  that  the  trustee's 
doing  anything  which  would  have  that  effect  would  be  such 
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a  palpable  breach  of  trust  that  no  one  could  take  advantage 
of  it.  Anderson  v.  Pignet  (*)  was  relied  on  by  the  plaintiff, 
but  it  is  irrelevant,  for  the  extinguishment  there  was  pre- 
vented by  an  outstanding  term.  This  conveyance  deprives 
us  of  the  remedy  to  which  we  should  otherwise  be  entitled 
under  the  decree,  and  is  to  our  prejudice  unless  treated  as 
having  the  effect  which  we  contend.  The  law  is  laid  down 
in  our  favor  in  Sugden's  Vendors  and  Purchasers  ("),  and 
Dart's  Vendors  and  Purchasers  ('). 

Hastings^  Q.C.,  and  Whitehorne^  for  the  plaintiff,  were 
not  called  on. 

* Jessel,  M.  R.  :  As  the  present  case  is  distinguish-  [645 
able  from  Toulmin  v.  Steere  (*)  it  is  not  necessary  for  us  to 
consider  whether  that  case  is  or  is  not  binding  on  the  Court 
of  Appeal.  The  Vice-Chancellor  rightljr  considered  that  it 
was  binding  upon  him  as  a  judge  of  hrst  instance,  and  it 
ought  perhaps  to  be  held  that  it  is  binding  on  the  Court  of 
Appeal,  and  that  only  the  House  of  Lords  has  power  to 
overrule  it.  On  that  point  I  will  give  no  opinion.  Assum- 
ing it,  however,  to  be  binding  upon  us,  it  amounts  to  no 
more  than  this,  that  in  the  case  of  a  purchase  from  the 
owner  of  an  equity  of  redemption,  in  which  the  purchase- 
money  is  partly  applied  in  paying  off  incumbrances,  the 
purchaser  with  notice,  whether  actual  or  constructive,  of 
other  incumbrances  is  not,  in  the  absence  of  any  contempo- 
raneous expression  of  intention,  entitled  as  against  the 
other  incumbrancers,  of  whose  securities  he  has  notice,  to 
say  afterwards  that  the  incumbrances  so  paid  off  are  not 
extinguished.  It  does  not  go  beyond  that,  and  there  are 
several  authorities  which  say  that  this  doctrine  is  not  to  be 
carried  further.  Now  in  a  court  of  equity  it  has  always 
been  held  that  the  mere  fact  of  a  charge  having  been  paid 
off  does  not  decide  the  question  whether  it  is  extiuguisned. 
If  a  charge  is  paid  off  by  a  tenant  for  life,  without  any  ex- 
pression of  his  intention,  it  is  well  established  that  he 
retains  the  benefit  of  it  against  the  inheritance.  Although 
he  has  not  declared  his  intention  of  keeping  it  alive,  it  is 
presumed  that  his  intention  was  to  keep  it  alive,  because  it 
is  manifestly  for  his  benefit.  On  the  other  hand,  when  the 
owner  of  an  estate  in  fee  or  in  tail  pays  off  a  charge,  the 
presumption  is  the  other  way,  but  in  either  case  the  person 
paying  off  the  charge  can,  by  expressly  declaring  his  inten- 
tion, either  keep  it  alive  or  destrov  it.  If  there  is  no  reason 
for  keeping  it  alive,  then,  especially  in  the  case  of  an  owner 
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in  fee,  equity  will,  in  the  absence  of  any  declaration  of  his 
intention,  destroy  it ;  but  if  there  is  any  reason  for  keeping 
it  alive,  such  as  the  existence  of  another  incumbrance, 
equity  will  not  destroy  it.  So,  in  the  case  of  a  purchase, 
there  is  no  doubt  that  the  purchaser  who  pays  oflf  a  charge, 
though  merely  equitable,  may  have  it  assigned  to  a  trustee 
for  himself,  and  it  will  protect  him  against  mesne  incum- 
646]  brances  if  there  are  any.  So,  also,  it  is  *admitted, 
that  if  without  §oing  through  the  ceremony  of  the  assign- 
ment of  an  equitable  charge — an  assignment  which  really 
passes  nothing — a  declaration  is  inserted  in  the  deed  that 
the  charge  shall  be  treated  as  remaining  on  foot  for  the  pur- 
pose of  protecting  the  purchaser  against  mesne  incum- 
brances, then  the  charge  is  treated  as  remaining  on  foot  and 
protects  him.  The  intention,  therefore,  if  expressed,  gov- 
erns the  case,  but  if  no  intention  is  expressed,  then  ToulTnin 
V.  Steere  (')  savs  that  the  incumbrance  which  is  paid  off  is 
merged,  and  the  subsequent  incumbrancers  let  in.  Now  let 
us  see  what  the  circumstances  were  in  this  case.  The  prop- 
erty was  subiect  to  a  mortgage  of  between  £1,300  and 
£1,400 ;  it  had  been  put  up  for  sale  at  a  reserved  price  of 
£1,200,  and  nobody  would  give  that  price,  so  that  the  equity 
of  redemption  was  worthless.  Under  these  circumstances 
the  mortgagee,  Mr.  Adams,  instituted  a  suit  for  foreclosure. 
Mr.  Newsom,  the  second  mortgagee,  was  made  a  partv  by 
amendment,  having,  before  he  was  made  a  party,  refused 
either  to  redeem  or  to  disclaim.  The  ordinary  foreclosure 
decree  was  obtained,  after  which  the  mortgagor  became 
bankrupt.  Mr.  Adams  agrees  with  the  trustee  for  the  pur- 
chase 01  the  equity  of  redemption,  and  then  there  comes  a 
deed  which  I  must  say,  with  all  due  respect  to  the  gentle* 
man  who  drew  it,  might  have  been  much  better  drawn,  and 
had  it  been  better  drawn  this  litigation  would  have  been 
avoided.  It  recites  the  institution  of  the  suit  and  the  order 
to  foreclose,  and  recites  that  £1,380  is  now  due  to  Adams 
upon  the  security  of  his  mortgage,  and  that  Cooper,  as  trus- 
tee in  bankruptcy,  had  contracted  with  Adams  for  the  abso- 
lute sale  of  the  property  to  him,  "subject  to  the  said  claim 
of  the  said  J.  E.  iNewsom,"  at  the  price  of  £1,400.  Now 
recollect  what  this  claim  was  ;  it  was  a  right  to  redeem  the 
plaintiff  Adams  on  payment  of  principal,  interest,  and  costs ; 
that  was  Newsom's  claim,  and  ne  could  not  claim  anything 
else,  for  there  had  been  a  decree  of  foreclosure  which  had 
defined  his  rights.  It  is  then  recited  that  it  had  been 
agreed  that  the  sum  of  £1,380,  due  on  the  security  of  the 

0)  8  Mer.,  210. 


Vol.  v.]  CHANCERY  DIVISION.  381 

C.A.         *  Adams  v.  Angell.  18V7 

mortgage,  should  be  retained  by  Adams  out  of  the  purchase- 
money.  Now  it  is  gravely  contended  that  notwithstanding 
these  circumstances  no  intention  is  shown  to  keep  the  charge 
alive  against  Newsom.  It  is  a  most  ^extraordinary  [647 
hypothesis  to  supppose  that  Adams  could  have  any  other 
intention,  and  that  he  could  intend  to  make  Newsom  the 
first  mortgagee.  We  are  asked,  under  the  circumstances  of 
this  case,  to  read  the  words  "  subject  to  the  aforesaid  claim 
of  the  said  J.  E.  Newsom"  as  meaning  "subject  to  the 
mortgage  debt  due  to  Newsom,  which  is  to  be  paid  out  of 
the  property."  It  appears  to  me  that  the  Vice-Chancellor 
was  c[uite  correct  in  saying  that  in  all  these  cases  the  ques- 
tion IS  one  of  intention,  and  looking  at  the  terms  of  the  deed 
by  the  light  of  the  surrounding  circumstances,  I  am  of 
opinion  that  an  intention  was  clearly  shown  not  to  let  in 
Newsom  except  on  the  terms  of  his  paying  Adams  his  prin- 
cipal, interest,  and  costs.  I  am  of  opinion,  therefore,  that 
the  decision  of  the  Vice-Chancellor  must  be  affirmed. 

James,  L.J.:  I  am  of  the  same  opinion.  As  I  have  said 
before,  I  think  Toulmin  v.  St€ere{*)  ought  not  to  be  ex- 
tended. The  present  case  differs  from  it,  there  having  been 
a  foreclosure  decree  and  the  bankruptcy  of  the  mortgagor. 
If  the  trustee  in  the  bankruptcy  had  paid  off  the  first  mort- 
gage and  taken  an  assignment  and  conveyance  from  the 
first  mortgagee  with  constructive  notice  of  an  intermediate 
mortgage,  it  would  be  utterly  impossible  to  say  that  by  so 
doing  he  would  have  let  in  the  second  mortgage  as  the  first 
incumbrance  on  the  estate ;  and  why  should  a  persons  deal- 
ing with  the  trustee  be  in  any  worse  position  than  the 
trustee  ?  Toulmin  v.  Steere  is  totally  without  application 
in  a  case  like  this.  The  plaintiff  has  obtained  a  decree  de- 
claring in  fact  that  he  is  the  first  mortgagee,  and  that  New- 
som is  the  second  mortgagee,  and  is  only  entitled  to  redeem 
him  by  paying  principal,  interest  and  costs,  and  after  that 
decree  the  plamtiflf  puts  in  the  equity  of  redemption.  Such 
a  transaction  cannot  be  held  to  have  the  effect  of  absolutely 
destroying  the  whole  benefit  of  the  decree. 

Baggallat,  J. a.:  I  am  of  the  same  opinion.  If  in 
order  to  support  that  opinion  it  was  necessary  to  dissent 
from  Toulmin  v.  Steere  I  should  have  *hesitated  to  [648 
do  so  without  taking  much  more  time  for  consideration  ; 
but  I  think  that  this  case  does  not  fall  within  that  author- 
ity. I  agree  with  the  Vice-Chancellor  "that  the  purchaser 
bought  that  which  was  a  subject-matter  of  a  litigation  which 
was  then  pending,  and  which,  as  between  the  parties  to  the 
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litigation  other  than  the  vendor,  would  be  continned,  and 
would,  as  between  such  other  paitiea,  not  be  affected  by  the 
transaction  of  the  purchase  oi  the  equity  of  redemption." 
I  think  that  if  we  have  regard  to  the  circumstances  of  this 
case,  it  is  clear  from  the  very  terms  of  the  deed  by  which 
the  property  was  conveyed  to  the  first  mortgagee,  that  the 
parties  intended  the  first  mortgage  to  be  kept  on  foot  as 
against  the  second  mortgagee. 
Solicitors :  Sheffield  &  Sons;  J.  M.  Ghwmherlain. 


[5  Chancery  Division,  618.] 
M.R.,  Jan. 22:  C.A.,  Ma;  IT,  18;  June  1,  S,  1877. 

EossiTEK  V.  Miller. 

[1876     B.     aia.] 
BattOt  of  ^auda — "  ProprielOTt " — Datrjptioa  of  Vendon—  Contraet  hg  Laim — 
Sftpufo/HDi  foe  formal  QmdToit — Cotidiiion  Prtctdent 
An  esUAe  vae  oSered  for  sale  in  lots  shown  upon  a  plan  on  which  Tariona  con- 
dltioDS  were  printed,  one  of  which  was  that  each  purchaser  would  be  reqnired  to  aign 
s  contract  embodving  the  for^;olag  conditiona,  and  providing  for  the  completion  of 
the  purchase  at  the  eipiralion  of  a  period  of  not  mora  than  two  month?  from  the 
date  of  the  contract.     M.  made  a  verbal  offer  to  W.,  the  agent  of  the  owDcra,  tn 
purchase  certain  lots  for  £1,000.     W,  informed  him  that  he  must   purchase  anbjpct 
to  the  conditions,  and  promised  to  lay  hie  offer  before  Che  proprietors.     Shortly 
afterwards  W.  wrote  to  M.  saying  that  Che  "proprietore"  accepted  M.'s  offer  to  pur- 
c^hase  the  specitisd  lata  fur  £1,000,  subject  to  the  conditiuns  on  the  plan,  and  that  be 
had  requested  the  solicitors  to   forward  to  M.  the   agreement  for   purchase.     M.  re- 
plied by  letter  that  his  offer  had  better  be  reconsidered  unless  he  was  left  at  liberty 
to  build  or  not  as  be  pleased,     W.  replied  by  letter  that  Che  acceptance  by  tlie  pro- 
prietors was  not  condilioDal,  and  that  M.  would  be  at  liberty  to  build  or  not.    The 
act  was  sent  to  M.,  hut  he  refused  to  6\ga  it,  or  Co  proceed  with  the  purchase : 
'd,  by  Che  Master  of  the  Kulls,  that  the  word  "  proprietors  "  was  sufiicieut  to 
ify  Che  vendors  within  the  Statute  of  Frauds,  and   that  specific  performance 
be  decreed. 

]  HiM,  by  the  Court  of  Appeal,  that  although  the  word  "proprietors"  was*a 
lent  description,  specfiic  perfurmance  could  nut  be  decreed,  for  that  on  Cbe 
lonslrucCion  of  the  documents  the  signing  of  a  formal  contract  was  a  condition 
dent  to  the  parties  being  bound. 

Y  articles  of  agreement,  dated  the  19th  of  September, 
>,  it  was  agreed  among  eight  persons,  of  whom  Kossiter 
Curtis  were  two,  that  an  estate  which  Rossiter  had 
ted  to  purchase  should  be  conveyed  to  Rossiter  and 
lis,  who  were  to  hold  it  upon  tmst  to  divide  it  into  and 
>r  sell  it  in  lots,  but  the  trust  was  not  to  appear  on  the 
I  of  the  conveyance.  The  agreement  provided  for  con- 
ations of  the  purchase-money  by  the  eight  parties,  and 
ared  trusts  in  their  favor  of  fhe  moneys  to  arise  from 
s  and  leases.  The  estate  was  accordingly  conveyed  to 
siter  and  Curtis  in  fee  by  a  deed  not  declaring  any  trust. 
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About  July,  1871,  part  of  the  estate  was  laid  out  in  lots, 
and  a  plan  prepared  showing  the  lots.  Upon  this  plan  were 
printed  eight  conditions,  as  follows : — 

"(1)  Price  of  Lots. 

"The  price  of  each  lot,  including  the  timber  growing 
thereon,  is  marked  on  tlie  map.  The  proprietors  will  fur- 
nish a  conveyance  exclusive  of  stamp  duties,  with  a  title 
commencing  from  the  30th  of  October,  1797,  for  the  sum  of 
£2  2^.  for  each  plot.  This  to  include  the  lithographed  ab- 
stract, the  deed  bf  covenant  embodied  in  the  conveyance, 
and  the  contract  hereinafter  mentioned.  Should  any  pur- 
chaser prefer  employing  his  own  solicitor  he  can  do  so  at 
his  own  expense,  paying  the  vendors'  solicitor  the  sum  of 
£2  2s.  for  the  abstract  of  title." 

"(2)  Dimensions." 

This  was  a  condition  as  the  admeasurements  and  bound- 
aries of  the  lots. 

*'(3)  Building  lines." 

This  condition  provided  that  the  fronts  of  all  houses  must 
be  on  lines  marked  in  the  plan. 

"(4)  Fences." 

This  condition  provided  for  fences  to  be  erected,  some  by 
the  vendors,  some  by  the  purchaser. 

'^(5)  Buildings." 

This  condition  contained  restrictions  as  to  what  buildings 
might  be  erected  by  the  purchasers.  , 

*(6)  Prohibition  of  burning  bricks  on  the  land.  [650 

*'(7)  Reserved  Rights." 

This  condition  reserved  to  the  proprietors  a  general  con- 
trol over  the  roads  and  the  drainage  of  the  entire  property, 
and  some  other  rights. 

'*(8)  Deed  of  covenant. 

''Each  purchaser,  on  completing  his  purchase,  to  execute 
a  deed  of  covenant  embodying  the  above  rules  and  stipu- 
lations, and  providing  for  their  due  performance  mutually 
by  such  purcnaser  and  the  vendors. 

''Applications  to  purchase  to  be  made  on  and  after  the 
26th  of  August  next  to  Messrs.  White  &  Sons,  estate  agents, 
Dorking,  or  to  Messrs.  Hart,  Hart  &  Marten,  solicitors, 
Dorking. 

"In  tne  event  of  more  than  one  application  being  made 
during  the  first  day's  sale  for  any  particular  plot,  the  persons 
BO  applying  to  have  the  option  of  making  an  advance 
on  the  published  price  by  sealed  tender,  to  oe  opened  by 
the  proprietors,  or  a  committee  of  them  appointed  for  that 
purpose. 
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"Each  purchaser  will  be  required  to  siga  a  contract  em- 
bodying the  foregoing  conditions,  and  providing  for  the 
payment  of  a  deposit  at  the  rate  of  £10  per  cent,  on  the 
amount  of  the  purchase- money,  and  for  tlie  completion  of 
the  purchase  at  the  expiration  of  not  exceeding  two  months 
from  the  date  of  the  contract.  The  costs  of  such  contract 
will  be  included  in  the  fixed  charge  for  the  conveyance  pro- 
vided for  by  thefirst  stipulation.'* 

In  April,  1875,  the  defendant  called  upon  the  plaintiff 
White,  one  of  the  beneficiaries,  who  was  acting  as  agent 
about  the  sale,  and  verbally  offered  to  purchase  certain  of 
the  lots  for  £1,000.  White  pointed  out  to  the  defendant 
that  he  must  purchase  subject  to  the  conditions  printed  on 
the  plan,  and  promised  to  lav  his  offer  before  the  proprietors. 

On  the  21st  of  April  White  wrote  to  the  defendant  as 
follows : — 

"The  proprietors  have  this  day  agreed  to  accept  your 
offer  of  Saturday  last,  conveyed  to  them  through  me,  viz., 
to  purchase  for  £1,0(>0  plots  33,  34,  and  35  on  the  original 
estate  plan,  dated  July,  1871,  and  Lot  1  in  the  sale  particu- 
lars of  August,  1873,  subject  to  the  conditions  and  stipula- 
651]  tions  printed  on  the  plan  first  named.  *It  was  taken 
into  consideration  by  them  in  reducing  the  published  price 
that  you  intended  building  at  once,  which  of  course  they 
wish  to  encourage.  I  have  requested  Messrs.  Hart  &  Mar- 
ten to  forward  you  the  agreement  for  purchase.  Will  you 
please  elect  whether  to  take  the  title,  or  employ  your  own 
solicitor?" 

It  appeared  on  the  evidence  that  the  offer  was  accepted 
on  the  21st,  at  a  meeting  of  proprietors  at  which  six  were 
present. 

On  the  22d  of  April  the  defendant  replied : — 

^*I  am  in  receipt  of  yours  of  yesterday's  date,  in  which 
you  say,  '  It  was  taken  into  consideration  by  them  in  reduc- 
ing the  published  price  that  you  intended  building  at  once, 
which  of  course  they  wish  to  encourage.'  I  cannot  be  bound 
to  build  at  any  given  time,  or  at  all ;  therefore,  as  you  say 
the  reduction  in  price  was  in  consequence  of  your  under- 
standing that  I  should  build  at  once,  the  offer  had  better  be 
reconsidered,  unless  you  are  prepared  to  leave  me  at  liberty 
to  do  as  I  may  think  best." 

On  the  same  day  White  rejoined : — 

*'Mine  to  you  of  yesterday's  date  was  not  intended  to 
convey  a  conditional  acceptance  of  your  offer  therein  defined. 
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I  gathered  from  your  remarks  that  you  intended  to  build 
shortly,  but  it  is  not  the  wish  of  the  proprietors  or  myself 
to  bind  you  in  any  way  to  do  so.  In  developing  an  estate 
like  this,  every  house  that  is  built  increases  the  value  of  the 
remaining  land.  This  I  laid  before  the  proprietors.  Your 
offer  I  take  to  be  based  simply  on  the  stipulations  of  July, 
1871,  so  that,  in  your  own  words,  '  you  are  at  liberty  to  do 
as  you  may  thiuK  best.'  " 

Shortly  afterwards  the  defendant  informed  White  that  he 
should  not  employ  a  separate  solicitor.  On  the  30th  of 
April  Messrs.  Hart,  Hart  &  Marten,  the  solicitors  of  the 
owners,  sent  the  defendant  a  formal  agreement  with  a  letter 
asking  him  to  return  it  signed  with  a  check  for  £100  deposit. 
On  the  3d  of  May  the  defendant  returned  the  agreement 
unsigned,  with  a  letter  declining  to  do  anything  more  as  to 
the  purchase  of  the  land,  but  offering  to  pay  any  reasonable 
charges  for  the  trouble  incurred. 

A  correspondence  ensued,  in  which  the  solicitors  for  the 
proprietors  insisted  that  the  defendant  was  bound  by  the 
letters  and  *could  not  repudiate,  and  ultimately  all  [652 
the  persons  entitled  legally  or  equitably  to  the  land  com- 
menced this  action  for  specific  performance.  The  statement 
of  claim,  after  stating  tne  transactions  of  1870,  the  laying 
out  part  of  the  estate  for  building,  and  the  conditions  printed 
on  the  plan,  proceeded  to  state  that  in  April,  1875,  Kossiter 
and  Curtis  were  seised  in  fee,  and  that  they,  together  with 
the  remaining  plaintiffs,  "  were  the  proprietors  "  of  the  prop- 
erty offered  for  sale;  and  that  in  the  beginning  of  April, 
1876,  the  defendant  obtained  from  White,  "who  was  then 
acting  as  the  agent  of  the  said  proprietors  in  relation  to  the 
aforesaid  estate,"  a  copy  of  the  plan  of  July,  1871.  The 
subsequent  statements  were  to  the  effect  given  above.  The 
defendant,  by  his  defence,  did  not  admit  that  Rossiter  and 
Curtis  were  seised  in  fee,  or  that  they  and  the  other  plain- 
tiffs were  the  proprietors  of  the  land,  or  were  the  persons 
signified  by  the  expression  "the  proprietors"  in  the  correr 
spondence.  He  alleged  that  no  contract  in  writing,  or  note, 
or  memorandum  of  a  contract  for  purchase,  had  been  signed 
by  him  or  any  person  authorized  by  him,  and  he  claimed  the 
benefit  of  the  Statute  of  Frauds.  He  did  not,  however, 
traverse  the  allegations  that  White  was  acting  as  agent  of 
the  proprietors. 

At  tlie  trial  before  the  Master  of  the  Rolls,  the  question 
whether  the  letters  were  such  as  to  constitute  a  concluded 
contract  was  hardly  adverted  to,  the  question  chiefly  argued 
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being  whether  the  word  "proprietors"  was  a  sufficient  de- 
scription within  the  Statute  of  Frauds.  The  Master  of  the 
Rolls  held  that  it  was,  and  decreed  specific  performance. 
The  defendant  appealed. 

Chitty^  Q.C.,  and  Phear^  for  the  appellant:  The  letters 
here  only  amount  to  a  contract  to  enter  into  a  contract,  some 
of  the  terms  of  which  were  left  uncertain,  and  therefore  do 
not  constitute  an  agreement  of  which  specific  performance 
can  be  enforced  :  Smith  v.  Webster  (*) ;  Ridgway  v.  Whar- 
ton (*) ;  Honeyman  v.  Marry att  (*) ;  Chinnock  v.  March- 
ioness of  Ely  (*).  The  parties  were  not  to  be  bound  till  the 
formal  contract  was  signed.  The  time  of  completion  was 
653]  left  uncertain.  *In  ascertaining  whether  letters 
make  a  binding  contract,  the  court  may  look  at  the  whole 
correspondence  and  at  the  surrounding  circumstances :  Pym 
V.  CampbelH^) ;  Honeyman  v.  Marry  att  {^).  Here  there  are 
no  conditions  as  to  title,  and  if  the  position  of  the  parties 
was  reversed  the  proprietors  would  contend  with  reason 
that  they  ought  not  to  oe  held  to  have  bound  themselves  by 
an  open  contract  which  imposes  formidable  liabilities  on  a 
vendor.  Then  we  say  that  ''proprietors"  is  not  a  sufficient 
description.  It  is  against  reason  that  any  description  should 
be  held  sufficient  which  does  not  enable  the  other  party  to 
know  who  the  persons  are  Mth  whom  he  has  contracted 
until  an  abstract  of  title  has  been  produced  to  him.  Com- 
mins  V.  Scott  (*)  and  Thomas  v.  Brown  C)  are  distinguish- 
able. Then  it  is  uncertain,  even  now,  who  are  meant  by 
"proprietors."  Does  it  meati  the  eight  persons  interested, 
or  the  two  trustees?  It  is  incumbent  on  the  plaintiffs  to 
show  that  they  had  all  made  themselves  parties  to  the 
negotiation  before  it  was  broken  off  by  the  defendant,  and 
this  they  have  not  shown.  The  offer  was  only  accepted  by 
six  out  of  the  eight  proprietors,  and  it  is  not  shown  that 
White  had  any  authority  to  act  for  the  others. 

Davey^  Q.C.,  and  Carson^  for  the  plaintiffs:  The  letters 
amount  to  an  offer  and  an  unconditional  acceptance,  and  the 
reference  to  a  more  formal  contract  cannot  make  the  matter 
conditional:  Reuss  v.  Pecksley {"") ;  Kennedy  v.  Leei^)\ 
Thomas  v.  Dering{'*).  The  parties  evidently  contemplated 
a  further  contract,  but  there  are  no  words  to  make  the  sign- 
ing of  one  a  condition  precedent.     Then  it  is  said  that  it 


(>)  3  Ch.  D.,  49;  17  Eng  R.,  789. 
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does  not  appear  that  White  was  the  agent  of  all  the  persons 
interested ;  but  if  he  was  not,  they  could  ratify  what  ne  did. 

[James,  L.  J.:  That  would  not  do  unless  they  ratified  the 
contract  before  the  other  side  repudiated  it.] 

The  question  is  not  raised  on  the  jjleadings.  The  state- 
ment of  claim  defines  who  the  proprietors  were — viz.,  the 
eight  owners — *and  states  that  W  hite  acted  as  the  [654 
agent  of  the  proprietors.  This  is  not  traversed  by  the  de- 
fence. The  defendant,  therefore,  cannot  now  dispute  that 
White  was  authorized  by  the  eight.  The  objection  is  of  the 
most  technical  character,  that  two  out  of  the  eight  are  not 
proved  to  have  given  White  authority.  Had  it  been  raised 
on  the  pleadings,  we  should  probably  have  been  able  to 
prove  that  they  did.  Then  as  to  the  sufficiency  of  the  word 
"proprietors,"  Potter  v.  Duffield{^\  Catling  v.  King(^\ 
are  for  us.  The  law  is  summed  up  very  neatly  in  Benjamin 
on  Sales  (*).  The  question  whether  the  expression  here  de- 
notes the  two  or  the  eight  really  does  not  arise,  for  the  con- 
ditions of  sale  to  which  the  letters  refer  speak  of  a  committee 
of  the  proprietors,  which  quite  excludes  the  notion  that 
' '  the  proprietors ' '  can  mean  the  two. 

[James,  L.J.:  Have  you  any  case  in  which  letters  have 
been  held  to  make  a  concluded  contract,  where  one  of  the 
terms  in  them  was  that  the  purchaser  would  be  "required" 
to  sign  a  contract  ?] 

We  have  not  found  a  case  containing  those  words ;  but  in 
Honeyman  v.  Marryatt^  and  the  other  cases  in  which  the 
letters  have  been  held  not  to  make  a  contract,  the  words 
imported  a  condition  precedent  much  more  strongly  than 
here. 

[Baggallat,  L.  J.,  referred  to  Chinnock  v.  Marchioness 
ofElyCy] 

Lord  Coleridge,  C.  J.:  Among  the  points  made  in  this 
case  there  are  several  upon  which  it  is  not  necessary  for  us 
to  give  any  opinion.  The  main  question  argued  before  the 
Master  of  the  Rolls  appears  to  have  been  whether  the  word 
''proprietors"  in  the  correspondence  and  in  the  conditions 
there  referred  to  is  sufficient  so  to  identify  the  persons  filling 
that  character,  though  unknown  at  the  time  to  the  defen- 
dant, as  to  satisfy  tne  Statute  of  Frauds.  In  the  view  we 
take  of  the  case  it  is  not  necessary  to  decide  that  question, 
but  it  has  been  fully  argued  before  us,  and  I  must  say  that 
I  am  not  prepared  to  dissent  from  the  conclusion  at  which 
the  Master  of  the  Rolls  arrived,  that  the  word  '^  proprietors  " 

0)  Law  Rep.,  18  Eq.,  4 ;  9  Eng.  R.,  664.       (»)  Page  171. 

(*)  Pott,  p.  660.  (*)  4  P.  J.  A  S.,  688. 
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655]  is  a  sufficient  description,  *a  conclusion  which  ap- 
pears to  be  founded  on  common  sense,  and  has  been  assented 
to  by  Vice-Chancellor  Malins  in  Beer  v.  London  and  Paris 
Hotel  Company  (*). 

Another  question  was  raised,  as  to  the  extent  of  White's 
authority,  and  the  persons  whom  we  are  to  consider  that  he 
represented.  The  persons  interested  in  the  estate  were  eight, 
two  of  whom,  under  articles  of  agreement,  were  to  act  as 
trustees  for  themselves  and  the  other  six.  The  estate  was 
vested  in  these  trustees  by  a  deed  not  disclosing  any  trust, 
and  all  dealings  with  strangers  were  to  be  entered  into  in 
the  names  of  the  trustees  alone.  The  question,  then,  is 
raised  whether  the  word  *'  proprietors,"  assuming  it  to  be  in 
the  abstract  a  sufficient  description,  is  to  be  treated  as  refer- 
ring to  the  eight  or  the  two.  If  it  were  necessary  to  decide 
the  point,  I  should  think  it  reasonably  clear  that  it  referred 
to  the  eight.  In  the  6th  paragraph  of  the  statement  of  claim 
it  is  alleged  that  White  "was  then  acting  as  the  agent  of 
the  said  proprietors  in  relation  to  the  aforesaid  estate,"  and 
that  he  pointed  out  to  the  defendant  that  he  must  purchase 
subject  to  the  conditions  and  stipulations  printea  on  the 
plan  of  July,  1871,  and  promised  to  lay  the  defendant's  offer 
before  the  proprietors.  White  then,  by  his  letter  of  the 
21st  of  April,  1875,  informs  the  defendant  that  the  proprie- 
tors have  agreed  to  accept  his  offer  to  purchase,  subject  to 
the  conditions  and  stipulations  printea  on  the  plan.  If, 
then,  we  refer  to  those  conditions,  we  find  that  they  treat 
''the  vendors"  and  "  the  proprietors  "  as  being  interchange- 
able terms,  and  provide  that  if  more  than  one  application  is 
made  for  a  particular  lot,  the  persons  so  applying  may 
make  an  advance  on  the  published  price  by  sealed  tender, 
to  be  opened  by  the  proprietors  "or  a  committee  of  them." 
In  this  clause  "  the  proprietors  "  must  mean  the  eight.  But 
the  only  reasonable  view  is,  that  the  word  was  used  in  the 
same  sense  throughout.  If  so,  the  statement  of  claim  con- 
tains an  allegation  that  White  was  acting  as  agent  for  the 
eight,  and  this  must  be  taken  as  meaning  that  he  was  au- 
thorized by  the  eight  to  act  as  their  agent.  The  authority 
of  White  is  disputed  on  highly  tichnical  grounds.  The 
answer  given  by  Mr.  Davey  is  technical,  but  if,  though  tech- 
nical, it  is  sufficient,  that  is  enough ;  and  I  am  of  opinion 
656]  that  it  is  sufficient.  *The  claim,  as  I  have  said,  al- 
leges that  White  had  the  authority  of  the  eight  proprietors; 
the  statement  of  defense  does  not  traverse  this,  so  we  have 
an  admission  on  the  pleadings  that  White  acted  by  the  au- 

(')  Law  Rep.,  20  Eq.,  412;  15  Eng.  R.,  408, 
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thority  of  the  eight.     So  far,  therefore,  as  this  point  is  con- 
cerned, I  think  that  the  judgment  is  right. 

But  there  is  a  grave  preliminary  question,  which  was 
rather  assumed  than  argued  at  the  Bolls,  viz.,  whether  the 
letters  are  such  as  to  amount  to  a  concluded  contract,  and 
in  this,  speaking  with  the  greatest  respect,  I  cannot  agree 
with  the  Judgment  of  the  Master  of  the  Rolls.  The  Statute 
of  Frauds  requires  a  memorandum  in  writing  which  sub- 
stantially ascertains  the  terms  of  the  contract.  Now,  one 
way  of  trying  the  question  whether  there  is  a  complete  con- 
tract here  is  to  reverse  the  position  of  the  parties,  and  see 
whether  there  is  an  agreement  which  could  be  enforced 
against  the  vendors.  The  question  turns  on  two  or  three 
letters.  The  defendant  sees  White,  who,  I  will  assume,  had 
authority  to  entertain  the  defendant's  verbal  offer  and  sub- 
rait  it  to  the  proprietors,  and  to  write  the  letters  which  he 
did  write — he  sees  White  and  makes  him  a  verbal  offer. 
White  tells  him  that  he  must  purchase  subject  to  the  con- 
ditions on  the  plan,  and  promises  to  submit  his  offer  to  the 
Eroprietors.  The  defendant  must,  therefore,  be  taken  to 
ave  assented  to  those  conditions.  His  offer  is  submitted  to 
the  proprietors,  who  accept  it,  and  White  writes  thus: 
"The  proprietors  have  this  day  agreed  to  accept  your  offer 
of  Saturday  last,  conveyed  to  them  through  me,  viz.,  to 
purchase  for  £1,000  plots  33,  34  and  35  on  the  original 
estate  plan  dated  July,  1871,  subject  to  the  conditions  and 
stipulations  printed  on  the  plan.  I  have  requested  Messrs. 
Hart  &  Marten  to  forward  you  the  asreement  for  purchase, 
will  you  please  elect  whether  to  taKe  the  title  or  employ 
your  own  solicitor?"  Now  what  were  these  conditions  and 
stipulations  i  They  chiefly  relate  to  various  things  to  be 
done  by  the  proprietors  and  by  the  purchaser  on  the  land, 
but  the  first  clause  is  as  follows  :  [His  Lordship  read  the 
first  clause.]^  The  contract  there  referred  to  is  further  men- 
tioned at  the  end  of  the  last  condition.  "Each  purchaser 
will  be. required  to  sign  a  contract  embodying  the  foregoing 
conditions,  and  providing  for  the  payment  of  a  deposit  at 
the  rate  of  £10  per  cent,  on  the  amount  of  the  purchase- 
money,  *and  for  the  completion  of  the  purchase  at  [657 
the  expiration  of  not  exceeding  two  months  from  the  date 
of  the  contract."  That  is  one  of  the  conditions  and  stipula- 
tions subject  to  which  the  offer  is  made  and  accepted,  and 
in  accordance  with  this,  White  says  he  has  requested  the 
solicitors  to  forward  to  the  defendant  the  agreement  for  pur- 
chase, i.e.,  the  agreement  which,  by  the  conditions,  he  was 
to  sign.    The  defendant,  on  the  22d,  writes  with  reference 
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to  an  expression  in  White's  former  letter,  and  says  that  his 
offer  haa  better  be  reconsidered,  unless  the  proprietors  are 
prepared  to  leave  him  at  liberty  to  delay  building  if  he 
thinks  fit ;  and  White,  on  the  same  day,  replies  that  the 
defendant  is  left  at  liberty  to  do  as  he  may  think  best  about 
building.  Shortly  after  this  the  defendant,  upon  a  formal 
contract  being  sent  to  him  (we  need  not  consider  whether  it 
was  conformable  to  the  conditions  or  not),  writes  a  letter  to 
the  plaintiffs'  solicitors  repudiating  the  contract,  and  desir- 
ing them  to  consider  the  matter  as  at  an  end.  The  solicitors 
write  to  the  defendant,  saying  in  effect,  "  You  cannot  repu- 
diate. What  we  sent  you  was  not  the  contract  on  which 
we  rely,  but  only  an  instrument  for  expressing  in  detail  the 
terms  of  an  agreement  by  which  you  are  already  bound." 
Now,  looking  at  the  case  apart  from  the  authorities,  which, 
perhaps,  is  the  best  way  oi  approaching  a  question  of  con- 
struction, it  is  to  my  .mind  very  plain  that  neither  the  plain- 
tiffs nor  the  defendant  thought  that  bv  these  letters  they 
had  bound  themselves  by  something  otner  than  the  agree- 
ment which  it  was  stated  would  be  sent  to  the  defendant. 
The  proprietors  in  substance  say,  *' We  agree  to  your  offer, 
part  of  which  offer  is  to  sign  a  contract  embodying  the 
printed  conditions,  we  will  send  you  one  in  the  proper  form, 
and  when  you  and  we  have  signed  it  we  shall  be  bound ;" 
and  I  believe  that  neither  party  thought  of  being  bound 
until  that  contract  was  signed.  This  is  the  result  at  which 
I  should  arrive  apart  from  authority,  but  it  is  not  often  that 
we  find  a  case  so  closely  bearing  on  another  as  Chinnock  v. 
Marchioness  of  Ely  (*)  does  on  this.  Lord  Westbury  there 
says:  "I  entirely  accept  the  doctrine  contended  for  by  the 

Slaintiflf  s  counsel,  and  for  which  they  cited  the  cases  of 
^owle  V.  Freeman  ('),  Kennedy  v.  Lee  (*),  and  Thomas 
658]  *v.  Bering  (*) ;  which  establish  that  if  there  had  been 
a  final  agreement,  and  the  terms  of  it  are  evidenced  in  a 
manner  to  satisfy  the  Statute  of  Frauds,  the  agreement  shall 
be  binding,  although  the  parties  may  have  declared  that  the 
writing  is  to  serve  only  as  instructions  for  a  formal  agree- 
ment, or  although  it  may  be  an  express  term  that  a  formal 
agreement  shall  be  prepared  and  signed  by  the  parties.  As 
soon  as  the  fact  is  estaolished  of  the  final  mutual  assent  of 
the  parties  to  certain  terms,  and  those  terms  are  evidenced 
by  any  writing  signed  by  the  party  to  be  charged,  or  his 
agent  lawfully  authorized,  there  exist  all  the  materials  which 
this  court  requires  to  make  a  legally  binding  contract.    But 

0)  4  D.  J.  A  S.,  638,  645.  (»)  3  Mer.,  441. 

(»)  9  Vea.,  361.  (*)  1  Keen,  729. 
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if  to  a  proposal  or  offer  an  assent  be  given  subject  to  a  pro- 
vision as  to  a  contract,  then  the  stipulation  as  to  the  con- 
tract is  a  term  of  the  assent,  and  there  is  no  agreement 
independent  of  that  stipulation."  That  exactly  points  out 
the  true  distinction  between  the  two  classes  of  cases,  within 
one  of  which  the  plaintiffs,  and  within  the  other  of  wttch 
the  defendant,  allege  the  present  case  to  fall.  If  a  set  of 
terms  are  agreed  upon  in  writing,  they  constitute  a  contract, 
although  it  may  be  the  intention  of  the  parties  that  they 
should  be  put  into  a  more  formal  shape  ;  but  here  a  set  of 
terms  never  was  finally  agreed  to,  and  tne  defendant  cannot 
be  held  to  be  bound. 

James,  L.J.:  I  am  of  the  same  opinion.  I  quite  agree 
with  what  has  been  said  by  the  Lord  Chief  Justice  as  to 
our  not  being  authorized  to  differ  from  the  Master  of  the 
Rolls  as  to  the  question  whether  the  word  ''proprietors" 
suflSciently  describes  the  vendors  so  as  to  satisfy  the  Stat- 
ute of  Frauds.  To  hold  that  it  does,  is  a  sensible  and 
convenient  rule,  and  has  been  accepted  by  more  than  one 
judge  in  the  Chancery  Division,  and  I  hope  that  the  ques- 
tion is  now  settled. 

As  to  the  main  point,  whether  there  was  a  contract,  I  am 
nnable,  on  the  construction  of  the  documents,  to  come  to  the 
same  conclusion  as  the  Master  of  the  Bolls.  On  a  question 
of  construction,  different  minds  may  differ,  but,  for  my  own 
part,  I  have  often  felt  that  in  cases  of  this  nature  parties 
liave  found  themselves  *entrapped  into  contracts  by  [659 
letters  which  they  wrote  without  the  slightest  idea  that  they 
were  contracting.  This  especially  works  hardship  in  the 
case  of  a  vendor  of  real  estate,  considering  what  the  liabili- 
ties of  a  vendor  under  an  open  contract  are.  Suppose  that 
in  the  present  case  the  positions  of  the  parties  were  re- 
versed ;  that  a  correspondence  such  as  that  before  us  had 
taken  place  as  to  a  single  lot  worth  £100,  and  the  plaintiff 
was  seeking  to  enforce  against  the  owners  an  open  contract 
contended  to  be  constituted  by  these  letters,  and  calling 
upon  the  vendors  tb  produce  not  only  their  own  title,  but 
that  of  the  lor^  of  the  manor  who  enfranchised  the  property, 
and  to  furnish  at  their  own  expense  attested  copies  of  all 
deeds  of  which  the  originals  could  not  be  banded  over,  and 
covenants  for  their  production.  Had  the  court  fixed  the 
vendors  with  those  liabilities,  they  would  have  thought  the 
court  a  singular  court  of  justice.  But  if  the  plaintiffs  were 
not  bound,  it  cannot  be  held  that  the  other  party  was  bound, 
and  we  certainly  should  not  have  been  inclined  to  hold  that 
the  vendors  had  bound  themselves  so  as  to  incur  these  lia- 
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bilities.  The  reasonable  view  of  the  case  is  that  the  parties 
intended  the  signing  the  formal  contract  to  be  a  condition 
precedent.  The  question  is  not  whether  there  was  an  agree- 
ment within  the  Statute  of  Frauds ;  there  never  was  any 
concluded  agreement  at  all. 

Bagoallay,  J. a.:  On  the  questions  whether  White 
acted  as  agent  of  the  two  or  of  the  eight,  and  whether  the 
vendors  are  sufficiently  described  by  the  word  "proprie- 
tors," I  agree  with  the  Master  of  the  Bolls,  subject  to  the 
observation  that  we  have  not  heard  a  reply;  but  as  to  the 
other  point,  I  agree  with  the  Lord  Chief  Justice  and  Lord 
Justice  in  dissenting  from  his  conclusion.  There  is  a  refer- 
ence in  the  letters  to  the  printed  conditions  which  provide 
for  a  formal  contract  being  signed,  and  this  would  naturally 
lead  any  person  making  an  offer  to  suppose  that  nothing 
was  binding  until  such  a  contract  was  signed,  and  that  the 
correspondence  was  only  a  negotiation  as  to  the  price.  The 
defendant  verbally  offers  £1,000  for  certain  plots.  White, 
by  his  letter  of  the  21st  of  April,  signifies  the  proprietors' 
acceptance  of  the  offer  subject  to  tne  stipulations  on  the 
plan,  one  of  which  conditions  provides  for  the  signing  of  a 
660]  *formal  contract,  and  the  letters  of  the  22d  of  April 
left  the  defendant  a  right  to  believe  that  the  signing  of  a 
formal  contract  was  necessary  to  create  a  binding  agree- 
ment. The  case  comes  within  the  principle  laid  down  by 
Lord  Westbury  in  Chinnock  v.  Marchioness  of  Ely  {^\  that 
if  an  assent  be  given  subject  to  a  provision  as  to  a  contract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the  as- 
sent, and  there  is  no  agreement  independent  of  that  stipu- 
lation. The  circumstances  in  that  case,  and  in  Honeyman 
V.  MarryaU{^\  are  substAntially  the  same  as  in  the  present, 
and  I  agree  that  no  concluded  contract  was  ever  entered 
into. 

Solicitors :  Duncan^  Murton^  Warren  &  Gardner  :  Prwr, 
Bigg,  Church  &  Adams^  agents  for  Drummond,  Kobinson 
&  Till,  Croydon. 

(•)  4  D.  J.  &  S.,  688.  (*)  6  H.  L.  C,  112. 

See  next  case  ;  20  Eng.  R.,  200  note  ;  permitted,  in  a  court  of  eqaitj,  £b  re- 

19  Eng.  R.,  638  note  ;  18  Eng.  R..  332  pudiate  a  deed  thus  executed  :  Mutual 

note;   17  Eng.  R.,  797  note;   12  Eng.  Benefit,  etc.,  «.  Brown,  80  N.  J.  Eq., 

R.,  217  note;  2  Eng.  R.,  815  note.  193,  and  see  Mr.  Stewart's  note  as  to 

At  common  law,  signing  is  not  neces-  execution  on  behalf  of  one  hj  another, 
sary  to  the  due  execution  of  a  deed.  Where  defendant  wrote,  *'OurMr. 
but  it  is  made  so  by  the  statute  of  Peters  advises  me  that  you  have  a  car 
frauds.  But  if  the  grantor's  name  is  or  two  of  hogs.  Please  state  by  tele- 
written  in  his  presence,  and  by  his  di-  graph  quantity  and  lowest  price  for  200 
rection,  it  is  his  act,  and  he  will  not  be  pounds   and    upwards ;"    and   again, 
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'*  Name  lowest  price  for  one  or  two  Though  delivery  of  a  deed  to  the 
cars  hog^.  Give  average  ;"  and  plain-  clerk  of  a  village,  who  had  no  author- 
tiff  telegraphed  in  answer,  "  Will  take  Mj  to  receive  it  on  behalf  of  the  vil- 
seventeen  here,  average  200  ;"  when  lage  trustees,  was  held  not  to  be  bind- 
defendant  telegraphed  in  reply,  **  Will  ing  upon  the  village  trustees  as  ven- 
Bccept  your  offer  seventeen,  $7.10,  or-  dees:  Gummer  v.  Village  of  Omro,  45 
der  cars,  coming  to-day."  Held  that  this  Wise. ,  884. 

was  a  complete  contract,  sufficient  to  When  it  clearly  appears  from  the 
satisfy  the  statute  of  frauds,  for  the  evidence  that  the  intent  of  the  par- 
words  "order  cars."  merely  referred  ties  was  to  form  a  written  contract, 
to  the  utmost  number  of  cars,  namely,  neither  party  will  be  bound  until  the 
two,  mentioned  in  the  first  telegraxfi,  contract  has  been  reduced  to  writing, 
and  did  not  mean  provided  you  order  and  signed  by  both.  No  alleged  verbal 
the  cars.  agreement,  in  such  case,  can  be  in- 

It  appeared  that  there  were  two  vokedbyeitherpartyagainst  the  other: 
sixes  of  cars,  one  double  the  capacity  Tutrix  v.  Fasnacht,  80  La.  Ann.,  117 ; 
of  the  other  :  Held,  that  it  would  be  a  Avendano  «.  Arthur,  Id.,  816. 
good  contract  for  at  least  two  cars  of  Where  there  is  a  complete  verbal 
the  smaller  dimensions,  capable  of  contract,  and  the  parties  afterwards 
being  extended  by  parol  evidence  to  agree  that  it  shall  be  reduced  to  writ- 
cars  of  the  largest  size  :  Murphy  v,  ing,  the  verbal  contract  is.  valid  and 
Thompson,  28  CT  C.  Com.  PI.,  288.  obligatory,   although    the   subsequent 

A  contract  between  a  railway  com-  independent  agreement  to  have  it  re- 

pany  and  a  telegraph  company,  to  con-  duced  to  writing  should  not  be  carried 

tinne  for  twenty-five  years,  was  signed  into  effect :  Caning  v.  Harding,  10  La. 

by  the  telegraph  company,  a  copy  sent  Ann. ,  225  ;    Avendano  v.   Anhur,  80 

to  the  railway  company,  and  the  agent  La.  Ann.,  821. 

of  the  railway  company  wrote  a  letter  A  principal  is  only  liable  by  an  act  of 
accepting  the  same  as  prepared,  ex-  his  agent  in  excess  or  abuse  of  his  ac- 
cept as  to  a  certain  matter,  which  the  tual  authority,  where  a  third  person, 
telegraph  company  acceded  to.  The  believing,  and  having  a  right  to  be^ 
railway  company  never  fonnally  signed  lieve,  that  the  act  was  within  the  au- 
the  written  contract.  It  was  held  that  thority,  has  acted  or  refrained  from 
the  letter  of  acceptance  of  the  con-  acting  thereon,  and  would  sustain 
tract  by  the  agent  was  a  sufficient  sign-  damage  if  the  act  of  the  agent  were 
ing  within  the  statute  of  frauds,  and  not  considered  that  of  the  principal, 
where  the  terms  of  the  contract  were  A  policy  of  fire  insurance  contained 
mutually  extended  for  over  a  year  by  a  condition  declaring  it  void  in  case  the 
each  party,  it  was  further  held  that  premises  insured  should  become  and 
the  contract  was  taken  out  of  the  remain  vacant  for  more  than  fifteen 
statute  of  frauds  by  part  performance :  days,  without  notice  to  the  company 
Western  v.  Chicago,  etc.,  86  Ills.,  246.  and  consent  indorsed  upon  the  policy; 

Plaintiff  offered  orally  to  sell  to  a  also  a  provision  that  no  officer,  agent 

board  of  village  trustees,  certain  land  or    representative    of    the    company 

at  a  specified  price ;    and  the  village  should  be  held  to  have  waived  any  of 

records  show  a  resolution  to  accept  the  its  conditions,  unless  such  waiver  was 

offer.     Held  that  there  was  no  valid  indorsed  thereon  in  writing.     In  an  ac- 

agreement   within    the  statute,   there  tion  upon  the  policy,  it  appeared  that 

being  no  note  or  memorandum  thereof  the  dwelling  house  insured  became  and 

expressing  the  consideration  in  writ-  remained  vacant  for  more  than  fifteen 

ing  subscribed  by  the  alleged  vendor :  days.      On  the  day  It  was  vacated  a 

Gummer «.  Village  of  Omro.,  45  Wise.,  general  agent  of    the    company    was 

884.  notified,   and    was   asked    to    consent 

An  undelivered  deed  signed  by  the  thereto,  which  he  did,  and  on  being 

grantor  has    been    held,   in  Penn^l-  asked  if  it  were  necessary  to  have  the 

tMznia,  to  be  sufficient  written  evidence  consent  indorsed  upon  the  policy,  re- 

of  a  parol  contract  to  take  the  case  out  plied  that  it  was  not :  that  it  was  in- 

of   the   operation   of    the    statute    of  dorsed  on  his  books  and  was  all  right, 

frauds :  Hart  v.  Carroll,  85  Penn.  St.  The  agent  did  make  a  memorandum  of 

B.,  508.  the  consent  in  his  register.     No  in- 

22  Eng.  Rep.  60 
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dorsement  was  made  upon  the  policy,  the  sale  of  lands  oat  of  the  operation 

and  the  agent  made  no  report  to  the  of    the  statute  of    frauds,   its    terms 

company  of  the  application  for  or  the  must  be  shown  by  full,  complete,  satis- 

fiving  of  consent.     Held,  that  the  evi-  factory  and  indubitable  proof.      The 

ence  failed  to  show  a  valid  consent  or  evidence  must  define  the  boundaries 

waiver    of    the    condition,    and    that  and  indicate  the  quantity  of  the  land, 

plaintiff  was  proper] v  nonsuited  ;  that  It  must  fix  the  amount  of  the  consid- 

although  the  agent  had  apparent  au-  oration.      It  must  establish  the    fact 

thority  to  consent,  and,  in  the  absence  that  possession  was  taken  in  pursuance 

of  special  restrictions,  to  waive  con-  of  the  contract,  and  at  or  immediately 

ditions  in  the  policy;  yet,  as  the  mode  after  the  time  it  was  made,  the  fact 

of  giving  consent  was  specified,  and  that  the  change  of  possession  was  no- 

the  power  of  the  agent  was  limited  to  torious,  and  the  fact  that  it  had  been 

an  indorsement  on  the  policy,  which  exclusive,  continuous  and  maintained, 

limitation  plaintiff  is  to  be  presumed  And  it  must  show  performance  or  part 

to  have  known,   an    oral   consent  or  performance    by    the    vendee,    which 

waiver  did  not  bind  defendant :  Walsh  could  not  be  compensated  in  damages, 

«.  Hartford,  etc.,  73  N.  Y.,  5,  revers-  and  such  as  would  make  rescission  in- 

ing  9  Hun,  421.  equitable  and  unjust :  Hart  «.  Carroll, 

In  order  to  take  a  parol  contract  for  85  Penn.  St.  R.,  508. 


[6  Chancery  Division,  660.] 
C.A.,  March  14,  21,  1877. 

Catling.  V.  King. 

[1876    C.     867.] 

Vendor  and  Purchaser — Staiute  of  Frauds — Description  of  Vendor — "  Trv^ee  adling 
under  a  Trust  for  Sale** — Pleading — Demurrer — Rules  of  Court,  1876,  Order  xix, 
rr.  18,  23. 

A  contract  for  the  sale  of  land  in  which  the  vendor  is  not  named,  but  is  stated  to 
be  "  a  trustee  selling  under  a  trust  for  sale,"  is  sufficient  within  the  Statute  of 
Frauds. 

A  defence  founded  on  the  Statute  of  Frauds  cannot  now  be  raised  by  demurrer. 

On  the  20tb  of  August,  1873,  the  plaintiff  agreed  to  buy 
lots  3  and  4  mentioned  in  the  particulars  and  conditions  of 
sale,  under  which  certain  property  had  been  offered  by 
auction,  and  signed  an  agreement  indorsed  on  the  particu- 
lars and  conditions.     Part  of  the  15th  condition  was — 

"The  vendor  is  a  trustee  selling  under  a  trust  for  sale, 
and  the  concurrence  of  the  persons  beneficially  interested 
shall  not  be  required." 

The  agreement  was  as  follows  : — 

"I,  Edward  Catlin,  of,  &c.,  do  hereby  acknowledge  that 
661]  I  have  *this  day  purchased  the  property  described 
in  this  particular  as  lots  3  and  4  for  the  sum  of  £1,100,  and 
having  paid  into  the  hands  of  Messrs.  Brown,  Roberts  & 
Co.  the  sum  of  £110  as  a  deposit,  and  in  part  payment  of 
the  purchase-money,  I  do  hereby  agree  to  pay  the  remain- 
der thereof,  and  to  complete  the  said  purchase  in  all  other 
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respects  agreeably  to  the  conditions  of  sale,  so  far  as  the 
same  are  applicable  to  a  sale  by  private  contract.  As  wit- 
ness my  hand  this  20tli  day  of  August,  1873. 

''E.  Catling." 

At  the  foot  of  the  above  was  a  memorandum  signed  by 
the  auctioneers  as  follows  : — 

"  We  ratify  this  sale,  and,  as  auctioneers,  acknowledge 
to  have  received  the  said  deposit. 

''20/8/73.  Brown,  Roberts  &  Co." 

The  plaintiff  having  brought  an  action  against  King  for 
specific  performance,  ICing  demurred,  and  the  demurrer  was 
allowed  by  Vice-Chancellor  Hall,  on  the  ground  that  the 
statement  of  claim  did  not  show  a  good  contract  under  the 
Statute  of  Frauds.     The  plaintiff  appealed. 

W.  Pearson^  Q.C.,  SLua  Jason  Smiihj  for  the  appellant: 
Here  is  a  ^ood  description  which  sufficiently  identifies  the 
vendor:  Mood  v.  Lora  Barringftan {');  Sale  v.  Land>ert{*) ; 
Potter  V.  Duffidd  (*) ;  Thomas  v.  Brown  (*) ;  Rossiter  v. 
MiU&r  (before  the  Master  of  the  Rolls,  Jan.  22,  1877)  (*) ; 
Beer  v.  London  and  Paris  Hotel  Company  (*) ;  Morris  v. 
Wilson  C).  In  SkeUon  v.  Cole  (")  the  decision  did  not  go  on 
the  ground  that  the  description  was  insufficient.  A  form 
similar  to  that  here  used  is  given  in  Davidson,  Conv.  (*) ; 
Hayes,  Concise  Conv.  (");  Sugden's  Vendors  and  Pur- 
chasers ("). 

[Mellish,  L.  J.:    There  the  agent  binds  himself.] 

*So  he  does  here :  Morris  v.  Wilson  (') ;  Colder  [662 
V.  DobeU  (") ;  Appleton  v.  Binks  (") ;  Commins  v.  Scott  (") ; 
Newell  V.  Radford  ("). 

[They  stated  that  an  abstract  of  title  was  delivered,  from 
wnich  it  appeared  that  King  was  a  trustee  for  sale  of  the 
property.  It  also  appeared  from  the  abstract  that  a  mort- 
gage to  two  persons  by  ^ay  of  trust  for  sale  was  subsisting 
on  the  propertv.] 

Hemming^  Q.C.,  and  Russell  Roberts^  for  the  demurrer: 

[Mellish,  L.  J. :    Can  this  defence  be  raised  by  demurrer  ? 

(»)  Law  Rep.,  6  Eq.,  218.  (')  8  Jur.  (N.S.),  168. 

(•)  Law  Rep.,  18  Eq.,  1 ;  9  Eng.  Rep.,  (»)  1  De  G.  A  J.,  687. 

661.  (*)  2d  ed.,  p.  564. 

(«)  Law  Rep.,  18  Eq.,  4;   9  Eng.  Rep.,  Q^)  8d  ed.,  p.  178. 

664.  (")  lUhed.,  p.  1076. 

(«)  1  Q.  B.  D.,  714;.  18  Eng.  Rep.,  (")  Law  Rep.,  6  C.  P.,  486. 

148.  ('»)  6  East,  148. 

(')  Since  heard  on  appeal,  ante,  p.  648.  ('^)  Law  Rep.,  20  Eq.,  11,  16;  13  Eng. 

(•)  Law  Rep.,  20  Eq.,  412;    15  Eng.  Rep.,  676,  679. 

Rep.,  408.  (f»)  Law  Rep.,  8  0.  P.,  62. 
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It  certainly  could  not  be  raised  in  that  way  at  common  law 
before  the  Judicature  Act.] 

It  could  in  equity :    Wood  v.  Midgley  (*). 

[Their  Lordships  intimated  an  opinion  that,  under  Rules 
of  Court,  1875,  Order  xix,  rule  23,  the  defence  could  not 
now  be  so  raised,  but  at  the  desire  of  both  parties  proceeded 
to  hear  the  case  on  the  merits.] 

There  is  no  identification  without  parol  evidence  under 
such  a  description  as  this :  Potter  v.  DuffieldQ ;  Thomas 
V.  Brown  (") ;  Boydell  v.  DrumToond  (*) ;  WilliaTos  v. 
Lake  (*)•  In  Thomas  v*  Brown  the  judges  were  inclined 
to  hold  that  the  later  decision  at  the  Rolls  was  preferable  to 
the  earlier,  and  overruled  it.  In  all  the  authorities  the  only 
description  of  the  i)erson  held  sufficient  has  been  a  name  or  a 
designation  by  way  of  office  or  otherwise  equivalent  to  a 
name. 

[Jessel,  M.R.:  The  object  of  the  statute  was  to  prevent 
perjury.  Surely  that  is  satisfied  by  such  a  description  as 
.  "owner  of  the  property."] 

The  ownership  might  be  disputed:  Champion  v.  Plum- 
mer  (*).  There  may  be  two  different  trustees  for  sale  of  the 
same  property  under  different  instruments,  and  a  descrip- 
663]  tion  like  this  would  *then  require  to  be  supple- 
mented by  parol  evidence.  That  is,  in  fact,  the  case  nere, 
for  there  are  other  trustees  for  sale. 

[Jessel,  M.R.:    The  others  are  not  "a  trustee."] 

The  vendor  is  not  identified  by  the  contract  itself,  nor 
does  it  refer  to  any  document  which  identifies  him.  The 
connection  between  that  document  and  the  contract  must 
be  shown  in  writing :  Warner  v.  Willington  (') ;  a  proba- 
bility of  their  connection  is  not  enough :  BoydeU  v.  DruTn- 
mond  (*).  If  this  decision  is  reversed,  the  law,  as  deduced 
by  Mr.  Dart  from  the  cases.  Dart's  Vendors  and  Pur- 
chasers (*),  will  require  much  modification. 

Jessel,  M.R.:  The  question  we  have  to  decide — though, 
in  my  opinion,  it  is  one  which  cannot  properly  be  raised  by 
demurrer — is  whether  we  have  here  a  sufficient  contract 
within  the  Statute  of  Frauds.  The  name  of  the  vendor  is 
not  mentioned  in  the  document,  but  the  15th  of  the  condi- 
tions of  sale,  to  which  the  memorandum  signed  by  the  plain- 
tiff refers,  states  that  the  vendor  is  a  trustee  selling  under 
a  trust  for  sale.    The  plaintiff  by  this  memorandum  acknowl- 

(>)  6  D.  M.  <fe  G.,  41.  (»)  2  E.  A  E.,  849. 

(")  Law  Rep.,  18  Eq.,  4;  9  Eng.  Rep.,  («)  1  B.  A  P.  (N.S.),  262. 

664.  (')  8  Drew.,  523. 

(»)  1  Q.  B.  D.,  714-  18  Eng.  Rep.,  148.  (»)  6th  ed.,  pp.  217,  218. 
(*)  11  East,  142. 
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edges  that  he  has  purchased  lots  3  and  4  for  £1,100,  and 
paid  a  deposit,  and  agrees  to  complete  the  sale  according  to 
the  conditions,  so  far  as  they  are  applicable  to  a  sale  by 
private  contract.  The  auctioneers  sign  the  following  note 
at  the  foot:  "We  ratify  this  sale,  and,  as  auctioneers,  ac- 
knowledge to  have  received  the  said  deposit."  The  defen- 
dant, the  vendor  or  the  alleged  vendor  (on  the  present 
£  leadings  he  must  be  taken  to  oe  the  vender,  though  at  the 
earing  he  will  be  at  liberty  to  show  that  he  gave  no  author- 
ity to  the  auctioneer),  is  a  trustee  selling  under  a  power 
or  sale  which  must  be  presumed  to  have  been  created  by 
deed.  Now,  I  take  the  law  to  be  settled,  as  laid  down  by 
Mr.  Dart,  that  the  vendor  must  be  named  or  sufficiently  de- 
scribed in  the  contract.  Is  there  here  a  sufficient  descrip- 
tion? He  is  described  as  trustee  for  sale  of  certain  lands 
specifically  mentioned.  Of  course,  if  a  trustee  of  land,  he 
must  be  trustee  under  some  instrument,  and  there  his  name 
will  be  found.  I  think  that  there  is  here  no  *such  [664 
danger  as  the  Statute  of  Frauds  intended  to  guard  against 
with  regard  to  the  identification  of  parties.  There  may, 
indeed,  be  two  trustees  for  sale  of  the  same  land  under 
different  instruments,  as  there  may  be  two. persons  of  the 
name  of  John  Smith,  and  you  may  require  parol  evidence 
in  that  case  to  show  which  it  was.  But  that  does  not  at  all 
prevent  such  a  description  as  this,  which  is  really  more 
precise  than  the  name  of  the  man  in  many  cases  would  be, 
from  being  a  sufficient  description.  It  certainly  is  one  by 
which  the  person  may  be  more  easily  identified  than  the 
name  of  "Mr.  Smith"  or  "Mr.  Jones,''  or  probably,  as  the 
Lord  Justice  suggests,  the  name  of  Mr.  William  King. 
There  is  no  doubt  that  there  are  a  great  many  Mr.  William 
Kings.  In  every  case  it  must  be  considered  what  is  a 
sufficient  description  with  reference  to  the  surrounding  cir- 
cumstances and  facts.  It  will  be  a  very  great  surprise  to 
me  if  it  turns  out  that  there  are  two  people  who  can  satisfy 
the  description  of  "a  trustee  for  sale"  or  specified  freehold 
land.  I  think  that  this  is  an  amply  sufficient  description, 
and  that  there  is  neither  principle  nor  authority  for  holding 
that  this  was  not  a  good  contract  under  the  statute. 

James,  L.J.:  I  am  entirely  of  the  same  opinion.  All 
that  the  statute  requires  is  that  the  parties  should  be  de- 
scribed in  a  way  which  sufficiently  identifies  them.  A  per- 
son might  sell  who  had  no  name  at  all.  There  maybe  a 
seller  with  no  name  but  a  Christian  name  or  no  name  but  a 
nickname.  All  we  want  is  something  to  identify  the  in- 
dividual, and  "a  trustee  for  sale  of  Blackacre"  seems  to 
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me  to  be  as  good  a  designation  as  "  John  the  son  of  Thomas'' 
or  ''John  the  Penman,"  or  "  the  owner  of  such  and  such  an 
estate,"  or  "the  possessor  of  such  and  such  a  title."  The 
only  difficulty  which  struck  me  at  the  moment  was  men- 
tioned by  Mr.  Russell  Roberts,  who  suggested  that  there 
might  be  two  trustees  in  this  case  of  the  same  property 
under  different  instruments.  That  is  an  ambiguity  which 
would  have  to  be  dealt  with,  but  it  is  no  more  than  what 
might  occur  in  any  case,  for  you  could  almost  always  show 
two  persons  of  the  same  name  and  two  properties  of  the 
same  name. 

665]  *Mellish,  L.J.:  I  am  of  the  same  opinion.  There 
is  no  authority  directly  in  point,  and  we  have  therefore  to 
consider  what  is  the  proper  construction  of  the  statute. 
The  statute  only  requires  that  there  should  be  a  note  or 
memorandum  oi  a  contract.  Then  the  cases,  no  doubt, 
show  (what,  even  if  not  established  by  authority,  would 
have  been  clear  enough)  that  you  must  be  able  to  discover 
from  the  written  document  who  the  vendor  is.  If  he  is  left 
quite  at  large,  as  when  he  is  merely  described  as  "  vendor" 
or  as  "my  client,"  or  something  of  that  kind,  that  is  too 
vague.  In  determining  whether  the  description  in  the  pres- 
ent case  is  sufiScient  or  not,  the. only  thing  to  look  at  is 
whether  it  is  within  the  meaning  of  the  statute,  whether  it 
is  so  vague  that  persons  who  have  not  contracted  could  by 
periury  be  made  liable  on  the  contract.  I  cannot  see  that 
such  a  description  as  this  exposes  parties  to  that  risk  any 
more  than  if  the  name  was  mentioned  and  the  question  was 
raised  which  of  the  persons  bearing  that  name  was  intended. 
It  appears  to  me  that  if  a  man  is  described  as  a  trustee  for 
sale  of  certain  property,  he  must  be  so  by  virtue  of  some 
written  document,  and  the  production  of  the  document 
making  him  a  trustee  for  sale  of  the  property  in  question 
identifaes  him.  In  the  absence  of  any  authority  to  the  con- 
trary, I  think  we  must  hold  this  to  be  a  good  description. 
Baggallay,  J. a.:    I  am  of  the  same  opinion. 

Solicitors :  HookSj  KenricJc  &  Co,;  W.  R.  Preston. 
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[5  Chancery  Division,  666.] 
V.C.B.,  Feb.  8:   C.A.,  March  7,  1877. 

*CoPE  V.  Earl  De  La  Warb.  [666 

[1878    C.     136.] 
Practice — Enrolment  of  Decree — Cone.  Ord,  xzm,  rr.  26,  26. 

In  July,  1873,  a  decree  declaring  W.  entitled  to  large  estates  was  affirmed  by  the 
Lords  Justices.  In  February,  1877,  the  unsuccessful  party  applied  for  leave  to  enroll 
the  decree  that  he  might  appeal  to  the  House  of  Lords.  In  the  meantime  W., 
believing  himself  undisputed  owner  of  the  estates,  had,  in  October,  1876,  accepted  a 
peen^e : 

BeM  (reversing  the  decision  of  Bacon,  V.C),  that  a  party  who  applies  within  five 
years  is  entitled  to  inrolment  as  a  matter  of  right,  unless  the  conduct  of  the  applicant 
has  been  such  as  to  make  it  unreasonable  that  he  should  be  allowed  to  enroll — that 
his  merely  doine  nothing  raised  no  case  against  him — and  that  his  rights  could  not 
be  aifected  by  the  mere  fact  that  the  opposite  party  had  altered  his  position  on  the 
faith  of  being  owner  of  the  estate. 


[5  Chancery  Division,  669.] 
V.C.B.,  Jan.  20,  27 ;  Feb.  8  :  C. A.,  Feb.  28 ;  March  14,  1877. 

*In  re  Langham  Skating  Kink  Company.    [669 

CompoMf — Winding-up — Itaolvency — Meeting  of  Sharehotdere — Gompaniee  Act,  1862, 

<.  79,  tube,  5 ;  m.  91,  149. 

A  petition  for  winding  up  a  company  was  presented  by  three  shareholders.  It 
did  not  allege  insolvency,  but  stated  circumstances  showing  that  its  condition  was 
not  hopeful,  and  that  it  had  abandoned  all  but  a  very  small  part  of  its  objects,  and 
alleged  that  it  was  just  and  eauitable  that  the  company  should  be  wound  up. 
Bacon,  V.C,  being  satisfied  on  tne  evidence  that  the  company  was  substantial^ 
insolvent,  ordered  meetings  of  the  shareholders  to  be  held,  that  it  might  be  ascer- 
tained whether  they  did  not  wish  it  wound  up : 

Held,  on  appeal,  that,  as  the  petition  did  not  allege  any  of  the  cases  mentioned 
in  the  first  four  sub-sections  of  sect.  79  of  the  Companies  Act,  1862,  and  did  not 
contain  allegations  sufficient  to  make  a  case  for  interierence  under  the  6th  sub-sec- 
tion, a  winding-up  order  was  not  authorized,  and  that  consequently  no  order  ought 
to  be  made  except  to  dismiss  the  petition. 


[6  Chancery  Division,  687.] 
M.R.,  Feb.  16:   C.A.,  March  28,  1877. 

♦Johnson  v.  Lyttle's  Iron  Agency.         [687 

[1877      J.      10.] 

Company — Forfeiture  of  Shares — Conation  Precedent — Fixing  Thne  for  Payment  of 
Call — Exceenve  Demand  for  Intereei^-Iujunction — Companies  Act,  1862  (26  <fr  26 
Vict.  €,  89),  TabU  A,  Clauses  6,  17,  19. 

The  directors  of  a  company,  which  was  governed  by  the  regulations  of  Table  A, 
in  the  Companies  Act,  1862,  resolved  on  the  16th  of  September  that  a  call  of  £2  per 
share  be  made,  and  that  the  shareholders  be  requested  to  pay  the  same  as  soon  as 
possible.    They  afterwards,  on  the  same  day,  gave  verbal  instructions  to  the  secretary 
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to  make  the  call  payable  on  the  16th  of  December,  and  he  sent  a  circular  notice  to 
the  shareholders  accordingly.  J.,  one  of  the  shareholders,  did  not  pay  the  call,  and 
on  the  2l8t  of  December  the  secretary  wrote  to  him,  telling  him  that  if  he  did  not 
pay  the  amount  of  the  call  together  with  interest  at  6  per  cent  from  the  date  of  the 
call,  on  or  before  tlie  31st  of  December,  his  shares  would  be  liable  to  forfeiture.  J. 
did  not  pay,  and  on  the  4th  of  January  the  directors  passed  a  resolution  forfeiting 
his  shares : 

Heldt  that,  as  the  notice  of  the  2 1st  of  December  claimed  interest  from  the  date  of 
the  call,  instead  of  from  tlie  day  fixed  for  its  payment,  as  provided  by  clause  6  of  Table 
A,  it  was  a  bad  notice,  and  the  forfeiture  was  invalid,  and  an  injunction  was  granted 
restraining  the  company  from  proceeding  further  under  the  resolution  of  forfeitnre. 

SembUf  that  the  time  for  payment  of  the  call  could  not  properly  be  fixed  by  a 
mere  verbal  direction  to  the  secretary. 

Decision  of  the  Master  of  the  Rolls  reversed. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Bolls. 

The  writ  was  issued  on  the  10th  of  January,  1877,  and  by 
the  indorsement  the  plaintiff  claimed  an  injunction  to  re- 
strain the  defendant  company  and  the  directors  thereof  (other 
than  the  plaintiff)  from  f  urtner  proceeding  with  a  resolution 
of  forfeiture  of  the  plaintiff's  shares  in  the  company  ;  a  dec- 
laration that  the  resolution  whereby  the  shares  were  for- 
feited was  invalid ;  a  declaration  that  the  plaintiff  had  a 
right  to  set  off  moneys  dae  from  the  company  to  him  against 
the  calls  made  on  the  shares ;  and  payment  of  any  balance 
due  from  the  company  to  the  plaintiff  after  the  set-off,  and 
damages  in  respect  of  the  resolution  to  forfeit. 

The  company  was  governed  by  the  regulations  contained 
in  Table  A  in  the  schedule  to  the  Companies  Act,  1862. 
688]  I'he  plaintiff  *was  a  solicitor,  and  bad  acted  as  the 
solicitor  of  the  company  from  its  formation  in  January, 
1875,  until  June,  1875,  when  he  was  elected  a  director,  after 
which  he  ceased  to  act  as  the  company's  solicitor.  He  was 
the  holder  of  200  shares  of  the  nominal  value  of  £5  each. 
Previously  to  the  16th  of  September,  1876,  £3  per  share  had 
been  called  up  on  the  shares  of  the  company.  At  a  meet- 
ing of  the  board  (at  which  the  plaintiff  was  not  present)  on 
the  16th  of  September,  1876,  it  was  resolved  that  ''a  call  be 
hereby  made  of  the  whole  of  the  unpaid  capital,  viz.,  £2  per 
share,  and  that  the  shareholders  be  requested  to  pay  the 
same  as  soon  as  possible." 

The  secretary  of  the  company  made  an  affidavit  in  which 
he  said :  *'  The  time  of  payment  of  the  call  was  at  the  meet- 
ing of  the  16th  of  September  discussed  by  the  directors,  and 
I  received  the  verbal  instructions  of  the  directors  to  prepai-e 
and  send  out  the  necessary  notices  of  the  call,  informing  the 
shareholders  that  such  call  should  be  payable  on  or  before 
the  16th  of  December,  1876."  He  added  that  he  sent  notices 
accordingly  to  all  the  shareholders,  including  the  plaintiff. 
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The  plaintiff  did  not  pay  the  call,  and  on  the  2l8t  of  De- 
ceimber,  1876,  the  secretary  of  the  company,  by  the  instruc- 
tions of  the  directors,  wrote  to  him  reminding  him  that  the 
call  remaiined  unpaid,  and  saying  thatr  '^  unless  the  amount, 
£400,  together  with  interest  at  the  rate  of  5  ^per  cent,  per 
annum  from  the  date  of  the  call,  is  paid  on  or  before  the 
31st  inst.  your  shares  will  become  liaole  to  forfeiture  under 
the  provisions  of  the  act  of  Parliament  governing  this 
matter."  On  the  27th  of  December  the  plain tiflPs  solicitors 
wrote  to  the  secretarv  stating  that  the  plaintiff  claimed  to 
set  off  against  the  call  the  costs  due  to  nim  from  the  com- 
pany as  their  solicitor,  and  also  expenses  incurred  by  him 
as  a  director,  and  that  an  account  of  those  costs  and  ex- 

Eenses  would  be  furnished  as  soon  as  readv.  The  call  not 
aving  been  paid,  the  directors  on  the  4th  of  January,  1877, 
passed  a  resolution  forfeiting  the  plaintiff's  shares,  and 
notice  of  the  forfeiture  was  on  the  6th  of  January  given  to 
the  plaintiff.  On  the  8th  of  January,  1877,  the  company 
commenced  an  action  against  the  plaintiff  in  the  Queen's 
Bench  Division  for  the  amount  of  the  unpaid  call  and  in- 
terest. On  the  7th  of  February  the  plaintiff's  solicitors  de- 
livered to  the  company  *his  bill  of  costs  amounting  [689 
to  £575 19^.  4d.y  and  an  account  of  his  ex^^enses  as  a  director, 
amounting  to  £158  4s.  9d.j  with  a  letter  signed  by  the  plain- 
tiff. On  the  16th  of  February  the  plaintiff  moved  before  the 
Master  of  the  Rolls  for  an  injunction  to  restrain  the  defen- 
dant company  from  further  proceeding  with  the  resolution, 
of  forfeiture  until  the  hearing  or  until  further  order  of  the 
court. 

Chitty^  Q.C.,  and  C.  H.  Turner^  for  the  plaintiff,  in  sup- 
port of  the  motion,  on  the  question  of  set-off  referred  to 
irovm  V.  Tibbits  (') ;  Harrison  v.  Turner  {*) ;  JRawley  v. 
Mawley  (*).  They  further  contended  that  the  resolution  was 
invalid. 

Jessel,  M.R.,  (without  calling  on  the  counsel  for  the  de- 
fendant company),  held  that  the-  plaintiff  had  no  right  of 
set-off. 

Cookson^  Q.C.,  and  H.  Fellows^  for  the  defendant  com- 
pany, on  the  question  of  the  validity  of  the  resolution,  re- 
ferred to  Oreai  North  of  England  Railway  Company  v. 
BidduLph  (*)  and  Newry  and  £Jnniskillen  Railway  (Com- 
pany V.  Edmunds  ('). 

(»)  11  C.  B.  (N.S.),  866.  (*)  7  M.  A  W.,  248. 

(»)  10  Q.  B..  482.  (»)  2  Ex.,  118,  122. 

(»)  1  Q.  B.  D.,  460;  17  Eng.  R.,  121. 

22  Eng.  Rep.  51 
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Jessel,  M.R.:  I  think  the  only  points  which  remain  to 
be  decided  must  be  decided  against  the  plaintiff.  The  real 
question  is,  whether  the  call  was  properly  made,  and 
whether  a  day  was  properly  appointed  for  payment. 

As  regards-the  fact  of  a  call  oeing  made,  there  is  no  doubt 
the  call  was  made,  and  the  resolution  was  that  the  share- 
holders be  requested  to  pay  the  same  as  soon  as  possible. 
It  turned  out  that  by  the  prospectus  no  call  was  to  be  made 
except  at  the  expiration  of  three  months,  but,  considering 
the  position  of  the  company's  "as  soon  as  possible"  no 
doubt  meant  the  three  months.     But  I  do  not  decide  on  that 

f  round  alone.  The  secretary  says  that  at  the  same  meeting 
e  received  verbal  instructions  from  the  directors  to  prepare 
and  send  out  the  necessary  notices  of  the  call,  informing  the 
shareholders  that  such  call  would  be  payable  on  or  before 
690]  the  *16th  of  December,  1876,  and  he  proves  that  he 
did  send  out  notices  accordingly,  and  sent  tne  letter  duly 
posted  to  the  plaintiff,  so  that  the  plaintiff  had  due  notice 
of  the  call. 

The  objection  is  that  there  is  no  formal  resolution  entered 
in  the  book  of  the  directors  appointing  a  day  for  the  call. 
Now,  all  that  Table  A  says  is,  if  any  member  fails  to  pay 
any  call  on  the  day  appointed  for  payment  thereof,  the 
directors  may  at  any  time  thereafter  forthwith  serve  a  notice, 
which  they  have  done,  to  state  whether  a  day  has  been  ap- 
pointed for  the  payment  of  the  call.  Now,  it  is  quite  clear 
that  the  act  of  Parliament  does  not  require  the  day  for  the 
call  to  be  named  in  the  same  resolution  as  the  one  by  which 
the  call  is  made.  You  may  make  the  call,  and  then  you 
may  by  subsequent  resolution  or  direction  name  the  day  for 
the  payment.  Nor  does  the  act  of  Parliament  require  the 
day  to  be  named  by  anj  particular  formal  act  by  the  direct- 
ors. No  doubt  it  requires  their  sanction  and  authority,  but 
it  does  not  require  it  to  be  made  by  a  formal  resolution  put 
in  that  shape,  or  by  resolution  entered  in  the  minutes.  It  is 
sufficient  if  they  direct  it,  What  shall  be  sufficient  evidence 
of  direction  is  another  matter. 

There  are  two  authorities  on  the  subject  to  which  I  have 
been  referred,  and  they  seem  to  go  a  great  way  in  the  de- 
fendants' favor ;  the  one  was  that  of  the  Oreat  North  of 
England  Railway  Company  v.  Biddulphi^),  There  the 
act  of  Parliament  required  that  the  call  should  be  paid  to 
such  persons  at  such  times  and  places  as  the  notice  should 
appoint.  The  resolution  named  the  amount  of  the  call  aod 
the  time,  but  though  formally  passed  by  the  directors  it  did 

0)  7  M.  <fe  W.,  243. 
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not  name  either  the  person  to  whom  it  should  be  paid  or  the 
place  at  which  it  shoald  be  paid,  consequently  it  was  de- 
fective in  omitting  those  two  particulars,  but  the  notice  by 
the  advertisement  in  the  local  papers  was  complete,  and  the 
question  was,  whether  without  proof  of  a  resolution  of  the 
board  directing  that  these  notices  should  be  served,  the  ad- 
vertisement would  do.  Parke,  B.,  says  this('):  "As  the 
objection  that  there  was  no  distinct  proof  of  the  publication 
of  the  notice  being  the  act  of  the  directors,  was  not  taken  at 
the  trial,  we  must  ass^ume  it  to  have  been  their  act."  Then 
he  says :  ''The  question  then  is,  whether,  in  addition  to  the 
specification  of  the  place  of  payment  *in  the  notice,  [691 
it  is  necessary  that  the  place  should  be  specified  also  in  the 
resolution  for  the  call."  He  comes  to  the  conclusion  that 
it  is  not  necessary  that  it  should  be  named  at  the  time  of 
making  the  call,  and  therefore  he  says,  where  you  have  no 
proof  at  all,  that  is,  where  there  is  an  absence  of  proof  but 
you  find  an  act  done  which  ought  to  be  done  by  the  au- 
thority of  the  directors,  you  must  assume  it  to  have  been 
done  by  their  authority:  consequently  the  court  held  the 
call  to  be  good. 

Then  it  is  quite  plain,  though  the  actual  resolution  proved 
had  neither  of  these  particulars,  the  court  assumed  that  it 
was  done  by  the  authority  of  the  directors.  I  take  it  as  a 
general  principle,  when  we  find,  for  instance,  the  secretary 
writing  letters  on  behalf  of  the  company,  we  assume  in  the 
absence  of  evidence  that  he  is  authorized  by  the  com- 
pany to  write  them.  Therefore,  if  there  had  been  no  evi- 
dence at  all  either  way  in  this  case  I  should  be  bound  to 
assume,  both  on  principle  and  authority,  that  this  letter 
was  written  with  tne  sanction  of  the  directors. 

Then  the  second  case  is  Newry  and  EnnisTcillen  Railway 
Company  v.  Edmunds  (*).  The  point  arose  as  to  the  time, 
and  there  the  resolution  did  not  specify  the  time.  The  di- 
rectors were  to  appoint  the  time,  and  the  full  Court  of  Ex- 
chequer said  this('),  Parke,  B.,  giving  the  judgment:  ''It 
follows  that  the  resolution  to  make  a  call  need  not  specify 
either  the  time  or  place  for  payment ;  but  the  directors  must 
appoint  a  time  and  place,  which  must  be  notified  to  the 
shareholder  by  a  notice,  allowing  him  twenty-one  days  for 
the  purpose  of  payment."  It  need  not  be  part  of  the  reso- 
lution: "The  case  of  the  Great  North  of  England  Rail- 
way Company  v.  Biddulphi^)  proves  that  the  resolution 
need  not  contain  the  place  of  payment,  and  I  think  that  by 

(»)  7  M.  W.,  262.  (»)  2  Ex.,  122. 

(»)  2  Ex.,  1 18.  (*)  7  M.  A  W.,  243, 
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implication  it  also  proves,  that  it  need  not  contain  the  time 
of  payment.  The  resolution  is  nothing  more  than  a  deter- 
mination that  thereafter  ^a  call'  shall  be  made,  that  is,  that 
an  application  shall  be  made  to  each  shareholder  for  a  pro- 
portion of  his  share;  and  it  is  enough  if  the  directors 
appoint  a  time  or  place  either  by  public  advertisement 
(where  such  9.  mode  is  allowed  by  the  private  act)  as  in  the 
case  referred  to,  or  under  the  general  act,  by  an  individual 
notice  to  each  shareholder:  consequently  that  objection 
cannot  prevail." 

692]  *Therefore  all  that  is  required  is  that  the  directors 
shall  authorize  the  secretary,  the  proj)er  officer,  to  write  the 
proper  letter.  He  says  he  does  it  oy  authority  of  the  direct- 
ors; that  is  all  that  is  wanted.  No  formal  resolution  is 
required,  and  he  positively  states  that  which  the  court 
would  presume  without  evidence,  that  it  was  written  by  the 
authority  of  the  directors.  It  seems  to  me,  therefore,  that,  all 
the  requisites  having  been  complied  with,  there  is  no  objec- 
tion to  this  call  which  can  be  sustained  ,on  the  ground  which 
has  been  taken.    The  motion  must  be  refused  with  costs. 


Prom  this  decision  the  plaintiff  appealed. 

The  appeal  was  heard  on  the  28th  of  March,  1877. 

Chitty^  Q.C.,  and  C.  H,  Turner^  for  the  plaintiff:  The 
Master  of  the  Rolls  refused  the  application  on  the  ground 
that  the  ri^ht  of  set-oJQf  is  created  by  statute  and  that  it 
exists  only  m  an  action.  But  there  was  a  right  of  set-off  in 
a  court  of  equity  independently  of  the  statutory  right: 
Glarlc  V.  GorU^)\  Ex  parte  Stevens  {*);  WiUiams  v.  Ba- 
vies  (•) ;  Freeman  v.  Lamas  (*) ;  Curson  v.  African  Com- 
party  (') ;  Peters  v.  Soame  (*) ;  Chapman  v.  Derby  ('). 

[Mellish,  L.J.:  Will  the  court  relieve  against  a  col- 
lateral remedy  like  forfeiture  because  there  would  be  a  right 
of  set-off  in  an  action  t 

James,  L.J.,  referred  to  Hawson  v.  Sam7iel{^)  and  O'Con- 
nor V.  Spaight{*)j  and  said  that  the  principle  of  Rawson  v. 
Samuel  was  that  there  was  no  set-off  in  equity  unless  one 
of  the  debts  is  equitable.] 

If  the  company  had  brought  J;he  action  for  the  calls 
before  forfeiting  the  shares  the  plaintiff  could  have  availed 
himself  of  the  set-off,  and  then  there  would  have  been  no 
ground  for  making  the  forfeiture. 

(»)  Cr.  <fe  Ph.,  164.  (•)  2  Vera.,  428, 

(«)  11  Ves.,  24.  (')  2  Vera.,  117. 

(*)  2  Sim.,  461.  (»)  Cr.  A  Ph.,  161. 

(♦)  9  Hare,  109.  (»)  1  Sch.  <b  Lef.,  306. 
.  (*)  1  Vera.,  121, 
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*Moreover,  the  resolution  making  the  call  is  in-  [693 
valid,  because  it  fixes  no  time  for  payment:  Table  A, 
clause  4(*).  There  ought  to  be  a  minute  of  the  board  fixing 
the  time  for  payment.  Verbal  instructions  to  the  secretary 
will  not  do:  D'Arcy  v.  Tamar^  &c,^  Mailway  Company  i^). 

Moreover,  the  notice  of  the  21st  of  December  was  bad, 
because  it  said  that  the  shares  would  be  forfeited  if  interest 
was  not  paid  from  the  date  of  the  call :  Table  A,  clauses 
6,  17. 

[On  the  last  point  they  were  stopped  by  the  court.] 

CooJcson^  Q.C.,  and  H.  Fellows ^  for  the  company:  This 
error  does  not  make  the  notice  bad.  The  notice  only  asks 
for  too  much  interest.  The  plaintiff  ought  to  have  ten- 
dered the  proper  sum.  He  is  a  solicitor,  and  must  be  taken 
to  know  the  law.  Extreme  and  literal  accuracy  is  n6t 
essential  in  such  a  case.  It  is  not  a  forfeiture  strictissimi 
Juris,  In  an  action  for  the  call  the  interest  need  not  be 
specifically  claimed :  Southampton  Dock  Company  v.  Rich- 
ards (•). 

James,  L.J.:  I  am  of  opinion  that  the  notice  of  the  21st 
of  December  did  not  comply  strictly  with  the  provisions  of 
the  contract  between  the  company  and  the  shareholders 
which  is  contained  in  the  *regulations  of  Table  A.  [694 
It  was  the  established  rule  of  the  Court  of  Chancery  and 
of  the  courts  of  common  law  that  no  forfeiture  of  property 
could  be  made  unless  every  condition  precedent  had  been 
strictly  and  literally  complied  with.  A  very  little  inac- 
curacy is  as  fatal  as  the  greatest.  Here  the  notice  is  inac- 
curate. It  is  therefore  bad,  and  the  forfeiture  is  invalid. 
I  may  add  that,  as  at  present  advised,  I  think  that  the  time 

(1)  Clause  4 :    '*  The  directors  maj  pay  any  call  on  the  day  appointed  for 

from  time  to  time    make  such  calls  payment  thereof,  the  directors  may,  at 

upon  the  members  in  respect  of  all  any  time  thereafter,  during  such  time 

moneys  unpaid  on  their  shares  as  they  as  the  call  remains  unpaid,  serve  a 

think   fit,    provided    that    twenty-one  notice  on  him,  requiring  him  to  pay 

days'  notice  at  least  is  given  of  each  such  call,  together  with  interest  and 

€»11,  and  each  member  snail  be  liable  any  expenses  that*  may  have  accrued 

to  pay  the  amount  of  calls  so  made  to  by  reason  of  such  non-payment." 

the  persons  and  at  the  times  and  places  Clause  19  :  ^'  If  the  requirements  of 

appointed  by  the  directors."  any  such  notice  as  aforesaid  are  ^ot 

Clause  6:   "If   the  call  payable  in  complied  with,  any  share  in  respect 

respect  of  any  share  is  not  paid  before  of  which  such  notice  has  been  given 

or  on  the  day  appointed  for  payment  may,   at  any  time  thereafter,   l^fore 

thereof,  the  holder  for  the  time  being  payment  of  al^  calls,  interest  and  ex- 

of  such  share  shall  be  liable  to  pay  penses  due  in  respect  thereof  has  been 

interest  for  the  same  at  the  rate  of  five  made,  be  forfeited  by  a  resolution  of 

pounds  per  cent,  per  annum  from  the  the  directors  to  that  effect." 

day  appointed  for  the  payment  thereof  (*)  Law  Rep,,  2  Ex.,  158. 

to  the  time  of  the  actual  payment."  (")  1  Man.  &  G.,  448. 

Clause  17 :  "  If  any  member  fails  to 
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for  the  payment  of  the  call  could  not  properly  be  fixed  by 
a  mere  verbal  direction  to  the  secretary;  it  ought  to  be  fixed 
by  a  formal  resolution  of  the  directors. 

Hellish,  L.J.:  I  am  of  the  same  opinion.  I  think  it  is 
clear  that  a  forfeiture  of  shares  is,  to  all  intents  and  pur- 
poses, the  same  thing  as  any  other  forfeiture  which  deprives 
a  man  of  his  property.  The  rule  at  common  law  was,  that 
before  any  forfeiture  could  take  place,  all  the  conditions 
precedent  must  have  been  strictly  complied  with.  Clause 
17  of  Table  A  says  that,  if  the  call  is  not  paid  on  the  ap- 
pointed day,  the  directors  may  serve  a  notice  on  the  share- 
holder requiring  him  to  pay  it,  together  with  interest  and 
any  expenses  which  may  nave  accrued  ;  and,  by  clause  19, 
if  the  requisitions  of  the  notice  are  not  complied  with,  the 
directors  may  forfeit  the  shares.  And  clause  6  provides 
that  interest  is  to  be  payable  from  the  day  appointed  for 
payment  of  the  call  to  the  time  of  actual  payment.  If  no 
notice  under  clause  17  had  been  served,  it  is  clear  that  the 
forfeiture  would  be  altogether  bad.  In  this  case  the  notice 
of  the  21st  of  December  was  inaccurate  in  demanding  the 
payment  of  interest  from  the  date  of  the  call.  Was  that  a 
good  notice?  I  think  that  if  the  notice  departs  in  any 
respect  from  the  statutory  form,  it  is  impossible  for  us  to 
go  into  the  question  how  much  it  departs.  It  is  a  bad 
notice,  and  the  subsequent  resolution,  which  is  founded 
upon  it,  is  invalid. 

Bago ALLAY,  J. A.  I  am  of  the  same  opinion.  The 
Legislature  has  thought  fit  to  impose  very  heavy  penalties 
for  the  non-payment  of  calls  upon  shares.  Not  only  are 
the  shares  liable  to  forfeiture,  but  the  shareholder  can  also 
be  sued  for  the  unpaid  calls.  The  Legislature  has  pointed 
out  the  steps  which  are  to  be  taken  previously  to  the 
695]  *forfeiture,  and  it  is  essential  that  all  those  steps 
should  be  strictly  followed.  In  the  present  case,  one  of 
those  steps  has  not  been  properly  taken,  and  the  forfeiture 
is  therefore  invalid. 

The  injunction  asked  for  was  granted.  No  costs  of  the 
motion  in  the  court  below  were  given,  but  the  appellant  was 
allowed  his  costs  of  the  appeal. 

Solicitors  for  plaintiff :  Lewis  &  Iiidermaur. 
Solicitors  for  company:  Stlbbard  <6  Cronshey. 

Seel  Abb.  Dig.,  Ck)rp.,  744-7;  Grant  The  right  to  forfeit  shares  in  anj 

on  Corp.,  292 ;   Thompson's  Liability  joint  stock  companj  must  come  from 

of  Stockliolders,  ^§  193-207 ;  Field  on  the  law,   and    can   only  be   exercised 

Corporations,  §§  96-102 ;   Lacey's  Di-  in  the  manner  prescril>ed  by  the  law. 

gest,  Kailw.  Dec,  723-5.  The  articles  of  association  are  the  law 
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governing  the  right  of  forfeiture,  and  tice  shall  be  given  "by  sending  to 
all  the  conditions  precedent  which  are  the  shareholders  at  their  respective 
made  by  them  must  be  strictly  com-  places  of  residence,  through  the  post- 
plied  with  or  the  proceeding  is  void  :  office,  a  written  or  printed  notification, 
\yestcott  9.  Minnesota,  etc.,  28  Mich.,  stating  the  object,  time  and  place  of 
145;  E^astern, etc.,17.  Vaughan,  20Barb.  holding  such  meeting;  which  notice 
156-7,  affirmed  on  other  grounds,  14  shall  be  placed  in  the  post-office  at 
N.  Y.,546  ;  Van  Dieman's Land,  etc.,  v.  least  twenty  days  prior  to  the  time  of 
Cockerell,  1  C.  B.,  N.S.,  732  ;  Clarke  holding  said  meeting,"  a  verbal  notice 
f).  Hart,  6  H.  h.  Cas. ,  683.  thereof  is  not  sufficient  as  to  persons 

Unless  authorized  by  its  charter,  the  who  did  not  appear  at  such  meeting,  in 

directors  of  a  corporation  have  no  pow-  response  thereto  :  Westcott  v.  Minne- 

er  to  pass  a  by-law  forfeiting  stock  for  sota,  etc.,  23  Mich.,  145. 
non-payment  of   assessments :   Matter        See  also  Van  Dieman's  Land,  etc. ,  v. 

.of  Long  Island  R.  R.,  19  Wend.,  87  ;  Cockerell,  1  C.  B.,  N.S.,  782. 
Clarke  v.  Hart,  6  House  of  Lords  Cas.,        When  notice  of  sale  of  shares  for 

682.  non-payment  of  assessments  is  req  uired 

See  also  Bank  of  Attica  v.  Manufac-  to  be  given  by  advertisement,  desig- 

turers,  etc.,  20  N.  T.,  501.  nating  the  time  and  place  thereof  and 

Statutes  of  incorporation  usually  con-  the  shares  to  be  sold,  any  description 

tain  a  section  authorizing  the  forfeiture  sufficing  to  show  clearly  what  shares 

of  stock  somewhat  similar  to  the  gen-  are  intended  to  be  the  subject  of  sale 

eral  railroad  act  of  New  York,  as  fol-  is  sufficient:    York,   etc.,  v.  Pratt,  40 

lows—Laws  1850,  p.  213,  §  7  ;  8  Edm.  Maine,  447,  458^. 
St.,  619:  But  see  Belfast  v.  Moosehead,  etc., 

"  §  7.  The  directors  may  require  the  60  Maine,  668. 
subscribers  to  the  capital  stock  of  the        If  a  stockholder  be  living,  and  a  resi- 

company  to  pay  the  amount  by  them  dent  of  the  county  in  which  the  notice 

respectively  subscribed,  in  such  man-  to  stockholders  is  published,  at  the  time 

ner  and  in  such  instalments  as  they  the  publication  commences,  his  death 

may  deem  proper.     If  any  stockholder  afterwards  will  not  abate  the  proceed- 

shall  neglect  to  pay  any  instalment  as  ings,  or  render  the  publication  ineffect- 

required  by  a  resolution  of  the  board  of  ual :  Diven  v,  Duncan,  41  Barb.,  520. 
directors,  the  said  board  shall  be  author-        Where,  after  the  death  of  a  member 

ized  to  declare  his  stock,  and  all  previous  of  a  building  society,  his  shares  were 

payments  thereon,  forfeited  for  the  use  permitted  to  run  in  arrears,  held  that, 

of  the  company:  but  they  shall  not  de-  in  the  absence  of  a  personal  represent- 

clare  it  so  forfeited  until  they  shall  have  ative,  the  society  could  not  take  any 

caused  a  notice  in  writing  to  be  served  steps  to  forfeit  the  shares  any  more 

on  him  personally,  or  by  depositing  the  than  they  could  have  enforced  their 

same  in  the  post-office,   properly  di-  claim  by  action  of  debt,  as  provided  by 

rected  to  him,  at  the  post-office  nearest  the  statute  :  Glass  v.  Hope,  14  Grant's 

his  usual  place  of  residence,  stating  (U.C.)  Chy.,  484,  affirmed  16  id.,  420. 
that  he  is  required  to  make  such  pay-        In  the  case  of  Graham  v.  Van  Die- 

ment  at  the  time  and  place  specified  in  man's  Land  Co.,  1  Hurl.  &  Norm.,  541, 

said  notice ;  and  that,  if  he  fails  to  after  affirmance  of  a  new  trial  ordered 

make  the  same,  his  stock,  and  all  pre-  (U   Exchequer,   101),   the  statute  re- 

vious  payments  thereon,  will  be  for-  quired  notice  to  the  "owner"  of  the 

feited  for  the  use  of  the  company  ;  stock.     After  the  appointment  in  bank- 

which  notice  shall  be  served,  as  afore-  ruptcy  of  an  assignee  of  the  subscriber, 

said,  at  least  sixty  days  previous  to  the  and  notice  thereof  to  tJie  company ^  but 

day  on  which  such  payment  is  required  before  transfer  of    the  stocK  on  the 

to  be  made."  books  of  the  company  on  application 

When  the  statute  authorizing  an  as-  therefor,  it  took  steps  to  forfeit  the 

sessment  upon  stock  provides  that  a  cer-  stock,  giving  no  notice  to  the  assignee, 

tain  sum  shall  have  been  first  expended,  but  serving  one  on  the  bankrupt.     It 

an  assessment  without  compliance  with  was  held  that  the  notice  was  properly 

such  condition  is  invalid :  Westcott  «.  served  upon  the  bankrupt  who  was,  so 

Minnesota,  etc.,  23  Mich.,  145.  far  as  the  company  was  concerned,  the 

When  the  statute  provides  that  no-  stockholder^  and  that  it  was  not  bound 
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to  Berre  notice  upon  the  assignee,  the  title  passes  until  transfer  on  the  books  : 

court,   per  Cockbum,  Ch.  J.,   saying  Bouv.  Diet.,  tit.  Stocks;  Union  Bank 

(p.   549):    *'We  are  of    opinion  that  «.  Laird,  2  Wlieat.,  308. 

sufficient    notice  was    given.     Notice  Corporators  and  those  claiming  under 

was  given  to  the  bankrupt,  not  to  the  them  are  bound  to  know  the  by-laws 

plaintiffs,  who  were  his  assignees.     At  of  the  company  :  Grant  on  Corp.,  207, 

the  time  of  the  forfeiture,  the  bank-  note  k  ;  The  King  «.  Trevener,  2  Bam. 

rupt's  name   stood  as  owner  of   the  &  Aid.,  639. 

shares.  The  act  requires  notice  of  And  an  assignee  of  stock  is  not  a 
forfeiture  to  be  ffiven  to  the  owner,  stockholder,  as  between  himself  and 
The  person  on  the  register  is  to  be  the  corporation,  until  a  transfer  on  its 
taken  to  be  the  proprietor ;  and  there  books  :  Wordsworth,  Joint  Stock  Com- 
are  provisions  that,  in  case  of  marriage  panies,  204,  300.  301  et  seq.,  marg.  p. 
or  a  transfer  of  the  shares,  an  affidavit^  (39  Law  Lib.) ;  McDauiels  v.  Flower, 
shall  be  made,  and  the  necessaij  alter-  etc.,  22  Vt.,  274,  284. 
ations  made  on  the  register.  Without-  Nor  is  he  entitled  to  vote  upon  the 
entering  into  the  question  decided  in  stock  :  Ex  parte  Wilcocks,  7  Cow., 
the  South  Staffordshire  Railway  Co.  f>.  402  ;  Matter  of  Barker,  6  Wend.,  509. 
Burnside,  5  Exch.,  129,  it  is  sufficient  And  even  the  assignee  of  a  bank- 
to  say  that  the  registered  shareholders  rapt  is  entitled  to  no  rights,  as  against 
are  the  only  shareholders  for  the  pur-  the  corporation,  until  notice  thereto  of 
poses  of  the  act,  and  that  notice  of  the  his  appointment ;  until  then  the  bank- 
forfeiture  was  properly  served  upon  rupt  is  to  be  treated  as  the  owner,  with 
the  bankrupt."  all  the  rights  of  one:   Wordsworth, 

See,  however.  Matter  of  Daniels,  6  Joint  Stock  Companies,  807,  marg.  p. 

Bissell,  405.  The    statute  does    not    require  the 

In  Roosevelt  v.  Brown,  11  N.  Y.,  152,  notice  to  contain  any  summary  or  to 

153,  it  was  held  that,  until  the  stock  of  state  the  amount  due,  for  the  obvious 

a  corporation  was  actually  transferred  reason  that  every  debtor  is  presumed 

on  the  books  of  the  company,  the  per-  and  bound  to  know  the  amount  of  his 

son  in  whose  name  it  stood  was,  for  Indebtedness. 

all  purposes,  to  be  treated  as  the  owner  In  Bangs  «.  Duckinfield,  18  N.  T., 

of  the  stock.  598,  the  court  says :   "  Every  man  is 

In  McDanlelsv.  Flower,  etc.,  22  Vt.,  presumed  to  know  whether  he  is  a 

274,  284,  it  was  held,  that  one  to  whom  stockholder,  and  how  many  shares  he 

stock  had  been  transferred  by  a  trans-  owns,  and  to  be  able  to  calculate,  if 

fer  absolute  in  form,  but  in  fact  as  the  call  is  so  much  per  cent,  on  each 

security  against  liability  for  signing  share,  the  sum  in  dollars  and  cents 

notes,  was  not  entitled  to  notice  of  a  which  he  is  to  pay." 

corporate  meeting.     To  the  same  effect  See,  also,  Rublee,  etc.,  «.  Hovey,  9 

are   the   cases   of   President,   etc.,   f>.  Abb.,  N.S.,  74;   York,  etc.,  «.  Pratt, 

Cook,  4  Pick.,  405  ;  Cady  c.  Potter,  55  40  Maine,  454-5. 

Barb. ,  463.  Whatever  a  notice  contains  which  is 

See  also,  Galbraith  v.  Cooper,  8  not  required  by  law  is  mere  surplus- 
House  of  Lords  Cases,  815  ;  Bank  v,  age,  and  does  not  vitiate  it  as  to  what 
Lanier,  11  Wall.,  369.  it  does  contain  required  by  law  :  Burns 

An  assignee  of  stock  must  procure  v.  Bryant,  31  N.  Y.,  458;   People  «. 

its  transfer  on  the  books  of  the  com-  Shackno,  48  Barb.,  551. 

pany  before  he  becomes  a  stockholder :  See  15  Hun,  475  ;  Irish  R. ,  6  C.  L. 

Cady  V.   Potter,   55    Barb.,   463;    Ei  270,  8  id.,  216. 

parte  Hall,  1  MacN.  &  Gord.,  807.  It  is  not  necessary  for  the  final  reso- 

Until  transfer  on  the  books,  one  who  lution  of  forfeiture  of  stock  to  specifi- 

holds  an  assignment  of  stock  has  no  cally    name    the   stockholders    whose 

rights   as   sv^i :    Mann    v.   Currie,   2  stock  was  thereby  forfeited. 

Barb.,  299;    Roosevelt  «.    Brown,   11  See  York,  etc.,  tJ.  Pratt,  40  Maine, 

N.   Y.,   152,   153;    Ex   parte   Hall,   1  454-5;  McDaniel  t>.  Russell,  17  Pick., 

MacN.  &  Gord. .  307.  243. 

Except  that  of  a  right  to  a  transfer  The  case  of  Johnson  v.  A.  &  S.  R.  R, 

and  to  become  the  owner  or  holder  or  40  How.  Pr.  Rep. ,  193,  was  reversed, 

stockholder.     The  transfer  operates  as  5  Lansing,  222,  54  N.  Y.,  416. 

a  mere  equitable  assignment,  and  no  That  is  sufficiently  certain  which  can 


•  • 
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be  made  certain:  Broom's  Leg.  Max.,  An  assessment  by  the  receiver  of  a 

599,  marg.  p.,  and  namerous  author-  mntnal  insurance  company,  organized 

ities  cited.  under  the  general  insurance  companies 

'*And,  therefore,  if  a  man  makes  a  act,   in    form,   need    not    specify  the 

lease  to  another  for  so  many  years  as  name  of  the  party  bound  to  contribute, 

J.  S.  shall  name,  this  is  a  good  lease  nor  the  amount  of  the  note  :  Sands  v, 

for  years ;  for  though  it  is  at  present  Sanders,  26  N.  Y.,  244,  245,  26  How., 

uncertain,  yet,  when  J.  S.  hath  named  89,  28  N.  Y.,  428. 

the  years,  it  is  then  reduced  to  a  cer-  One  whose  shares  of  stock  have  been 

tainty":    Broom's    Leg.    Max.,    599,  forfeited  by  the  company  for  non-pay- 

marg.  p.  ment  of    calls    is    not   a  stockholder 

'*  An  agreement  in  writing,  for  the  within  the  meaning  of  the  10th  section 

sale  of  a  house,  did  not,  by  description,  of  the  general  railroad  act  of  1850,  so  as 

ascertain  the  particular  nouse,  but  it  to  render  him  liable  to  a  creditor  of  the 

referred  to  the  deeds  as  being  in  the  company  for  the  amount  unpaid  on  the 

possession  of    A.    B.,   named   in    the  forfeited  stock,  although  the  debt  was 

agreement.     The  court  held  the  a^ree-  contracted  by  the  company  before  the 

ment  sufficiently  certain,  inasmudi  as  stock  was  forfeited :  Mills  v.  Stewart, 

it  appeared  upon  the  face  of  the  agree-  41  N.  Y.,  886. 

ment  that  the  house  referred  to  was  See,  however,  Roosevelt  v.  Brown, 

the  house  of  which  the  deeds  were  in  11  N.  Y.,  148,  152-8. 

the  possession  of  A.  B.,  and,   conse-  To  an  action  by  a  judgment  creditor 

quently,   the    house   might  easily  be  of  the  Port  Hope,  Lindsay  and  Beaver- 

ascertidned  before  the  master,  and  id  ton  Railway  Company,  against  a  share- 

certum  est  quod  certum  reddi potest":  holder  for  the  amount  of  his  unpaid 

Broom's  L^.  Max.,  600,  601,   citing  stock,  the  defendant  set  up  that  the 

Owen  «.  Thomas,  8  Myl.  &  Eeene,  858.  full  amount  of  stock  required  by  the 

In   Bangs  v.  Duckinfield,  18  N.  Y.,  act  of  incorporation  had  never  been 

598,  the  court  says  :  subscribed,  or  the  first  instalment  paid 

"I  find  no  obstacle  to  the  plaintiffs  thereon;  that  the  original  design  of 
recovery  in  the  objection  that  neither  the  company  had  been  chang^  by 
the  assessment  nor  notice  specify  the  statute  after  the  defendant  subscribed  ; 
name  of  the  party  bound  to  contribute,  that  the  stock  subscribed  for  by  the 
nor  the  amounts  of  the  notes.  In  this  defendant  had  long  since  become  for- 
respect  this  proceeding  is  quite  like  the  feited  for  non-payment  of  calls  ;  that 
ordinary  case  of  payments  on  capital  on  the  14th  of  May,  1858,  the  directors 
stock  subscribed.  Calls  upon  stock  passed  a  resolution  declaring  that  the 
are  made  of  so'^  much  on  each  share ;  shares  mentioned  in  a  schedule  in- 
and  every  man  is  presumed  to  know  tended  to  be  annexed  (but  which  was 
whether  he  is  a  stockholder  and  how  not  annex^)  to  the  resolution,  which 
many  shares  he  owns,  and  to  be  able  had  become  forfeited  by  non-payment 
to  calculate,  if  the  call  is  so  much  per  of  a  call  made  on  the  previous  21st  of 
cent,  on  each  share,  the  sum  in  dollars  January,  should  be  sold  on  the  20th  of 
and  cents  which  he  is  to^  pay.  This  June,  unless  previously  redeemed  ; 
practice  has  been  very  general  if  not  and  that  the  company  had  not  after- 
universal,  and  many  recoveries  have  wards  treated  the  defendants  as  a 
been  had  on  such  calls.  The  call  or  shareholder,  nor  had  he  acted  as  such, 
notice  is  certain,  because  the  parties  The  resolution  for  sale  of  the  stock 
interested  possess,  or  are  deemed  to  had  not  been  acted  on  by  the  company, 
possess,  the  means  of  reducing  it  to  a  a  statute  having  passed  before  the 
certainty.  The  inconvenience  of  a  day  named  for  sale  making  new  pro- 
contrary  practice  is  certain,  and  it  is  visions  as  to  forfeiture  or  alMindonment 
stated,  by  way  of  argument,  that  in  of  shares  which  had  not  been  complied 
this  very  ftssessment,  if  each  note  with.  Held,  that  the  defendant  was 
assessed  were  separately  stated  and  still  liable  as  a  shareholder :  Smith  v. 
rated  for  each  assessment,  no  news-  Lynn,  3  U.  C.  Errors  and  Appeals, 
paper  in  the  county  where  publication  201. 

was  to  be  made  could  have  contained  As  to  a  suit  to  have  an  alleged  for- 

the  notice.     In  this  respect  the  notice  feiture  declared  invalid,  see  Jones  v. 

and  assessment  are  unobjectionable."  Rose,  4  Hare,  52. 

22  Eng.  Rep.  62 
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[6  Chancery,  Diyislon,  706.] 
M.R.,  May  6,  1877. 

705]     *^^  ^^  Percy  &  Kelly   Nickel,   Cobalt  and 

Chrome  Iron  Mining  Company. 

hamlets  case. 

Company —  Windinff-up — Director — Qualification —  ConiribfUory. 

The  articles  of  a  limited  company,  after  naming  the  first  six  directors,  provide 
that  no  person  should  be  qualified  to  be  a  director  who  was  not  a  holder  of  shares 
in  the  company  of  the  nominal  value  of  £500.  The  board,  who  had  power  to 
appoint  directors,  purported  to  appoint  H.,  who  neither  held  nor  afterwards  acquired 
any  shares.  H.  attended  two  meeting  of  the  board,  and  resigned  his  office  in  two 
months.  On  an  application  by  the  official  liquidator  to  make  H.  a  contributory  in 
respect  of  fifty  shares  of  £10  each  : 

Held,  that  his  election  as  a  director  was  void,  and  that  he  could  not  be  made  a 
contributory. 

This  was  an  application  by  the  official  liquidator  of  the 
Percy  &  Kelly  !Nickel,  Cobalt  and  Chrome  Iron  Mining 
Company,  which  was  in  liquidation,  to  put  Mr.  E.  G.  Ham- 
ley  on  the  list  of  contributories  in  respect  of  fifty  shares. 

The  company  was  registered  on  the  Ist  of  October,  1875, 
with  a  memorandum  and  articles  of  association  pursuant  to 
the  provisions  of  the  Companies  Act,  1862,  with  a  nominal 
capital  of  £120,000  in  shares  of  £10  each. 

The  articles  provided  that  the  directors.should  not  be  less 
than  five  nor  more  than  eleven,  and,  after  naming  the  first 
six  directors  who  were  to  hold  office  until  the  annual  gen- 
eral meeting  of  the  company  in  1880,  provided  that  the 
directors  for  the  time  being  should  have  power  to  appoint 
any  other  person  or  persons  to  be  a  director  or  directors  at 
any  time  before  the  said  meeting.  They  also  contained  the 
following  provision :  ''No  person  shall  be  qualified  to  be  a 
director  who  is  not  a  holder  of  shares  or  stock  in  the  com- 
pany of  the  nominal  value  of  £500,  and  no  person  except 
the  original  directors,  and  such  person  as  may  be  appointed 
by  them  under  the  last  clause,  shall  be  qualified  to  be  a 
director  who  has  not  been  a  holder  in  his  own  right  of  such 
shares  or  stock  at  least  six  months." 

On  the  20th  of  October,  1875,  the  then  directors,  two  of 
706]  whom  *were  original  directors  and  the  remaining 
two  persons  appointed  by  them,  purported  to  appoint  as  a 
director  the  said  E.  G.  Hamley,  who  neither  held  nor  after- 
wards acquired  any  shares  in  the  company.  He  attended 
two  board  meetings,  on  the  4tli  and  the  20th  of  December, 
1875,  and  shortly  afterwards  resigned.     In  the  prospectus 
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of  the  company  which  was  issued,  and  which  stated  the 
q aalification  of  a  director,  his  name  appeared  as  one  of  the 
directors,  but  he  stated  in  his  aflBdavit  that  he  had  never 
seen  the  prospectus,  and  was  not  aware  that  the  articles 
required  any  qualification. 

The  case  came  before  the  court  on  an  adjourned  summons. 

Chitty^  Q.C.,  and  jS?.  M,  H.  Pope^  for  the  official  liqui- 
dator: Mr.  Hamley  having  been  elected  a  director,  and 
attended  two  meetings  of  the  board,  he  must  be  presumed 
to  have  contracted  himself  into  the  liability  in  respect  of 
the  fifty  shares  which  would  be  a  director's  qualification, 
although  the  shares  had  not  been  actually  allotted  to  him. 
Moreover,  in  this  case  the  name  of  Hamley  actually  appears 
in  the  prospectus  as  one  of  the  directors. 

[They  referred  Xo  BrowrCs  Case{^\  Forbes*  C(ise{^\  and 
JxdrutKs  Cas€{*).] 

Orosvenor  Woods^  for  Hamley,  was  not  called  on. 

Jessel,  M.R.:  This  is  one  of  those  cases  which  very 
frequently  now  comes  before  the  court,  and  as  to  which  I 
should  be  very  glad  if  there  were  a  complete  review  of  the 
authorities,  which  I  may  say  are  in  an  unsatisfactory  state. 

As  I  said  in  KarulKs  Case^  and  I  do  not  want  to  repeat 
it,  when  a  man  is  not  a  registered  shareholder  in  a  com- 
pany he  can  only  become  a  member  of  the  company  and  a 
contributory  by  contract,  and  then  you  will  be  entitled  to 
amend  the  register  accordingly. 

In  this  case  Hamley  is  not  a  registered  shareholder ;  he  is 
not  on  the  register,  and  I  therefore  discard  from  considera- 
tion all  *the  authorities  which  relate  to  the  case  [707 
where  a  director,  having  been  registered  as  a  shareholder, 
has  been  prevented  from  repudiating  the  registration  on  the 
ground  that  he  did  not  know  of  it,  or  did  not  expressly 
authorize  it.  They  stand  on  a  totally  different  principle. 
In  those  cases  the  court  has  implied,  from  his  accepting  the 
office  and  acting  as  a  director,  an  authority  to  the  other 
directors  or  secretary,  as  the  case  might  be,  to  enter  his 
name  on  the  register  for  the  qualifying  number  of  shares ;  • 
and  if  it  has  been  done,  and  he  has  continued  to  act  as  a 
director,  the  court  will  not  allow  him  to  get  rid  of  the 
registration. 

Another  class  of  cases  is,  where  a  director  has  contracted 
with  the  company  to  take  the  shares.  Now,  how  does  he 
contract?  If  the  articles  of  association  require  that  every 
director  shall  have  a  certain  qualification,  and  declare  that 

0)  Law  Rep.,  9  Ch.,  102.  («)  Law  Rep.,  8  Cb.,  768. 

(»)  Law  Rep.,  20  Eq.,  606. 
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he  is  to  cease  to  be  a  director  if  he  ceases  to  have  the  quali- 
fication, it  has  been  said  that,  inasmuch  as  the  qualificatioa 
is  not  a  condition  of  his  being  elected  a  director,  he  mast 
be  taken  to  have  been  well  elected  a  director,  and  has  a  rea- 
sonable time  to  acquire  his  qualification  shares.  And  it 
was  decided  in  BrowrCs  CaseQ)  that  he  may  acquire  these 
shares  either  from  the  company  or  anybody  else ;  and 
therefore  it  is  not  prima  facie  a  contract  with  the  company 
to  take  the  shares  from  them,  but  a  contract  with  the  com- 
pany that  he  will  obtain  the  shares  from  the  company  or 
irom  somebody  else. 

Then  there  comes  another  consideration.  Supposing  the 
company  is  in  such  a  position  that  it  is  impossiole  he  can 
obtain  the  shares  from  anybody  else  but  the  company;  then 
it  may  well  be  said,  as  the  contract  means  he  will  acquire 
the  shares  from  some  one,  and  from  the  nature  of  the  case 
he  can  only  acquire  them  from  the  company,  the  contract 
must  be  a  contract  to  acquire  them  from  the  company,  and 
in  that  way  it  must  be  considered  that  he  has  contracted  to 
take  the  shares  from  the  company,  but  in  that  way  only,  as 
I  understand. 

If,  however,  the  possession  of  the  shares  and  his  being  a 
register  shareholder  is  a  condition*  precedent  to  the  man's 
being  elected  a  director,  he  never  becomes  a  director,  the 
election  is  simply  void,  whether  he  is  elected  by  a  general 
meeting  or  whether  he  is  nominated  by  other  directors.  He 
708]  is  a  person  who  assumes  *to  act  as  a  director,  with- 
out authority,  in  defiance  of  the  articles.  He  may  incur 
liabilities  by  so  acting  of  a  very  serious  description,  but 
that  does  not  make  him  a  director.  He  has  no  reasonable 
time  afterwards  to  qualify  himself,  because  no  subsequent 
qualification  will  validate  his  election ;  and  he  is  therefore 
not  at  all  within  the  purview  of  the  authorities,  of  which 
BrowrCs  Case{')  is  the  principal,  which  say  that  he  is  bound 
within  a  reasonable  time  to  acquire  his  qualification,  because 
he  cannot  acquire  it  subsequently.  He  never  was  a  director, 
and  he  never  will  be  a  director  as  far  as  that  election  is  con- 
cerned. Then  we  have  the  case  of  a  man  who  without  any 
authority  at  all  is  made  a  director.  He  says,  "I  have 
incurred  liabilities,  but  I  have  got  no  rights :  why  should 
you  presume  a  contract  against  me?"  The  only  contract 
you  can  presume,  if  there  is  any,  is  a  contract  to  have  ob- 
tained the  shares  six  months  before  he  became  a  director, 
which  is  quite  impossible.  Consequently,  in  cases  where 
the  man  cannot  be  elected  a  director,  I  can  find  •  no  ground 

(»)  Law  Rep.,  9.Ch.,  102. 
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whatever  for  imputing  any  contract  between  bim  and  the 
company  to  take  shares  afterwards  from  the  company.  It 
appears  to  me,  therefore,  that  there  is  no  contract  whatever, 
ana,  consequently,  he  is  not  a  shareholder  by  reason  of 
contract. 

Then  the  only  point  to  be  considered  is,  whether  the  case 
falls  within  that  clause  which  makes  the  election  void. 
The  case  was  this :  Certain  persons  were  nominated  as  ori- 
ginal directors,  and  then  there  is  this  clause:  ''No  person 
shall  be  qualified  to  be  a  director  who  is  not  a  holder  of 
shares  or  stock  in  the  company  of  the  nominal  value  of 
£500,  and  no  person,  except  the  original  directors,  and  such 
person  as  may  be  appointed  by  them  under  the  last  clause, 
shall  be  qualified  to  be  a  director  who  has  not  been  a  holder 
in  his  own  right  of  such  shares  or  stock  at  least  six 
months."  That  must  mean  six  months  before  the  election ; 
it  can  have  no  other  meaning. 

The  original  directors  elected  two  more,  and  the  two  ori- 
ginal directors  and  the  two  more,  making  four  in  all,  pro- 
fessed to  elect  this  gentleman,  he  not  having  any  shares.  I 
am  of  opinion  that  the  election  was  simply  void  and  unau- 
thorized; that  he  acted  as  a  director,  without  being  a 
director  at  all.  He  has  nothing  *whatever  to  do  [709 
with  the  company,  and  he  resigned,  they  say,  within  a 
couple  of  months  afterwards,  before  the  allotment  of  shares. 
That  being  so,  it  appears  to  me  he  is  no  contributory. 
Whatever  liabilities  he  may  have  incurred,  it  is  not  a  lia- 
bility under  a  contract  to  take  shares  from  the  company. 

Solicitors:  Barnard  &  Co.;  F.  W.  SnelL 

See  15  Eng.  R.,  18  note.  alar  meeting  for  the  election  of  tms- 

The  by-laws  of  a  corporation  organ-  tees,  as  required  by  the  by-laws,  hav- 

ized  under  the  xnanafacturing  corpo-  ing  been  held,  and  no  successors  to 

ration   act  (Laws  1848,   ch.  40),  pro-  them  having  been  elected. 
Tided  that  trustees  elected  should  hold        Held,  also,  that  the  fact  that  in  a 

office  for  one  yenr  from  the  time  of  proceeding  by  a  creditor  a  receiver  of 

their  election,  and  until  their  succes-  the  corporation  had  been  appointed, 

sors  were  chosen  :   Held,  that  trustees  and  its  property  sequestrated,  did  not 

elected  to  fill  vacancies  continued  in  dissolve  the  corporation,  nor  prevent 

office  notwithstanding  the  expiration  them  from  being  trustees:    Hugenot, 

of  the  year  of  office  for  which  their  etc.,  o.  Stud  well,  6  Daly,  18. 
predecessors  had  been  elected,  no  reg- 
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[5  Chancery  Division,  710.] 
M.R.,  Jan.  22,  1877. 

710]  *Cadett  V.  Earle. 

[1871     C.     209.] 

Will — TVusteea — Inveslmeni  Clatue — "  Stocks  or  Funds  of  Foreipi  OouemmefU" — 
Securities  of  the  States  of  New  York,  Ohio  and  Georgia, 

A  power  given  by  will  to  trustees  to  invest  "  upon  any  of  the  stocks  or  funds  of 
the  government  of  the  United  States  of  America,  or  of  the  government  of  France, 
or  any  other  foreign  government : 

Heldt  to  authorize  investment  in  New  York  and  Ohio  stocks,  and  Georgia  bonds. 

Further  consideration.  James  Cadett,  by  his  will, 
dated  the  Ist  of  October,  1829,  bequeathed  the  sum  of  £20,000 
to  trustees  upon  trust  to  invest  it  "  irpon  any  of  the  govern- 
ment stocks  or  funds  of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland,  or  other  government  securities,  or  upon 
any  of  the  stocks  or  funds  of  the  government  of  the  United 
States  of  America,  or  of  the  government  of  France,  or  any 
other  foreign  government,"  with  power  to  vary  such  invest- 
ments for  others  of  the  like  nature  ;  and  to  pay  the  income 
of  the  trust  funds  to  his  daughter,  the  plaintiff,  Harriett 
Cadett,  during  her  life  for  her  separate  use. 

After  the  testator's  death,  which  happened  on  the  17th  of 
February,  1830,  his  trustees  set  apart  out  of  his  estate  cer- 
tain stock  of  the  state  of  New  York  to  answer  the  above 
legacy.  The  stock  was  afterwards  redeemed,  and  the  money 
reinvested  by  the  trustees  in  Ohio  stock  and  Georgia  bonds. 
711]  *A  loss  having  resulted  to  the  trust  estate  from  these 
investments,  this  suit  was  instituted  by  the  testator's  daugh- 
ter for  the  execution  of  the  trusts  of  the  legacy,  the  ques- 
tion being  whether  the  several  investments  were  authorized 
by  the  will. 

Chitty^  Q.C.,  and  TT.  Barber^  for  the  plaintiff :  The  ques- 
tion is,  whether  these  investments  can  be  considered  as 
*' stocks  or  funds  of  a  foreign  government."  Though  the 
United  States  of  America  are,  in  the  aggregate,  a  foreign 
government,  it  seems  doubtful  whether  any  one  of  those 
states  can  be  distinctively  termed  a  ''foreign  government." 
In  Hull  V.  Hill  (')  Australian  bonds  were  held  not  to  pass 
under  a  gift  of  "foreign  bopds."  Ellis  v.  Edeni^)  may  be 
cited  as  an  authority  against  our  view,  for  there  Virginian 
and  Maryland  bonds  were  held  to  fall  within  the  description 
of  "stocks  in  the  foreign  funds."     But  there  the  description 

0)  4  Ch.   D.,  97  ;  19  Eng.  R.,  694.  O  23  Beav.,  548. 
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was  general;  here  the  words  "any  other  foreign  govern- 
ment" indicate  a  foreign  government  similar  to  those  of 
France  and  the  United  States,  which  the  testator  had  just 
mentioned. 

Fischer  J  Q.C.,  and  0.  L.  Clare^  for  the  defendants,  the 
trustees. 

Caldecott^  G.  0.  Edwards^  and  Hemings^  for  other  parties. 

Jessel,  M.R.:  I  am  of  opinion  that  the  trustees  were 
authorized  to  make  these  investments.  In  the  first  place, 
there  is  no  doubt  that  they  acted  bona  fide^  and  that,  in 
construing  this  investment  clause,  containing  a  power  to 
invest  in  the  stocks  or  funds  of  a  ''foreign  government," 
they  read  it  in  the  same  sense  as  ordinary  business  men 
would  read  it,  that  is,  as  an  authority  to  invest  in  foreign 
securities  generallv ;  and  unquestionabljr,  as  a  matter  of 
fact,  securities  such  as  these  are  usually  included  by  busi- 
ness men  under  the  head  of  ''foreign  securities." 

But  the  question  is  whether  the  term  "foreign  govern- 
ment" really  includes  states  forming  part  of  what  is  Known 
as  the  government  of  the  United  States?  Each  of  these 
states  is  ruled  over  by  a  government — an  actual  government 
in  every  sense  *of  the  word.  Why,  then,  should  it  [712 
not  be  regarded  as  a  foreign  government,  that  is,  a  govern- 
ment not  under  the  jurisdiction  of  this  country;  for  that  is 
the  meaning  of  the  word  "foreign"?  That  being  so,  the 
word  "foreign"  is  satisfied,  and  the  word  "government" 
is  also  satisfied. 

But  it  is  said  that  the  "foreign  government"  referred  to 
by  the  testator  is  one  of  a  peculiar  character,  and  that,  in 
order  to  ascertain  what  sort  of  government  it  is  to  which  he 
refers,  you  must  apply  the  maxim,  Noscitur  a  sociis.  Why, 
when  a  man  makes  use  of  the  word  "government"  gener- 
ally, should  he  be  held  to  mean  a  government  of  a  peculiar 
character,  simply  because  in  the  context  he  mentions  certain 
governments  specifically — and  to  which  of  the  socii  are  you 
to  refer?  Here  the  socii  vary  enormously.  For  instance, 
the  attributes  of  the  "government  of  France"  vary  in  most 
important  particulars  from  those  of  the  "government  of  the 
United  States  of  America."  To  say  that  I  am  to  take  one 
only  of  the  socii  as  a  guide  to  what  the  testator  means  by 
the  word  "government"  cannot  be  right. 

I  am  not  prepared  to  define  precisely  what  investments 
the  testator  means  by  "stocks  or  funds  of  a  foreign  govern- 
ment ;"  but  it  is  an  acknowledged  fact  that  the  stocks  or 
funds  of  the  government  of  Bavaria,  for  instance,  though  it 
is  subordinate  to  the  government  of  Germany — ^just  as  the 
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goverments  of  Georgia  or  Ohio  are  subordinate  to  the  gov- 
ernment of  the  United  States  of , America — are  "stocks  or 
funds  of  a  foreign  government ;"  and  no  one  would  say  that 
a  trustee  having  power  to  invest  on  the  securities  of  a  for- 
eign government  was  chargeable  for  a  breach  of  trust  for 
liaving  invested  in  the  stocKS  or  funds  of  the  government  of 
Bavaria. 

It  seems  to  me  that  you  must  give  a  fair  workable  inter- 
pretation to  the  words  the  testator  has  used,  and  that  there 
IS  no  reason  why  the  words  "or  any  other  foreign  govern- 
ment" should  not  be  extended  to  the  governments  of  the 
states  of  America  separately.  I  hold,  therefore,  that  the 
trustees  were  justified  in  making  these  investments. 

Solicitors:    W.  W.  Comins /   Chester  &  Co,;  MackesoUj 
Taylor  &  Arnould;  W.  B.  Brook. 

Ante,  p.  S03  note. 


[6  Chancery  Division,  718.] 
M.R.,  Jan.  81 ;  Feb.  1,  6,  1877. 
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V.  Gibb. 

[1876    O.     8a.]  i 

NamgahU  River — Riparian  Owner — Access  to  Wharf  or  Dock — OhstnuHon — Injunc- 
tion— Rulee  of  Cot 
after  Date  of  Writ 


tion — Rules  of  Court,  1875,    0r<ier  xix,   r.  8 — UowUer-<lami — Damages  accruing 

'    ^    of\r 


A  navigable  river  is  a  public  highway,  navigable  by  all  Her  Majesty's  subjects  in 
a  reasonable  manner  and  for  a  reasonable  purpose.  Accordingly  a  riparian  owner 
has  a  right  to  moor  a  vessel  of  ordinary  size  alongside  his  wharf  for  the  purpose  of 
loading  or  unloading,  at  reasonable  times  and  for  a  reasonable  time  ;  and  the  court 
will  restrain  by  injunction  the  owner  of  adjoining  premises  from  interfering  with 
the  access  of  such  vessel,  even  though  tlie  vessel  may  overlap  his  own  premises ; 
though  such  vessel  would  not  be  allowed  to  interfere  with  the  proper  right  of  access 
to  the  neighboring  premises  if  used  as  a  wharf,  nor  to  the  free  entrance  to  or  exit 
from  such  premises,  if  used  as  a  dock,  by  other  vessels. 

When  a  defendant  delivers  a  counter-claim  under  Rules  of  Court,  1875,  Order  xix, 
rule  8,  any  damages  thereby  claimed  must  be  limited  to  the  date  when  the  writ 
was  issued. 

The  plaintiffs,  who  were  coal  merchants,  were  lessees  and 
occupiers  of  a  wharf  known  as  Keepier  Wharf,  abutting  on 
the  River  Thames  at  Ratcliff,  having  a  frontage  of  126  feet 
on  the  river.  On  the  west  side  of  the  said  wharf  was  a 
wharf  and  a  dock  known  as  Ratcliflf  Cross  Dock,  occupied 
by  the  defendant,  and  abutting  on  the  river.  On  the  east 
side  of  Keepier  Wharf  was  a  public  landing  place  pro- 
jecting on  the  river,  and  preventing  any  vessel  lying  aloDg- 
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side  the  said  wharf  from  overlapping  on  the  east  side  of 
such  wharf. 

The  plaintiffs  issued  their  writ  on  the  26th  of  November, 
1875. 

The  statement  of  claim  alleged  that  the  plaintiffs,  in  the 
ordinary  course  of  their  business,  employed  a  steam  collier 
known  as  the  Ludworth,  which  was  brought  alongside  their 
wharf  for  the  purpose  of  unloading,  and  that  this  vessel, 
being  175  feet  in  keel,  and  not  being  able  to  overlap  on  the 
east  side  of  the  wharf,  was  obliged  to  overlap  the  adjoining 
wharf  of  the  defendant. 

It  was  further  alleged  that  the  defendant  had  lately 
moored  or  attached  by  iron  chains  to  the  extremity  of  his 
wharf  next  to  that  *of  the  plaintiffs'  large  wooden  [714 
obstructions,  and  that  such  obstructions  floated  on  the  river 
wlien  the  tide  was  up,  and  projected  for  some  distance  into 
the  river,  and  prevented  the  plaintiffs  from  bringing  the 
Ludworth  alongside  their  wharf  and  there  unloading  it ; 
that  such  obstructions  amounted  to  a  public  nuisance,  as 
interfering  with  the  navigation  of  the  river,  and  the  plain- 
tiffs had  requested  the  Conservators  of  the  Thames  to  re- 
move them,  but  they  had  declined  to  interfere ;  and  that 
such  dbstructions  occasioned  special  and  serious  damage  to 
the  plaintiffs. 

The  plaintiffs  claimed  that  the  defendant  might  be  re- 
strained from  allowing  the  said  obstructions  to  remain  so 
as  to  prevent  the  Ludworth  from  coming  and  remaining 
alongside  their  wharf  for  the  purpose  of  unloading;  and 
that  the  damage  sustained  by  the  plaintiffs  from  the  acts 
of  the  defendant  might  be  assessed  and  paid  to  them  by  the 
defendant. 

An  interim  injunction  was  obtained  by  the  plaintiffs. 

The  defendant,  by  his  statement  of  defence  and  counter- 
claim, delivered  the  6tli  of  March,  1876,  stated  that  the 
entrance  to  his  dock,  called  Ratcliff  Cross  Dock,  was  41 
feet  wide,  and  the  east  side  of  such  entrance  was  48  feet 
distant  from  the  west  side  of  Keepier  Wharf;  that  the 
Ludworth,  when  moored  alongside  Keepier  Wharf,  over- 
lapped the  defendant's  wharf  and  dock  62  feet,  her  stern 
extending  6  feet  in  front  of  the  dock  gates,  and  at  low 
water  she  lay  on  the  foreshore  between  high  and  low  water, 
and  rested  on  the  campshed  and  piles  in  front  of  the  defen- 
dant's wharf;  that  the  wooden  obstructions  referred  to  in 
the  statement  of  claim  were  merely  an  ordinary  raft  of  tim- 
ber for  the  use  of  the  defendant ;  that  it  had  always  been 
the  custom  on  the  River  Thames  for  owners  of  dry  docks  to 
22  Eng.  Rep.  63 
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moor  such  rafts  of  timber  in  front  of  their  wharves,  and  that 
the  defendant's  raft  was  so  moored  by  permission  of  the 
Conservators  of  the  Thames.  The  defendant  denied  that  the 
raft  was  a  public  nuisance  or  occasioned  any  damage  or  loss 
to  the  plaintiffs. 

The  defendant,  by  way  of  counter-claim,  stated  that  the 
plaintiffs  had  on  several  occasions  moored  the  Ludworth  so 
as  to  overlap  the  defendant's  wharf,  and  so  moored  her  at 
unreasonable  times,  and  kept  her  so  moored  for  an  unrea- 
sonable time,  thus  depriving  the  defendant  of  all  access  to, 
715]  aiid  the  use  of  the  frontage  to  that  *part  of  his  wharf 
which  lav  between  his  dock  gates  and  the  plaintiff  com- 
pany's wharf,  and  was  a  serious  and  dangerous  obstruction 
to  the  access  to  the  defendant's  dock,  and  vessels  entering 
and  leaving  the  same  were  exposed  to  great  risk  of  collision 
with  the  steamer,  and  that  by  reason  of  such  obstruction 
the  defendant  was  obliged  to  employ  more  time  and  labor 
in  docking  and  undocking  ships  than  would  otherwise  be 
necessary.  The  defendant  alleged  that  on  one  occasion  the 
Ludworth  remained  moored  for  twenty  hours,  thereby 
greatly  delaying  the  undocking  of  a  vessel. 

The  defendant  claimed  that  the  plaintiffs  might  be  re- 
strained by  injunction  from  mooring  the  Ludworth,  or  any 
other  vessel,  so  as  to  obstruct  the  access  to  the  defendant's 
dock  and  wharf ;  secondly,  that  if  the  court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  so  to  moor  their 
steamer  or  other  vessel,  that  they  might  be  restrained  from 
doing  so  except  at  reasonable  times,  and  from  keeping  it  so 
moored,  except  for  a  reasonable  time ;  thirdly,  that  damages 
might  be  awarded  to  the  defendant  in  respect  of  the  wrong- 
ful acts  of  the  plaintiffs. 

It  appeared  that  there  had  been  for  a  considerable  time 
an  agreement  between  the  plaintiffs  and  the  defendant,  un- 
der which  the  plaintiffs  were  authorized  to  berth  the  Lud- 
worth opposite  their  wharf  at  a  distance  of  about  twenty-five 
feet,  but  not  so  as  to  interfere  with  the  access  of  vessels  to 
and  from  the  defendant's  dock.  This  agreement  expired  on 
the  loth  of  October,  1876. 

Witnesses  were  examined  on  behalf  of  the  plaintiffs  and 
the  defendant.  It  appeared  that  the  plaintiffs'  wharf  had 
been  used  for  the  purposes  of  their  trade  for  twenty- three 
years ;  that  the  steam  collier  though  overlapping  the  defen- 
dant's wharf  did  not,  in  fact,  interfere  with  access  thereto, 
inasmuch  as  the  defendant  admitted  that  he  did  not  use 
the  premises  for  the  purposes  of  a  wharf.  The  defendant 
said  tb^lt  the  raft  complained  of  by  the  plaintiffs  was  a 
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raft  of  timber  logs  used  for  the  purpose  of  his  business 
as  a  repairer  of  ships,  but  admitted  that  after  the  said 
agreement  came  to  an  end  it  was  attached  to  his  wharf  in 
such  way  as  to  obstruct  the  access  of  the  collier  to  the 
plaintiffs'  wharf. 

With  regard  to  t\\e  alleged  interference  with  the  access  of 
vessels  to  and  from  the  defendant's  dock,  according  to  the 
defendant's  evidence,  about  seventy  vessels  came  in  and  out 
of  his  dock  *in  the  course  of  the  year:  sometimes  [716 
two  vessels  entered  or  left  the  dock  the  same  day.  The 
time  when  free  access  was  required  to  the  dock  gates  was 
two  hours  and  a  half  or  three  hours  before  the  flood  tide. 
Evidence  was  adduced  for  the  purpose  of  showing  that  when 
the  collier  was  at  her  moorings  there  was  greater  risk  to  ves- 
sels entering  or  leaving  the  dock  than  at  other  times,  and 
that  the  employment  of  additional  hands  had  occasionally 
been  rendered  necessary. 

Roxburgh^  Q.C.,  Caldecolt  and  Edward  Ford^  for  the 
plaintiffs :  The  plaintiffs,  as  the  owners  of  a  wharf  on  a 
navigable  river,  have  in  common  with  all  the  other  riparian 
owners  the  right  of  free  and  uninterrupted  access  to  their 
own  property.  This  right  has  been  interrupted  by  the  de- 
fendant's raft  obstructing  the  access  of  the  steam  collier 
belonging  to  the  plaintiffs,  when  it  was  necessary  for  the 
purposes  of  unloading  that  she  should  be  moored  alongside 
thefeeepier  Wharf.  This  is  an  interference  with  a  private 
right  which  entitles  the  plaintiffs  to  come  to  the  court  for 
relief.  In  the  recent  case  of  Lyon  v.  Fishmongers^  Com- 
pany {^)  it  was  held  that  the  right  of  navigating  a  tidal  river 
is  common  to  the  subjects  of  the  realm,  but  it  may  be  con- 
nected with  a  right  to  an  exclusive  access  to  particular  land 
on  the  bank  of  the  river,  and  the  latter  is  a  private  right  to 
the  enjoyment  of  the  land,  the  invasion  of  wnich  may  form 
the  ground  for  an  action  for  damages  or  for  an  injunction. 
The'same  principle  applies  here. 

In  Heg.  v.  Leech  (')  it  was  held  to  be'  an  indictable  nui- 
sance to  brin^  a  large  ship  of  300  tons  into  a  common  dock 
free  to  all  ships  of  a  smaller  size.  In  an  analogous  case  of 
Hex  V.  Cross  ('),  where  stage-coaches  stood  for  a  long  time 
in  a  public  thoroughfare  waiting  for  passengers  to  the  incon- 
venience of  private  carriages,  it  was  neld  to  be  a  nuisance. 
In  Rose  V.  Groves  (*),  where  the  owner  of  a  public  house 
abutting  upon  a  navigable. river  brought  an  action  a^^ainst  a 
man  who  had  put  timbers  on  the  river,  so  as  to  drift  oppo- 

(»)  1  App.  Cas.,  662;  17  Eng.  R.,  61.  O  S  Camp.,  224. 

(«)  6  Mod.,  145.  (*)  5  Man.  AG.,  618. 
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Bite  the  house,  thus  obstructing  the  access  to  the  house,  it 
was  held  to  be  a  private  injury  to  the  owner. 

The  defendant,  by  his  counter-claim,  complains  of  tlie 
717]  access  *to  his  dock  being  impeded  by  the  steamer 
overlapping  the  entrance  to  the  dock,  but  the  plaintiffs  are 
clearly  entitled  to  bring  their  collier  alongside  the  wharf, 
although  it  is  of  greater  length  than  the  frontage  of  the 
wharf,  as  they  cannot  be  restricted  to  the  use  of  a  vessel  of 
only  125  feet  in  length.  The  only  ground  of  complaint 
would  be  if  the  vessel  remained  there  an  unreasonable  time, 
80  as  to  interfere  with  access  to  the  dock.  This  is  quite  un- 
supported by  the  evidence.  It  appears  that  the  premises 
are  never  used  by  the  defendant  for  the  purposes  of  a 
wharf.  We  contend,  therefore,  that  the  plaintiffs  are  enti- 
tled to  an  injunction,  and  that  the  defendant  cannot  sustain 
his  counter-claim. 

Chitty,  Q.C.,  Laing^  and  R,  JEJ.  Webster^  for  the  defen- 
dant: The  plaintiffs  are  not  entitled  to  any  injunction  in 
respect  of  the  raft  which,  as  they  allege,  obstructs  the  access 
to  their  wharf.  They,  by  their  obstruction  of  the  entrance 
to  the  defendant's  dock,  are  themselves  committing  an  un- 
lawful act  which  the  defendant  is  entitled  to  prevent  by  any 
means  in  his  power.  Besides  the  obstructions  complained 
of  were  logs  of  wood  fastened  together  as  a  raft,  and  the 
defendant  was  entitled  to  have  them  for  the  purpose  of  his 
trade  as  a  repairer  of  ships,  and,  further,  he  was  entitled  to 
attach  them  to  his  wharf  for  the  purpose  of  preventing  the 
collier  from  becoming  an  obstruction  to  the  ships  entering 
or  leaving  the  dock.  There  has  been  no  interference  with 
the  defendant  on  the  part  of  the  Conservators  of  the  Thames, 
who  would  have  removed  the  raft  had  there  been  sufficient 
cause. 

It  is  not  denied  that  the  plaintiffs  can  exercise  their  right 
to  navigate  the  river  and  to  moor  their  vessel  alongside  their 
wharf ;  but  it  is  a  misuse  of  their  right  to  moor  a  vessel  of 
such  a  lengtli  that  access  to  the  defendant's  dock  is  rendered 
dangerous  or  difficult.  At  any  rate,  even  admitting  that 
the^  are  entitled  so  to  moor  the  vessel,  ,they  can  only  ex- 
ercise their  right  at  reasonable  times,  and  they  cannot  be 
allowed  to  keep  it  there  to  the  injury  of  the  defendant  for  any 
length  of  time  they  please. 

In  Bevjamin  v.  8lorr{'\  where  the  plaintiff  kept  a  coffee 
house,  and  the  defendants  were  constantly  loading  and  un- 
loading vans,  which  intercepted  the  light  from  the  plaintiff's 
718]    coffee  shop  to  *such  an  extent  that  he  was  obliged 

(>)  Law  Rep.,  9  C.  P.,  400;  10  Eng.  R.,  231. 
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to  burn  gas  nearly  all  day,  and  access  to  the  shop  was  ob- 
structed by  the  horses  standing  in  front  of  the  door,  it  was 
held  that  the  evidence  disclosed  such  a  direct  and  substantial 
private  and  particular  damage  to  the  plaintiff  beyond  that 
suffered  by  the  rest  of  the  public,  as  to  entitle  him  to  main- 
tain an  action. 

A  question  arose  in  the  course  of  the  hearing  whether  it 
was  competent  to  the  defendant,  in  support  of  liis  counter- 
claim, to  go  into  evidence  to  show  that  he  had  sustained 
damage  after  the  25th  of  November,  1876,  the  date  when  the 
writ  was  issued,  or  whether  he  could  show  that  he  was  en- 
titled to  damages  up  to  the  date  of  the  counter-claim, 
namely,  the  6th  of  March,  1876. 

Chitty  referred  to  Rules  of  Court,  1875,  Order  xix,  rules 
3,  lOj  and  Order  xx,  rule  1,  and  contended  that  the  defen- 
dant could  show  damage  up  to  the  latter  date. 

Roxburgh^  for  the  plaintiffs,  contended  that  no  damage 
could  be  claimed  by  the  defendant  after  the  date  of  the  wnt. 

Jessel,  M.R.:  My  present  impression  is,  that  it  is  con- 
fined to  the  da.te  of  the  writ.  A  counter-claim,  as  I  under- 
stand it,  is  to  entitle  the  defendant  who  has  a  claim  against 
the  plaintiff,  either  in  debt  or  damages,  to  set  it  off  against 
the  plaintiffs'  claim  so  as  to  destroy  it  in  one  action  or  to 
get  in  a  surplus  if  a  surplus  is  coming  to  him,  and  not  to 
bring  a  second  action.  Of  course  where  it  relates  to  the 
same  matter,  it  is  very  convenient  to  try  it  at  the  same  time ; 
and  where  it  does  not  relate  to  the  same  matter,  it  may  be 
inconvenient  to  try  it,  and  the  court  may  refuse  permission 
under  the  3d  rule  of  Order  xix.  That  being  the  position  of 
the  counter-claim,  the  meaning  of  the  order  is  that  it  should 
have  ''the  same  effect  as  a  statement  of  claim  in  a  cross 
action."  In  what  cross  action  %  It  obviously  means  in  the 
original  action.  Where  a  plaintiff  issues  a  writ  for  damages 
he  claims  damages  up  to  the  time  of  issuing  his  writ,  and 
where  the  defendant  brings  a  counter-claim  for  damages  it 
is  his  statement  of  claim  m  the  same  action,  and  that  is  up 
to  the  issuing  of  the  writ ;  *and,  as  far  as  I  can  see,  [71^ 
it  being  a  cross  claim  and  not  a  defence  to  the  original  claim, 
there  is  no  reason  why,  if  he  adopts  the  plaintiffs'  writ,  he 
should  go  beyond  the  issuing  of  the  writ  for  damages,  be- 
cause that  would  not  be  justice.  If  the  defendant  can  get 
damages  in  respect  of  another  matter  up  to  the  date  of  his 
counter-claim,  the  plaintiff  ought  to  have  the  same  right  so 
as  to  increase  his  damages,  to  do  justice.  If  it  is  a  con- 
tinuous act,  injuring  the  plaintiff,  and  the  plaintiff  says, 
**Iam  entitled  to  £600  damages  up  to  my  writ  and  £500 
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more  to  the  time  of  your  putting  in  your  counter-claim," 
and  the  defendant  says,  "I  am  entitled  to  £600  damages 
subsequently  to  the  issuing  of  the  writ,"  he  would  get  a 
verdict  for  £100 ;  although  the  plaintiff  is  entitled  to  the 
£600  damages  he  is  estopped  and  the  other  is  not. 

That  does  not  seem  to  be  consistent  with  justice.  When 
I  come  to  look  at  Order  xx,  I  find  it  relates  to  "Pleading 
matters  arising  pending  the  action."  If  it  was  intended  that 
the  counter-claim  should  include  matters  pending  the  action, 
it  would  have  said  so ;  but  I  find  it  is  carefully  restricted 
by  rule  1 :  "Any  ground  of  defence  which  has  arisen  after 
action  brought,  but  before  the  defendant  has  delivered  his 
statement  of  defence,  and  before  the  time  limited  for  his 
doing  so  has  expired,  may  be  pleaded  by  the  defendant  in 
his  statement  of  defence,  either  alone  or  together  with  other 
grounds  of  defence.  And  if,  after  a  statement  of  defence  has 
been  delivered,  an v  ground  of  defence  arises  to  any  set-off 
or  counter-claim  alleged  therein  by  the  defendant,  it  may  be 
pleaded  by  the  plaintiff  in  his  reply,  either  alone  or  together 
with  any  other  ground  of  reply. '^  So  that  it  is  carefully 
restricted  to  defence,  either  to  an  action  or  to  a  counter- 
claim. The  only  way  that  I  can  see  in  which  you  could 
allege  a  counter-claim  for  matters  up  to  its  date  would  be 
by  saying  that  the  counter-claim  was  a  defence;  but  that 
is  not  the  way  it  is  treated  throughout  the  rules.  It  is 
always  treated  as  a  cross  action,  not  as  a  defence  but  a  true 
cross  action  ;  the  rule  being  that  you  must  set-off  damages 
in  the  cross  action  against  the  damages  in  the  first  action. 
It  seems  to  me,  therefore,  that  you  cannot  bring  your 
counter-claim  for  damages  which  accrued  after  the  writ,  any 
more  than  the  plaintiff  can  get  damages  that  accrued  after 
the  writ.  By  tne  leave  of  the  court  you  can  do  anything. 
720]  That  is  another  matter ;  because  *the  court  can  give 
leave  to  amend  on  both  sides,  and  can  easily  amend  the 
writ.  That  being  my  opinion  upon  the  general  rule,  I  think 
in  strictness  that  no  action  for  damages,  or  cross  action  for 
damages,  can  be  maintained  by  the  defendant  after  the  writ. 
But  I  will  let  the  evidence  go  in,  in  order  that  if  the  defen- 
dant is  desirous  of  taking  another  opinion  upon  the  subject 
he  may  do  so,  and,  therefore,  I  will  let  him  give  evidence  of 
damage  up  to  the  date  of  his  counter-claim. 

It  appeared  that  there  was  only  one  instance  in  which 
damage  was  alleged  between  the  date  of  the  writ  and  that 
of  the  counter-claim,  so  no  further  evidence  was  gone  into 
on  that  point. 


Vol  v.]  CHANCERY  DIVISION.  423 

M.R.  Original  Hartlepool  Collieries  Co.  v.  Gibb.  1877 

Jessel,  M.R.,  after  some  observations  as  to  the  conduct 
of  the  parties,  continued : 

What  is  tlie  law,  first  of  all,  as  regards  obstruction  ?  The 
plaintiffs  say  in  effect,  ''The  Thames  is  a  public  highway 
navigable  by  all  Her  Majesty's  subjects  in  a  reasonable  mari- 
ner and  for  reasonable  purposes,  and  the  defendant  has  no 
right  to  obstruct  the  highway."  The  first  question  is,  do  the 
plaintiffs  navigate  it  in  a  reasonable  manner  and  for  a  rea- 
sonable purpose?  Unquestionably  they  do.  The  vessel 
they  use  is  not  a  long  vessel  compared  with  others  in  the 
ti-ade  for  which  it  is  used.  It  is  not  denied  that  it  is  a  vessel 
of  ordinary  length.  Some  are  longer  and  some  are  shorter. 
It  is  a  reasonable  vessel  for  the  purpose.  It  comes  for  a 
reasonable  and  proper  purpose,  to  bring  coal  to  the  Thames, 
where  coal  has  been  delivered  now  for  ages ;  and  it  comes  to 
a  wharf  which  has  been  used  certainly  for  twenty-three 
years,  and  probably  for  longer,  as  a  coal  wharf.  Therefore, 
they  are  using  the  river  for  a  reasonable  purpose  with  a  rea- 
sonable vessel  and  in  a  reasonable  wav.  They  have  a  right 
to  go  to  their  own  wharf,  and  not  the  less  a  right  because  in 
mooring  the  vessel  out  in  the  stream,  twenty-five  feet  from 
the  shore,  that  vessel  projects  over  some  other  wharf  or 
some  other  part  of  the  shore.  There  is  no  law  which  says 
that  your  vessel  shall  be  the  exact  length  of  your  wharf  and 
no  longer,  any  more  than  there  is  any  law  that  your  carriage, 
or  your  wagon  shall  be  the  exact  length  of  the  breadth  of 
your  door,  or  your  frontage  to  the  street.  It  is  not  illegal 
*to  bring  in  a  coal  wagon  which  is  a  good  deal  [721 
longer  than  the  frontage  of  your  house,  in  front  of  your 
house,  to  deliver  the  coal ;  otherwise  people  who  have  small 
houses  could  never  have  a  coal  wagon  lull  of  coals.  No- 
body says  that  anything  of  the  sort  is  illegal.  Consequently, 
all  that  they  have  done  was  perfectly  legal,  perfectly  right, 
and  perfectly  usual ;  subj.ect  to  what  I  am  going  to  say. 

In  ascertaining,  however,  the  reasonableness  of  the  acts 
of  the  plaintiffs,  one  consideration  mu^t  not  be  overlooked. 
Besides  a  reasonable  right  of  access,  they  have  a  reasonable 
right  of  stopping,  as  well  as  of  going  and  returmng  in  the 
use  of  the  highway.  But  what  is  a  reasonable  right  of 
stopping?  That  must  depend  upon  circumstances.  You 
cannot  lay  down  a  priori  what  is  reasonable.  You  must 
know  all  the  circumstances.  It  would  be  clearly  reason- 
able, for  instance,  if  a  wheel  came  off  ai>  omnibus  in  the 
middle  of  a  highway,  fpr  a  blacksmith  to  be  sent  for  to  put 
the  wheel  on  the  omnibus  if  that  were  the  easiest  mode  of 
moving  it  out  of  the  way,  and  the  omnibus  might  lawfully 
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stop  there  until  the  wheel  was  put  on  in  order  to  take  it  out 
of  the  way,  if  that  were  the  best  mode  of  taking  it  oat  of 
the  way  and  a  reasonable  and  usual  mode.  Nobody  would 
deny  that  if  the  blacksmith  chose  to  carry  on  his  trade  of 
repairing  omnibuses  immediately  opposite  his  own  house, 
and  for  that  purpose,  not  keeping  any  one  omnibus  more 
than  a  reasonable  time  for  his  work,  he  kept  omnibuses 
opposite  his  house  or  shop,  or  smithy  door  for  that  par- 
pose,  that  would  be  an  obstruction  of  the  highway,  and 
would  be  a  nuisance.  Yoa  must  look  at  the  circumstances. 
So,  again,  it  is  perfectly  reasonable  that  A.  shall  put  his 
carriage  before  his  house  door,  even  although  it  may  over- 
lap his  neighbor's  door.  For  instance,  take  the  houses 
which  have  been  divided — ^houses  in  Portland  Place — that 
is  a  familiar  instance  to  me,  and  I  dare  say  to  most  of  us— - 
where  two  doors  immediately  adjoin.  It  is  impossible  to 
draw  up  a  carriage  to  the  one  without  overlapping  the 
other.  There  is  no  doubt  that  it  is  quite  a  reasonable  thing 
to  stop  a  carriage  there  for  the  purpose  of  taking  up  and 
setting  down,  or  even  for  the  purpose  of  waiting  there  a 
reasonable  time.  But  suppose  the  neighbor's  carriage 
comes  up,  and  wants  either  to  take  up  or  to  set  down,  it 
would  be  monstrous  to  hold  that  the  coachman  of  the  first 
722]  carriage  *should  not  move  out  of  the  way.  It  would 
then  become  unreasonable.  When  he  sees  the  neighbor's 
carriage  coming  up,  he  is  then  bound  to  ^et  out  of  the  way, 
and  he  commits  a  private  nuisance  to  his  neighbor,  in  the 
nature  of  a  public  nuisance,  by  stopping  before  his  door 
and  preventing  his  coming  up,  he  not  requiring  to  stop 
there.  In  that  case,  therefore,  if  he  persisted  in  doing  this 
day  after  day,  I  have  no  doubt  that  his  neighbors  might 
bring  an  action  against  him  and  get,  no  doubt,  nominal 
damages ;  but  nominal  damages  would  establish  the  right 
and  carry  the  costs.  That  is  a  simple  illustration  of  what 
I  mean. 

In  the  same  way  it  is  not  unreasonable  that  your  neighbor 
should  give  an  evening  party  occasionally  and  that  there 
should  be  a  tile  of  carriages  running  across  your  door  or 
opposite  your  door.  But  it  would  be  very  unreasonable  if 
anybody  did  not  break  the  file  to  allow  your  carriage  to 
come  up  to  your  own  door,  and  still  more  unreasonable,  if, 
instead  of  giving  parties  occasionally  as  people  do,  your 
neighbor  were  to  turn  his  house  into  an  assembly  room  or 
for  some  private  purpose,  in  consequence  of  which  a  file  of 
carriages  came  every  day  and  obstructed  the  carriage-way 
to  your  house.     I  only  give  these  as  illustrations.     The  law 
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is  quite  clear.  The  question  of  reasonableness  has  been 
said  to  be  a  question  for  a  jury.  It  must  be  reasonable  user 
and  nothing  else. 

Let  me  try  this  question  of  reasonable  user  as  regards 
the  collier,  as  I  will  afterwards  with  respect  to  what  is 
alleged  in  the  counter-claim.  Is  it  reasonable,  when  there 
are  two  wharves  on  the  Thames  and  one  man  has  a  wharf 
of  a  certain  length  and  another  of  a  certain  length,  and  the 
length  of  one  wharf  is  less  than  the  length  of  the  steam 
collier  which  comes  opposite  to  it,  that  that  steam  collier 
should  stop  opposite  the  other  man's  wharf  and  impede  the 
access  thereto  i  I  say  that  is  utterly  unreasonable :  each 
man  has  a  property  in  his  wharf,  a  profitable  property,  and 
he  has  a  reasonable  right  of  access,  the  same  as  his  neigh- 
Ijor ;  and,  therefore,  if  he  were  using  the  wharf  for  vessels 
alongside  of  it  as  the  other  was  using  the  wharf  for  vessels 
alongside  of  it,  what  right  has  the  one  to  impede  the  access 
of  the  other?  As  a  general  rule  he  has  no  such  right. 
Where,  however,  the  one  is  not  using  his  wharf  for  that 
purpose,  which  is  the  case  here,  he  cannot  object  *to  [723 
his  neighbor's  vessel  lying  opposite  in  the  river,  because  it 
does  not  injure  him.  if  this  defendant  had  been  carrying 
on  the  business  of  a  wharfinger  and  using  it  for  vessels 
coming  up,  I  should  have  held  it  most  unreasonable  for  the 
collier  to  stand  in  the  way  to  prevent  his  carrying  on  his 
trade  in  the  regular  way.  It  would  be,  in  fact,  an  attempt 
by  the  plaintiffs  to  appropriate,  without  payment,  the  use 
of  the  defendant's  wharf  when  both  were  carrying  on  the 
trade.  But,  in  the  present  case,  it  is  not  so.  The  defen- 
dant has  never  used  his  wharf  as  a  wharf,  but  has  merely 
made  use  of  his  property  in  a  legal  way,  as  he  has  a  right 
to  do,  as  a  kind  of  dry  dock  for  the  repairing  of  vessels, 
and  the  only  access  he  wants  is  useful  and  commodious 
access  for  his  vessels  through  the  gates  of  the  dry  dock 
when  he  is  docking  and  undocking  vessels.  It  follows  from 
what  I  have  said,  that  the  plaintiffs  have  no  right  to  cohie 
there  and  stop  there  so  as  to  impede  that  access.  If  they 
do  come  there  and  stop  there  before  his  wharf  so  as  to 
impede  his  reasonable  access  to  his  dock  gates,  I  should  say 
they  were  committing  a  nuisance  and  liable  to  an  action. 

What  does  that  mean  ?  It  means  this,  that  they  must  not. 
stop  opposite  to  the  entrance  of  the  defendant's  dock  during 
the  hours  he  wants  it.  He  does  not  want  it  every  day. 
This  is  proved  in  evidence  bv  himself. 

His  evidence  shows  that  he  uses  his  dock  for  about  100 
22  Eng.  Rep.  54 
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days  in  the  year.  It  follows  that  every  other  day  in  the 
year  except  those  100  daj^s  the  plaintiffs  have  a  clear  ri^ht, 
which  ought  not  to  be  interfered  with  ;  because  the  defen- 
dant does  not  use  his  wliarf  for  any  other  purpose,  and 
even  on  these  100  days  he  does  not  want  it  all  day.  Accord- 
ing to  his  account,  he  wants  it  for  two  hours  and  a  half  or 
three  hours  before  the  flood  tide. 

Therefore  the  steamer  has  a  right  to  be  there,  as  far  as  he 
is  concerned,  for  all  the  other  hours  of  the  day.  But  sup- 
posing it  is  there  opposite  his  dock  gates  when  he  wants  to 
dock  and  undock,  it  ought  to  go  out  of  the  way.  It  has  no 
right  to  be  there,  and  when  it  is  asked  to  go  out  of  the  way 
it  should  go  out  of  the  way;  and  even  without  asking,  when 
they  see  that  a  vessel  is  coming  up  to  be  docked  or  un- 
docked,  it  ought  to  go  out  of  the  way.  But,  still,  it  has  a 
right  to  be  there,  moving  out  of  the  way  when  it  is  impeding 
the  access.  It  is  merely  lying  in  the  river,  a  public  high- 
724]  way,  *for  a  lawful  purpose — for  discharging  its  cargo 
— and  therefore  it  has  a  right  to  be  there.  That  beings  so, 
it  follows  from  what  I  have  said  that  the  defendant  had  no 
right  to  stop  the  access  of  the  vessel  to  its  berth.  The  steam 
collier  had  a  right  to  go  to  her  berth,  a  right  to  navigate  the 
river,  and  be  in  the  river,  and  she  had  a  clear  right  to  do  so 
two-thirds  of  the  days  in  the  year,  and  for  nine-tenths  of 
every  day  of  the  remaining  100  days.  Now,  what  the  de- 
fendant has  done  is  this :  he  has  stopped  her  getting  there 
at  all.  He  has  put  an  obstruction  in  the  river  which  pre- 
vents her  getting  there  any  day  of  the  year  or  at  any  time, 
which  is  clearly  wrong.  As  to  the  wav  the  obstruction  is 
fastened,  that  does  not  matter.  The  defendant  himself  said 
it  was  fastened  to  the  w-harf  in  such  a  way,  and  purposely 
so  fastened,  that  the  plaintiffs'  vessel  could  not  get  up  at  all 
to  her  berth.  It  was  intended  to  be  so.  That  was  clearly 
an  illegal  obstruction  in  the  public  highway. 

One  need  not  discuss  the  exact  nature  of  the  obstruction, 
or  how  it  was  fastened,  because  it  was  admitted  that  it  was 
fastened  in  such  a  way  as  to  prevent,  and  did  prevent,  the 
collier  getting  up.    Therefore  that  obstruction  was  unlawful. 

I  will  notice  the  two  justifications,  or  attempted  justifi- 
cations, which  were  made  for  putting  it  there.  First  of  all, 
it  was  said  that  it  was  put  there,  being  in  fact  a  raft  of 
timber  logs  which  were  used  by  the  defendant  in  his  busi- 
ness as  a  repairer  of  ships,  and  that  he  had  a  right  to  put 
his  logs  there.  That,  in  my  opinion,  is  no  defence  at  all. 
You  have  no  right  to  obstruct  a  public  highway;  whether 
it  is  useful  to  yourself  or  not,  that  is  quite  immaterial.     It 
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is  no  answer  to  say  that  you  use  it  for  carrying  on  your  busi- 
ness.    The  answer  is  that  the  Thames  is  not  a  timber  pond. 

You  have  no  right  to  make  that  use  of  the  Thames,  which 
is  a  navigable  highway.  No  doubt  it  may  be  done  where  it 
does  not  interfere  with  the  access  of  the  public — it  may  hap- 
pen on  other  parts  of  the  river,  where  it  does  not  interfere 
with  the  vessels  going  or  returning,  passing  or  rep'assing, 
because  the  Conservators  may  not  interfere,  and  may  allow 
you  to  moor  timber.  But  it  is  quite  plain  that  that  is  not 
the  proper  mode  of  using  the  highway.  It  is  not  a  reason- 
able use  of  the  highway  to  keep  your  timber  logs  there  for 
*a  longer  time  than  is  necessary  to  take  them  to  your  [725 
dock.  You  must  not  keep  them  there  as  a  reserve,  to  be 
used  in  the  same  manner  as  a  timber  dock.  It  is  no  answer 
at  all.  Then,  if  you  do  moor  timbers  there,  you  must  not 
fix  them  in  such  a  way  that  vessels  cannot  get  up  to  the  ad- 
joining wharf ;  because  the  real  point  in  the  case  and  the 
gravamen  of  the  charge  against  the  defendant  is  that  he 
prevents  the  access  of  the  plaintiffs'  vessel.  Therefore  his 
so  fixing  the  timber  would  be  wrong. 

The  other  ground  of  defence  which  struck  me  as  a  very 
odd  one  was  this,  that  the  defendant  knew  the  plaintiffs' 
vessel  would  stay  there  for  a  long  time,  and  therefore  he  had 
a  right  to  obstruct  her.  The  answer  is,  he  could  not  know 
it  beforehand,  because,  as  I  have  said  before,  he  might  have 
obstructed  her  for  every  day  in  the  year,  at  least  for  two- 
thirds  of  the  days,  when  it  would  have  been  no  injury  to 
him  if  she  did  not  stay  an  unreasonable  time,  and,  even  on 
other  days  how  could  he  tell  beforehand  that  she  was  going 
to  stay  an  unreasonable'  time  ?  It  seems  to  me  to  be  no  de- 
fence whatever  as  regards  the  plaintiffs'  action,  which,  in 
my  view  ofthe  law,  is  an  undefended  action. 

JNow,  I  come  to  the  counter-claim.  I  have  already  ruled 
that  the  counter-claim,  as  regards  damages,  is  confined  to 
the  writ.  The  counter-claim  is  founded,  as  I  understand, 
upon  nuisance.  I  have  already  said  that  if  even  less  than 
is  alleged  in  the  counter-claim  were  proved  the  defendant 
would  be  entitled  to  succeed  in  the  action.  I  do  not  say 
that  it  is  necessary  to  prove  a  case  of  danger.  Interference 
with  reasonable  access  to  his  own  property  is,  in  my  own 
opinion,  such  a  nuisance  as  would  maintain  an  action.  But 
as  a  good  deal  of  evidence  has  been  gone  into  upon  that 
point  of  danger,  I  must  say  that,  in  mv  opinion,  although  I 
think  there  was  some  slight  additional  risk,  there  was  really 
nothing  of  anv  importance  as  regards  danger;  and  I  think 
the  defendant  s  own  conduct  shows  it.     He  is  a  reasonable 
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man  of  business  ;  and  if  there  were  any  serions  danger  he 
would  not  have  allowed  the  vessels  to  be  docked  and  un- 
docked  whilst  the  collier  was  there.  I  think  more  of  men's 
conduct  than  men's  opinions.  But,  as  regards  expense, 
there  is  clearly  additional  expense.  The  plaintiffs  have  no 
right  to  impose  even  an  addition  of  two  men  for  two  or 
three  hours  on  the  defendant ;  and  they  have  no  right,  as  I 
said  before,  to  interfere  with  his  reasonable  access,  and 
726]  if  this  *had  been  proved,  I  should  have  given,  no 
doubt,  very  small  damages  ;  but  I  should  not  have  granted 
an  injunction,  for  this  reason,  that  the  plaintiffs  do  not  claim 
a  right  to  obstruct.     They  deny  the  obstruction. 

This  being  the  state  of  the  matter,  although  I  think  the 
defendant's  contention  reasonable  to  this  extent,  that  he  has 
a  right  to  say  that  the  plaintiffs  shall  not  deprive  him  of  a 
valuable  property  whicn  belongs  to  him  bv  keeping  their 
collier  opposite  his  wharf  for  an  iinreasonable  time  and  for 
an  unreasonable  purpose,  still  as  he  has  not  made  out  that 
case  at  present,  there  are  no  grounds  upon  which  I  can  give 
him  judgment  on  his  counter-claim. 

Therefore,  all  that  remains  for  me  is  to  make  the  injunc- 
tion, which  I  have  already  granted,  perpetual,  and  to  give 
the  plaintiffs  the  costs  of  the  action. 

Solicitors:  Hat  court  &  Macarthur ;  Markby^  Tarry  & 
Stewart 

See  21  Eng.  R.,  123  note.  MasBachuBetts :     Thayer    «.    New 

Alabama:    Peters  v.  New  Orleans,  Bedford,  etc.,  125  Mass.,  253. 

etc..  56  Ala.,  528.  New  York:    Mayor,  etc.,  a.  Hart, 

California :    Cobnm    v.    Ames,   52  16  Han,  380. 

Cal.,  386.  Tennessee:      Blanham    «.     Bled- 

Oonnecticut:    State  v.  Sargent,  45  soe,    etc.,    1    Lea,    704,    and    cases 

Conn.,  858.  cited. 

Iowa:    Houghton  v.  C.  D.,  etc.,  R. 
B.,  47  Iowa,  370. 
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Weight  v.  Monarch  Investment  Building  Society. 

[1876    W.     379.] 

Building  Society — Rule  as  to  Reference  to  Arhiirntion — Motion  to  ttay  Proceeding*  im 
Action — Jurisdiction  of  Court — Common  *Laio  Procedure  Act^  1864  (17  <fc  18  Vid. 
c.  126),  «.  n— Building  Societies  Act,  1874  (37  <fr  38  Vid.  c.  42),  s.  84. 

The  rales  of  a  building  society  incorporated  under  the  Building  Societies  Act. 
1874,  provided,  pursuant  to  sect.  16,  sub-sect.  9,  of  the  act,  that  disputes  between 
the  society  and  any  of  its  menoibers  should  be  settled  by  reference  to  arbitratioD. 
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A  member  of  the  society  having  commenced  an  action   for  account  against  tbo 
society : 

Ildd^  on  motion  to  stay  proceedings  under  the  Common  Law  Procedure  Act, 
1854,  s.  11,  and  the  Building  Societies  Act,  1874,  that  the  jurisdiction  of  the  court 
was  ousted,  and  that  the  matters  in  dispute  must  be  referred  to  arbitration. 

The  defendant  society  was  a  society  incorporated  pur- 
suant to  the  Building  Societies  Act,  1874  (37  &  38  Vict. 
c.  42). 

The  plaintiflF,  by  his  statement  of  claim,  alleged  that  it 
was  so  incorporated,  that  its  rules  were  duly  certified  ac- 
cording to  law,  *and  that  its  object  was  to  raise  by  [727 
the  subscriptions  of  its  members  a  fund  for  making  advances 
to  members  on  security  of  freehold,  leasehold,  or  copyhold 
estates  by  way  of  mortgage ;  that  in  1867  the  plaintiff,  who 
was  a  member  of  and  a  shareholder  in  the  society,  had  mort- 
gaged to  the  society  certain  ground  rents  and  leasehold 
premises  to  secure  the  repayment  of  various  sums  amount- 
ing together  to  £11,350  by  monthly  instalments ;  that  the 
instalments  which  the  plaintiff  had  paid  for  a  time  had  be- 
come in  arrear ;  that  the  plaintiff,  being  desirous  of  dispos- 
ing of  the  mortgaged  property,  in  1876  entered  into  an 
agreement  for  the  sale  thereof,  and  thereupon  applied  for 
an  account  of  what  was  due  to  the  defendant  society,  but 
that  such  account  was  not  furnished  till  the  time  had  arrived 
for  the  completion  of  the  sale ;  that  the  plaintiff  then,  in 
order  to  make  a  title  to  the  purchaser,  paid  under  protest 
certain  sums  claimed  by  the  society  without  having  time  to 
investigate  the  accuracy  of  the  account  rendered.  The 
plaintiff  now  alleged  specific  errors  in  the  account,  and 
claimed  that  an  account  might  be  taken  of  all  sums  of  money 
(including  rents  and  profits)  received  by  or  come  to  the 
hands  of  the  society  in  respect  of  the  premises  for  or  on  ac- 
count or  for  the  use  of  the  plaintiff,  and  of  the  application 
thereof,  and  of  all  dealings  and  transactions  of.  the  society 
with  the  plaintiff,  and  that  the  society  might  be  decreed  to 
pay  to  the  plaintiff  what  should  be  found  due  to  him,  and 
be  disallowed  any  sums  sought  to  be  charged  by  them  as 
fines  during  the  time  they  were  in  possession  of  the  premises, 
and  for  consequential  relief. 

The  rules  of  the  society  included  one  to  the  effect  that  all 
disputes  between  the  society  and  any  of  its  members  should 
be  settled  by  reference  to  arbitration,  pursuant  to  the  Build- 
ing Societies  Act,  1874,  s.  16,  subs.  9,  but  that  rule  was  not 
specifically  referred  to  in  the  statement  of  claim. 

The  present  motion  was  made  on  behalf  of  the. society 
that  all  proceedings  in  the  action  might  be  stayed,  and  that 
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the  matters  in  question  might  be  referred  to  arbitration 
pursuant  to  the  rules  of  the  society. 

Beaumont^  for  the  defendant  society,  in  support  of  the 
motion :  The  plaintiff,  as  a  member  of  the  society,  is  bound 
728]  by  its  rules,  *one  of  which  provides  that  all  ques- 
tions such  as  that  which  forms  the  subject-matter  of  the 
present  action  shall  be  settled  by  arbitration.  The  fact  that 
this  rule  is  not  mentioned  in  the  statement  of  claim  will  not 

?revent  the  court  from  enforcing  it.  In  Thompson  v. 
^lanet  Benefit  Building  Society  (^\  it  was  held  that  the 
court  was  able  to  take  judicial  notice  of  the  rule  of  the 
society  for  referring  disputes  to  arbitration,  though  it  was 
not  set  out  in  the  bill. 

Tlie  rule  of  the  society  is  in  accordance  with  the  pro- 
visions of  the  Building  Societies  Act,  1874,  s.  16,  subs.  9, 
and,  having  regard  to  sects.  21,  34  and  35  of  that  act,  and 
to  the  Common  Law  Prbcedure  act  (17  &  18  Vict.  c.  125), 
s.  11,  the  defendants  are  entitled  to  apply  to  the  court  that 
the  proceedings  in  the  action  may  be  stayed :  WUlesford  v. 
Watson  C). 

[He  was  stopped  by  the  court.] 

mulligan^  lor  the  plaintiff :  The  application  of  the  de- 
fendant society  should  have  been  by  demurrer,  as  in  Thomp- 
son V.  Planet  Benefit  Building  Society^  though  that  case 
is  not  an  authority  for  the  present  motion,  as  it  was  decided 
with  reference  to  statutes  which  had  been  repealed  even  at 
the  date  of  the  decision,  namely,  10  Geo.  4,  c.  56,  s.  27, 
which  was  extended  to  building  societies  by  6  &  7  Will.  4, 
c.  32,  s.  4,  and  was  repealed  by  18  &  19  Vict.  c.  63,  s.  40. 
The  plaintiff  could  have  maintained  his  action  prior  to  the 
Builaing  Societies  Act,  1874 ;  and  it  is  not  distinguishable 
from  Fleming  v.  Self  (') ;  Smith  v.  Lloyd  (*) ;  Dovbleday 
V.  Hosking  (').  The  old  acts  being  repealed,  the  Building 
Societies  Act,  1874,  did  not  re-enact  those  clauses  which 
made  reference  compulsory  under  the  former  acts,  and  did 
not  contain  any  clause  analogous  to  sect  22  in  the  Friendly 
Societies  Act  (38  &  39  Vict.  c.  60). 

Jessel,  M.R.:  I  think  the  application  of  the  defendant 
society  in  this  case  is  proper,  and  should  be  granted :  I  say 
729]  nothing  of  the  haraship  that  *would  ensue  if  actions 
of  this  kind  coald  be  maintained.  This  action  is  for  an  ac- 
count. The  account  may  be  more  or  less  complicated,  still 
the  action  is  merely  for  an  account  against  a  mortgagee, 

(»)  Low  Rep.,  15  Eq.,  833.  (*)  26  Beav.,  607. 

(*)  Law  Rep.,  8  Ch.,  47a  (*)  Law  Rep.,  15  Eq.,  844,  n, 

(»)  3  D.  M.  A  G.,  997. 
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and  the  plaintiff  has  executed  certain  deeds  in  which  he  has 
bound  himself  to  observe  the  rules  of  the  society.  The 
rules  of  the  society  say  that  disputes  are  to  be  referred  to 
arbitration,  and  I  think  this  brings  the  case  under  sect.  11 
of  the  Common  Law  Procedure  Act,  1854. 

I  think,  also,  that  under  the  Building  Societies  Act,  1874, 
these  matters  must  be  referred.  Sect.  21  of  that  act  says : 
*'  The  rules  of  a  society  under  this  act  shall  be  binding  on 
the  several  members  and  officers  of  the  society,  and  on  all 
persons  claiming  on  account  of  a  member  or  under  the  rules, 
all  of  whom  shall  be  deemed  and  taken  to  have  full  notice 
thereof;"  and  sect.  34  provides  that  where  the  rules  of  a 
society  direct  disputes  to  be  referred  to  arbitration,  the  award 
•of  the  arbitrators  shall  determine  the^  dispute.  Now  it  has 
been  shown  by  the  affidavits  of  the  defendants  that  the  rules 
of  this  society  provide  that  all  disputes  between  members 
shall  be  referred  to  arbitration,  and  1  think  in  these  circum- 
stances the  jurisdiction  of  this  court  is  ousted. 

I  cannot  accede  to  the  argument  that  the  act  of  1874  must 
be  construed  by  analogy  with  the  decisions  on  the  old  acts 
or  by  the  provisions  of  the  Friendly  Societies  Act.  The 
words  of  the  Building  Societies  Act,  1874,  are  in  themselves 
sufficiently  clear,  and  I  must  give  effect  to  them  without 
reference  to  anything  else.  The  order  will  be  that  the  mat- 
ters in  dispute  be  referred  to  arbitration  pursuant  to  the 
rules  of  the  defendant  society,  the  costs  of  tne  action  and  of 
the  reference  to  be  in  the  discretion  of  the  arbitrators. 

Solicitors :  Neal  &  Philpot;  Learoyd^  Learoyd  &  Peace. 

See  1  Eng.  K.,  532-4  note ;   6  Eng.  be  final :   Nash  «.  St.  Paul,  28  Minn., 

R.,  800  note;    13  Eng.  R.,  663  note;  182. 

Id. ,  416  note  ;  16  Eng.  R. ,  824  note.  When  the  contract  provides  that  the 

A  provision  in  a  lease  for  a  renewal,  engineer  shall  be  the  sole  judge  of  the 
and  for  the  appointment  of  referees  to  quantity  and  quality  of  the  work,  and 
determine  the  rent  for  the  renewed  his  decision  shall  be  final,  it  is  so  in  the 
t^rm.  and  to  fix  the  price  at  which  the  absence  of  fraud  or  legal  excuse  there- 
lessors  are  to  purchase  the  lessee's  im-  for:  Myers  v.  St.  Andrews,  etc.,  5 
provements  if  the  renewal  is  not  made,  Allen,  N.  B.,  577  ;  Fowler  v.  Drakman, 
constitutes  an  agreement  for  arbitra-  84  Ills.,  180;  Lull  «.  Eorf .  84  Ills., 
tion  which  is  not  revocable  by  either  225  ;  Downey  ©.  O'Donnell,  86  Ills.,  49. 

Sarty  to  the  lease  :  Flint  t»  Pearce,  11  Though  the  architect's  decision  does 

L  I.,  576.  not  prevent  recovery  of  damages  for 

See,  however,  Myers  v.  St.  Andrews,  delay  :      Downey    «.     O'Donnell,     86 

etc.,  5  Allen,  N.  B.,  577,  and  note  at  Ills.,  40. 

end  of  case.  Where  the  contract  provided  that,  if 
A  public  board,  under  the  acts  refer-  the  parties  disagreed  as  to  whether 
red  to,  was  held  to  have  no  power  to  there  was  any  extra  work,  as  to  its 
stipulate  in  a  contract  made  by  them  value,  etc.,  the  matter  should  be  refer- 
that  the  certificate  of  the  engineer  as  red  to  two  engineers,  whose  decision 
to  the  quantity  of  work  done  should  should  be  conclusive ;  held  that  such 
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arbitration,  unless  waived,  was  a  con-  constraed  to  be  a  condition  precedent 

dition  precedent  to  a  right  of  action  :  to  a  recovery :    Braden  «.   U.  S..  It 

Myers  9.  St.  Andrews,  etc.,  5  Allen,  Court  Claims  Rep. ,  164. 

N.*  B. ,  577.  Where,  by  the  contract,  the  certificate 

Where  plaintiff  agreed  to  paint  de-  of  an  architect  is  to  be  produced,  if  the 

fendant's  portrait  for  a  certain  sum,  builder  use  better  materials  than  is  re- 

and  that  it  should  be  left  to  defendant's  quired  without  an  agreement  by  the 

friends  whether  it  was  a  good  likeness,  owner  to  pay  any  increase  therefor,  the 

and  if  they  so  decided,  the  plaintiff  architect  has  no  power  to  certify  for  an 

was  to  take  it,  otherwise  not,  held  that  amount  beyond  the  contract    prices  : 

the    decision    by   defendant's    friends  Goodwin  v.  Ottawa,  28  U.  C.  C.   PL, 

was  a  condition  precedent,   and  was  561. 

not  void  for  indenniteness.     That  de-  Defendant  may,  by  his  acts,  waive 

fendant   should    have  been   asked   to  the  procuring  of  an  architect's  certifi- 

name  his  friends  who  were  to  decide,  cate  of  performance  :    Uaden  v.  Cole- 

and  if  he  would  not,  that  the  portrait  man,  73  N.  Y.,  567. 

should  have  been  submitted  to  two  or  Where  the  amount  of  loss  on  a  policy 

more  of  his  friends,  and  if  they  were  of  insurance,  at  the  written  request  of 

of  opinion  that  it  was  a  good  likeness,  either  party,  should  be  submitted  to  im- 

it  would  have  been  a  reasonable  com-  partial  arbitrators,  whose  award  should 

pliance  with  the  condition  :  Hoffman  v.  oe  binding,  and  that   no  suit  should 

Uallaher,  6  Dalv,  42.  be    maintained   on    the    policy,   until 

The  rule  of  law  that  where  parties  after  the  award  shall  have  been  made 
to  an  executory  contract  appoint  an  ar-  as  above  provided  :•  Held,  no  obligation 
biter  to  decide  disputes  which  may  to  submit  arose  until  after  vritten  re- 
arise  under  it,  whose  decision  shall  be  quest  by  one  of  the  parties  :  Gibbe  t. 
final,  no  action  will  lie  by  one  against  Continental  Ins.  Co.,  13  Hun,  611. 
the  other  for  a  breach  of  the  agree-  Where  the  insurance  company  de- 
ment, does  not  apply  to  a  contract  nied  all  liability,  held  to  be  a  waiver  of 
which  forms  the  basis  6(  a  mechanic's  a  clause  that  the  amount  of  loss  should 
lien.  be  ascertained  by  arbitration  :  Gibbs  t. 

The  ordinary  covenant  in  such  an  Continental  Ins.  Co.,  13  Hun.  611. 

agreement,    that    the    costs    of    any  Bee  also  Lull  v.  Eorf ,  84  Ills. ,  225. 

changes  or  additions  to  the  building,  For  a  case  where,  under  the  civil 

or  any  matter  affecting  the  contract,  code  of  Lower  Canada,  a  builder  was 

shall    be    submitted    to  an  architect,  held  liable  for  defects  of  the  founda- 

whose  decision  shall  be  binding  on  the  tion,  laid  by  a  former  contractor,  of  a 

parties,  will  not  operate  to  exclude  a  building  which  he  agreed  to  construct 

mechanic  or  materialman  from  filing  in  a  workmanlike  manner  under  the 

his  lien  under  the  mechanic's  lien  law :  supervision  of  an  architect,  the  latter 

Ereelich  v.  Klein,  10  Phila.  Rep.,  486.  not  discovering  the  defect,  see  Wardle 

A  provision  in  a  contract  for  army  v.  Bethune,  8  Moore,  P.  C.  N.S.,  223, 

transportation,  that  the  receiving  officer  approving  Brown  o.  Laurie,  1  Lower 

shall  indorse  on  the  bills  of  lading  the  Can.  Rep.,  65. 
distance  of  transportation,  will  not  be 
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[6  Chancery  Division,  780.] 
V.C.M.,  April  20,  1877. 

*  Rolls  v.  Pearck. 

[1876     R.     176.] 


Special  Com — Donatio  Mortitt  Cawtd — Bankern*  Clucks — Appropriation  by  draicimg 

against  Amount  of  Checks. 

A  check  drawn  by  a  testator  payable  to  his  wife  or  her  order,  given  to  her  shortly 
before  his  death,  inaorsed  by  her  and  paid  into  a  foreign  bank  against  the  amount 
of  which  she  drew : 
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field,  a  good  donoHo  mortis  cauad^  although  the  check  was  not  presented  for  pay- 
ment at  the  bank  on  which  it  was  drawn  till  after  the  death  of  the  testator. 
Sed  quaere,  if  the  check  had  been  payable  to  bearer. 

This  was  a  special  case  stated  for  the  opinion  of  the  Chan- 
cery Division  of  the  High  Court  of  Justice  under  the  act  of 
13  &  14  Vict.  c.  35. 

The  plaintiffs  were  the  trustees  and  executors  of  the  will 
of  Ricnard  Lano  Pearce,  dated  the  8th.  of  November,  1870, 
and  the  defendant  was  his  widow,  who  took  certain  benefits 
under  the  will,  subject  to  which  the  beneficiaries  were  the 
testator's  two  infant  children. 

On  the  13th  of  October,  1871,  the  testator  left  England 
with  his  wife,  the  defendant,  and  resided  at  San  Remo,  in 
Italy,  where  they  remained  till  his  death,  which  happened 
on  the  7th  of  February,  1872. 

On  the  5th  of  December,  1871,  the  testator  became  seri- 
ously ill,  and  a  doctor  who  was  called  in  pronounced  the 
disease  a  fatal  one,  and  gave  it  as  his  opinion  that  he  would 
not  live  many  hours.  But  in  the  course  of  the  day  he  ral- 
lied slightly,  and  called  for  pen,  ink,  and  pa^er,.and  his 
check  book.  The  defendant,  Mrs.  Pearce,  fearing  that  the 
act  of  writing  would  fatigue  and  excite  him,  remonstrated 
with  him,  but  nevertheless  he  filled  up  an^  signed  a  checj: 
on  his  London  bankers  for  £100,  which  ran  as  follows : — 

''  34  Old  Bond  Street,  London. 
''5th  December,  1871. 
"  The  City  Bank,  Bond  Street  Branch. 


*'  Pay  Mrs.  Pearce  or  bearer  {sic)  one  hundred  pounds. 
*'  £100.  0.  0.  R.  Lano  Pearce.'' 

*When  the  testator  had  filled  up  and  signed  this  [731 
check,  he  tore  it  from  the  counterfoil  and  handed  it  to  Mrs. 
Pearce,  and  he  afterwards  wrote  some  letters. 

Early  in  the  morning  of  the  2d  of  February,  1872,  the  tes- 
tator, who  was  then  very  weak,  was  visited  by  two  friends. 
During  the  visit  he  asked  for  his  check  book,  and  said  that 
he  wislied  to  give  his  wife  a  check,  and  also  desired  to  make 
a  codicil  to  his  will.  One  of  the  friends  accordingly,  at  the 
request  of  the  testator,  filled  up  a  check  for  £250  in  a  form 
exactly  similar  to  that  of  the  £100  check  previously  given. 
The  same  friend  also  wrote  out  on  a  piece  of  paper  the  fol- 
lowing : — 

"Codicil  to  my  will.  I  freely  give  to  my  dear  wife  all 
my  property  in  San  Remo." 

22  Eng.  Rep.  65 
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The  check  and  codicil  were  then  signed  by  the  testator, 
and  the  cbdicil  duly  attested  by  the  two  friends. 

The  testator  never  recovered  from  his  illness,  and  died  on 
the  7th  of  February,  1872. 

During  the  testator's  lifetime  Mrs.  Pearce  indorsed  the 
checks  to  ''Messrs.  Asquasciati  FrSres"  (who  were  bankers 
at  San  Remo)  "or  order,"  and  then  paid  them  into  Messrs. 
Asquasciati  Freres'  bank.  The  checks  were  subsequently 
indorsed  by  them  to  other  persons,  and  negotiated  in  the 
ordinary  course  of  business,  and  Mrs.  Pearce  drew  upon 
Messrs.  Asquasciati  Freres  against  the  checks,  and,  it  was 
said,  paid  debts  of  her  Iiusband  out  of  the  proceeds. 

On  the  13th  of  February,  1872,  the  check  for  £250  came 
into  the  possession  of  the  Union  Bank  of  London,  and  was 
presented  by  them  for  payment  at  the  City  Bank,  and  on 
the  15th  of  February  the  £100  check  came  into  the  posses- 
sion of  Messrs.  Barclay  &  Co.,  and  was  by  them  also  pre- 
sented for  payment  at  the  City  Bank. 

The  City  Bank,  however,  refused  payment  of  both  the 
checks,  on  the  ground  that  as  the  testator  (who  was  the 
drawer)  had  died  on  the  7th  of  the  same  month,  they  had 
no  authority  to  make  the  payments.  In  consequence  of  this, 
the  defendant  wa^  obliged  to  refund  what  she  had  received 
upon  the  checks. 

The  (Question  was  whether  the  gift  of  the  checks  and  their 
732]  ^subsequent  negotiation  by  the  defendant  during  the 
testator's  lifetime  constituted  a  good  donatio  mortis  causd^ 
so  as  to  entitle  the  defendant,  as  the  holder  of  them,  to  pay- 
ment as  against  the  plaintiffs  out  of  the  testator's  estate, 
notwithstanding  the  death  of  the  testator  before  they  were 
presented  for  payment. 

Olasae^  Q.C.,  and  Hollis^  for  the  plaintiffs:  The  execu- 
tors do  not  desire  to  argue  the  point  adversely  to  the  widow. 
Thev  only  wish  to  see  that  the  case  is  fairly  presented. 

Checks  are  not  in  general  good  donationes  mortis  caTisd^ 
Williams  on  Executors  ('),  and  it  is  for  Mrs,  Pearce  to  make 
out  that  sufficient  was  done  here  to  constitute  what  would 
be  upon  the  authorities  a  good  donatio  mortis  causa. 

Locock  Webb^  Q.  C. ,  and  Alfred  Bailey^  for  Mrs.  Pearce : 
Though  there  is  no  case  precisely  in  point  upon  this  ques- 
tion, it  is  in  principle  covered  by  the  authorities.  The  donor 
had  made  a  complete  gift,  and  the  donee  had  done  all  that 
was  necessary  to  make  tlie  acceptance  complete. 

A  check  does  not  differ  in  substance  from  a  goldsmith's 
bill,  which  in  Lawson  v.  Lawson  (')  was  held  to  be,  espe- 

(')  7th  ed.,  p.  779.  O  1  P.  Wms.,  441. 
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ciallv  to  a  wife,  a  good  gift  mortis  causd;  and  Miller  v. 
Milter  (*),  so  far  as  it  supports  a  contrary  view,  must  be 
treated  as  having  been  overruled  by  Tate  v.  Hilbert  ('),  in 
which,  though  it  establishes  the  rule  that  a  note  given  shortly 
before  the  death  of  the  donor,  which  the  donee  takes  no 
steps  to  present  or  make  use  of  in  his  lifetime,  is  not  a  good 
donatio  mortis  causd^  it  is  expressly  laid  down  that  where 
the  note  has  been  paid  away  for  value,  or  applied  in  pay- 
ment of  a  debt  of  the  donee  in  the  donor's  lifetime,  as  has 
been  done  in  the  present  case;  there  is  a  complete  gift.  In 
Duffield  V.  Elwes  (*)  also  the  test  is  stated  to  be  whether  the 
gift,  as  far  as  the  donor  was  concerned,  was  completed.  In 
Jiankin  v.  Weguelin  (*)  a  gift  of  bills  of  exchange  to  the 
donor's  wife  was  supported  as  a  donatio  mortis  causdj  and 
in  Boutts  V.  EUis  (')  the  same  reasoning  *wa8  applied  [733 
to  the  gift  of  a  check  to  the  testator's  wife.  Rankin  v. 
Weguelin  (*)  was  also  treated  as  the  governing  authority  in 
VeaZ  V.  Veal  (•).  It  is  true  that  in  Hewitt  v.  Kaye  (')  a  check 
was  held  not  to  be  a  good»  donatio  mortis  causdy  but  that 
Tvas  intended  as  a  gift  to  a  charity,  and  not  only  was  the 
check  not  presented,  but  there  was  no  time  to  present  it,  the 
testatrix  having  died  the  same  night  on  which  it  was  given. 
In  Bromley  v.  Brunton{^\  where,  as  here,  the  donee  had 
taken  every  possible  step  to  perfect  the  gift,  it  was  held  to 
be  good. 

Olasse  pointed  out  a  discrepancy  between  the  reports  of 
the  judgment  in  Tate  v.  IIilbert{^)\  the  report  in  Brown's 
Chancery  Cases  seeming  to  make  the  application  of  a  check 
in  payment  of  a  debt  to  be  insufficient  to  complete  a  gift 
Tnortis  causd  unless  the  check  was  itself  paid  away  in  the 
testator's  lifetime. 

Malins,  V.C,  after  referring  to  the  facts,,  continued : 
The  law  seems  to  be  in  a  very  curious  state.  The  result 
of  the  authorities  appears  to  be  that  a  gift  of  a  bill  of  ex- 
change, which  is  by  its  very  nature  pavable  at  a  future  day, 
may  be  a  good  donatio  mortis  causdy  but  the  gift  of  a  check 
is  not  valid  unless  it  is  presented  for  payment  or  paid  before 
the  death  of  the  donor.  I  am  satisfied  that  the  object  of 
this  testator  was  to  give  these  checks  to  his  wife.  Therefore 
I  think  I  ought  to  do  all  I  can  to  make  the  gift  good. 

Now  I  can  reallv  see  no  reason  why  if  a  bill  drawn  on  a 
goldsmith  would  be  a  good  donatio  mortis  causd  a  check 

(»)  8  P.  Wma.,  366,  (»)  4  D.  M.  A  G.,  249. 

(«)  2  Ves.,  Ill ;  4  Bro.  C.  C,  286.  («)  27  Beav.,  803. 

(*)  1  Bli.  (N.8.),  497.  (')  Law  Rep.,  6  Eq.,  198. 

(*)  27  Beav.,  809.  («)  Law  Rep.,  6  Eq.,  276. 
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should  not  be  so  too.  A  distinction  has,  however,  been 
drawn  between  the  case  of  a  bill  of  exchange  and  that  of  a 
check  payable  to  bearer,  and  if  these  checks  had  been  made 
payable  to  bearer  and  had  not  been  presented  for  payment 
at  the  bank  on  which  they  were  drawn  before  the  donoi^a 
death,  I  should  probably  have  considered  that  I  was  bound 
to  hold  that  there  was  not  a  good  gift. 

But  these  are  checks  payable  to  order ;  and  it  is  clear  that 
the  testator  knew  that  they  could  not  be  presented  for  pay- 
734]  ment  either  *on  the  day  they  were  drawn  or  the  subse- 
quent day.  I  must  attribute  to  him  the  knowledge  that  the 
check  would  not  be  paid  for  some  time,  and  on  that  ground  I 
come  to  the  conclusion  that  this  case  diflFers  from  the  other 
cases  of  checks.  But  I  have  also  the  decision  of  Lord  Lough- 
borough in  Tate  v.  Hilberf{').  He  there  says  (*) :  "If  she 
had  paid  this  away  either  for  valuable  consideration  or  in 
discharging  a  debt  of  her  own,  it  would  have  been  good  ;  or 
even  if  she  had  received  it  immediately  after  the  death  of 
the  testator,  before  the  banker  was  apprised  of  it,  I  am 
inclined  to  think  no  court  would  have  taken  it  from  her.'* 

In  this  case  I  have  the  very  distinction  thus  pointed  out 
by  Lord  Loughborough.  Mrs.  Pearce  did  pay  away  the 
proceeds  of  the  check,  and,  it  would  seem,  amongst  the  hus- 
band^ s  creditors.  And  I  think  that  when  a  man  gives  his 
wife  a  check  it  is  in  substance  as  complete  a  gift  as  if  he 
handed  her  the  cash.  It  is,  however,  said  that  in  the  rejwrt 
of  Tate  V.  Hilbert  in  Brown's  Chancery  Cases  an  additional 
circumstance  is  mentioned  in  the  iudgraent,  and  Lord  Lough- 
borough is  made  to  say('):  "If  the  note  had  been  paid 
away  for  valuable  consideration,  and  the  money  received  at 
the  bankers  before  notice  of  the  death  of  the  party,  or  im- 
mediately after,  it  might  have  availed."  If  there  is  any  real 
discrepancy,  I  think  that  the  report  in  Vesey  is  probably 
the  more  accurate,  and  that  it  was  intended  to  be  neld  that 
an  actual  dealing  for  value  with  a  note  would  complete  the 
gift  as  a  valid  donatio  mortis  causa. 

I  consider,  therefore,  that  Mrs.  Pearce  has  made  out  a 
good  title  to  the  proceeds  of  the  checks,  and  I  will  answer 
the  first  question  in  the  case  in  the  affirmative. 

Solicitors:  F.  &  T  Smith  <6  Sons;  Joseph  Mote. 

(»)  2  Ves..  111.  («)  2  Ves.,  118.  (»)  4  Bro.  C.  C,  291. 

See  2  EDg.  R.,  393  note.  recover  thereon  if  not  presented  and 

The  general  rule  seems  to  be  that  the  paid  before  the  donor's  death:  7  Am. 

delivery  of  the  donor's  note,  or  check  Law  Rev.,  76-9. 

upon  a  bank,  is  not  valid  as  a  gift  do-  Canada,  Upper:   Wisiner  v.   Wisi- 

natio  causa  mortis,  and  the  donee  cannot 
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ner,  23  Q.  B.,  619  ;  Rapert  o.  Johnston,  See,  however,  Hook  v,  Pratt,  14  Hon, 

40  Q.  B..  11.  896. 

Ireland:    Moore  D.Ulster,  etc.,  Irish  Ohio:  Simmons  «.  Cincinnati,  etc., 

Kep.,  11  C.  L.,  612.  6  Am.  Law  Rec.,  441,  Superior  Court, 

Maryland:    See  Cox  «.  Spriggs,  6  Cincinnati,  affirmed  31  Ohio  St.  Rep., 

Md. ,  286,  distinguished  and  questioned  467. 

in  Curry  c.  Powers,  70  N.  Y.,  202.  Pennsylvania:   Walsh  «.  Kennedy, 

MassachuBetts :   Carr   v,   Silloway,  9  Phila.  Rep.,  178. 

Ill  Mass.,  24.  See  Loew  v.  Stocker,  68 Penn.  St.  R., 

See  Carr  «.  Silloway,  105  Mass.,  643 ;  231. 

Dean  v.  Carruth,  108 'Mass.,  242.  Though  a  note  given  "for  services 

New  Jersey :   Smith  v.   Smith,   80  rendered  "  is  valid,  though  the  amount 

N.  J.  £q.,  564.  be  greater  than  the  value  of  the  ser- 

New  York :  Phelps  v.  Pond,  28  N.  Y.,  vices :  Earl  «.  Peck,  64  N.  Y.,  596. 
70 ;  Curry  v.  Powers,  70  N.  Y.,  212. 


[6  Chancery  Division,  786.] 
V.C.M.,  June  2,  1877. 

*In  re  Williams.  [735 

CkarUahU  Legacjf — Object  partly  illegal — Repair  of  Tombs — WhoU  Fund  given  to 

valid  Charity. 

A  testator  gave  a  fund  to  trustees  upon  trust  to  apply  the  income  in  keeping  in 
repair  certain  tombs,  and  directed  them  to  accumulate  the  surplus  income  from  time 
to  time  till  it  amounted  to  £26  and  upwards,  and  when  that  took  place  to  pay  over 
in  equal  shares  to  the  incumbents  of  two  parishes  for  the  benefit  of  poor  persons, 
such  sum  as  would  reduce  the  accumulations  to  £20 : 

Held  that  the  invalidity  of  the  trust  for  the  repair  of  the  tombs  did  not  render  the 
whole  gift  void,  but  that,  the  first  object  having  fedled,  the  will  must  be  read  as  if 
nothing  was  applicable  to  the  repair  of  the  tombs,  and  that  the  whole  fund  went  to 
the  incumbents.  / 

Adjourned  summons.  William  Williams,  by  his  will, 
dated  the  1st  of  March,  1873,  bequeathed  to  his  executors 
two  sums  of  £100  each,  to  be  by  them  invested  in  manner 
thereby  authorized,  and  upon  trust  to  apply  the  income  to 
be  derived  therefrom  in  keeping  in  repair  certain  tombs 
therein  specified.  And  the  testator  directed  that  if  in  any 
year  the  whole  or  any  part  of  the  income  of  such  respective 
sums  should  not  be  required  for  such  respective  purposes 
for  which  it  was  given,  tne  surplus  should  be  invested,  and 
if  necessai-y  applied  in  any  future  year  in  which  the  income 
of  such  last  mentioned  year  might  be  insufficient  for  such 
purposes.  But  he  directed  that  when  and  so  soon  as  the 
value  of  such  accumulations  should  amount  to  £25  and 
upwards  his  trustees  should  pay  over  in  equal  shares  to  the 
incumbents  for  the  time  being  of  the  parishes  of  Chelmsford 
and  Shenfield  such  sum  of  money  as  would  reduce  the 
value  of  such  accumulations  to  the  sum  of  £20,  and  that 
such  incumbents  should  divide  the  money  so  paid  over  to 
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them  between  and  amongst  three  poor  sick  or  infirm  people 
residing  in  their  respective  parishes  in  equal  shares. 

The  trustees  paid  the  fund  representing  the  £200  into 
court  under  the  Trustee  Relief  Act. 

The  persons  entitled  to  the  residue  under  the  will  took 
out  a  summons  for  payment  of  the  fund  to  them,  and  this 
was  now  adjourned  into  court. 

736]  * Whitehorne^  in  support  of  the  application:  The 
part  of  the  gift  relating  to  the  repair  of  tne  tombs  is  un- 
questionably void,  as  tending  to  create  a  perpetuity,  Rick' 
ard  V.  Robson  (*),  and  from  its  frame  it  is  impossible  to 
separate  the  two  parts  or  say  that  any  portion  is  good. 
Taking  away  the  trust  for  the  repair  of  the  tombs,  the  re- 
mainder would  at  least  be  void  for  uncertainty  :  Fowler  v. 
Fowler  ("). 

BadnaUy  for  the  incumbents:  This  is  a  case  in  which 
the  court  might  if  necessary  apportion  the  gift  between  the 
purpose  which  is  void  and  that  which  is  good,  and  allow 
the  application  of  the  whole  to  the  good  purpose :  FisJc  v. 
Attorney -Oeneral  (")•  When  it  is  possible  to  ascertain  how 
much  or  a  fund  will  be  required  for  the  void  purpose,  the 
valid  portion  of  the  gift  will  not  be  allowed  to  fail :  Hunter 
V.  Bullock  (*).  Chapman  v.  Brown  (*)  is  either  overruled 
or  can  be  distinguished  from  the  cases  the  other  way  on  the 
grounds  stated  in  Hunter  v.  BuUock,  It  was  practically 
overruled  by  the  Magistrates  of  Dundee  v.  Morris  (•).  But 
it  is  not  necessary  to  I'esort  to' the  device  of  separating  the 
two  portions  of  the  gift.  The  testator  has  given  all  that  is 
not  required  for  the  first  object  to  the  second,  and  nothing 
being  required  for  the  first  object  on  account  of  its  illegal- 
ity, the  whole  fund  goes  to  the  remaining  purpose :  Dawson 
V.  Small  (').  The  accumulation  is  merely  machinery  for 
thepurpose  of  augmenting  the  available  fund. 

Whitehorne^  in  reply :  Fisk  v.  Attorney-Oeneral  and  the 
cases  decided  the  same  way  were  cases  of  a  gift  of  an  entire 
residue  partly  to  a  purpose  which  failed  and  the  residue  to 
a  valid  object.  Here  it  is  necessarv,  in  order  to  carry  out 
this  gift,  that  £20  should  always  be  kept  in  hand  for  the 
illegSLl  object.  The  legal  purpose  only  applies  to  the  residue 
of  the  fund  remaining  unapplied  to  the  illegal  object.  It  is 
not  a  legal  trust  of  the  whole  fund  subject  to  an  illegal  pur- 
737]    pose,  *but  the  whole  fund  is  given  subject  to  the  per- 

(')  31  Beav.,  244.  (»)  6  Ves.,  404. 

(«)  88  Beav.,  616,  («)  8  Macq.,  184. 

(«)  Law  Rep..  4  Eg.,  621.  C)  Law  Rep.,   18   Eq.,  114;    9  Kng. 

(*)  Law  Rep.,  14  Eq.,  46.  Rep.,  685. 
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formaiice  of  the  illegal  object,  and  therefore  fails  entirely  : 
Cramp  v.  Plavfoot{'). 

Malins,  V.C.:  There  is  evidently  a  conflict  of  authority 
on  this  question,  and  if  I^^isk  v.  Attorney-Oeneral  (')  had  not 
been  the  latest  governing  case  in  poiiit  of  time  I  should  have 
reserved  judgment  in  order  to  compare  the  different  de- 
cisions. But  that  being  so,  such  a  course  becomes  unneces- 
sary. [His  Lordship  then  read  the  words  of  the  will,  and 
continued:] 

On  behalf  of  the  residuary  legatees  it  ia  contended  that, 
inasmuch  as  only  so  much  is  given  for  Ihe  valid  purpose 
as  is  not  required  for  the  illegal  object,  the  whole  gift  mils. 
In  support  of  that  contention  many  cases  have  been  cited, 
such  as  Chapman  v.  Brown  ('),  Fowler  v.  Fowler  (*),  and 
Cramp  v.  Playfoot  (').  In  that  case  Vice-Chancellor  Wood 
lield  that,  as  the  whole  of  the  fund  given  might  have  been 
employed  in  building  the  school,  there  was  no  room  for  an 
inquiry  as  to  what  residue  there  would  be  applicable  to  the 
good  charitable  gift.  I  confess  I  should  not  concur  in  that 
view,  because  it  seems  to  me  necessarily  to  follow  that,  the 
first  trust  failing,  the  second  takes  effect  as  to  the  whole 
fund.  I  should  have  stated  this  conclusion  more  fully  if 
Vice-Chancellor  Wood  had  not  himself,  in  Fisk  v.  Attorney' 
Oeneral^  adopted  the  principle  which  I  am  about  to  apply 
in  the  present  case.  , 

In  this  case,  if  the  first  gift  cannot  take  effect,  there  is  no 
reason  whatever  why  the  whole  fund  should  not  be  applied 
to  the  second  object.  If  the  first  gift  had  taken  effect  only 
a  small  part  of  the  fund  would  have  been  absorbed.  It  is, 
therefore,  only  so  much  as  is  required  for  the  illegal  pur- 
pose which  is  abstracted.  The  gift  being  void,  none  is  re- 
quired, and  consequently  the  entire  fund  remains  applicable 
to  the  valid  purpose. 

In  adopting  this  view,  I  think  I  am  relieved  from  the 
necessity  of  overruling  those  cases  which  have  treated  the 
whole  of  the  gift  as  void  because  part  of  it  was  illegal,  be- 
cause I  consider  that  they  *are  overruled  by  Fisk  v.  [738 
Attorney-Oeneral  (').  According  to  those  decisions,  the  gift 
in  that  case  ought  to  have  been  wholly  void,  but  the  Vice- 
Chancellor  gave  effect  to  the  secondly  mentioned  object. 
Mr.  Whitehorne  contends  that  the  decision  in  Fisk  v.  Attor- 
ney-Oeneral turned  on  the  following  passage  in  the  judg- 
ment ('):  ''The  gift  is  not  to  the  executors  to  do  certain 

{•)  4  K.  <fe  J.,  479.  (*)  88  Beav.,  616. 

{*)  Law  Rep.,  4  Eq.,  621.  («)  Law  Rep.,  4  Eq.,  624. 

(»)  6  Yes,,  404. 
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things  and  pay  the  residue  to  the  rector  and  church- 
wardens; the  gift  is  out-and-out  to  the  rector  and  church- 
wardens, and  then  there  is  a  gift  of  a  portion  for  a  purpose 
which  fails."  But  I  do  not  agree  with  this  view  of  the 
decision.  I  consider  that  the  Vice-Chancellor  really  in- 
tended to  overrule  Chapman  v.  Brown  (*).  He  refers  to 
that  case  in  these  terms  ('):  **In  Chaprrian  v.  Brown  the 
'  trust  was  *for  the  purpose  of  building  or  purchasing  a 
chapel,'  and  *if  any  surplus  should  remain'  the  same  was 
to  go  *  towards  the  support  of  a  minister  not  to  exceed  the 
sum  of  £20  a  year.'  The  bequest  for  building  the  chapel 
was  held  to  be  void,  and  the  bequest  of  the  residue  was  held 
to  be  void  also,  because  it  was_  impossible  to  ascertain  how 
much  would  remain  after  taking  out  what  was  required  for 
the  chapel."  That  is  Chapman  v.  Brown  very  clearly 
stated  by  Lord  Hatherley.  If  he  had  followed  Chapman  v. 
Brown  he  would  have  held  that,  the  first  object  being  void, 
the  second  would  be  so  too.  Therefore,  eminent  as  Sir 
William  Grant  was,  I  feel  myself  bound  to  come  to  the  con- 
clusion that  the  decision  is  one  that  cannot  be  followed.  I 
am  very  glad  to  find  that  Vice-Chancellor  Bacon  has  also 
adopted  the  same  view  in  Hunter  v.  Bullock  (')  and  Dawson 
V.  Small (*),  in  the  latter  of  which  he  says  (*) :  "I  think  this 
case  is  governed  by  Fisk  v.  Attorney-Oeneral^  and  that  the 
decision  in  that  case  not  only  binds  me,  but  guides  me  to 
the  decision  of  this  case."  By  which  I  understand  him  to 
mean  that  it  guided  his  judgment  in  that  case,  as  it  does 
mine  here.  That  was  a  case  where  a  testator  bequeathed 
to  his  executors  £600  out  of  his  pure  personal  estate  upon 
trust  to  invest  and  apply  the  income  in  keeping  in  repair 
certain  tombs,  and  directed  that  any  surplus  that  migiit 
739]  remain  *after  defraying  yearly  the  expenses  as  above 
stated  should  be  given  every  year  by  his  executors  to  cer- 
tain poor  pious  members  of  the  Methodist  Societv,  and  the 
Vice-Chancellor  Bacon,  following  most  reasonably  the  de- 
cision of  the  Vice-Chancellor  Wood  in  Fisk  v.  Attorney- 
Oeneral  ('),  decided,  as  I  do  now,  that  the  result  was  just 
the  same  as  if  no  tombs  existed  and  the  whole  of  the  fund 
was  surplus,  and  as  such  applicable  to  the  second  purpose. 

Solicitors:  Iliffe^  Russell  &  lUffe;  E.  P.  Landon. 

O  6Ve8.,  404.  .(*)  Law  Rep.,  18   Eq.,   IIY;    9  Eng. 

(»)  Law  Rep.,  4  Eq.,  626.  R.,  688. 

(»)  Law  Rep.,  14  Eq.,  46.  (•)  Law  Rep.,  4  Eq.,  62L 

(*)  LawRep.,l8Eq.,114;  9Eng.R.,685. 

As  to  legality  of  a  trust  to  maintain  tombstones,  see  12  Eng.  Rep.,  666  note ; 
ISGng.  Rep.,  428  note. 
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[5  Chancery  Division,  740.] 
V.C.B.,  April  19,  1877. 

*TaYLOR  V.   BOKEESLEY.  [740 

\  [1876    T.     66.] 

Jteceivir — Agreemerd  for  Bill  of  Sale — Banhntptcy  Act^  1869,  ».  16  (5);— Bills  of  Sale 
Act  (17  (£  18  VicL  e.  86),  «.  7 — Order  and  Disposition — Apparent  Possession. 

In  an  action  to  enforce  an  a^eement  by  B.,  an  Innkeeper,  to  give  a  bill  of  sale  of 
bis  furniture  and  effects,  A.  obtained  the  appointment  of  a  receiver,  who  entered 
into  possession  on  the  16th  of  March,  1876.  and  served  the  customers.  During  the 
night  B.  absconded,  and  next  day  (the  17th  of  March)  filed  a  liquidation  petition, 
under  which  a  receiver  was  appointed  in  bankruptcy.  The  two  receivers  remained 
in  joint  possession  : 

jffeldt  that  the  case  did  not  fall  within  the  provisions  of  the  Bills  of  Sale  Act, 
1864,  and  that  the  possession  of  A.'s  receiver  had  taken  the  goods  out  of  the  order 
and  disposition  of  B.  at  the  time  of  his  bankruptcy ;  and  accordingly  that  the  title 
of  A.  prevuled  over  that  of  B.*s  trustee  in  bankruptcy. 

In  February,  1875,  the  plaintiff  was  applied  to  by  the  de- 
fendant, who  was  then  in  treaty  for  a  lease  of  the  Sun  Inn, 
at  Barrow-in-Furness,  and  for  the  purchase  of  the  fixtures 
and  stock-in-trade,  to  join  him  in  a  promissory  note  to  se- 
cure an  advance  to  the  defendant,  by  Messrs.  Boddington  & 
Co.,  brewers  of  Manchester,  of  £850,  the  amount  of  pur- 
chase-money required.  The  plaintiff  agreed  to  join  in  the 
note,  and  also  to  supply  the  defendant  with  wine-  and 
spirits,  on  the  faith  of  a  verbal  promise  by  the  defendant  to 
give  him  forthwith  a  bill  of  sale  of  the  furniture,  fixtures, 
stock-in-trade,  and  effects  at  the  Sun  Inn,  as  security  for 
any  sum  plaintiff  might  be  called  upon  to  pay  under  the 
promissory  note,  and  for  the  price  oi  the  wines  and  spirits 
so  to  be  supplied. 

On  the  30th  of  June,  1875,  the  defendant  signed  an  agree- 
ment whereby  he  undertook  and  agreed,  whenever  callecj 
upon,  to  execute  a  bill  of  sale  in  favor  of  the  plaintiff  of 
all  his  furniture  and  effects  in  the  Sun  Inn.  A  bill  of  sale, 
with  an  inventory  of  the  furniture,  chattels,  and  effects  at 
the  Sun  Inn,  was  prepared  and  engrossed  by  the  plaintiff' s 
solicitor,  but  signature  was  from  time  to  time  delayed,  and 
on  the  10th  of  March,  1876,  the  defendant  absolutely  de- 
clined to  execute  it. 

On  the  13th  of  March,  1876,  the  plaintiff  issued  a  writ  in 
an  *action  against  Eckersley,  claiming  specific  per-  [741 
fonnance  of  the  agreement  to  execute  the  bill  of  sale ;  a 
charge  by  way  of  mortgage  on  the  furniture  and  effects  by 
virtue  of  the  agreement ;  and  an  injunction  to  restrain  the 
22  Bng.  Rep.  66 


442  CHANCERY  DIVISION.  [VoL  V. 

1877  Taylor  v.  Eckersley.  V.C.B. 

defendant  from  parting  with  any  of  the  furniture  and  chat- 
tels, and  a  receiver. 

On  the  16th  of  March,  1876,  upon  an  ex  parte  application 
in  the  action,  the  Court  of  Appeal,  in  addition  to  an  order 
of  Vice-Chancellor  Bacon,  by  which  Eckersley  was  re- 
strained from  parting  with  the  furniture,  chattels  and  effects 
mentioned  in  the  schedule  to  the  bill  of  sale,  and  it  was 
referred  to  Chambers  to  appoint  a  receiver  of  the  premises, 
appointed  the  plaintiff  interim  receiver  (without  giving 
security)  for  fourteen  days,  or  until  a  receiver  should  have 
been  appointed  under  the  Vice-Chancellor's  order;  the 
plaintin  undertaking  not  to  deal  with  such  goods  and  chat- 
tels except  under  the  direction  of  the  court,  and  to  be 
answerable  in  damages  (*). 

On  the  same  day,  at  5.  p.m.,  the  plaintiff  came  to  the  Sun 
Inn,  and  announced  his  appointment  as  interim  receiver. 
He  left  in  possession  one  Wade,  as  his  agent,  who  attended 
to  customers  at  the  bar,  and  slept  in  the  house  that  night. 
On  the  same  night,  or  very  early  next  morning,  Eckersley 
left  the  house,  and  Wade  remained  in  possession  as  agent 
of  the  plaintiff,  at  first  alone,  and  after  the  appointment  of 
Barff,  jointly  with  him,  as  mentioned  below.  On  the  27th 
of  March,  1876,  Wade  was  formally  appointed,  and  per- 
fected his  securities,  as  the  receiver  uiider  the  Vice-Chancel- 
lor's order  of  the  16th  of  March. 

On  the  17th  of  March  Eckersley  commenced  proceedings 
for  liquidation  by  arrangement,  and  on  the  same  day  one 
Barff  was  appointed  receiver  by  the  county  court  of  his 
goods  and  effects  on  behalf  of  his  creditors,  and  the  plain- 
tiff was  restrained  from  taking  proceedings  in  respect 
thereof.  On  the  same  day  Barff,  the  bankruptcy  receiver, 
entered  upon  the  premises,  and  the  two  receivers  continued 
in  joint  possession  until  the  8th  of  May,  1876. 

On  the  8th  of  May,  the  order  of  the  county  court  judge, 
appointing  a  receiver,  and  restraining  the  plaintiff  from 
taking  proceedings,  was  discharged  by  the  Chief  Judge. 

On  the  4th  of  April,  1876,  Ellis  was  appointed  trustee  of 
the  estate  of  the  defendant  Eckersley  in  liquidation. 
742]  *0n  the  11th  of  May,  1876,  the  trustee  in  liquida- 
tion was  made  defendant  to  the  action,  and  the  question 
;iow  argued  at  the  hearing  was  whether,  notwithstanding 
the  appointment  of  the  receiver  in  jthe  action  on  the  16th  of 
March,  and  his  entry  upon  the  premises  before  the  com- 
mencement of  the  liquidation  proceedings,  the  trustee  was 

0)  2  Ch.  D.,  302. 
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entitled  either  under  the  Bills  of  Sale  Act  or  the  order  and 
disposition  clause. 

Russell  Roberts  {Kay^  Q.C.,  with  him),  for  the  plaintiflP : 
The  facts  disclose  a  eood  agreement  for  value  to  execute 
a  mortgage,  and  therefore  show  a  good  equitable  title  in  the 

?laintiff  to  the  furniture  and  effects,  subject  to  redemption, 
he  only  title  by  which  that  title  as  equitable  mortgagee 
could  be  defeated,  would  be  that  of  the  trustee  in  bank- 
ruptcy claiming  the  property  as  in  the  apparent  ownership 
of  the  debtor  at  the  time  of  his  bankruptcy.  But  at  the 
time  of  his  bankruptcy  (viz.,  the  17th  of  March,  on  which\ 
day  the  liquidation  petition  was  presented)  the  furniture 
nnd  effects  were  certainly  not  in  the  apparent  ownership  of 
Eckersley,  but  in  that  of  the  plaintiff  and  his  agents,  both 
in  fact  and  by  the  order  of  the  court.  Even  if  the  posses- 
sion was  not  absolute,  there  had  been  such  a  demand  as  to 
negative  the  suggestion  that  the  goods  were  at  the  time  of 
the  bankruptcy  in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  plaintiflt,  the  true  owner :  Ex 
parte  Harris  (*)  If  makes  no  difference  that  no  bill  of  sale 
iiad  been  executed  and  registered  before  the  bankruptcy. 
Possession,  or  an  unequivocal  demand  for  possession,  as  in 
Ex  parte  Harris  ^  is  all  that  is  required  to  defeat  the  title  of 
the  trustee  in  bankruptcy,  and  without  this  even  a  regis- 
tered bill  of  sale  would  have  been  ineffectual :  Ex  parte 
Harding  (^).  The  court  is  therefore  at  liberty  to  deal  with 
the  property  exactly  as  it  would  have  done  if  no  bank- 
ruptcy had  supervened,  in  which  case  the  plaintiff's  title 
would  have  been  good  against  all  the  world. 

Sir  H  Jackson^  Q.C.,  and  Orosvenor  Woods ^  for  the 
defendant  Ellis,  the  trustee  in  bankruptcy :  As  against  the 
trustee  in  bankruptcy  the  plaintiff's  case  must  fail.  The 
goods  up  to  the  time  of  bankruptcy  were  never  out  of 
*the  legal  possession  or  apparent  ownership  of  Eck-  [743 
ersley,  who  did  not  leave  the  Sun  Inn  until  the  morning  of 
the  17th  of  March.  Although  by  the  Bankruptcy  Act, 
1869,  s.  16,  par.  6,  the  consent  of  the  true  owner  is  a  neces- 
sary condition  to  the  vesting  in  the  bankrupt's  trustee  of 
goods  in  the  apparent  possession,  order  or  disposition  of 
the  bankrupt  as  reputed  owner,  a  different  rule  prevails 
under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  by  which 
this  case  must  be  governed.  If,  as  here,  the  bill  is  not 
registered,  and  the  goods  are  in  the  apparent  possession  of 
the  bankrupt  at  the  commencement  of  the  bankruptcy, 
they  will  pass  to  the  trustee,  notwithstanding  the  owner 

(')  Law  Rep.,  8  Oh.,  48.  '      («)  Law  Rep.,  16  Eq.,  223;  6  Eng.  R.,  816. 
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may  have  done  some  formal  act  showing  his  dissent  to  such 
possession.  In  this  case  the  possession  of  Wade  as  receiver 
was  merely  formal  for  the  purpose  of  preventing  any 
removal  of  the  goods  and  protecting  the  property.  After 
his  entry  on  the  premises  on  the  16th  of  March  the  business 
went  on  exactly  in  the  same  way  as  usual,  and  this  formal 
act  of  taking  possession  did  not  put  an  end  to  the  real  or 
apparent  possession  of  Eckersley  within  the  Bills  of  Sale 
Act  (17  &  18  Vict.  c.  36),  s.  7 ;  and  accordingly,  as  against 
the  plaintiflf,  who  claims  under  an  agreement  to  execute  him 
a  bill  of  sale,  which  gave  him  no  legal  interest  in  the  chat- 
tels, the  title  of  the  trustee  in  bankruptcy  prevails:  Ex 
parte  Jay  (*) ;  Ex  parte  Hooraan  (*) ;  Ex  parte  Homan  ('). 

[Russell  Roberts  called  attention  to  his  Lordship's  re- 
marks in  Ex  parte  Harding  (*),  as  to  the  ground  of  his 
decision  in  Ex  parte  ITomaii.] 

Bacon,  V.C. :  The  distinction  between  "apparent  owner- 
ship," mentioned  in  the  Bills  of  Sale  Act,  and  *' order  and 
disposition"  under  the  Bankruptcv  Act,  is  perfectly  well 
understood.  Ex  parte  Jay  and  Mc  parte  Hooman^  which 
have  been  referred  to,  are  cases  under  the  Bills  of  Sale  Act, 
where  the  decision  turned  upon  the  fact  of  the  apparent  pos- 
session. The  chattels  being  in  the  order  and  disposition  of 
the  debtor  liable  to  the  bankrupt  laws  with  the  consent  of 
the  true  owner  is  a  totally  different  thing.  This  case  is 
744]  wholly  *free  from  the  operation  of  tne  Bills  of  Sale 
Act.  First  of  all,  there  never  was  a  bill  of  sale,  which  one 
would  suppose  was  quite  enough  to  dispose  of  that  point. 
The  question  is  not  upon  a  bill  of  sale.  There  is  a  contract 
to  make  a  bill  of  sale,  and  in  respect  of  that  contract  a  suit 
is  instituted.  The  bill  is  filed  to  give  eflPect  to  that  contract, 
and  upon  the  filing  of  the  bill  the  court  makes  an  order  ap- 
pointing a  receiver,  who  at  once  takes  the  things  to  whicli 
that  order  applies  wholly  out  of  the  possession  of  the  de- 
fendant, apparent  or  otherwise.  Ana  there  could  be  no 
implication  of  consent  on  the  part  of  the  owner,  because  the 
very  terms  of  the  application  and  the  order  upon  it  exclude 
any  such  consideration.  What,  then,  is  the  effect  of  an 
order  appointing  a  receiver  of  a  chattel?  To  what  end  can 
it  be  said  that  the  legal  right  to  that  chattel  remains  in  the 
original  owner  of  it?  According  to  the  settled  principles  of 
contract  enforceable  in  equity,  an  agreement  to  do  «,  thing  is 
to  be  construed  as  if  it  were  done  with  all  the  consequences 

(•)  Law  Rep.,  9  Ch.,  697.  (*)  Law  Rep.,  16  Eq.,  p.  228;   6  Eng. 

(«)  Law  Rep.,  10  Eq.,  68,  69.  R.,  820. 

(»)  Law  Rep.,  12  Eq.,  698 
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which  would  attach  to  it  if  it  were  done  at  the  time  at  which 
it  was  contracted  for.  This  is  a  contract  to  make  an  assign- 
ment— because  a  bill  of  sale  is  an  assignment — which  would 
part  with  the  legal  possession  altogetner.  The  court  orders 
some  other  person,  neither  the  plaintiiHf  nor  the  defendant — 
the  plaintiff  in  this  instance  because  of  the  interim  order, 
but  not  in  his  character  of  plaintiff — to  take  possession. 
There  is  an  end  to  any  question  about  legal  right.  The  legal 
right,  no  matter  what  it  is,  must  be  subservient  at  all  times 
to  the  equitable  decision  which  will  ultimately  be  pro- 
nounced. In  the  meantime  the  receiver  takes  possession. 
It  is  said  that  he  does  not  take  possession  in  a  notorious 
manner.  He  does  it  in  the  same  way  as  a  sheriff's  oflScer 
takes  possession  whenever  he  has  to  execute  a  writ  of  fieri 
fdciaSy  or  whatever  the  form  of  judgment  may  be.  Here, 
according  to  the  evidence,  he  took  actual  positive  possession. 
He  turned  out  the  late  owner,  or,  at  all  events,  he  induced 
the  man  to  turn  himself  out,  for  late  in  the  day  of  the  16th 
of  March  that  man  disappeared.  Whether  he  remained  in 
the  house  during  a  part  of  the  night  or  not  is  not  clearly  in 
evidence ;  but  when  the  man  whose  possession  had  never 
been  questioned  or  disturbed  got  up  in  the  morning  he  could 
not  find  the  owner.  He  was  not  in  the  house,  and,  as  the 
affidavit  says,  never  set  foot  there  after  that.  Up  to  that 
*time  he  was  not  bankrupt.  No  doubt  the  order  and  [745 
disposition  clause  gives  a  trustee  in  bankruptcy  rights  which 
the  bankrupt  himself  could  not  haVe  had.  Suppose  he  had 
never  become  bankrupt,  could  there  be  any  question  then  ? 
The  plaintiff's  right  not  being  in  dispute,  or  capable  of  being 
disputed,  and  a  receiver  being  appointed,  the  bankrupt 
himself  never  could  have  said  anything  against  the  plaintiff's 
claim.  But  the  assignees  in  bankruptcy  mi^ht,  and  that  is 
one  of  the  few  instances  in  which  assignees  in  bankruptcy 
have  rights  which  the  bankrupt  himself  could  not  assert. 
And  ''order  and  disposition"  is  perhaps  the  most  remark- 
able of  those  instances.  In  this  case,  in  my  opinion,  it 
is  very  clearly  proved,  and  not  disputed,  that  there  is 
a  valid  contract  for  an  assignment  of  the  legal  interest 
in  those  chattels;  that  that  agreement  had  been  broken, 
and  then  a  bill  is  filed  for  the  purpose  of  enforcing  that 
agreement.  Before  a  decree  could  be  made  the  court  takes 
care  that  no  further  mischief  shall  happen  by  the  defen- 
dant forbearing  or  refusing  to  do  that  which  by  the  de- 
cree he  may  be  declared  bound  to  do ;  takes  the  property 
out  of  his  possession,  and  puts  it  into  the  hands  of  a  stake- 
holder.    The  possession  was  taken.    There  is  nothing  to 
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stand  in  the  way  of  that  possession  except  the  order  and 
disposition  clause  in  the  Bankruptcy  Act.  That  coald  have 
no  avail  against  the  equitable  right  of  this  plaintiff  to  have 
the  agreement  specifically  performed.  The  6ills  of  Sale  Act 
is  out  of  the  question  altogether.  Although  the  reasoning 
upon  it  may  be  us.ef ul  to  elucidate  the  question,  it  can  have 
no  application  to  the  facts  of  this  case.  Therefore,  the 
plaintiff  having  proved  the  agreement,  having  proved  the 
actual  possession  before  any  act  of  bankruptcy  was  com- 
mitted, I  am  of  opinion  that  he  is  entitled  to  have  the  agree- 
ment strictly  performed,  and  to  have  his  title  to  the  chattels 
of  which  he  has  taken  possession  declared.  The  plaintiff 
will  have  costs,  not  against  the  trustee  personally,  but  only 
out  of  the  estate. 

Solicitors:  Chester  &  Co,,  agents  for  R.  B.  D.  Bradshaw, 
Barrow-in-Furness;  Milne,  Riddle  &  Mellor,  agents  for 
Boddington  &  Ball,  Manchester. 


[6  Chancery  Division,  746] 
V.C.H.,  May  4,  1877. 

746]  ^I"^  ^^  Newberry's  Trusts. 

Appointment  of  Real  Estate  subject  to  a  Term — Direction  to  raise  Money — Failure  of 
Oojects  of  Tn*sts — hUestacy  of  Appointee — Charge,  Real  or  Personal  Estate,  in  Heir. 

Real  estate  was  appointed  to  A.,  Bubject  to  a  term  of  years  in  trustees,  who  were 
directed  to  raise  a  sum  of  money  out  of  it  and  hold  it  on  trusts  for  certain  tenants 
for  life  and  their  children.  A.  died  intestate,  leaving  an  only  son.  The  money  was 
raised  and  applied  for  the  benefit  of  the  tenants  for  life,  who  survived  A.  and  died 
without  issue ; 

Hdd,  that  the  capital  of  the  fund  went  to  the  personal  representative  of  A. 

Re  Cooper* 8  TruUsi^)  explained. 

This  was  a  further  hearing  of  a  petition. 

P.  Newberry,  a  widow,  who  died  in  1833,  by  her  will, 
dated  in  April,  1829,  in  execution  of  a  power  of  appoint- 
ment contained  in  a  marriage  settlement  dated  in  1809,  ap- 
pointed real  estate  to  her  son  J.  W.  Newberry,  subject  to  a 
term  of  years,  which  was  vested  in  trustees,  who  were 
directed  to  raise  the  sum  of  £2,700,  and  to  stand  possessed 
of  £1,000  part  thereof  upon  trust  to  pay  the  income  to  her 
daugiiter  K.  Arnett  for  ner  life,  and  after  her  death  upon 
trust  to  pay  such  income  to  the  husband  of  R.  Arnett  for 
liis  life,  if  she  should  so  appoint,  and  from  and  after  her 
decease,  but  subject  to  the  power  of  appointment,  to  stand 

0)  4  D.  M.  4  G.,  767. 
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possessed  of  the  £1,000  in  trust  for  their  children.  The  sum 
of  £2,700  was  raised  by  the  trustees.  R.  Arnett  died  in 
1868  without  having  had  any  children,  and  her  husband,  in 
wliose  favor  his  wife  had  exercised  her  power  of  appoint- 
ment, died  in  1869.  The  son,  J.  W.  Newberry,  died  in  1865 
intestate,  having  had  only  one  son,  and  this  was  a  petition 
by  him  for  the  payment  out  of  a  fund  re]presenting  the  sum 
of  £1,000,  which  the  trustees  had  paid  into  court,  and  the 
accrued  dividends. 

Vice-Chancellor  Hall,  on  the  original  hearing  of  the  peti- 
tion in  July,  1876,  decided  that  the  charge  of  £2,700,  so  far 
as  it  failed,  sank  for  the  benefit  of  the  appointee  of  the 
residuary  real  estate  of  Mrs.  Newberry,  and  the  only  ques- 
tion for  decision  now  was  ^whether  or  not  the  [747 
fund  retained  its  quality  of  personalty,  or  had  become  re- 
converted. 

Dickinson^  Q.C.,  and  Macnaghten^  for  the  heir-at-law  of 
J.  W.  Newberry,  submitted  that  the  fund  belonged  to  him, 
and  referred  to  the  case  of  In  re  Coopefs  Trusts  Q). 

H,  A.  Qiffard^  for  the  widow  of  J.  W.  Newberry,  con- 
tended that  as  J.  W.  Newberry  did  not  elect  to  take  the 
fund  as  realty,  it  must  retain  its  quality  of  personalty. 

JR.  W.  E,  Forstei\  for  other  parties. 

F,  J.  Wood^  for  the  trustees  ;  and 

Dauney  for  parties  who,  under  the  limitations  of  the  set- 
tlemen  of  1809,  would  have,  in  default  of  appointment, 
been  entitled,  submitted  that  the  £1,000  went,  not  to  the 
heir-at-law,  but  to  them. 

Hall,  V.C:  I  am  of  opinion  that  the  case  of  Re  Cooper^ s 
Trusts^  which  was  decided  in  1863,  and  upon  which  reliance 
was  placed  by  the  counsel  for  the  heir-at-law,  does  not  really, 
either  as  regards  the  judgment  of  Vice-Chancellor  Sir  W. 
Page  Wood,  or  that  of  the  Lords  Justices,  or  both  together, 
assist  the  court  in  coming  to  a  decision  in  this  case.  In  that 
case  the  testator  devised  to  trustees  certain  lands  upon  trust 
to  raise,  within  one  year  after  his  death,  the  sum  of  £2,000, 
and  to  invest  the  same ;  and  in  trust  to  permit  his  son  Philip 
to  enjoy  the  lands  (after  raising  the  money)  for  his  life,  and 
after  his  decease  in  trust  for  Philip's  children,  but  in  case  he 
should  leave  no  issue  the  testator  devised  the  lands  unto  his 
two  sons  Simeon  and  Thomas,  and  as  to  £1,000,  part  of  the 
£2,000,  he  directed  it  to  be  lield  in  trust  to  pay  the  interest 
to  his  daughter  Mary  for  her  separate  use,  and  after  her  de- 
cease to  pay  the  same  to  her  children ;  and  as  to  the  other 
moiety,  it  was  to  be  held  in  trust  to  pay  the  interest  to  his 

(')  4  D.  M.  4  G.,  767. 
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daughter  Elizabeth  for  life,  and  after  her  decease  to  apply  and 
divide  the  interest  and  principal  respectively  for  the  benefit 
748]  of  her  children.  *The  residue  of  his  estate,  real  and 
personal,  be  gave  to  his  eons  Simeon  and  Thomas.  Tbe 
£2,000  was  raised.  Elizabeth  died  without  having  had  a 
child.  Mary  died  leaving  four  sons,  and  they  received  a 
moiety  of  themon^.  The  testator's  sons  had  all  died  with- 
out leaving  children.  Dispiites  arose  as  to  the  persons  to 
whom  the  £1,000  in  wliich  Elizabeth  had  a  life  interest  be- 
longed, and  the  question  before  both  courts  was  whether,  as 
it  did  not  vest  in  the  particular  persons  intended  (the  children 
of  Elizabeth)  under  the  dispositions  in  the  will,  it  was  a  part 
of  the  lands  which  passed  oy  the  devise  of  the  testator,  and 
out  of  which  the  money  was  raised.  That  was  the  only  ques- 
tion, and  Lord  Justice  Knight  Bruce,  in  testing  the  title  oi  tbe 
persons  who  claimed  the  fund  as  personalty,  and  of  tbe  per- 
sons who  claimed  it  as  part  of  tbe  land  included  in  the  de- 
vise, said  in  effect:  Suppose  the  money  to  have  been  raised 
by  means  of  a  sale,  and  Philip,  the  tenant  for  life  of  the 
land  devised,  to  be  alive,  and  the  two  remaindermen,  Simeon 
and  Thomas,  to  be  alive,  and  Elizabeth  and  her  children, 
who  had  and  would  have  had,  if  any,  interests  in  the  £1,000, 
out  of  tbe  way,  Philip  and  those  interested  in  the  real  estate 
would  have  a  right  to  say  the  money  must  be  laid  out  in 
lands  again,  and  have  given  to  it  the  actual  character  as  well 
as  tbe  assumed  character  of  realty,  and,  that  being  so,  it  ap- 
peared to  his  Lordship  that  the  money  ought  to  oe  treated 
as  part  of  the  devised  lands. 

But  in  this  case,  after  it  is  declared  to  be  part  of  the  de- 
vise  itself,  an  entirely  different  question  arises  as   to  the 
character  in  which  tbe  person  entitled  to  the  money  takes 
it:  does  be  take  it  as  real  estate  which  shall  descend  to  his 
heir-at-law,  and  then,  upon  the  death  of  that  beir-at-law, 
descend  to  another  heir-at-law,  and  so  on,  or  does  he  take  it 
(although  bis  title  to  it  has  accrued  as  if  it  were  real  estate) 
in  its  actual  character  of  money.     The  general  principle  I 
consider  to  be  that,  as  between  representatives  of  real  and 
personal   estates,   there   is   no   equity  to   have   the   money 
changed  into  a  character  different  from  that  which  it  has, 
merely  for  the  purpose  of  affecting  the  ownership,  and  dev- 
olution of  it;  and  as  regards  this  sum,  although  it  comes 
tinnk  again,  having  been  raised,  and  properly  raised,  there  is 
1  no'pnrpose  requiring  that  it  be  turned  into  land  again, 
J]    and  no  equity  in  anybody  *to  have  it  laid  out  in  land 
in.    I  hold,  therefore,  that  it  must  be  taken  as  it  is  found ; 
lough  it  came  to  the  appointee  as  part  of  the  appointed 
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estate,  it  came  to  him  as  money,  and  now  forms  part  of  bis 
estate  as  money,  and  belongs  to  bis  legal  personal  repre- 
sentative. 

Solicitors :  Ounliffe  &  Beaumont;  8urr  A  Chribhle;  Frmer. 


[6  Chancery  DiviMon,  760.] 
Far,  J.,  May  11, 12,  14,  1877. 
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[1874    A.     124.] 

C9jpiifhioM»^EMToa(]mieni  on  Watte  by  Copyhold  Tenant — Nature  of  Tide  acquired — 
AeereUon  to  oriainal  Holding — Statute  of  lAmitationt — Minee  ana  JliineraU — Copro- 
litee — Rights  of  Zord-— Digging  without  Consent  of  Tenant — Measure  of  Damage — 
Custom  to  grant  Waste  as  Copyhold — Evidence — Injunctiwi — TVesptus — Fermanent 
Injury — Actioti  by  Reversioner — Caste — Wrongdoer, 

An  encroachment  made  by  a  copyhold  tenant  upon  the  waste  of  the  manor  be- 
comes, at  any  rate  in  a  manor  in  which  there  is  a  custom  that  the  lord  may  g^ant 
portions  of  the  waste  as  copyhold,  an  accretion  to  the  original  holding,  and  Uie  ten- 
ant acquires  by  adverse  possession,  under  the  Statute  of  Limitations,  only  a  copyhold 
title  to  the  encroached  land. 

Coprolites  beneath  the  surface  of  a  copyhold  tenement  are  minerals,  and  the  prop- 
erty  in  them  is  in  the  lord,  though,  in  the  absence  of  a  special  custom,  he  cannot  d^ 
for  them  without  the  permission  of  the  tenant. 

The  lord  of  a  manor,  in  which  there  was  no  custom  authorizing  him  so  to  do,  en- 
tered without  permission  on  the  land  of  a  copyhold  tenant,  which  was  in  the  occu- 
pation of  a  tenant,  and  dug  for  and  carried  away  coprolites.  A  larg^  trench  was 
ang,  which,  at  the  time  when  the  copyhold  tenant  commenced  a  suit  against  the  lord 
to  restrain  the  trespass,  was  not  fill^  up,  though  it  was  filled  up  and  the  surface  re- 
stored before  the  suit  came  to  a  hearing.  The  digging  was  continued  after  the  filing 
of  the  bUl,  and  until  the  coprolites  were  exhausted : 

Heldt  that,  under  the  circumstances,  the  copyholder,  though  only  a  reyersioner, 
could  maintain  a  suit  against  the  lord  for  an  injunction  and  damages : 

Held,  also,  that  the  proper  measure  of  damage  was  the  gross  amount  produced  by 
the  sale  of  the  coprolites,  less  the  expense  of  the  working,  and  such  a  sum  by  way 
of  profit  as  would  have  induced  a  stranger  to  undertake  the  working. 

As  evidence  of  an  alleged  custom  authorizing  the  lord  of  a  manor,  with  tl^e  consent 
of  the  homage,  to  grant  portions  of  the  waste  as  copyhold,  two  admittances  in  pur- 
suance of  such  grants,  made  respectively  in  1849  and  1857,  were  produced  : 

Hdd,  that,  in  the  absence  of  any  contradictory  evidence,  the  custom  was  suffi- 
ciently proved. 

A  wrongdoer  cannot  be  heard  to  complain  that  in  proceedings  hurriedly  taken  to 
stop  the  wrong  the  plaintiff  has  not  accurately  stat^  his  title,  and  in  such  a  case 
the  defendant  will  not  be  relieved  from  the  payment  of  the  extra  costs  occasioned 
by  the  plainUff 's  mistake  as  to  his  title. 

22  Eng.  Rep.  57 
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[5  Chancery  Division,  769.] 
Fry,  J.,  May  14.  15,  16,  17;  June  5,  1877. 

769]  *PENNrNGTON  V.  Brinsop  Hall  Coal  Company. 

[1876    P.     120.] 

Riparian  Proprietor —  Water  Bights — Prescription — PoUtttion  of  Stream — Jujtmetion — 

It^ury^I)amaffe8—2\  <fc  22  VicL  e.  27,  i.  2. 

The  distinction  explained  hetween  an  obstraction  to  ancient  lights  and  an  inter- 
ference with  the  water  rights  of  a  riparian  proprietor  with  reference  to  the  qneation 
whether  damages  should  oe  awarded  in  lieu  of  an  injunction. 

The  difference  between  "  injury  "  and  "  damage  "  illustrated. 

The  bill  in  this  suit,  filed  on  the  3d  of  July,  1875,  prayed 
for  an  injunction  to  restrain  the  defendants  from  polluting 
a  stream,  called  Borsdane  Brook,  near  Wigan,  to  the  injury 
of  the  plaintiffs,  and  an  inquiry  as  to  damages  sustained 
by  the  plaintiffs. 

770]  *The  plaintiff  Richard  Pennington,  junior,  was  the 
lessee  in  possession,  and  the  plaintiff  Richard  Pennington 
was  the  owner  in  fee  in  reversion,  subject  to  the  lease,  of  a 
cotton  mill,^  called  Lowe  Mill,  situate  on  the  bank  of  Bors- 
dane Brook.  The  plaintiff  Richard  Pennington  and  his 
Predecessors  in  title  as  owners  of  the  mill,  and  their  lessees, 
ad  for  upwards  of  forty  years  used  the  water  of  the  brook 
to  supply  the  engine  boilers  of  the  mill,  and  for  other  pur- 
poses connected  with  the  mill.  The  plaintiffs  claimed,  also, 
as  riparian  owners,  the  right  to  enjoy  the  water  of  the  brook 
in  its  natural  purity. 

The  defendants  were  the  owners  and  occupiers  of  a  col- 
liery adjoining  the  brook,  and  situate  about  two  miles  and 
a  half  higher  up  than  the  plaintiffs'  mill,  and  the v  were  in 
the  habit  of  pumping  water  from  it  into  the  Borsdane 
Brook. 

The  plaintiffs  alleged  that  the  water  was  strongly  impreg- 
nated with  sulphuric  acid  and  other  deleterious  matters, 
and  that  it  corroded  and  destroyed  iron  with  great  rapidity; 
•  the  consequence  being  that  the  plaintiffs'  boilers  and  other 
parts  of  their  machinery  were  rapidly  corroded  and  destroyed 
by  the  water  of  the  brook,  and  the  plaintiffs  were  put  to 
much  greater  expense  in  the  cleaning,  repairing,  and  renew- 
ing of  their  boilers  and  machinery  than  was  the  case  before 
the  defendants  commenced  their  operations. 

The  defendants  denied  that  their  operations  caused  any 

.  or  any  appreciable  injury  to  the  plaintiffs.     They  admitted 

that  the  water  which  they  pumped  into  the  brook  cont^inecj. 
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both  free  sulphuric  acid  and  sulphate  of  iron,  but  they 
alleged  that  those  substances  had  entirely  lost  their  delete- 
rious character  and  had  become  innocuous  before  they 
reached  the  plaintiffs'  mill.  They  admitted  that  the  water 
of  the  brook  was  in  fact  polluted  when  it  reached  the  plain- 
tiffs' mill,  but  they  alleged  that  the  pollution  was  wholly 
due  to  other  sources,  and  in  particular  to  the  water  from 
other  mines  which  was  discharged  into  the  brook  at  points 
below  the  defendants'  mine,  and  they  said  that  if  those 
other  sources  of  pollution  were  to  cease  no  injury  whatever 
would  be  done  to  the  plaintiffs.  - 

The  defendants  claimed  a  right  to  continue  the  pumping 
of  their  water  into  the  brook.  They  further  said  that  if  the 
iniunction  was  granted  there  would  be  no  means  of  getting 
rid  of  the  *water  from  their  mines,  and  they  would  [771 
he  obliged  to  shut  up  their  colliery,  and  that  the  water 
would  ultimately  find  its  way  by  natural  channels  into  the 
brook  and  pollute  it  as  much  as  ever.  The  closing  of  the 
colliery  would  result  in  an  entire  loss  of  the  paid-up  capital 
of  the  company,  amounting  to  £190,000,  and  600  men  would 
be  thrown  out  of  employment,  whereas  the  utmost  Injury 
(if  any)  to  the  plaintiffs'^  boilers  from  all  sources,  by  the 
ImDurity  of  the  water  of  the  brook,  could  not  amount  to  an 
adaitional  expense  of  more  than  £100  a  year. 

This  was  the  hearing  of  the  cause. 

Milwardy  Q.C.,  Marten^  Q.C.,  and  Archibald  Brown,  for 
the  plaintiffs,  referred  to  Wood  v.  Wand  ('),  Clowes  v.  Stc^- 
forashire  Potteries  Waterworks  Company  (*),  Swindon 
Waterworks  Company  v.  Wilts  and  Berks  Canal  Namga- 
iion  Company  {*\  Bickett  v.  Morris  (*),  Embery  v.  Owen  (*), 
and  contended  tnat  even  if  the  plaintiffs  could' recover  only 
nominal  damages,  still  they  were  entitled  to  an  injunction 
to  relieve  them  from  the  necessity  of  bringing  repeated 
actions. 

Hemming^  Q.C.,  Oully,  Q.C.,  and  W.  W.  Karslake^  for 
the  defendants:  No  doubt  the  court  will  interpose  in  a 
case  of  very  sleight  damage  if  the  defendants  are  really 
claiming  to  do  wnat  may  ripen  into  a  prescriptive  right; 
but  we  make  no  such  claim.  Our  case  is  that  our  mine 
water  becomes  innocuous  before  it  reaches  the  plaintiffs' 
premises,  and  that  what  they  suffer  is  wholly  due  to  pollu- 
tion from  other  sources. 

In  the  case  of  an  obstruction  to  light  an  injunction  would 

(»)  8  Ex.,  748.  {*)  Law  Rep.,  1  H.  L.,  Sc,  47. 

(«)  Law  Rep.,  8  Ch..  125.  (»)  6  Ex.,  863. 

rt  Law  Rep.,  7  H.  L.,  697. 
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not  be  granted  for  a  mere  scintilla  of  damage.  In  such  a 
case  the  court  would  only  direct  an  inquiry  as  to  damages : 
Aynsley  v.  Ohver  C) ;  Mmbrey  v.  Ovoen  (*) ;  Wood  v.  Sat- 
cliff e  C). 

[Pry,  J.,  referred  to  Deiit  v.  Atiction  Mart  Company  (*) ; 
Leech  V.  Schweder  (*).] 

772]  *The  question  is  a  mere  money  one  to  the  plain- 
tiffs, a  question  of  more  or  less  expense  in  repairing  their 
boilers.  The  ffranting  of  the  injunction  would  be  ruin  to  the 
defendants.  At  the  most,  therefore,  damages  ought  to  be 
awarded  in  lieu  of  an  injunction. 

Marten^  in  reply :  The  right  of  a  riparian  proprietor  is 
not  like  the  right  to  light ;  it  may  vary  in  its  use  from  time 
to  time.  The  damage  cannot  be  ascertained  once  for  all  as 
it  can  in  the  case  of  a  permanent  obstruction  to  light: 
Holker  v.  Porritt{^)\  Ooidsmid  v.  ToTibridge  Wells  Im- 
provement Commissioners  (^).  Wood  v.  SutcUffe  (')  is  an 
authority  in  our  favor. 

June  6.  Fry,  J. :  The  plaintiffs  claim  both  as  riparian 
proprietors  and  also  as  having  a  prescriptive  right  to  the 
use  of  the  wajer  of  the  stream  for  the  purposes  of  their 
mill.  These  rights  are  not  denied  by  the  defendants.  Tlie 
plaintiffs  allege  that  the  defendants  pollute  the  stream  so 
as  to  create  an  injury  to  the  plaintiffs'  rights ;  and  they  say, 
first,  that  this  injurv  is  accompanied  by  damage ;  and 
secondly,  that  if  it  be  unaccompanied  by  damage,  they 
have  nevertheless  a  good  cause  of  action.     This  second 

J)ropo8ition   of   the  plaintiffs   is,   in    my  judgment,   well 
ounded,  and  has  scarcely,  if  at  all,  been  contested  by  the 
defendants. 

The  injury  alleged  by  the  plaintiffs  is  denied  bv  the 
defendants,  and  the  first  question  which  I  have  to  decide 
is,  do  the  operations  of  the  defendants  cause  an  injury  to 
the  plaintiffs  ?  I  may  observe  in  passing  that  the  case  of  a 
stream  affords  a  very  clear  illustration  of  the  difference 
between  injury  and  damage ;  for  the  pollution  of  a  clear 
stream  is  to  a  riparian  proprietor  below  both  injury  and 
damage,  whilst  the  pollution  of  a  stream  already  made  foul 
and  useless  by  other  pollutions  is  an  injury  without  dam- 
age, which  would,  however,  at  once  become  both  injury 
and  damage  on  the  cessation  of  the  other  pollutions.     [His 

(•)  Law  Rep.,  18  Eq.,  644;  11  Eng.  R.,        («)  Law  Rep.,  9  Ch.,  463. 
521 ;  Law  Rep.,  10  Ch.,  288.  («)  Law  Rep.,  10  Ex.,  69;  12  Eng.  B., 

(*)  6  Ex.,  358,  868.  620. 

O  2  Sim.  (N.S.),  168,  165.  Q)  Law  Rep.,  1  Ch.,  849. 

{*)  Law  Rep.,  2  Eq.,  238.  (»)  2  Sim,  (N.S.),  168. 
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Lordship  then  reviewed  the  evidence,  upon  which  he  came 
to  the  conclusion  that  it  proved  that  the  water  pumped  by 
the  defendants  into  the  stream  caused  both  injnry  and 
damage  to  the  plaintiffs.     He  continued :] 

*It  has,  in  the  next  place,  been  urged  upon  me  that  [773 
in  lieu  of  an  injunction  I  ought  to  award  damages  in  this 
case.  The  argument  has  assumed  this  form  :  It  has  been 
said  (and  the  case  of  Emiyrey  v.  Owen  (*)  has  been  referred 
to  as  an  authority)  that  the  cases  of  rights  to  running 
water  and  of  rights  to  air  and  light  are  analogous,  that  in 
the  case  of  injury  done  to  the  ri^ht  to  air  and  light  the 
court  has  frequently  gmnted  an  inquiry  as  to  damages  in 
lieu  of  an  injunction,  and  that  it  would  be  right  and  proper 
to  follow  the  same  course  in  this  case.  I  am  of  opinion 
that  I  ou^ht  not  to  accede  to  this  argument.  In  the  first 
place,  it  IS  to  be  observed  that  the  injury  to  air  and  light 
proceeds  in  almost  all  cases  from  a  permanent  structural 
obstruction,  whereas  the  injury  to  water  in  the  present  case 
proceeds  from  a  cause  which  varies  from  day  to  day,  and 
may  cease  or  may  increase  at  any  time.  Hence  follows  a 
difference  in  the  measure  of  damages  in  the  two  cases.  In 
the  case  of  an  obstruction  to  light  and  air,  the  damages 
would  represent  the  depreciation  in  value  of  the  injured 
propertjr,  and  so  would  oe  in  the  nature  of  a  compensation 
for  the  injury  done;  whilst  in  the  case  of  injury  to  the 
right  to  running  water  the  damages  given  only  represent 
the  past  injury  to  the  plaintiflfs'  right,  and  are  consequently 
no  compensation  for  the  future  iniury. 

Again,  the  rights  of  the  plaintius  as  riparian  owners  are 
not  limited  to  their  present  modes  of  enjoyment;  and  a 
new  mode  of  enjoyment  gives  a  right  at  once  to  sue  for  the 
injury  done  in  respect  of  such  new  use,  as  was  determined 
in  Holker  v.  Porritt  ("),  and  the  cases  there  cited.  It  is  im- 
possible to  foresee  what  modes  of  enjoyment  the  plaintiffs, 
or  their  successors  in  title,  may  resort  to,  or  the  extent  of 
damages  which  would  be  a  compensation  for  the  injury 
which  the  continued  pollution  might  cause  to  such  new 
modes  of  enjoyment. 

I  shall  not,  of  course,  say  that,  in  no  case  of  injury  to 
riparian  rights,  damages  should  be  awarded  in  lieu  of  an 
injunction,  but  I  know  of  no  case  in  which  it  has  been 
done.  In  the  case  of  Clowes  v.  Staffordshire  Potteries 
Waterworks  Company  {*)  the  point  was  considered  by  Lord 
Justice  Hellish,  and  although  he  was  of  opinion  that  in 

0)  6  Ex.,  358.  (')  Law  Rep.,  10  Ex.,  69;  12  Eng.  B.,  520. 

O  Law  Rep.,  8  Ch.,  125. 
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that  case  the  plaintiff  could  only  have  recovered  nominal 
7741  Maraages,  he  nevertheleea  held  that  an  injunction 
ought  to  i83ue,  upon  the  ground  ot  the  inconvenience  of 
leaving  the  parties  to  repeated  and  snccesaive  actions  for 
damages.  If,  therefore,  in  the  present  case  there  had  been 
no  evidence  of  actual  damage,  but  merely  evidence  of 
iniury  to  the  riparian  and  prescriptive  rights  of  the  plain- 
tiffs, I  should  have  followed  tliis  authority;  but  there  is 
evidence  before  me  which  satisfies  me  that  the  damage  ac- 
cruing to  the  plaintiffs  is  by  no  means  inconsiderable. 

It  has  been  suggested  that  there  are  no  known  modes  oC 
purifying  the  defendants'  water,  and  that  obedience  to  the 
injunction  will  be  impossible,  or  possible  only  by  stopping 
the  defendants'  works  and  throwing  out  of  employment  a 
large  number  of  workmen.  I  cannot  yield  to  these  sugges- 
tions, nor  can  I  find  any  such  balance  of  inconvenience 
resulting  from  the  granting  of  the  injunction  as  would  have 
induced  me  to  refuse  it,  even  if  I  could  have  assessed  dam- 
ages in  the  nature  of  a  compensation,  which,  for  the  rea- 
sons I  have  given,  I  am  of  opinion  that  I  cannot  do.  On 
the  whole,  tuerefore,  I  am  of  opinion  that  a  perpetual 
injunction  should  be  awarded  to  restrain  the  defendants 
from  discharging  water  from  their  mines  and  colUeir  into 
the  stream  so  as  to  cause  an  injury  to  the  plaintiffs  mill, 
engine,  boilers  and  works,  or  other  their  premises  in  the 
pleadings  mentioned,  or  so  as  to  cause  the  stream  to  flow  to 
the  plaintiffs'  mill  and  premises  in  a  state  less  pnre  than 
that  in  which  it  flowed  thither  previously  to  the  commence- 
ment of  the  defendants'  pumping. 

If  the  defendants  desire  it,  and  will  undertake  to  indem- 
nify the  plaintiffs  to  such  an  extent  and  in  such  manner 
as  the  court  may  direct,  the  injunction  may  be  suspended 
three  months.  There  must  be  a  reference  as  to  damages 
tained  by  the  plaintiffs,  and  in  my  opinion  the  measure 
ihese  damages  will  be  the  expenses  to  which  the  plaintiffs 
e  been  pnt  by  the  pollution  of  the  stream.  The  defea- 
ts must  pay  the  costs  of  the  action, 
olicitors  for  plaintiffs :  Gregory,  RowcUffe  &  Co.,  agents 
T.  R.  Taylor,  Wigan. 

olicitors  for  defendants:  Chester  &  Co.,  agents  for  May- 
■  &  Adcock,  Wigan. 
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[6  Chancery  Division,  776.] 
Fey,  J.,  June  6,  1877. 

*WiLsoN  V,  Morley.  [776 

[1876    W.     141.] 

Will — Debt — Legacy, 

A  testator  directed  his  debts  to  be  paid,  "  including  a  debt  of  £300  owing  from 
me  to  my  daughter."    He  owed  his  daughter  £160  only: 

Held,  that  she  was  not  entitled  to  receive  more  than  the  £160. 
Whitfield  V.  ClanmetU  (')  distinguished. 

The  will  of  William  Wilson,  dated  the  18tli  of  May, 
1870,  after  giving  certain  specific  bequests,  proceeded:  "I 
direct  that  my  funeral  and  testamentary  expenses  and  debts, 
including  a  debt  of  three  hundred  pounds  owing  from  me 
to  my  daughter  Jane  Wilson,  be  paid  and  satisfied  as  soon 
as  may  be  after  my  death."  A  pecuniary  legacv  was  then 
given,  and  certain  devises  were  made,  and  the  will  then  gave 
certain  railway  bonds  in  trust  for  Jane  Wilson  and  her  chil- 
dren as  therein  mentioned ;  and  gave  the  residue  to  the 
children  of  the  testator  living  at  his  decease  and  the  issue 
of  children  then  dead.  The  testator  died  in  February, 
*1874,  possessed  of  considerable  property.  In  the  [Tm 
year  1864  Jane  Wilson  had  lent  him  £160,  he  giving  her  an 
1.  O.  U.  for  the  money,  and  continuing  to  pay  her  interest 
thereon. 

The  executors  of  William  Wilson  had  paid  her  JB160  as 
the  amount  due  on  the  I.  Ch  U.,  and  she  brought  an  action 
claiming  a  declaration  that  she  was,  under  the  will,  entitled 
to  £300,  and  claiming  payment  of  £160  as  the  balance. 

C.  WalkeTy  for  the  plaintiff :  The  intention  of  the  testa- 
tor was  that  his  daugnter  should  have  £300,  and  he  merely 
made  a  mistake  in  the  description  of  the  legacy,  but  that 
does  not  prevent  the  legacy  from  takiiig  effect :  Milner  v. 
Milner  Q^  That  was  the  rule  in  the  Koman  law,  and  the 
case  of  Whitfield  v.  deniment  (')  is  in  point.  The  rule  is  so 
laid  down  in  Williams'  Executors  ('). 

Byrne^  on  the  other  side,  was  not  called  upon. 

Fry,  J.,  after  stating  the  facts  and  reading  the  clause  of 
the  will,  continued : 

It  must  be  observed  in  the  first  place  that  in  this  clause 
the  testator  is  dealing,  not  with  bounty,  but  with  satisfac- 
tion of  his  liabilities,  and  he  proceeds  afterwards  to  confer 
bounties.    The  contention  of  the  plaintiff  is  that  I  am  to 

(»)  1  Mer.,  402.  («)  1  Ves.  Sen.,  106.  (»)  7th  ed.,  p.  1201. 
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find  in  the  expression  ^Mncluding  a  debt  of  £300"  a  gift  of 
a  legacy  of  £150.  In  other  words,  it  is  contended  that  the 
expression  of  an  erroneous  belief  in  an  antecedent  liability, 
coupled  with  the  expressipn  of  a  desire  to  discharge  lia- 
bilities, amounts  to  an  expression  of  an  intention  to  confer 
a  bounty  on  a  person  to  whom  the  testator  thought  himself 
liable.  That  cannot  be  maintained.  The  plaintiff,  before 
she  can  succeed  as  a  legatee,  must  either  snow  an  express 
intention  to  confer  a  bounty,  or  must  find  a  similar  inten- 
tion to  be  inferred  from  the  whole  will.  Of  express  inten- 
tion it  is  conceded  that  there  is  none.  The  argument, 
therefore,  has  turned  upon  indications,  and  it  has  been 
said  that  I  must  infer  this  intention  from  the  words  of  the 
778]  will ;  but  the  words  seem  to  me  to  negative  any  *such 
inference,  and  to  show  only  an  intention  to  i)ay  the  testa- 
tor's debts. 

The  case  of  Whitfield  v.  Clemment{')j  before  Sir  W. 
Grant,  has  been  pressed  upon  me,  and  if  I  thought  that 
case  decisive  of  the  question  before  me  I  should  have  fol- 
lowed it  whether  I  understood  the  reasoning  or  not.  But, 
when  that  case  is  looked  at,  it  is  perfectly  consistent  with 
the  principle  which  I  have  laid  down.  Sir  W.  Grant  came 
to  the  conclusion  that  by  implication  there  was  a  gift  of 
£300  to  the  legatee,  but  in  that  case  there  was  a  direction 
to  convert  the  estate,  and  in  the  first  place  to  pay  the  debts, 
and  in  the  next  place  to  pay  to  the  plaintiff  the  sum  of 
£300,  which  was  stated  to  be  due  on  bond.  That  was  fol- 
lowed by  a  legacy  of  £60  to  the  plaintiff.  Now,  in  these 
three  clauses  Sir  W.  Grant  found  an  intention  to  confer  a 
bounty.  The  direction  to  pay  debts  was  in  one  clause,  and 
the  direction  to  pay  the  £300  was  in  another  clause,  and  on 
the  whole  he  considered  that  there  was  an  intention  that 
£350  should  reach  the  hands  of  the  plaintiff.  He  therefore 
determined  that  there  was  by  implication  a  gift  of  £300.  I 
do  not  doubt  the  propriety  of  that  decision,  as  showing 
that  there  may  be  a  gift  by  implication.  In  this  case  the 
testator  merely  shows  that  he  had  an  erroneous  belief,  and 
there  is  not  enough  to  show  that  he  had  any  intention  to 
benefit  the  plaintiff. 

The  question  having  been  raised  bona  fide^  and  being  one 
which  the  testators  will  has  occasioned,  the  costs  oi  the 
suit  ought  to  be  paid  out  of  the  estate. 

Solicitors  for  plaintiff :  Brooks  &  Co. 
Solicitors  for  defendants :  Morley  &  Shirreff. 

(>)  1  Mer.,  402. 


V 


J 


I 


Vol  v.]  CHANCERY  DIVISION.  457 

Fry,  J.  Byrd  v.  Nunn.  1877 


[6  Chancery  Division,  781.] 
Fry,  J.,  Jane  20,  1877. 

*Bybd  V.  NuNN.  [781 

[1876     B.      1.] 
JPUaduiff — Defence — General  Denial — Rules  of  Court,  1875,  Order  zix,  rr.  17,  20,  22. 

The  statement  of  claim  in  an  action  for  specific  performance  stated  that  the  pre- 
decessor In  title  of  the  plaintiff,  by  his  aj^ent  lawfully  authorized,  signed  an  agree- 
ment with  H.,  the  predecessor  in  titie  of  the  defendant.  The  statement  of  derence 
denied  this  in  words  following  the  words  of  the  statement  of  claim,  and  then  pro- 
ceeded to  state  that  the  predecessor  in  title  of  the  defendant  was  of  unsound  mind, 
and  did  not  lawfully  authorize  any  one  as  his  f^ent  to  sign  an  agreement,  and  denied 
that  any  agreement  was  made  or  signed  by  hT,  or  any  person  lawfully  authorized  : 

Heldf  that  under  this  statement  the  defendant  could  only  enter  into  evidence  to 
show  the  unsoundness  of  mind,  and  could  not  enter  into  evidence  to  show  that  the 
agent  was  not  authorized  or  could  not  act. 

This  was  an  action  for  the  specific  performance  of  an 
agreement  to  grant  a  lease  stated  in  the  3d  paragraph  of  the 
statement  of  claim  as  follows : — 

*'0n  the  20th  day  of  February,  1865,  the  defendant's  pre- 
decessor in  title,  John  Hutley,  of  1  and  2  Hight  Street, 
Bloomsbury,  in  the  county  of  Middlesex,  provision  merchant, 
agreed  by  writing  *under  the  hand  of  his  agent  there-  [782 
unto  lawfully  authorized  by  writing,  with  the  plaintiffs 

Eredecessop  m  title,  Anthony  Byrd,  of  14  Walbrook  Row, 
ast  Hill,  Hoxton,  in  the  same  county,  to  grant  to  the  said 
Anthony  Byrd  a  lease  of  the  freehold  house  and  premises, 
No.  77  Cross  Street,  late  30  Cross  Street,  Islington,  for  a 
term  of  twenty-one  years  from  the  29th  day  of  September, 
1866,  at  a  rent  of  £60  i)er  annum  clear." 

The  statement  of  claim  then  alleged  that  the  plaintiff  had 
purchased  from  Anthony  Byrd,  and  had  been  let  into  pos- 
session, and  had  expended  divers  moneys  on  the  faith  of 
this  agreement,  and  claimed  specific  performance. 

The  1st  paragraph  of  the  statement  of  defence  was  as 
follows : — 

"The  defendant  denies  that  on  the  20th  day  of  February, 
1865,  the  defendant's  predecessor  in  title,  John  Hutley,  of 
1  and  2  High  Street,  Bloomsbury,  in  the  county  of  Mid- 
dlesex, provision  merchant,  agreed  by  writing  under  the 
hand  of  his  agent  thereunto  lawfully  authorized  by  writing, 
with  the  plaintiff's  alleged  predecessor  in  title,  Anthony 
Byrd,  of  14  Walbrook  Row,  JBast  Hill,  Hoxton,  in  the  same 
county,  to  grant  to  the  said  Anthony  Byrd  a  lease  of  the 
freehold  house  and  premises.  No.  77  Cross  Street,  late  30 
Cross  Street,  Islington,  for  a  term  of  twenty-one  years  from 
22  Eng.  Rep.  58 
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the  29th  day  of  September,  1865,  at  a  rent  of  £60  per  annani 
clear.  On  the  20th  February,  1865,  the  said  Jonn  Hutley 
was  of  unsound  mind,  although  not  so  found  by  inquisition, 
and  he  was  wholly  incapable  of  lawfully  autliorizing,  and 
did  not  lawfully  authorize,  any  person  as  his  agent  to  sign 
any  such  agreement  as  is  in  the  plaintiflTs  statement  of  claim 
alleged." 

The  defendant  then  denied  several  other  allegations,  and 
alleged  that  the  plaintiff  had  been  in  possession  as  a  yearly ' 
tenant  only ;  and  the  5th  paragraph  was  as  follows :  **  The 
defendant  denies  that  any  agreement  for  a  lease  of  the  said 
premises  to  the  plaintiff  or  his  alleged  predecessor  in  title 
was  ever  made,  entered  into,  or  signed  by  the  said  John 
Hutley,  or  any  person  by  him  lawfully  authorized;"  and 
the  defendant  claimed  the  benefit  of  the  Statute  of  Frauds. 

The  action  now  came  on  for  trial. 
783]  *Coo7cson^  Q.C.,  and  B,  Eyre^  for  the  plaintiff: 
There  is  no  denial  of  this  agreement  having  been  made,  so 
as  to  satisfy  Rules  of  Court,  1875,  Order  xix,  rules  20,  22. 
The  ])laintiff  alleges  several  facts,  and  not  one  of  them  is 
specifically  denied ;  they  must,  therefore,  under  Order  xix, 
rule  17,  be  take  to  be  admitted:  Thorp  v.  Hbldsworth {'). 
At  all  events,  the  defendant  cannot  deny  that  there  was  an 
agreement,  and  that  the  agent  was  authorized  to  make  it. 

Fischer y  Q.C.,  and  TrT  W.  Cooptr^  for  the  defendant: 
The  defendant  pleads  that  the  plaintiff  was  of  unsound  mind, 
and  also  that  ne  did  not  authorize  the  agent  to  make  the 
agreement,  and  that  there  was  no  agreement.  The  1st  para- 
graph raises  the  issue  of  competence,  and  the  last  raises  the 
issues  of  authority  and  of  fact. 

Fry,  J.:  This  is  a  claim  for  specific  performance  of  an 
agreement  entered  into  in  1865  by  the  agent  of  a  person 
named  Hutley,  and  the  present  question  is  simply  wnether 
the  statement  of  defence  nas  raised  the  issue  that  the  agent 
was  in  fact  not  authorized  by  Hutley,  and  in  my  opinion 
that  issue  is  not  raised.  The  statement  of  defence  is  in  these 
terms :  ("His  Lordship  then  read  the  1st  paragraph.]  It  is 
evident  that  this  denial  of  the  allegation  in  the  claim  is 
justified  if  any  one  of  several  circumstances  is  not  true. 
For  instance,  if  the  agreement  was  entered  into  on  the  19th 
of  February  instead  of  on  the  20th,  or  if  John  Hutley  had 
not  been  of  1  and  2  High  Street,  Bloomsbury,  and  so  of 
many  other  circumstances.  This  appears  to  me  exactly  a 
<;ase  within  Order  xix,  rule  17,  and  there  is  no  suflBcient 
denial  of  any  particular  allegation.    But  in  the  latter  part 

(')  8  Ch.  D.,  687. 
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of  the  paragraph  I  find  an  allegation  of  the  fact  that  Hutley 
was  of  unsound  mind,  and  that  is  followed  by  a  conclusion 
that  in  consequence  of  his  being  of  unsound  mind  he  was 
incapable  of  authorizing  an  agreement.  This  is  a  substantial 
answer,  and  in  my  opinion  that  does  satisfy  the  rule,  assum- 
ing that  the  point  on  which  the  defendant  means  to  rely  is 
*the  unsoundness  of  Hutley' s  mind.  If  the  defen-  [784 
dant  meant  to  rely  on  anything  more,  I  think  that  a  sub- 
stantial answer  has  not  been  given.  The  statement  of  de- 
fence denies  several  facts,  and  follows  that  denial  by  an 
allegation  of  one  particular  fact  which  justifies  that  denial, 
but  there  is  no  allegation  of  any  other  particular  fact  which 
would  justify  any  other  part  of  that  denial.  There  is  no 
doubt  a  denial  in  paragraph  5  that  any  agreement  for  a 
lease  had  been  made  or  entered  into  by  John  Hutley,  or  by 
any  person  lawfully  authorized  by  him,  but  that  does  not, 
as  it  stands,  enable  the  defendant  to  go  into  evidence  as  to 
the  authority  of  the  agent,  assuming  the  soundness  of  mind 
of  Hutlej.  It  appears  to  me  that  there  are  several  possible 
facts  which  might  iustify  this  denial.  It  would  be  justified, 
first,  if  John  Hutley  was  of  unsound  mind;  secondly,  if 
though  of  sound  mind  he  did  not  authorize  the  agent  to  con- 
tract; thirdly,  if  the  agent,  though  authorized,  could  not 
for  some  reason  lawfully  contract.  I  find,  therefore,  at 
least  three  facts  which  would  justify  this  denial,  and  one  of 
them  alone,  viz.,  the  incapacity  of  Hutley,  alleged  as  a  fact. 
I  come,  therefore,  to  the  conclusion  that  that  denial,  being 
justified  by  a  fact  specifically  alleged,  must  be  taken  to  refer 
to  that  specific  fact  and  not  to  the  others.  If  the  defendant 
desired  to  set  up  any  other  matter  of  fact  which  would  have 
led  to  the  same  conclusion,  he  should  have  done  so  sub- 
stantially and  specifically,  and  should  have  called  the  atten- 
tion of  the  plaintiff  to  that  fact. 

Fischer  then  asked  for  leave  to  amend  the  statement  of 
defence  by  striking  out  that  part  which  alleged  the  unsound- 
ness of  mind  of  Hutley,  and  adding  an  allegation  that  the 
agent  was  not  authorized  to  make  the  agreement.  No  doubt 
the  plaintiff  must  show  that  the  agent  was  authorized,  and 
may  fail,  but  the  defendant  wishes  to  be  able  to  state  his 
case. 

Fry,  J.,  refused  leave,  and  the  case  then  proceeded. 

A  witness  for  the  plaintiff  deposed  that  botn  he  and  Hutley 
were  present  when  the  agent  signed  the  agreement,  and  that 
Hutley  was  of  sound  mind. 

♦Witnesses  were  then  produced  by  the  defendant  [785 
to  show  the  unsoundness  of  mind  of  Hutley. 
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Fry,  J.,  was  of  opinion  that  there  was  no  proof  that 
Hutley  was  of  unsound  mind  when  the  agreement  was  made ; 
and  gave  judgment  for  specific  performance. 

Solicitors  for  plaintiff :  Evans  &  Eagles. 
Solicitor  for  defendant :  /.  L.  Morris. 


[5  Chancery  DiviBion,  786.] 
V.C.H.,  Nov.  20,  21,  1876:  C.A.,  April  16,  17,  1877. 

786]  *Ranken  v.  Alfaro. 

[1874     R.     114.] 
Equitable  Auignment — BilU  of  Bxchangt — Appropriation. 

A.  conaigpied  coffee  to  M.,  L.  A  Co.,  and  drew  bills  upon  them,  which  they  de- 
clined to  accept  R.  was  the  holder  of  some  of  these  bills.  A.  finding  that  M.,  L. 
A  Co.  wonld  not  accept  the  bills,  wrote  to  S.  requesting  him  to  realize  the  coffee, 
honor  the  bills,  telegraph  for  a  remittance  if  the  proceeds  would  not  cover  the  bills, 
and  conduct  the  business  so  as  to  prevent  A.'s  reputation  from  suffering.  On  the 
14th  of  August,  the  day  before  the  day  on  which  the  bills  held  by  R.  became  pay- 
able, S.  wrote  to  him  a  note  specifying  the  bills  and  saying,  *'  Take  note  that  I  expect 
to  receive  early  next  week  delivery  of  the  coffee  sent  by  the  drawer  against  the 
above,  and  that  I  will  then  again  write  to  you  on  this  subject."  Three  days  after 
this  S.  wrote  to  R.,  **  Referring  to  my  memorandum  of  the  14th  instant,  M.,  L.  A  Co. 
have  handed  me  the  warrants  for  the  coffee.  I  shall  dispose  of  the  same  as  instructed 
by  sender,  and  will  let  you  have  further  particulars  m  due  time.**  On  the  same 
day  S.  was  served  with  an  attachment  out  of  the  Lord  Mayor's  Court  at  the  smt  of 
M.,  L.  <fc  Co.,  as  creditors  of  E.,  A.  <fc  Co.,  whom  they  alleged  to  have  an  interest  in 
the  coffee.  R.  filed  his  bill  to  restrain  the  proceedings  in  the  Lord  Mayor's  Court, 
and  to  establish  his  interest  in  the  proceeds  of  the  coffee.  Vice-Chancellor  HaU  dis- 
missed the  bill  on  the  ground  that  R.  had  not  anv  specific  charge  on  the  proceeds, 
and  therefore  had  no  such  title  as  would  support  a  bill : 

ffdd,  on  appeal,  that  the  letters  gave  R.  an  equitable  charge  on  the  proceeds  of 
the  coffee,  ana  that  he  had  therefore  a  loeua  standi  to  maintain  the  suit. 

In  April,  1874,  Yldefonso  Alfaro,  of  Costa  Rica,  con- 
signed 808  sacks  of  coffee  to  Moses,  Levy  &  Co.,  of  London, 
and  on  the  5th  of  April  wrote  to  them  as  follows : — 

**I  inclose  to  you  a  letter  of  recommendation  of  Messrs. 
Eloy  Alfaro  &  Co.,  authorizing  me  to  draw  on  you  at  the 
rate  of  £4  per  quintal  of  coffee  which  I  may  ship  for  my 
account  to  your  consignment.  On  the  strength  of  this  1 
have  drawn  on  you  the  following  drafts : 

£200,  No.  112,  to  the  order  of  Mr.  Miguel  Gilos  at  90  days. 
£600,  No.  113,  "  *'         Adolfo  Bonilla      " 

£500,  No.  114,  "  "  "  " 

which  I  hope  you  will  please  accept  and  pay  at  maturity  to 
the  debit  of  my  account. 

787]    *'^My  agent,  Mr.  Nicolas  Pena,  will  remit  to  you 
a  bill  of  lading  of  said  coffee.    Said  coffee  I  request  you  (o 
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have  sold  for  my  accoant,  and  its  proceeds  passed  to  my 
credit. 

**In  this  transaction  Messrs.  Eloy  Alfaro  &  Co.,  of  Pan- 
ama, have  a  share,  being  interested  for  half  profit  or  loss. 
On  the  strength  of  this  I  hope  you  will  please  follow  the 
instructions  which  said  gentlemen  may  give  you." 

The  above  bills  for  £600  and  £500  were  drawn  on  the  31st 
of  March,  payable  to  the  order  of  A.  Bonilla,  were  negotiated 
and  came  to  the  hands  of  the  plaintiffs  as  holders  for  value. 
Y.  Alfaro  also  drew  other  similar  bills  and  negotiated  them, 
the  total  amount  being  upwards  of  £4,000.  None  of  the 
bills  showed  on  the  face  of  them  that  they  were  drawn 
against  any  particular  goods. 

On  the  14th  of  May,  1874,  the  plaintiffs  presented  their 
two  bills  for  acceptance.  Moses,  Levy  &  Co.  refused  to  ac- 
cept them.  The  plaintiffs  had  them  protested  for  non-accept- 
ance, and  held  them  to  await  maturity. 

On  the  17th  of  June,  1874,  Y.  Alfaro  havinjj  learnt  that 
Moses,  Levy  &  Co.  had  refused  to  accept  his  bills,  wrote  to 
Mr.  Schwarz,  of  London,  a  letter,  the  material  parts  of  which 
were  as  follows ; — 

"At  the  suggestion  of  Messrs.  J.  Ruatar  &  Co.,  of  Pan- 
ama, I  take  the  liberty  of  informing  you  that  having  made 
various  consignments  of  coffee  for  my  risk  and  account  to 
Messrs.  Moses,  Levy  &  Co.,  and  drawn  upon  them  for 
£4,266  14^.,  as  per  details  at  foot,  the  said  Dills  have  not 
been  accepted,  they  maintaining  that  my  former  letter  in 
which  I  gave  them  my  instructions  was  never  received  by 
them. 

*'I  therefore  beg  of  you  to  take  charge  of  this  consign- 
ment, and  to  realize  it,  honoring  all  my  drafts  which  on  ac- 
count of  it  I  drew  upon  Messrs.  Moses,  Levy  &  Co.,  and  for 
which  you  will  kindly  ask  them  for  a  list  of  the  holders  of 
the  said  drafts.  If  the  proceeds  of  the  coffee  should  not  be 
sufficient  to  cover  the  drafts,  telegraph  to  Messrs.  Eloy  Al- 
faro &  Co.,  of  Panama,  so  that  they  may  inform  me  of  the 
sum  wanting,  which  I  will  immediately  remit. 

"I  inclose  you  copies  of  my  letters  to  Messrs.  Moses, 
Levy  &  Co.  for  your  guidance.  I  also  send  you  a  power  of 
attorney  for  *you  to  claim  the  consignment  of  those  [788 
gentlemen,  or  else  its  proceeds,  in  case  it  be  sold. 

'^  I  do  not  for  a  moment  doubt  but  that  you  will  attend 
to  this  affair  as  if  it  were  your  own,  and  that  you  will  take 
all  means  in  yourjjower  to  prevent  my  reputation  suffering 
commercially  or  morally." 


n 
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The  "details  at  foot"  gave  a  list  of  bills  drawn  on  Moses, 
Levy  &  Co.  for  sums  amounting  to  £4,256  14*.,  including 
the  above  bills  held  by  the  plaintiffs.  The  plaintiffs'  bills 
became  due  on  the  15th  of  August. 

On  the  15th  of  August  the  plaintiffs  received  from  Schwarz 
a  memorandum,  dated  the  14th,  as  follows : — 

"£600  )   drawn  by  Yldefonso  Alfaro  on  Moses,  Levy 
"£500  )   &Co. 

"Please  take  note  that  I  expect  to  receive  from  Messrs. 
Moses,  Levy  &  Co.  early  next  week  delivery  of  the  coffee 
sent  by  drawer  against  the  above,  and  that  I  will  then  again 
write  to  you  on  this  subject." 

On  the  17th  of  August,  1874,  Schwarz  received  from  Moses, 
Levy  &  Co.  the  delivery  warrants  for  the  coffee ;  and  on 
the  same  day  sent  the  following  memorandum  to  the 
plaintiffs : — 

"Referring  to  my  memorandum  of  the  14th  instant,  I  beg 
to  inform  you  that  Messrs.  Moses,  Levy  &  Co.  have  now 
handed  me  over  the  warrants  for  the  coffee  sent  by  Mr. 
Yldefonso  Alfaro,  and  that  I  shall  dispose  of  same  as  in- 
structed by  sender,  and  will  let  you  have  further  particulars 
in  due  time." 

On  the  17th  of  August,  1874,  Moses,  Levy  &  Co.  com- 
menced an  action  in  the  Lord  Mayor's  Court  against  Eloy 
Alfaro  &  Co.,  and  served  Schwarz  with  an  attachment  of  all 
goods  and  moneys  of  the  defendants  in  his  hands.  Schwarz, 
who  had  no  dealings  with  Eloy  Alfaro  &  Co.,  gave  imme- 
diate notice  of  this  attachment  to  the  plaintiffs,  who  there- 
upon filed  their  bill  against  Yldefonso  Alfaro,  Schwarz,  and 
Moses,  Levy  &  Co.,  praying  a  declaration  that  the  coffee 
was  specifically  appropriated  to  satisfying  the  bills  of  ex- 
change for  £4,256  14^.,  and  that  the  plaintiffs  and  the  other 
holders  of  such  bills  were  entitled  to  the  proceeds  of  the 
789]  coffee  in  priority  *to  all  other  persons,  and  that  the 
proceeds  might  be  distributed  accordingly,  or  that  the  rights 
of  all  parties  in  the  proceeds  might  be  ascertained  and  the 
proceeds  distributed,  and  an  injunction. 

On  the  2d  of  September,  1874,  an  interlocutory  injunction 
was  granted  to  restrain  tlie  proceedings  in  the  Lord  Mayor's 
Court.  The  coffee  was  sold,  and  the  proceeds  paid  into  court 
by  Schwarz,  who  received  liis  costs  out  of  them,  and  was 
tben  dismissed  the  suit.  Moses,  Levy  &  Co.  put  in  an  an- 
swer, in  which  they  insisted  that  Eloy  Alfaro  &  Co.  had  the 
entire,  or,  at  all  events,  a  very  large  interest  in  the  coffee, 
and  that  it  had  been  shipped  by  Yldefonso  Alfaro  as  their 
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agent.    The  Court  of  Appeal  considered  that  there  was  no 
evidence  in  support  of  this  contention. 

The  cause  came  on  for  trial  before  Vice-Chancellor  Hall 
on  the  20th  of  November,  1876. 

DicJcinson^  Q.C.,  and  Rawlins^  for  the  plaintiffs:  We 
claim  the  fund  on  the  ground  that  we  are  the  holders  of  the 
bills  to  meet  which  the  coflfee  was  appropriated.  The  coffee 
belonged  to  Y.  Alfaro.  E.  Alfaro  &  Co.,  though  they  had 
an  interest  in  the  profits  of  the  adventure,  had  none  in  the 
coffee :  Alfaro  v.  ne  la  Torre  (*).  The  plaintiffs  would  have 
been  paid  but  for  the  proceedings  in  the  Lord  Mayor's 
Court,  which  compelled  tne  plaintiffs  to  come  here.  Schwarz 
dealt  with  the  coffee  as  appropriated  to  the  bills,  and  had 
authority  to  do  so. 

Hastings^  Q.C.,  and  Romer^  f or  Y.  Alfaro:  Y.  Alfaro 
does  not  dispute  the  claims  of  the  plaintiffs,  but  asks  that  any 
balance  may  be  paid  to  him.  There  were  no  profits  arising 
from  the  transaction,  and  Eloy  Alfaro  &  Co.  have  no  interest 
whatever,  nor  have  Moses,  Levy  &  Co. :  Kendal  v.  Wood  ('). 

Robinson^  Q.C.,  and  Alexarider  Toung^  for  Moses,  Levy 
&  Co.:  There  must  be  a  clear  case  of  appropriation  or  no 
relief  can  be  given :  WilUains  v.  EvereU  (*) ;  Shepherd  v. 
Harrison  (*).  Schwarz  was  merely  an  agent,  and  had  no 
authority  to  make  an  equitable  assignment,  and  the  letters 
of  Y.  Alfaro  did  not  maKe  an  *appropriation :  Robey  [790 
&  Co.^s  Perseverance  Ironworks  v.  Oilier  (*) ;  Frith  v. 
Forbes  (') ;  Thomson  v.  Simpson  Q ;  Citizens^  Bank  of 
Louisiana^  c£c.,  v.  Bank  of  New  Orleans  ("). 

Dickinson^  in  reply:  Frith  v.  Forbes  is  in  our  favor. 
The  case  is  distinguished  from  Thomson  v.  Simpson^  and 
Bobey  &  Co,^  <fec.,  v.  Oilier,  by  the  direction  to  pay  the  bills. 

Hall,  V.C:  The  argument  of  Mr.  Robinson,  supple- 
mented by  that  of  Mr.  Dickinson,  and  the  cases  which  have 
been  referred  to,  satisfy  me  that  this  bill  cannot  be  main- 
tained. The  view  which  I  take,  is,  that  as  this  case  is  not 
identical  with  Frith  v.  Forbes  it  must  be  taken  to  come 
within  the  decision  in  Robey  &  Co.,  cfec,  v.  Oilier,  In  Frith 
v.  Forbes  there  was  one  feature  which  both  the  Lords  Jus- 
tices adverted  to,  and  on  which  Lord  Justice  Turner  relied, 
and  it  was  this :  that  on  the  face  of  the  bills  (at  least  two  of 
them)  it  was  shown  that  they  were  expressly  drawn  against 
the  proceeds  of  the  cargo.    That  circumstance  does  not  ex- 

(')  24  W.  R.,  610.  (•)  4  D.  F.  A  J.,  409. 

(*)  Law  Rep.,  6  Ex.,  248.  (')  Law  Rep.,  &  Ch.,  669. 

(»)  14  East.  682.  "  (8)  Law  Rep.,  «  H.  L.,  862;   7  Eng. 

{*)  Law  Rep.,  6  H.  L.,  116.  R.,  66. 

(»)  Law  Rep.,  7  Ch.,  696. 


464  CHANCERY  DIVISION.  [Vol.  V. 

1877  lUnkeD  t.  Alfaro.  C.A. 

ist  in  the  present  case.  In  Robey  &  Co.,  dec.,  v.  Oilier  the 
Lord  Justice  James  said  that  he  was  not  prepared  to  hold 
that  the  mere  circamstaoce  of  a  bill  of  exchange  parporting 
to  be  drawn  against  a  particular  cargo,  made  it  carry  a  liea 
on  that  cargo  into  the  bands  of  every  holder  of  the  bill.  He 
said  (') :  "  In  Frith  v.  Forbes  there  were  grounds  for  saying 
that  tne  intention  was  to  give  Frith,  Sands  &  Co.  an  equi- 
table interest  in  the  cargo,  for  the  letters  of  the  consignor 
to  the  consignees  referred  to  bills  of  exchange  which  the 
consignor  had  drawn  in  favor  of  Frith,  Sands  &  Co.  Here 
the  reference  is  only  to  bills  which  the  consignor  had  drawn 
to  his  own  order,  not  mentioning  any  third  parties."  Lord 
Justice  Mellish  did  not  even  advert  to  the  last  circumstance. 
It  seems  that  in  the  first  letter,  dated  the  5th  of  April,  1874, 
which  was  a  letter  of  advice  to  Moses,  Levy  &  Co.,  mention 
is  made  of  bills  having  been  drawn  upon  them  on  the  same 
terms  as  heretofore,  giving  the  names  on  the  bills  as  in 
791]  Frith  v.  *FoTbes  ('),  but  not  stating  the  additional 
ingredient  which  was  found  in  that  case.     Hero  we  have  not 

Sot  the  two  ingredients  which  existed  in  Frith  v.  Forbes. 
'or  have  we  the  additional  ingredient  of  a  bill  upon  the 
face  of  it  showing  that  it  is  drawn  on  account  of  a  particu- 
lar cargo.     It  appears  to  me,  therefore,  having  regard  to 
the  absence  of  that  feature  in  this  case,  that  I  cannot  hold 
that  there  was  an  appropriation  of  the  proceeds  of  the 
coffee  to  the  persons  in  wnose  favor  the  bills  were  drawn, 
either  by  virtue  of  the  bills  being  drawn  in  their  favor,  or 
by  the  instructions  given  to  the  original  consignees,  Moses, 
Levy  &  Co.,  or  by  these  two  circumstances  taken  together. 
The  case,  therefore,  as  r^ards  appropriation  as  originally 
constituted,  does  not  seem  to  me  to  be  established.     But 
the  case  does  not  remain  there.     This  took  place  :    Moses, 
Levy  &  Go.  refased  to  have  anything  to  do  with  the  trans- 
action.    Perhaps  they  were  not  satiaued  that  the  bills  would 
be  covered  by  the  co&ee,  and  they  did  not  accept  them.     It 
was  their  business,  therefore,  to  give  up  the  coffee.     The 
consignor  instructed  fresh  parties  to  act,  as  he  had  before 
instructed  Moses,  Levy  &  Co.  to  act,  viz.,  Schwarz,  and  he 
"""lertook  those  duties  which  it  was  expected  Moses,  Levy 
!o.  would  undertake  to  do.     For  this  purpose  he  must 
considered  as  being  in  the  same  position,  and  there  was 
far  no  appropriation  of  the  proceeds  any  more  than 
pe  had  been  in  the  former  case.     The  bills,  which  were 
able  at  ninety  days'  sight,  on  being  presented,  were  dis- 
lored  and  protested.    They  were  then  held  by  the  plain- 
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tiflfs  until  they  became  due,  on  the  15th  of  August,  1874. 
Moses,  Levv  &  Co.  furnished  Schwarz  with  a  list  of  the 
names  of  tne  persons  in  whose  favor  the  bills  were  drawn, 
and  the  holders  of  the  bills.  Schwarz  wrote  on  the  14th  of 
August,  1874,  to  the  plaintiffs,  and  gave  them  particulars  of 
the  two  bills  which  tne  plaintiffs  now  hold,  and  which  are 
set  out  in  the  bill.  There  was  no  engagement  in  that  letter 
to  do  anything  with  the  proceeds  of  the  coffee  when  he  ob- 
tained them.  He  said  that  he  had  not  got  the  warrants 
from  Moses,  Levy  &  Co.,  but  that  he  expected  to  have  them 
in  the  following  week,  and  he  promised  when  he  obtained 
them  to  write  again  on  the  subject.  He  wrote  again  on  the 
17th  of  August,  having  received  the  delivery  warrants  and 
the  memorandum,  which  he  sent  at  the  same  *time.  [792 
The  plaintiffs,  as  holders  of  the  two  bills,  had  no  conversa- 
tion with  the  defendants  as  to  what  the  instructions  of  the 
consignors  were  with  reference  to  the  proceeds  of  the  coffee. 
All  that  Schwarz  informed  them  was  that  he  would  have 
certain  warrants  early  in  the  next  week,  and  would  then 
write  again ;  then,  when  the  warrants  had  come,  he  said  he 
would  dispose  of  the  same  as  instructed  by  the  sender. 
There  was  no- representation  that  those  proceeds  were  to  be 
applied  to  one  bill  of  exchange  rather  than  to  another,  in  . 
any  particular  way,  or  in  any  particular  order  in  favor  of 
one  person  more  than  another.  Everything  would  be  done 
as  instructed,  and  therefore  it  seems  to  me  that  there  was 
no  representation  made  that  the  proceeds  of  the  coffee  would 
be  applied  wholly  or  partially,  or  as  far  as  they  might  ex- 
tend, to  taking  up  the  bills.  If  it  has  any  other  meaning  it 
amounts  to  this:  "I  ana  the  person  representing  the  princi- 

¥al — the  owner  of  the  goods  and  the  drawer  of  the  bills, 
here  are  certain  warrants  which  I  shall  have,  and  I  shall 
then  have  funds."  There  was  no  contract,  but,  as  it  ap- 
pears to  me,  simply  the  representation  of  a  man  who  said : 
*' There  are  certain  bills  of  mine  becoming  due.  I  am  going  « 
to  reali2^e  certain  things,  and  then  I  shall  be  in  funds  to 
meet  them."  But  there  is  nothing  in  the  nature  of  an  equi- 
table assignment  or  charge  upon  the  funds.  It  amounted 
to  this:  *'It  is  only  by  disposing  of  this  property  that  I 
shall  be  in  a  position  to  make  arrangements.  At  all  events, 
I  shall  wait  for  instructions."  And  those  instructions 
amounted  to  this,  that  he  was  to  take  up  the  bills  out  of 
the  proceeds  of  the  coffee.  There  was  no  representation 
that  original  instructions  were  ever  given  to  Moses,  Levy 
&  Co.,  or,  in  like  manner,  to  their  substitute  Schwarz, 
and  I  do  not  think  there  was  enough,  either  in  the  original 
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instructions  or  in  the  second  instructions,  to  amount  to  an 
equitable  assignment  of  a  certain,  sufficient,  or  ratable 
sliare  of  the  proceeds  of  tlie  coffee  to  take  up  the  bills.  The 
plaintiffs'  case  therefore  fails  ou  these  grounds,  independ- 
ently of  what  was  argued  by  Mr.  Robinson,  that  it  did  not 
appear  in  the  plaintiEf  s  case  that  the  pTincipal  debtor,  the 
consignor,  gave  to  Schwarz  authority  to  make  an  equitable 
assignment  of  any  portion  of  the  proceeds  to  any  particular 
creditor  or  bitlholder.  There  is  that  additional  difficulty  in 
793]  the  plaintiffs'  way.  The  plaintiffs  have,  *therefore, 
tiled  a  bill  which  is  not  sustainable,  and  it  has  been  at- 
tempted to  sustain  it  by  Yldefonso  Alfaro,  the  consignor 
and  owner  of  the  goods,  appearing  here  and  saying  that  he 
does  not  dispute  but  admits  the  plaintiffs'  claim.  There 
has  been  a  question  raised  between  the  plaintiffs  and  Y. 
A'lfaro,  and  other  persons,  and  as  the  plaintiffs  have  not 
made  out  their  case,  their  bill  must  be  dismissed,  and  with 
costs,  excepting  the  costs  of  Yldefonso  Alfaro,  who,  having 
supported  the  plaintiffs'  case,  must  pay  his  own  costs. 

Hastings,  Q.C.,  asked  that  the  fund  in  court  should  be 
ordered  to  be  repaid  to  Y.  Alfaro. 

Dickinson,  Q.C.,  supported  the  application. 

Robinson,  Q.G.,  submitted  that  a  petition  ought  to  be 
presented,  or  that  there  ought  to  be  a  motion  with  notice  to 
allparties  concerned. 

Hall,  V.C,  refused  the  application,  as  other  parties 
ought  to  have  time  to  bring  in  their  claims,  it  any,  and 
gave  liberty  to  any  party  to  apply. 


The  plaintiffs  appealed  from  this  decision.     The  appeal 
was  heard  on  the  16th  and  17th  of  April,  1877. 

Dickinson,  Q.C.,  and  Rawlins,  for  the  appellants:  We 
say  that  there  was  an  appropriation  by  the  letters  of 
«"''"varz,  written  by  the  authority  of  Y.  Alfaro.  We  do 
ask  to  be  paid  at  once,  for  there  may  be  other  hitl- 
ers in  exactly  the  same  position  as  we  are.  We  only 
tor  an  inquiry.  It  is  clear  on  the  evidence  that  there 
no  partnership  between  Y.  Alfaro  and  Eloy  Alfaro  & 
except  in  the  profits  of  the  adventure,  which  does  not 
Eloy  Alfaro  &  Co.  any  interest  in  the  goods :  Alfaro 
'e  la  Torre  (').  Moses,  Levy  &  Co.  have  therefore  no 
t  to  attach  these  goods.  As  regards  the  plaintiffs'  title, 
n  V.  CarvalJio  ('),  and  the  other  cases  of  that  class  arn 
imlliar,  that  they  need  not  be  referred  to  in  detail.     It 
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is  the  simple  case  of  a  *direction  given  by  the  owner  [794 
of  the  goods  to  A.  B.  to  hold  them  for  C.  D.,  and  communi- 
cated by  A.  B.  to  C.  D.  It  is  not  necessary  for  us  to  have 
recourse  to  Frith  v.  Forhes  (').  We  have  then  an  interest 
sufficient  to  maintain  the  suit,  and  are  entitled  to  the  relief 
we  ask. 

Robinson^  Q.C.,  and  Alexander  Young ^  for  Moses,  Levy 
&  Co.:  The  case  made  by  the  bill  is  that  Yldefonso  Alfaro 
gave  a  direct  charge  on  the  coflfee,  and  that  is  not  made 
out :  Thomson  v.  Simpson  (').  Schwarz  had  no  authority 
to  give  a  charge  on  the  cargoes,  the  letter  to  him  merely 
means  that  he  is  to  have  the  coffee  to  repay  himself  what 
he  advances  in  payment  of  the  bills,  but  it  does  not  author- 
ize him  to  pledge  the  coflfee  to  the  billholders.  We  further 
say,  that  on  the  fair  construction  of  Schwarz's  letters  they 
do  not  purport  to  give  a  charge,  even  if  he  had  authority  to 
give  it. 

Hastings^  Q.C.,  and  Horner^  for  Y.  Alfaro,  took  no  part 
in  the  argument,  but  stated  that  they  did  not  oppose  the 
appellants'  case. 

James,  L.J.:  I  am  of  opinion  that  this  case  turns  upon 
the  question  what  is  the  true  meaning  and  efifect  of  three 
letters  in  a  mercantile  transaction,  and  what  they  would  be 
understood  as  amounting  to  by  any  mercantile  man  ? 

We  have  to  say,  first  of  all,  whether  Yldefonso  Alfaro 
gave  Schwarz  authority  to  ereate  a  charge  upon  the  specific 
fund  in  favor  of  the  plaintiflfs  and  the  otner  billholders, 
and  whether  Schwarz  acted  upon  that  authority.  I  am  of 
opinion  that  when  the  three  letters  are  read  together  they 
show  that  there  was  such  authority,  and  that  that  authority 
was  acted  upon.  Beyond  all  question  Yldefonso  Alfaro 
from  the  first  intendea  that  the  coffee  should  be  sold  in  this 
country  and  the  proceeds  applied  in  takine  up  the  bills. 
Of  course  he  originally  expected  that  the  bills  would  have 
been  accepted  by  Moses,  Levy  &  Co.,  who  would  have  then 
applied  the  proceeds  to  reimburse  themselves,  but  they 
^refusing  (as  they  had  a  right  to  do)  to  accept  the  [795 
consignment  of  the  goods  upon  the  terms  which  he  offered, 
he  writes  again  to  another  gentleman,  a  Mr.  Schwarz,  as  fol- 
lows :  [His  Lordship  read  the  letter  of  the  17th  June,  1874.] 
These  were  Yldefonso  Alfaro' s  instructions  to  Schwarz. 
Schwarz  thereupon  applies  for  the  goods,  obtains  the  goods, 
and  at  the  same  time  obtains  from  Messrs.  Moses,  I^vy  & 
Co.,  the  names  of  the  holders  of  the  bills,  in  order  to  put 
himself  in  communication  with  them.     For  what  purpose 
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was  he  to  put  himself  in  communication  with  them  except- 
ing that  they  had  some  interest  in  the  goods  ?  He  gets  then 
a  list  of  the  names  of  the  holders  from  Messrs.  Moses,  Levy 
&  Co.,  and  the  plaintiffs  are  two  of  those  holders.  After 
this  the  plaintiffs  received  from  Schwarz  a  letter,  which  in 
all  probaoility  was  a  circular  letter  sent  to  all  the  holders 
of  the  bills  whose  names  had  been  furnished  by  Moses,  Levy 
&  Co.,  in  which  he  says,  referring  to  the  two  ^ills  which  the 
plaintiffs  hold,  **  Please  take  note  that  I  expect  to  receive 
from  Messrs.  Moses,  Levy  &  Co.,  early  next  week,  delivery 
of  the  coffee  sent  by  Yldetonso  Alfaro  &  Co.  against  the 
above."  That  is  to  say,  "Take  note  that  I  expect  to  receive 
next  week  the  coffee  which  Yldefonso  Alfaro  has  told  me 
he  has  sent  to  meet  the  bills."  He  sends  that  letter  to  one 
of  the  holders  of  the  bills,  and  then  afterwards,  when  he 
has  received  the  coffee,  he  writes:  "Referring  to  my  mem- 
orandum of  the  14th  instant,  I  beg  to  inform  you  that 
Messrs.  Moses,  Levy  &  Co.  have  now  handed  me  over  the 
warrants  for  the  coffee  sent  by  Mr.  Yldefonso  Alfaro,  and 
that  I  shall  dispose  of  same  as  instructed  by  sender,  and 
will  let  you  have  further  particulars  in  due  time."  That  is 
to  say:  "I  have  received  the  coffee  which  Yldefonso  has 
sent  to  make  provision  for  the  bills,  and  I  will  dispose  of 
the  same  according  to  the  instructions  which  I  have  received 
from  the  sender ;"  which  instructions  must  of  course  have 
been  instructions  telling  him  to  apply  them  in  favor  of  the 
billholders,  for  there  would  otherwise  have  been  no  motive 
lor  communicating  them  to  the  billholders.  He  concludes 
by  saying:  "and  will  let  you  have  further  particulars  in 
due  time."  "  Will  let  you  have  ;"  that  is  treating  the 
plaintiffs  as  having  a  personal  interest  in  the  matter.  I 
cannot  come  to  any  other  conclusion  than  that  these  letters 
amounted  to  an  engagement  and  representation  by  Schwarz, 
796]  which  Schwarz  was  *making  in  order  to  prevent  the 
reputation  of  Yldefonso  Alfaro  suffering  commercially  or 
morally,  and  that  they  are  a  representation  to  this  effect : 
"Do  not  send  out  the  bills,  do  not  sue  upon  them,  do  not 
let  them  be  dishonored,  do  not  let  them  go  out  as  dishonored 
bills.  I  am  going  to  receive  the  coffee  and  sell  it  according 
to  instructions  which  I  have  already  received  from  the 
drawer,  and  I  will  dispose  of  the  same  according  to  those 
instructions  which  provide  for  their  being  applied  in  pay- 
ment of  the  bills."  So  that  it  appears  to  me  there  is  a  very 
sufficient  charge  upon  these  goods  in  favor  of  the  plaintiffs, 
and  that  that  charge  being  established  the  plaintiffs  had  a 
sufficient  locus  standi  in  this  court  to  institute  this  suit. 
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which  was  only  rendered  necessary  by  reason  of  the  claim 
of  Messrs.  Moses,  Xevy  &  Co.,  who  were  proceeding  under 
an  attachment  of  the  Lord  Mayor's  Court  against  the  firm 
of  Messrs.  Eloy  Alfaro  &  Co.  Yldefonso  Alfaro  was  osten- 
sibly the  owner  of  the  goods,  and  says:  ''I  am  not  only 
the  prima  facie  owner  of  the  goods,  but  I  am  in  truth  the 
owner."  Y.  Alfaro  has  sworn  that,  and  has  been  cross- 
examined  upon  it,  without  shaking  his  evidence  in  the 
least.  It  appears  to  me,  therefore,  that  the  plaintiffs  ought 
to  have  succeeded  in  this  suit,  and  that  they  are  entitled  to 
a  decree  declaring  that  Messrs.  Moses,  Levy  &  Co.  have  no 
claim  on  the  fund  under  the  attachment,  and  directing  an 
inquiry  in  chambers  as  to  who  are  the  incumbrancers  on 
the  fund,  and  what  are  their  respective  priorities.  Moses, 
Levy  &  Co.  must  pay  the  whole  of  the  costs  in  the  court 
below  and  here,  and  the  injunction  against  proceeding  in 
the  Lord  Mayor's  Court  will  be  made  perpetual. 

Mellish,   L.J.:    I  am  of  the  same  opinion.     The  first 

Juestion  is  whether  Yldefonso  Alfaro' s  letter  of  the  17th  of 
une  gives  authority  to  Schwarz  to  pledge  the  proceeds  of 
the  goods  to  the  billholders  ;  that  is  to  say,  to  give  a  pledge 
to  the  billholders  that  the  proceeds  of  the  goods  would  be 
applied  in  payment  of  the  bills. 

Now,  one  must  look  at  the  position  of  the  parties.  The 
bills  were  not  drawn  on  Schwarz,  but  they  had  been  drawn 
on  Moses,  Levy  &  Co.  They  had  been  dishonored,  and 
Yldefonso  Alfaro  was  very  anxious  that  they  should  not 
be  sent  back  to  him  at  Costa  *Rica,  and  there  be  [797 
made  a  claim  against  him.  What  he  says  is,  "I  therefore 
beg  of  you  to  take  charge  of  this  consignment,  and  to  realize 
it,  honoring  all  my  drafts  which  on  account  of  it  I  drew 
upon  Messrs.  Moses,  Levy  &  Co.,  and  for  which  you  will 
kindly  ask  them  for  a  list  of  the  holders  of  the  said  drafts. 
If  the  proceeds  of  the  coffee  should  not  be  sufficient  to  cover 
the  drafts,  telegraph  to  Messrs.  Eloy  Alfaro  &  Co.,  of  Pan- 
ama, so  that  they  may  inform  me  of  the  sum  wanting,  which 
I  will  immediately  remit."  Then  he  says  at  the  end:  "I 
do  not  for  a  moment  doubt  but  that  you  will  attend  to  this 
affair  as  if  it  were  your  own,  and  that  you  will  take  all 
means  in  your  power  to  prevent  my  reputation  suffering 
commercially  or  morally."  Now,  how  was  Schwarz  to 
carry  out  the  instructions  contained  in  that  letter?  One 
mode  in  which  he  might  have  carried  it  out,  certainly, 
would  have  been  to  pay  the  bills,  or  to  make  himself  per- 
sonally liable  to  pay  them  by  accepting  them  for  honor,  or 
giving  a  guarantee  for  them.     That,  perhaps,  is  the  thing 


470  CHANCERY  DIVISION.  [Vol  T. 

1877  Ranken  v.  Alfaro.  C.A. 

that  he  was  primarily  asked  to  do  ;  and  if  he  had  done  that, 
the  coflfee  would  have  been  pledged  to  him,  because  it  is 
quite  plain  that  if  he  had  taken  up  the  bills,  this  would 
amount  to  a  perfectly  valid  pledge  of  the  coffee  in  his  favor, 
for  the  money  that  he  would  have  advanced  upon  the  bills ; 
or  if  he  had  accepted  the  bills  for  honor,  or  given  a  guaran- 
tee, it  would  have  amounted  to  a  pledging  of  the  coffee  by 
way  of  indemnity  against  the  amount  for  which  he  had  so 
become  liable.  No  doubt  that  is  what  he  was  authorized  to 
do  and  what  he  was  asked  to  do.  But  the  letter  contem- 
plates that  possibly  the  coffee  would  not  be  sufficient  to 
pay  the  bills  in  full,  and  it  says  that  in  that  event  he  (Ylde- 
lonso  Alfaro)  will  remit  the  amount  of  the  deficiency.  Sup- 
posing, then,  that  it  happened,  as  it  was  very  likely  to 
happen,  that  Schwarz  was  unwilling  to  incur  the  personal 
liability  of  being  himself  liable  to  the  extent  to  which  the 
bills  might  exceed  the  proceeds  of  the  coffee,  did  this  letter 
leave  him  no  choice?  Was  he  bound  to  make  himself  per- 
sonally liable  for  that  difference,  or  else  to  allow  the  bills 
to  go  back.  In  my  opinion,  looking  at  the  fact  that  the 
coffee  was  unquestionably  to  be  pledged  for  the  amount  of 
the  bills  (because  it  was  to  be  pledged  to  him),  and  looking 
at  the  general  instructions  at  the  end  of  the  letter,  it  amounts 
to  this :  "Do  what  you  can  for  me,  act  as  if  you  were  acting 
798]  *for  yourself,  do  the  best  you  can  for  me ;"  and  with 
such  instructions  as  those,  if  Schwarz  was  unwilling  to 
"undertake  the  personal  responsibility  or  liability  of  paying 
the  bills,  it  was  quite  competent  for  him  to  carry  out  the 
wishes  of  Yldefonso  Alfaro  by  selling  the  coffee  and  apply- 
ing the  proceeds  in  payment  of  the  bills.  I  am  of  opinion 
that  it  was  perfectly  competent  to  him  to  inform  billholders 
that  that  was  what  he  intended  to  do,  and  pledge  himself 
to  carry  out  those  instructions,  in  order  to  induce  them  not 
to  send  back  the  bills  to  make  a  claim  against  Yldefonso 
Alfaro.  Well,  then,  having  that  authority,  how  did  he 
act?  He  first  writes  to  the  plaintiffs,  '*Take  note  that  I 
expect  to  receive  from  Messrs.  Moses,  Levy  &  Co.  early 
next  week  delivery  of  the  coffee  sent  by  drawer  against 
the  above,  and  that  I  will  then  again  write  to  you  on  this 
subject." 

Now  I  do  not  read  that  letter  alone  as  amounting  to  a 
pledge,  because  it  does  not  tell  us  what  particular  course 
he  means  to  adopt  when  he  gets  the  warrants,  whether  he 
will  pay  the  balance  himself,  or  whether  he  will  pledge 
himself  to  pay  the  bills,  or  whether  he  will  merely  apply 
the  proceeds  in  payment  of  the  bills ;   but  I  think  it  does 
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give  an  intimation  that  if  he  got  the  coffee  he  had  received 
instructions  from  Yldefonso  Alfaro  to  sell  it  and  apply  the 
proceeds  in  payment  of  the  bills.  I  think  that  is  what  any 
mercantile  man  would  understand  to  be  meant  by  saying, 
*'Coflfee  sent  by  the  dmwer  against  the  above."  The  letter 
really  amounts  to  this  :  "I  beg  to  inform  you  that  the  coffee 
was  originally  sent  to  Messrs.  Moses,  Levy  &  Co.  with  the 
intention  that  the  bills  should  be  paid  out  of  the  proceeds, 
but  now  I  have  got  instructions  to  act  instead  of  tnem,  and 
when  I  get  the  coffee  I  will  write  to  you  again."  Then  he 
does  write  to  them  again :  ''  Referring  to  my  memorandum 
of  the  14th  instant,  I  beg  to  inform  you  that  Messrs.  Moses, 
Levy  &  Co.  have  now  handed  me  over  the  warrants  for  the 
coffee  sent  by  Mr.  Yldefonso  Alfaro,  and  that  I  shall  dis- 
pose of  same  as  instructed  by  sender,  and  will  let  you  have 
further  particulars  in  due  time."  The  plaintiffs  would  not 
understand  those  words,  ''I  shall  dispose  of  the  same  as 
instructed  by  the  sender,"  as  meaning,  "I  shall  dispose  of 
them  as  the  sender  may  hereafter  instruct  me,  and  therefore 
if  he  tells  me  to  dispose  of  them  so  as  to  pay  somebody 
else's  debt,  and  not  to  *pay  yours,  I  shall  not  pay  [799 
yours  at  all."  Their  fair  meaning  is,  "I  have  told  you  in 
my  previous  letter  that  I  have  received  instructions  to  sell 
the  goods,  and  to  apply  the  proceeds  in  payment  of  the 
bills,  and  I  now  tell  you  that  I  shall  obejr  those  instructions 
which  I  have  so  received."  In  my  opinion,  the  plaintiffs, 
as  mercantile  men,  would  so  understand  these  letters,  which 
are  mercantile  letters  expressed  in  mercantile  language. 
We  have  to  say  how  they  would  be  understood  by  the 
parties  writing  and  by  the  parties  receiving  them,  and, 
in  my  opinion,  there  is  no  doubt  that  they  would  be  un- 
derstood as  amounting  to  a  pledge  on  behalf  of  Mr. 
Schwarz  that  he  would  carry  out  tnose  instructions,  and 
as  sufficiently  explaining  what  those  instructions  were,  viz., 
to  sell  the  coffee  and  apply  the  proceeds  in  payment  of 
the  bills.  That  being  so,  in  my  opinion  the  plaintiffs  have 
a  valid  charge. 

The  only  other  question  is  whether  these  goods  are  really 
the  goods  of  Yldefonso  Alfaro,  or  whether  they  are  the 
goods  of  Eloy  Alfaro  &  Co.  With  respect  to  that,  the  only 
evidence  is  Yldefonso  Alfaro' s  affidavit  that  they  belonged 
to  him,  and  there  is  no  legal  evidence  to  contradict  it.  All 
the  evidence  that  is  offered  against  it  is  that  Eloy  Alfaro 
liad  written  'some  letters  which  led  Messrs.  Moses,  Levy  & 
Co.  to  suppose  they  would  get  some  coffee  from  him,  but 
that  is  no  evidence  against  the  plaintiff  or  against  Yldefonso 
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Alfaro.  If  ttie  letters  are  admitted  tbey  prove  nothing  ; 
they  do  not  prove  to  whom  the  coffea  really  belongs,  and 
the  burden  of  proof  is  clearly  on  Moses,  tevy  &  Co.,  as 

frima  facie  it  mast  be  taken  to  have  been  the  coffee  of 
Idefonso  Alfaro.  I  am  of  opinion,  therefore,  that  it  is  to 
be  taken  as  his,  and  is  effectually  pledged  in  favor  of  the 
plaintiffs. 

Baooallat,  L.J.:  I  am  of  the  same  opinion,  and  have 
nothing  to  add. 

Sojne  discnsaion  then  took  place  as  to  the  form  of  order, 
and  it  was  directed  that  there  should  be  a  declaration  that 
the  plaintiffs  acquired  a  charge  on  the  coffee  ;  a  declaration 
negativing  any  claim  arising  from  the  attachment  in  the 
Lord  Mayor's  Court ;  an  inquiry  whether  any  of  the  holders 
of  the  bills  mentioned  in  Y,  Alfaro' s  letter  to  Schwarz  had 
800]  acquired  a  charge,  and  if  so,  au  *inquiry  as  to  priori- 
ties ;  Moses,  Levy  &  Co.  to  pay  the  plaintias'  costs  (includ- 
ing the  costs  of  Y.  Alfaro  to  be  paid  by  the  plaintiffs),  and 
to  pay  into  court  to  the  credit  of  the  cause  the  costs  of 
Schwarz  which  had  been  paid  to  bim  out  of  the  fund  with- 
out prejudice  to  the  question  by  whom  thev  should  ulti- 
mately be  borne.  Liberty  to  apply  in  chambers  as  to  the 
distribution  of  the  fund. 

Solicitors:  Kynaston  &  Gasquet ;  Murray,  Hvidhins  & 
Co.;  Hollams,  Son  &  Coward. 


\6  Cbaocery  Division,  800.] 
C.J.B,,  Nov.  27,  1876;  C.A.,  April  13, 19,  1877. 

Ex  parte  Kirk.     In  re  Bennett. 


A  test*tor  bequeathed  "  all  debta  which  ahall  be  due  to  mo  by  B.  at  the  tune  of 

My  docease  onto  B.,  his   eiecutorg,   adtnlniBtratorB,  and  agsii^B.  for  his  and  their 

own  use  and  benefit."    And  tlie  testator  directed  his  trustees  "  lo  deliver  up  to  B., 

his  executors,  adminlstratora,  or  assigns,  all  secaritiee  whatever  which  I  shall  hold 

time  of  my  decease  for  securing  the  repsynient  of  such  debts,  and  tliat 

iBtees  ehall,  when  required  by  B.,  his  executors,  administratora,  or  asaignB, 

nd  execute  to  him  or  them  an  effectual  release  from   the   payment  of  all 

ebts." 

lie  date  of  the  will  and  at  the  time  of  the  testator's  death  there  was  due  to 
'om  B.  a  sum  of  £fiO,  for  which  B.  had  given  the  testator  liis  promissory 
There  was  also  due  to  the  testator  from  a  partnership  iirm  consisting  of  B.  A 
im  of  £300,  for  which  B.  &  G.  had  given  the  testator  their  joint  promiesory 
Dd  a  sum  of  £2,300,  tor  which  B.  A  0.  bad  given  bim  their  joint  and  Bover^ 
isory  notes : 
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Htitd,  that,  there  being  a  private  debt  of  B.  which  satisfied  the  words  of  the 
bequest  and  release,  those  words  conld  not  be  construed  as  including  the  partner* 
ship  debts. 

Deciaon  of  Bacon,  C.  J.,  reversed. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

John  Kirk,  by  his  will,  dated  the  12th  of  March,  1872, 
bequeathed  "the  sum  of '£2,600,  part  of  the  sum  now  owing 
to  me  by  my  son  H.  A.  Kirk  and  his  partner,  D.  Jowett, 
unto  my  wife,  my  son-in-law  Thomas  Child,  and  my  son-in- 
law  J.  fe.  Bennett,  their  executors,  administrators,  and  as- 
signs," upon  certain  trusts  therein  declared  for  the  benefit 
of  the  testator's  daughter  Charlotte  *Bennett,  the  [801 
wife  of  J.  E.  Bennett,  and  her  husband  and  children.  And 
the  testator  bequeathed  ''  the  sum  of  £1,000,  other  part  of 
the  money  owing  to  me  by  my  said  son  H.  A.  Kirk  and  his 
said  partner,  D.  Jowett,"  to  the  same  three  trustees,  upon 
trust  for  the  testator's  wife  for  her  life,  and  after  her  death 
upon  trust  for  his  daughters  Mrs.  Child  and  Mrs.  Bennett, 
and  his  son  H.  A.  Kirk,  in  equal  shares.  And  the  testator 
also  (by  a  later  clause  in  the  will)  bequeathed  "  all  debts 
and  sums  of  money  which  shall  be  due  and  owning  to  me 
by  the  said  J.  E.  Bennett  at  the  time  of  my  decease,  and  all 
interest  and  arrears  of  interest  which  shall  then  be  due  and 
owing  in  respect  thereof,  unto  the  said  J.  E.  Bennett,  his 
executors,  administrators,  and  assigns,  for  his  and  their 
own  use  and  benefit.  And  I  direct  that  the  trustees  or 
trustee  for  the  time  being  of  this  my  will  (other  than  the 
said  J.  E.  Bennett)  shall  with  all  convenient  speed  after  my 
decease  deliver  up  to  the  said  J.  E.  Bennett,  his  executors, 
administrators,  or  assigns,  all  securities  whatever  which  I 
shall  hold  at  the  time  of  my  decease  for  securing  the  repay- 
ment of  such  debts  and  sums  of  money  and  interest  thereon. 
And  I  direct  that  the  trustees  or  trustee  for  the  time  being 
of  this  my  will  (other  than  the  said  J.  E.  Bennett)  when  and 
if  thereunto  required  by  the  said  J.  E.  Bennett,  his  execu- 
tors, administrators,  or  assigns,  shall  give  and  execute  unto 
him  or  them  a  good  and  effectual  release  from  the  payment 
of  all  such  debts  and  sums  of  money  and  interest,  such  re- 
lease to  be  prepared  at  the  expense  of  the.  party  or  parties 
requiring  the  same."  And  the  testator  appointed  his  wife, 
Thomas  Child,  and  J.  E.  Bennett,  trustees  and  executors  of 
his  will.  The  testator  died  on  the  25th  of  February,  1873, 
and  his  will  was  proved  by  all  the  three  executors.  H.  A. 
Kirk  (the  son)  and  Jowett  did  not  at  the  date  of  the  will  or 
at  the  date  of  the  testator's  death  owe  him  a  debt  of  £3,600. 

22  Eng.  Rep.  60 
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The  testator  bad  formerly  carried  on  basiness  in  partnership 
with  H.  A.  Kirit  and  Jowett.  Tlie  partneraUip  was  dis- 
solved on  tile  4tli  of  August,  1871,  and  £2,500,  part  of  the 
sum  of  £3,500  wliicii  was  then  ascertained  to  be  the  testa- 
tor's share  of  the  capital  of  the  firm,  was  paid  l^y  H.  A. 
Kirk  and  Jowett  to  the  testator  in  cash,  and  they  then  also 
gave  him  two  promissory  notes  of  £500  eacli  for  the  balance 
of  £1,000.  At  the  date  of  the  will  and  at  the  date  of  his 
death  these  promissory  notes  were  still  unpaid,  and  this 
802]  debt  *of  £1,000  was  the  only  debt  due  to  the  testator 
from  H.  A,  Kirk  and  Jowett  at  either  of  those  periods. 

J.  E.  Bennett  carried  on  business  in  partnership  with  J, 
Glave.     On  the  19th  of  May,  1869,  the  testator  lent  them 
£300  on  the  security  of  their  joint  promissory  note,  and  on 
the  7th  of  August,  1871,  he  lent  them  £2,300  on  the  security 
of  five  joint  and  several  promissory  notes  given  by  them. 
These  sums  of  £300  and  £2,300  (making  £2,600)  remained 
due  from  Bennett  &  Glave  to  the  testator  at  the  date  of  his 
will  and  at  the  date  of  his  death.     At  neither  of  those 
periods  was  any  debt  of  £2,600,  or  any  larger  debt,  due  to 
the  testator  from  any  other  person.     At  the  date  of  the 
will  and  at  the  date  of  the  testator's  death  Bennett  owed 
bim  £50  on  hia  private  account,  to  secure  which  he  had 
given  the  testator  his  separate  promissory  note.     After  the 
death  of  the  testator  Bennett  &  Glave  paid  interest  half- 
yearly  on  the  £2,600  to  the  trustees  of  the  will  up  to  the  7tb 
of  February,  1876.     In  April,  1876,  Bennett  &  Glave  filed  a 
liquidation  petition.     The  executors  tendered  a  proof  in  the 
liquidation  for  the  £2,600  and  interest.     The  trustee  rejected 
the  proof.      The  judge  of  the  Leeds  County  Court  (Mr. 
Daniel,  Q.C.)  ordered  the  proof  to  be  admitted,  on  the 
ground  that  evidence  was  admissible  to  explain  the  latent 
ambiguity  in  the  will,  and  that  the  above  stated  facts  showed 
that  the  testator's  intention  was  to  give  the  £2,600  due  froiu 
Bennett  &  Glave  upon  the  trusts  above  stated.      Conse- 
quently the  release  could  not  be  construed  as  extending 
to  any  debt  but  the  £50  which  was  due  from  Bennett  alone, 
he  trustee  appealed  to  the  Chief  Judge.     The  appeal 
heard  on  the  27th  of  November,  1876. 
Vest,  for  the  appellant :     The  terms  of  the  gift  to  Ben- 
,  and  the  direction  that  a  release  shall  be  executed  to 
,  are  plain,  and  are  sufficient  to  include  the  partnership 
t.     It  is  said  tliat  Che  testator  bad  made  a  mistake,  and 
;  he  had  already  given  the  £2,600  to  his  trustees  on 
it  for  Mrs.  Bennett  and  her  children.     Parol  evidence 
not  be  admitted  to  show  what  was  the  testator's  inten- 
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tion:  Miller  v.  Travers{').  The  doctrine  of  falsa  demon- 
stratio  only  permits  the  rejection  of  surplus  words ;  the 
court  *cannot  add  to  the  words  of  the  will,  or  sub-  [803 
stitute  other  words  for  them :  Jarman  on  Wills  (") ;  Sel- 
wood  V.  Mildmay  {*) ;  Lindgren  v.  Lindgren  (*) ;  Quennell 
V.  Turner  {*),  The  legacy  of  £2,600  may  be  payable  out  of 
the  testator's  general  personal  estate.  That  will  not  aflfect 
the  trustee  in  the  liquidation.  The  payment  of  interest  by 
the  debtors  makes  no  diflference ;  it  was  a  mere  voluntary 
payment. 

Roocburghy  Q.C.,  and  W.  Barber ^  for  the  executors :  The 
whole  scope  of  the  will  shows  that  the  intention  was  to  give 
the  £2,600  due  from  Bennett  &  Glave  in  trust  for  Mrs.  Ben- 
nett and  her  children.  The  ambiguity  is  latent,  and  evi- 
dence is  admissible  to  explain  it.  The  name  of  the  debtor 
may  be  omitted,  and  there  will  remain  a  bequest  of  a  debt, 
and  evidence  is  admissible  to  show  from  whom  a  debt  of 
that  amount  was  due.  It  is  a  case  of  misdescription.  The 
gift  to  Bennett  of  debts  due  from  him  is  fully  satisfied  by 
the  £60  due  from  him  alone.  The  payment  of  interest  after 
the  death  of  the  testator  is  evidence  of  a  family  arrange- 
ment which  the  court  will  not  now  disturb.  It  was  at  that 
time  to  the  interest  of  Bennett  fy  Glave  to  claim-  the  benefit 
of  the  release,  but  they  knew  what  the  testator  meant,  and 
honestly  endeavored  to  carry  it  out. 

Bacon,  C.J.:  I  should  have  said  that  this  case  was  too 
clear  for  argument  but  for  the  judgment  of  the  learned 
judge  of  the  county  court,  for  whom  I  have  the  most  un- 
bounded respect.  It  is  the  simplest  case  that  can  be 
suggested.  Persons  alleging  themselves  to  be  creditors  of 
the  liquidating  debtors  come  with  a  proof  of  debt,  and  say, 
"There  are  £2,600  due  to  us  as  the  executors  of  Mr.  Kirk." 
The  answer  which  the  trustee  makes  to  them  is,  "Mr.  Kirk 
has  released  that  debt  by  his  will."  [His  Lordship  read  the 
bequest  to  Bennett.]  The  Question  is,  is  that  a  good  release 
or  not  1  Had  the  testator  tne  power  to  release  the  debt  ?  It 
is  undeniable  that  he  had,  and' he  has  done  it  by  the  words 
of  the  will.  No  one  can  deny  it.  The  case  of  the  execu- 
tors is  this — ^if  *you  look  at  the  whole  of  the  will  [801 
and  construe  it,  you  will  see  that  the  testator  did  not  mean 
to  release  this  particular  debt  of  £2,600.  For  that  purpose 
the  prior  bequest  of  £2,600  is  referred  to,  by  which  it  ap- 
pears that  the  testator,  under  circumstances  to  which  I  can 

Q)  8  Bing.,  244.  (*)  9  Beav.,  368. 

(«)  8d  ed.,  vol.  i,  pp.  898,  895.  (*)  18  Beav.,  240. 

(»)  3  Vea.,  806. 
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pay  no  attention,  spoke  of  a  debt  of  £2,600  as  owing  to  him 
from  his  son  H.  A.  Kirk  and  his  partner  Jowett.  As  a 
question  of  construction,  this  may  be  of  interest  to  the  par- 
ties entitled  under  the  will;  the^  may  say  there  is  b,  falsa 
deTnonstratio.  Evidence  is  admissible  for  that  purpose  to 
the  extent  of  showing  what  is  meant  by  the  words  which 
the  testator  has  employed,  though  not  for  the  purpose  of 
showing  what  was  the  intention  of  the  testator.  For  the 
latter  purpose  no  evidence  is  admissible.  Evidence  is  ad- 
missible only  to  show  that  when  he  said  ''£2,600  due  from 
Kirk  &  Jowett,"  he  meant  something  else,  because  there 
was  no  such  sum  due  from  Kirk  &  Jowett.  It  may,  for 
aught  I  know,  but  I  give  no  opinion  about  it,  be  a  good 
legacy  of  £2,600  out  of  the  general  estate.  But  how  can 
that  affect  the  creditors  of  Bennett  &  Glave,  or  how  could 
it  have  affected  Bennett  &  Glave  if  they  had  not  become 
bankrupt?  The  cases  which  have  been  referred  to  carry  the 
rule  no  further  than  I  have  stated.  The  law  is  plain.  You 
may  show  how  a  falsa  deTnonstratio  arises,  but  that  is  all 
you  can  do.  You  cannot  add  to  the  intention  of  the  testa- 
tor ;  you  cannot  add  to  the  gift  which  he  has  made.  You 
may  correct  the  mistake  into  which  he  has  fallen,  but  that 
is  all  you  can  do.  And  when  that  is  done,  and  when  you 
have  proved  ever  so  clearly  (if  I  could  adopt  the  reasoning 
which  has  been  addressed  to  me)  that  this  testator  must 
needs  have  meant  in  the  bequest  of  £2,600  the  debt  due 
from  Bennett  &  Glave  (which  would  be  adopting  that  which 
I  am  entirely  adverse  to  doing),  then  comes  the  release  in 
the  subsequent  part  of  the  will  of  £2,600  as  Bennett's  debt 
and  not  lurk's.  Bennett  is  released  from  that.  The  two 
clauses  would  in  that  sense  be  repugnant,  but  the  latter 
clause  must  prevail.  It  would  be  repugnant  to  say  with 
one  breath,  Bennett  shall  pay  to  my  executors  £2,600,  and 
with  the  other,  my  executors  shall  never  call  in  one  shilling 
of  what  Bennett  owes  me.  The  question  really  turns  upon 
the  words  of  the  release.  The  release  is  good  in  law  and 
inequity.  There  can  be  no  doubt  that  the  testator's  ex- 
805J  pressed  ^intention  was  to  release  Bennett.  His  words 
are,  Bennett  from  the  time  of  my  death  stands  released 
from  every  debt  then  owing  to  me  from  him.  The  argu- 
ment is  founded  on  there  being  a  private  debt  owing  from 
Bennett.  If  so,  that  is  released.  The  matter  is,  as  I  have 
already  said,  too  clear  for  argument,  and  the  trustee  was 
right  in  rejecting  the  proof. 

An  argument  was  founded  upon  Bennett  &  Glave' s  hav- 
ing paid  interest  on  the  £2,600.    How  can  that  alter  the 
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case?  The  question  has  now  to  be  decided.  They  forbore 
to  raise  it.  The  payment  of  interest  on  a  debt  which  does 
not  exist  cannot  make  it  a  debt.  By  the  release  it  had 
ceased  to  be  a  debt.  The  payment  of  interest  brings  no 
legal  consequences.  It  could  no  more  revive  the  debt  than 
it  could  revive  the  testator. 


From  this  decision  the  executors  appealed.  The  appeal 
was  heard  on  the  12th  of  April,  1877. 

Roxburgh^  Q.C.,  and  Tr.  Barber^  for  the  appellants,  re- 
peated the  arguments  which  they  adduced  before  the  Chief 
Judge,  citing  Ooodlad  v.  Burnett  {^\  Lindgren  v.  Lind- 
gren  ("),  Or  ant  v.  Or  ant  (*),  Penticost  v.  Ley  (*),  and  Ellis 
V.  Edeni^). 

[Mellish,  L.J.,  referred  to  Charter  v.  07iarter(^)  and 
Morrice  v.  Aylrrier  (^),'\    • 

West^  for  the  trustee :  Selwood  v.  MUdmay  ("),  Lindgren 
V.  Lindgren^  and  Miller  v.  Tracers  (•)  are  in  my  favor.  ' 

[James,  L.J.,  referred  to  Dobson  v.  Waterman  i^""), 

Roxburgh  referred  to  Day  v.  Trigg  (").] 

The  words  of  the  release,  according  to  their  proper  con- 
struction, extend  to  the  partnership  debt. 

[He  referred  also  to  Wigram  on  Extrinsic  Evidence  T").] 

*  Roxburgh^  in  reply :  The  intention  was  to  give  [806 
a  debt  of  £2,600  owing  to  the  testator ;  it  is  immaterial  from 
whom  it  was  due,  or  whether  it  formed  part  of  a  larger  debt. 

As  to  the  release  to  Bennett,  the  court  is  not  construing  a 
legal  release  by  deed ;  the  question  is,  what  was  the  testa- 
tor's intention  ? 

The  judgment  of  the  Court  (James,  Mellish,  and  Baggal- 
]ay,  L.JJ.)  was  reserved,  and  was  delivered  on  the  19th  of 
April,  1877,  by 

James,  L.  J.,  who,  after  stating  the  facts,  continued :  The 
county  court  judge  was  of  opinion  that,  upon  clear  evidence 
of  the  mistake  which  the  testator  had  evidently  made,  the 
legatees  were  intended  to  receive  the  £2,600  due  from  the 
testator's  son-in-law  and  his  partner,  and  thereupon,  with 
the  aid  of  that  evidence,  he  came  to  the  conclusion  that  the 
release  could  not  have  been  intended  to  apply  to  that  sum. 

The  chief  judge  was  of  opinion  that  the  case  must  be  de- 

(»)  1  K.  <&  J.,  341.  C)  Law  Rep.,  7  H.  L.,  717;   14  Eng. 

(«)  9  Beav.,  868.  R.,  108. 

(»)  Law  Rep.,  6  C.  P.,  880,  727.  (»)  8  Ves.,  806. 

(*)  2  Jac.  <&  W.  207.  (•)  8  Ring.,  244. 

(»)  25  Beav.,  482.  (^o)  8  Ves.,  308  n. 

(•)  Law  Rep.,  7  IL  L.,  864;  12  Eng.       (")  1  P.  Wms.,  286. 

K.,  1.  (")  4th  ed.,  p.  111.     * 
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cided  mainly  on  the  construction  of  the  release,  and  he  held 
that  that  included  the  partnership  debt  of  Bennett  &  Glave, 
as  well  as  the  separate  debt  of  Bennett.  In  our  view  of  the 
case  it  is  not  necessary  to  determine  the  point  which  was 
mainly  discussed  before  and  decided  by  the  county  court 
judge,  and,  not  being  necessary,  it  is  not  advisable  that  we 
should  express  our  opinion  as  to  what  the  court  could  do  to 
rectify  the  mistake  which,  beyond  all  question,  was  made 
by  the  testator.  We  are  of  opinion  that  the  matter  may  be 
determined  merely  upon  the  construction  of  the  gift  to  the 
son-in-law  himself. 

Now  in  legal  language,  and,  what  is  perhaps  of  more  im- 
portance in  a  question  of  this  kind,  in  the  vernacular  of 
ordinary  and  business  life,  a  debt  due  from  an  individual  is 
a  totally  distinct  thing  from  a  debt  due  from  a  firm,  society, 
or  partnership  of  persons  of  which  that  individual  happens  to 
be  a  member.  No  customer  at  Coutts'  bank  would  think  of 
talking  of  hid  balance  at  that  bank  as  a  debt  due  to  him  from 
the  Baroness  Burdett  Coutts.  If  the  son  of  a  maltster  was 
a  partner  in  a  large  brewery  firm,  and  the  father  had  by  his 
807]  will  released  the  son  from  all  debts  due  from  *him, 
nobody  would  suppose  that  the  testator  was  releasing  the 
brewery  firm  from  a  debt  for  malt  which  might  have  been 
supplied  to  them  by  him.  People  do  not  talk  of  debts  due 
from  a  firm  as  debts  due  from  an  individual  member  of  the 
firm,  and  in  our  judgment  it  is  impossible  to  believe  that 
this  testator,  when  dividing  his  large  property  amongst  his 
family,  could  have  meant  to  make  a  present*  of  a  debt,  not 
to  his  son-in-law,  but  to  the  firm  in  which  the  son-in-law  was 
a  partner.  Now  there  happens  to  be  a  debt  due,  strictly 
speaking,  from  the  son-in-law  to  his  father-in-law,  whicli 
strictly  answers  the  description  in  the  will,  and  which  would 
be  a  debt  to  be  released.  The  testator  would  not  have  been 
talking  of  releasing  to  the  executors,  administrators,  or 
assigns  of  his  son-in-law — he  would  not  have  given  the  debt 
to  the  executors,  administrators,  and  assigns  of  his  son-in- 
law  after  his  death — if  he  meant  the  words  to  apply  to  the 
firm's  debt.  The  whole  language  of  the  clause  seems  to  mj> 
to  apply  entirely  to  the  private  debt  of  the  son-in-law. 

It  is  true  that  the  debt  of  the  firm  was  as  to  £2,300,  the 
greater  part  of  it,  secured  by  the  joint  and  several  promis- 
sory notes  of  the  two  partners.  But,  in  our  opinion,  that 
does  not  really  make  any  difference.  The  character  of  the 
debt  is  not  altered  by  that.  The  promissory  notes  were 
merely  securities  for  the  firm's  debt,  and  the  personal  obli- 
gation of  each  partner  was  a  separate  obligation  as  a  surety 
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for  the  firm.  If  either  of  the  partners  had  been  called  upon 
to  pay  his  promissory  note,  he  would  not  have  been  paying 
it  as  his  own  debt,  but  as  the  debt  of  the  firm.  He  would 
liave  applied  the  assets  of  the  firm  to  pay  it,  if  he  could  put 
his  hand  upon  them ;  but,  if  he  had  been  obliged  to  pay'  it 
out  of  his  own  money,  the  payment  would  have  been  credited 
to  him  in  the  partnership  books  as  so  much  of  the  partner- 
sliip  debts  paid  by  him.  Therefore  it  does  not  appear  to  us 
that  the  mere  fact  that  there  were  securities  given  in  that 
form  alters  the  nature  of  the  debt,  which  still  was  and 
remained  a  joint  debt  due  from  the  firm. 

There  is  a  case  which  is  to  some  extent  the  converse  of  the 
present  case,  and  which  may  be  usefully  referred  to.  It 
was  not,  I  think,  referred  to  in  the  courts  below.  I  mean 
the  case  of  Maybery  v.  Brooking  ('),  which  was  decided  by 
the  Lords  Justices  linight  *Bruce  and  Turner.  There  [80o 
a  testator  bequeathed  a  debt,  which  he  described  as  due  to 
him  from  the  legatee's  late  husband.  At  the  date  of  the 
will,  and  at  the  time  of  the  testator's  death,  the  estate  of 
the  legatee's  husband  was  indebted  to  a  firm  in  which  the 
testator  was  a  partner,  but  was  not  indebted  in  anv  other 
way  to  the  testator,  and  for  a  portion  of  the  debt  the  hus- 
band had  given  a  promissory  note  to  the  testator  alone,  and 
thereupon,  upon  all  the  circumstances  of  the  case,  the  court 
came  to  the  conclusion  that  the  testator  must  have  meant 
to  give  his  share  of  the  debt  which  was  due  to  the  partner- 
ship. The  language  of  Lord  Justice  Knight  Bruce  was 
this('):  "The  promissory  note  has  created  the  only  diffi- 
culty, since  it  must  be  agreed  that,  if  a  testator  bequeath  to 
a  legatee  a  debt  due  from  a  particular  person  or  estate,  and 
there  is  at  the  time  not  in  any  sense  a  debt  due  from  that 
person  or  estate  to  the  testator,  except  a  debt  due  from  that 
person  or  estate  to  the  testator  and  another  person  jointly, 
there  being  in  that  state  of  things  nothing  strictly  answering 
the  terms  of  the  bequest,  that  which  did  exist  and  most 
nearly  answered  the  description  in  the  will  must  be  intended 
by  it,  subject  to  any  difficulty  as  to  the  rights  of  the  other 
joint  tenant."  Now,  to  apply  that  to  the  present  case,  if 
there  had  been  no  debt  due  to  the  testator  from  the  son-in- 
law,  except  the  debt  due  from  h^ra  and  his  partner  jointly, 
there  being  then  nothing  to  answer  the  words  of  the  bequest, 
we  should  probably  have  had  to  apply  the  gift  in  some  way 
or  other,  having  regard  to  the  liabilities  of  both  parties,  to 
the  joint  debt.  But,  there  being  a  debt  due  from  the  legatee 
alone,  strictly  answering  the  description,  the  proper  course 

.  0)  7  P.  M.  A  G.,  673.  O  7  D.  M.  <fe  G.,  676. 
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is  to  apply  the  words  to  that  debt  only  which  strictly  an- 
swers tne  description.  We  are  of  opinion,  therefore,  that 
that  clause  of  the  will  does  not  operate  as  a  release  of  the 
debt  due  from  the  firm,  and  that  tne  decision  of  the  county 
court  judge  admitting  the  proof  must  be  sustained. 

Solicitors  for  executors:  Midsdale^  CraddocJc  &  Rids- 
dale,  agents  for  Thomas  Turner,  Leeds. 

Solicitors  for  trustee :  Torr  &  Co.^  agents  for  B.  C.  Pnllan, 
Leeds. 


[5  Chancery  Division,  809.] 
C.A.,  April  19,  1877. 

809]        *^^  parte  Fletcher.     In  re  Henley. 

Uhreffiatered  Bill  of  Sale — Bankniptcy  of  Grantor — Possemon — AUempl  to  take  Poi- 
ASMton  before  Default  by  Grantor— Bilh  of  Sale  Act,  1864  (17  ot  18  Viet,  e,  86, 
M.  1,  7. 

Actual  possession  taken  by  the  nantee  of  an  unregistered  bill  of  sale,  even 
though  taken  wrongfully,  may  exclude  the  operation  of  the  Bills  of  Sale  Act. 

But,  though  when  possession  is  taken  rightfully  the  possession  will  be  extended 
by  construction  of  law  beyond  the  actual  physical  possession,  this  will  not  be  done 
in  the  case  of  a  wrongdoer.  His  possession  wUl  not  be  constructively  extended  be> 
yond  his  actual  physical  possession. 

Furber  v.  Firuayton  (*)  questioned. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Spring 
Rice,  sitting  as  Cnief  Judge  in  Bankruptcy. 

By  an  indenture  of  mortgage,  dated  the  15th  of  February, 
1876,  and  made  between  W.  T.  Henley,  who  carried  on  some 
large  ironworks,  of  the  first  part,  various  other  parties  of 
the  second,  third,  fourth,  fifth,  and  sixth  parts,  R.  J.  Wig- 
ram,  W.  Leask,  and  A.  Sim  (called  the  mortgagees)  of  the 
seventh  part,  and  John  HoUams  of  the  eighth  part,  in  con- 
sideration of  £45,000  advanced  by  the  mortgagees  to  Henley 
(which  was  mainly  employed  in  paying  oflf  prior  mortgages), 
Henley  covenanted  with  the  mortgagees  to  pay  to  them  the 
£45,000,  with  interest  thereon  at  the  rate  of  6  per  cent,  per 
annum,  on  the  16th  of  August,  1875,  and  also  for  the  pay- 
ment of  interest  half  yearly  in  the  usual  way  in  case  the 
£45,000  should  not  be  paid  on  the  day  appointed.  The  deed 
contained  covenants  to  surrender  certain  copyhold  property, 
including  the  ironworks  called  the  Pontnewynyda  Works, 
situate  near  Newport,  in  Monmouthshire,  to  the  use  of  the 
mortgagees  in  fee,  according  to  the  custom  of  the  manor  of 
which  the  same  was  held,  subject  to  the  powers  and  pro- 
visos in  the  deed  contained.    The  deed  also  contained  an 

(»)  24  W.  R.,  370. 
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assignment  by  Henley  to  the  mortgagees  of  "all  and  singu- 
lar the  plant,  machinery,  fixtures,  materials,  tools  and  im- 
plements, now  belonging  to  the  said  W.  T.  Henley,  in  or 
upon  the  said  copyhold  land  and  hereditaments  hereinbefore 
covenanted  to  be  surrendered,  or  any  part  thereof,"  subject 
to  the  powers  and  provisos  ^thereinafter  contained.  [810 
The  deed  contained  a  proviso  for  surrender  of  the  copyhold 
property  and  reassignment  of  the  chattels  to  the  mortgagor 
on  payment  of  the  £45,000,  with  interest,  to  the  mortgagees 
in  manner  provided  by  Henley's  covenant  for  payment. 
There  was  a  declaration  that  "any  buildings,  engines,  plant, 
and  machinery  which  shall  be  erected  or  placed  or  used 
upon  the  said  copyhold  hereditaments,  or  any  part  thereof 
during  the  continuance  of  the  present  securitj'-,  either  in 
lieu  of  or  in  addition  to  any  buildings,  engines,  plant,  and 
machinery  now  standing  or  being  thereon,  shall  be  included 
in  the  present  security,  and  be  subject  to  the  provisions  herein 
contained."  A  power  of  sale  in  the  ordinary  form  was 
given  to  the  mortgagees,  to  be  exercised  at  any  time  or 
times  after  the  15th  of  August,  1875.  There  was  a  proviso 
that  it  should  be  lawful  for  Henley,  his  heirs,  executors, 
administrators,  and  assigns,  "to  hold  and  enjoy  all  the  said 
premises  hereinbefore  covenanted  to  be  surrendered  and 
assigned,  and  to  receive  and  take  the  rents  and  profits 
thereof,  until  default  shall  be  made  in  payment  of  some 
principal  moneys  or  interest,  according  to  the  covenant  and 
provisions  hereinbefore  contained,"  without  any  interrup- 
tion or  disturbance  by  the  mortgagees.  There  was  a  cove- 
nant by  Henley  that  "  if  default  snail  be  made  in  payment 
of  the  principal  moneys  intended  to  be  hereby  secured,  or 
the  interest  for  the  same,  or  any  part  thereof  respectively, 
at  the  time  and  in  manner  in  that  behalf  hereinbefore  ap- 
pointed and  provided,  it  shall  be  lawful  for  the  said  mort- 
gagees or  mortgagee  to  enter  into  and  upon  all  and  singular 
the  said  premises  hereinbefore  covenanted  to  be  surrendered 
and  assigned  respectively,  and  the  same  thenceforth  to  hold 
and  enjoy  and  receive  the  rents  and  profits  thereof,"  without 
any  interruption  or  disturbance. 

The  deed  was  not  registered  under  the  Bills  of  Sale  Act. 

The  Pontnewynydd  vVorks  were  very  extensive,  covering 
a  large  extent  of  ground. 

On  the  1st  of  April,  1875,  at  11.30  a.m.,  Henley  filed  a 
liquidation  petition  in  the  London  Bankruptcy  Court.  On 
the  31st  of  March,  1876,  the  mortgagees,  having  heard  that 
he  had  stopped  payment,  had  given  instructions  to  their 
solicitors  to  take  possession  of  the  property  comprised  in 
22  Eng.  Rep.  &1 


482  CHANCERY  DIVISION.  [VoL  Y. 

1877  Ex  parte  Fletcher.      In  ro  Ilenley.  C.A. 

the  mortgage  deed.  The  same  evening  a  clerk  of  the  solicit- 
811]  ors,  named  Hawksley,  went  down  to  *Newport  by 
train,  and  on  the  morning  of  the  1st  of  April  he  went  over 
to  the  works,  accompanied  by  a  broker.  As  soon  as  they 
arrived  at  the  outer  gate  of  the  works,  which  was  about 
10.50  a.m.,  the  broker  affixed  to  one  of  the  gate-posts  a 
printed  notice,  signed  by  the  solicitors  to  the  mortgagees, 
which  stated  shortly  the  effect  of  the  mortgage  deeo,  its 
date,  and  the  names  of  the  mortgagees,  and  gave  notice  that, 
by  virtue  of  the  deed,  the  mortgagees  liad  by  their  solicitors 
and  agents  entered  into  possession  and  retained  possession 
of  the  land  and  buildings,  and  of  all  and  singular  the  plant, 
machinery,  fixtures,  materials,  tools,  and  implements  thereto 
belonging.  The  notice  was  dated  the  1st  of  April,  1875. 
After  this  had  been  done  Hawksley  went  into  the  manager's 
office  and  demanded  possession  under  the  deed,  and  req  uired 
that  the  works  should  be  at  once  stopped  and  the  workmen 
dismissed.  The  manager  himself  was  not  there,  and  some 
time  was  occupied  in  a  discussion  with  the  assistant  man- 
ager, and  in  reading  the  mortgage  deed.  While  Hawksley 
was  in  the  manager's  office  the  broker  posted  up  copies  of 
the  printed  notice  in  various  places  inside  and  outside  the 
works.  Ultimately,  in  the  course  of  the  day,  possession  of 
the  property  was  given  up  to  the  mortgagees,  and  the  works 
were  stopped.  But,  in  the  opinion  of  the  Court  of  Appeal, 
the  result  of  the  evidence  was,  that,  before  the  time  when 
the  petition  was  filed,  Hawksley  had  not  succeeded  in  obtain- 
ing actual  physical  possession  of  anything. 

The  trustee  claimed  the  chattels.  The  Registrar  was  of 
opinion  that,  inasmuch  as  tlie  mortgagees  had  done  every- 
thing which  they  could  to  obtain  possession  before  the  filing 
of  the  petition,  they  had  satisfied  the  recjuirements  of  the 
Bills  of  Sale  Act,  and  were,  therefore,  entitled  to  retain  the 
chattels.     The  trustee  appealed. 

Winslow^  Q.C.,  and  Jeune^  for  the  trustee:  The  mort- 
gagees had  no  right  under  the  deed  to  take  possession  on 
the  1st  of  April,  as  the  mortgagor  had  made  no  default ; 
they  were  mere  trespassers.  And,  moreover,  they  did  not 
take  a  sufficient  possession  to  satisfy  the  Bills  of  Sale  Act. 

To  satisfy  the  act  an  actual  possession  must  have  been 
obtained.  The  evidence  only  shows  that  the  mortgagees  did 
all  they  could  to  obtain  possession.  That  is  enough  for  the 
812]  purposes  of  the  *reputed  ownership  clause,  but  it 
will  not  satisfy  the  requirements  of  the  Bills  of  Sale  Act: 
^x  parte  Lewis  Q);  J3x  parte  Jay  {*),     The  evidence  shows 

(»)  Law  Rep.,  6  Ch.,  626.  (?)  Uw  Rep.,  0  Ch.,  697, 
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that  before  11.30  nothing  had  been  done  except  the  posting  up 
of  the  printed  bills.  But,  unless  actual  possession  has  been 
in  fact  taken,  the  posting  up  of  a  notice  that  the  mortgagee 
has  taken  possession  is  of  no  use.  There  was  no  right  to 
take  possession  until  default  by  the  mortgagor. 

[Mkllish,  L.J.:  If  a  mortgagee  has  by  the  terms  of  his 
deed  a  right  to  take  possession,  it  may  be  that  by  construc- 
tion of  law  his  taking  possession  of  one  of  the  things  com- 
Erised  in  the  deed  will  amount  to  possession  of  all.  But  if 
e  is  a  wrongdoer,  will  the  law  extend  his  possession  by 
construction  beyond  his  actual  physical  possession  ?] 

De  Oex^  Q.C.,  and  Romer^  for  the  mortgagees :  The  evi- 
dence shows  that  before  11.30  actual  possession  had  been 
obtained  of  some,  at  least,  of  the  chattels  comprised  in  the 
deed.  Hawksley  was  in  the  manager's  office  before  that 
time,  and  had  demanded  possession.  It  must  be  taken  that 
he  was  at  any  rate  in  possession  of  the  office  furniture,  and 
the  possession  of  that  amounted  to  a  constructive  posses- 
sion of  all  the  chattels  comprised  in  the  mortgage. 

[Mellish,  L.J.:  There  liad  been  no  default  on  the  part 
of  the  mortgagor.  He  was  entitled  to  keep  the  mortgagees 
out.  If  actual  possession  is  taken,  even  wrongfully,  it  may 
prevent  the  application  of  the  Bills  of  Sale  Act.  But,  in 
determining  whether  a  sufficient  possession  was  taken,  much 
more  unequivocal  acts  must  be  proved  when  the  person  who 
is  said  to  have  taken  possession  is  a  mere  wrongdoer  than 
when  he  has  a  right  under  his  contract  to  take  possession.] 

Any  creditor  who  had  come  to  the  works  would  have 
seen,  first  of  all,  the  printed  notice  on  the  gate,  and  then  he 
would  have  seen  a  strange  man  in  the  manager's  office  in 
apparent  possession  of  the  furniture  there. 

[James,  L.J.:  How  could  the  creditor  know  who  Hawks- 
ley  was  ?] 

*The  printed  bills  gave  sufficient  notority  to  the  [813 
possession. 

[Mellish,  L.J.:  There  must  be  an  actual  possession 
before  you  can  say  whether  it  is  merely  formal.  Here  there 
was  not  an  actual  possession.  A  man  who  is  not  entitled 
to  take  possession  can  obtain  possession  only  of  that  which 
he  actually  lays  hold  of.] 

It  is  not  necessary  actually  to  lay  hold  of  anything: 
Furber  v.  Finlayson  (*). 

[Mellish,  L.J.:  That  case  seems  to  be  opposed  to  the 
current  of  authority.] 

To  take  actual  physical  possession  of  large  woyks  like 

Q)  24  W.  R.,  570. 
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these  you  must  have  an  army  of  men.  Ancona  v.  Hogers  (') 
differs  from  the  present  case,  because  there  the  mortgagee 
did  not  obtain  any  possession  at  all. 

[IkfELLiSH,  L.J.:     He  did  all  he  could.] 

The  spirit  of  the  act,  not  the  mere  letter,  must  be  regarded : 
Oough  V.  Everard  (').  In  Ex  parte  Jay  {')  some  of  the 
property  comprised  in  the  bill  of  sale  was  still  in  the  house 
of  tne  grantors  when  the  act  of  bankruptcy  was  committed. 
Some  of  the  articles  had  been  placed  by  the  grantee  in  vans 
ready  for  removal,  but  the  vans  were  still  in  the  grantors' 
garden.  Nevertheless  it  was  held  that  the  grantee  bad 
taken  sufficient  possession.  The  object  of  the  act  is  to  pre- 
vent fictitious  credit.  In  Ex  parte  Lewis  {*)  the  main  point 
was  that  the  mortgagee  had  not  advertised  the  sale  as  being 
made  by  him.  We  have  supplied  that  defect  by  our 
printed  notices. 

[James,  L.J.:  In  Ex  parte  Lewis  the  question  was 
whether  the  actual  possession  was  a  real  or  a  sham  i)os8es- 
sion.  Here  the  question  is  whether  there  was  any  actual 
possession.] 

In  Emanv^l  v.  Bridger  (')  the  importance  of  advertising 
was  recognized. 

[Mellish,  L.  J.:  There  a  man  had  been  put  into  ;)osse8- 
sion  b^  the  mortgagee,  and  where  that  has  been  done  the 
advertisement  of  a  sale  by  the  mortgagee  may  be  an  impor- 
tant matter.] 

814]  *The  possession  was  only  concurrent  there,  and  in 
the  present  case  there  was,  at  any  rate,  concurrent  posses- 
sion. Any  one  who  had  gone  to  the  manager's  office  after 
10.50  would  have  been  at  once  apprised  that  the  property 
did  not  belong  to  Henley.  The  question  whether  actual 
possession  was  taken  must  be  determined  in  the  same  way, 
whether  the  mortgagee  was  or  was  not  entitled  to  take 
possession. 

James,  L.J.:  The  language  of  the  mortgage  deed  puts 
the  matter  beyond  all  question,  because  it  is  quite  clear 
that  what  the  mortgagees  did  was,  at  the  time,  absolutely 
illegal,  and  that  illegal  act  could  give  them  no  right  at  all, 
because  thev  did  not  get  actual  possession  of  anything.  If 
a  man  walks  into  my  house  without  any  legal  right,  he 
does  not  thereby  get  possession  of  any  piece  of  funiture  in 
my  house ;  and  if  he  walks  into  my  manufactory  he  does  not 
thereby  acquire  any  right  to  the  goods  there.     This  rendera 

(»)  1  Ex.  D.,  286 ;  17  Eng.  R.,  434.  (*)  Law  Rep.,  6  Ch.,  626. 

(«)  2  H.  <k  C,  1,  8.  (*)  Law  Rep.,  9  Q.  B.,  286. 

(»)  Law  Rep.,  9  Ch.,  691 
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it  nnnecessary  for  us  to  express  any  opinion  as  to  what 
would  amount  to  actual  possession.  Where  a  man  has 
legally  obtained  actual  possession  of  a  house,  probably^  to 
some  extent  that  might  be  deemed  to  be  actual  possession 
of  the  goods  in  the  house.  Under  the  Bills  of  Sale  Act  it  is 
quite  clear  that  ther^  must  be  an  actual  possession,  and 
that  not  of  a  merely  formal  character.  Here  there  was  not 
any  actual  possession  ;  there  was  only  an  attempt  to  get 
possession,  an  illegal  attempt  which  failed. 

Mellish,  L.  J. :    I  am  of  the  same  opinion. 

Baggallay,  L.J.:    I  agree. 

Solicitors  for  trustee :  Oedge^  Kirby  &  Millett. 
Solicitors  for  mortgagees :  HoUams^  Son  &  Coward. 


[6  Chancery  Division,  816.] 
M.R.,  Nov.  6,  18,  1876  :   C.A.,  March  16,  17,  19,  24;  April  21,  1877. 

*In  re  Snell  (a  Solicitor).  [815 

SolicUor — Bill  of   Casta — Retainer   wUhoui   special    ImirucHowt — Jovmey  to  eoUeet 
Information  and  conduct  Negotiations — Solicitor  of  Public  Company. 

A  solicitor  had  a  retainer  to  act  generally  for  a  company,  and  also  a  special 
retainer  to  conduct  a  chancery  suit  on  behalf  of  the  company.  Beinff  employed  by 
another  client  to  go  to  America,  he  collected  information  on  behalf  of  the  company 
in  furtherance  of  their  suit,  but  without  special  instructions  from  the  company  to 
do  so.  On  his  return  to  England  he  reported  to  the  company  what  he  haa  done, 
and  they  made  use  of  the  information  he  had  obtained. 

He  afterwards  took  three  journeys  to  Paris  to  conduct  negotiations  for  a  com- 
promise of  the  same  suit,  without  instructions  from  the  company,  but  with  the 
knowledge  of  some  of  the  directors,  and  on  two  of  them  he  was  accompanied  by 
the  chairman : 

Held,  by  the  Court  of  Appeal  (reversing  the  decision  of  the  Master  of  the  Rolls), 
that,  under  the  special  circumstances  of  the  case,  the  solicitor  was  entitled  to  charge 
the  company  for  his  professional  services  in  America,  and  idso  for  his  professional 
services  and  expenses  on  his  journeys  to  Paris. 

Observations  on  the  rule  that  a  solicitor  must  not  undertake  journeys  on  behalf 
of  his  client  without  special  instructions. 

The  questions  in  dispute  in  this  case  arose  npon  a  sam- 
nions  to  review  the  taxation  of  the  bill  of  costs  of  Mr.  P. 
W.  Snell,  a  solicitor,  for  business  done  for  the  Flagstaff 
Silver  Mining  Company  of  Utah. 

The  facts  were  as  follows :  The  company  was  incorporated 
on  the  28th  of  November,  1871.  Its  principal  object,  as 
stated  in  the  memorandum  of  association  was  to  acquire 
and  develop  a  certain  freehold  mining  property  situate  in 
Salt  Lake  county,  in  the  territory  of  Utah,  in  the  United 
States,  and  known  as  the  Flagstaff  Claim.  The  property 
was  purchased  shortly  after  the  incorporation  of  the  com- 
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pany.     At  a  meeting  of  the  shareholders,  held  on  the  24th 
of  February,  1874,  the  then  directors  were  removed  and  a 
new  board  was  appointed;  and  at  a  meeting  of  the  new 
board,  held  on  the  6th  of  March  in  the  same  year,  the  then 
solicitors  of  the  company  were  discharged,  and  Mr.  Snell 
was  appointed  in  their  place.     On  the  21st  of  April  he  was 
directed  bv  the  board  to  commence  legal  proceedings,  in  the 
name  of  the  company,  against  the  former  directors,  in  ac- 
816]    cordance  with  a  resolution  that  *had  been  passed  at 
a  previous  meeting  of  the  shareholders.     A  bill  was  accord- 
ingly prepared,  and  was  filed  in  the  month  of  November ; 
to  this  bill  the  former  directors  and  one  E.  Davis  were 
defendants,  and  the  grounds  of  complaint  alleged  against 
them  were  as  follows :  That  shortly  before  the  incorporation 
of  the  company,  Davis,  who  was  then  residing  in  America, 
formed  the  design  of  acquiring  the  ownership  of  certain 
mines  in  the  Utah  district,  and  of  selling  them  at  large 
profits  to  joint  stock  companies  in  England,  his  scheme 
being  to  bring  them  out  in  succession,  and,  by  arranging 
for  the  payment  of  large  dividends  by  the  companies  first 
formed,  to  induce  the  public  to  subscribe  readily  for  those 
to  be  subsequently  brought  out ;  that  with  this  view  he,  in 
the  month  of  September,  1871,  entered  into  arrangements 
with  the  Salt  Lake  Mining  Company  for  the  purchase  of 
the  •  Flagstaff   Mine  for  £60,000,   and    shortly  afterwards 
caused  a  contract  to  be  entered  into  between  the  Salt  Lake 
Company  and  one  Horace  Nelson  Wilkins,  as  trustee  for 
the  intended  Flagstaff  Company,  for  the  sale  of  the  mine 
for  £300,000,  to  be  paid  as  to  £100,000  in  cash,  and  as  to 
the  balance  in  fully  paid-up  shares,  it  being  arranged  be- 
tweeti  Davis  and  the  Salt  Lake  Company  that,  though  the 
contract  was  expressed  to  be  entered  into  by  that  company, 
he  was  to  receive  the  difference  between  the  £60,000,  at 
which  he  had  agreed  to  purchase  the  mine  from  them,  and 
the  price  at  which  it  was  to  be  sold  to  the  new  company; 
that  the  Flagstaff  Company  was  promoted  by  Davis  with 
the  aid  of  the  original  directors,  and  that  by  the  articles  of 
association  the  contract  was  confirmed  and  declared  binding 
upon  the  company;  that  from  the  month  of  February,  1871, 
until  August,  1873,  dividends  of  large  amount  were  declared 
monthly,  and  paid  upon  the  shares  in  the  Flagstaff  Mine, 
by' means  of  wnich  Davis  not  only  realized  large  profits  in 
respect  of  the  shares  appropriated  to  him  as  part  of  the 
purchase  money,  but  was  enabled  to  form  two  other  com- 
panies called  the  Last  Chance  Company  and  the  Tecoma 
Silver  Mining  Company;   that  the  dividends  of  the  Flag- 
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staff  Company  were  for  the  most  part  paid  out*  of  capital 
and  out  of  moneys  borrowed  from  the  Last  Chance  and  Te- 
coma  compajiies;  and  that  the  directors  of  the  Flagstaff 
Company,  several  of  whom  were  also  directors  of  the  other 
companies,  had  wilfully  or  negligently  sacrificed  the 
^interests  of  their  shareholders.  The  bill  prayed,  [817 
amongst  other  relief,  that  both  Davis  and  the  directors 
might  make  good  to  the  Flagstaff  Company  the  amount  of 
profits  realized  by  Davis  from  the  before  mentioned  trans- 
actions, and  that  the  directors  might  also  make  good  to  the 
company  all  loss  and  damage  which  the  company  had  sus- 
tained by  the  breaches  of  trust  committed  by  him,  and  by 
their  improper  payments  of  dividends. 

The  counsel  by  whom  the  draft  of  the  bill  had  been  pre- 
pared advised  that  information  should  be  obtained  from 
America  as  to  several  matters  indicated  by  him,  and  at  the 
first  meeting  of  the  new  board  after  their  appointment  it 
was  resolved  to  investigate  not  only  the  financial  position 
of  the  company,  the  agreements  with  Davis,  and  the  acts  of 
the  late  directors,  but  also  to  inquire  into  the  Utah  manage- 
ment and  the  accounts  rendered  oy  it. 

When  the  draft  of  the  bill  had  been  prepared  it  was  sub- 
mitted to  the  directors,  but  in  consequence  of  certain  pro- 
posals having  been  made  by  Davis  for  a  compromise  of  the 
claims  against  him,  the  directors  resolved,  on  the  24th  of 
July,  1874,  that  the  filing  of  the  bill  should  be  postponed. 

Shortly  after  this,  on  the  11th  of  August,  1874,  Mr.  Snell 
went  to  Utah,  and  was  absent  from  England  until  the  end 
of  October.  The  visit  to  America  was  made  under  the  fol- 
lowing circumstances :  About  the  same  time  that  the  board 
of  directors  had  been  changed  by  the  shareholders  of  the 
Flagstaff  Company  and  Mr.  Snell  had  been  appointed  the 
solicitor  of  that  company,  the  shareholders  in  the  Tecoma 
Company  had  also  elected  a  new  board  of  directors  and  had 
appointed  Mr.  Snell  their  solicitor,  and  it  was  in  his  charac- 
ter of  solicitor  to  the  Tecoma  Company,  but  instructed  also 
on  behalf  of  at  least  one  other  company  originated  by 
Davis,  that  Mr.  Snell  went  to  America.  The  statement  of 
the  services  alleged  to  have  been  rendered  by  Mr.  Snell  to 
the  Flagstaff  Company  are  thus  given  in  his  affidavit  sworn 
on  the  7th  of  June,  1876 : 

*'In  course  of  the  preparation  of  the  bill  in  chancery  it 
became  necessary,  and  I  was  advised  by  counsel,  to  obtain 
from  America  information  as  to  the  position  of  the  com- 
pany, as  to  the  value  of  the  mine,  as  to  the  debts  alleged  to 
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be  due,  and  as  to  the  amount  of  ore  returned  from  the  mine 
previous  to  the  same  being  formed  into  a  company  as  well  as 
ol8]  the  present  time ;  and  as  I  was  proceeding  to*America 
on  other  business,  discussions  from  time  to*  time  were  had 
witli  the  directors  with  reference  to  my  journey  and  the 
information  to  be  obtained,  and  the  advisability  of  my  see- 
ing Mr;  John  Nelson,  and  Mr.  Patrick,  the  gentleman  who 
had  a  power  of  attorney  from  the  company,  and  who  also 
held  possession  of  the  mine  on  behalf  oi  Mr.  Davis,  un- 
der an  agreement  entered  into  with  him  by  the  old  direct- 
ors, and  which  agreement  it  was  thought  advisable,  if 
possible,  to  set  aside ;  and  getting  from  Mr.  Patrick  the 
present  position  of  the  company,  and  also  of  my  seeing  the 
company's  solicitors  at  Salt  Lake  City,  and  ascertaining 
what  steps  could  be  taken  to  enforce  the  rights  of  the  com- 
pany against  the  vendors  and  others  in  the  courts  in 
America;  and  accordingly  the  filing  of  the  bill  of  com- 
plaint in  the  court  here  was  delayed  until  I  should  return 
and  had  obtained  the  information  aforesaid.  After  my 
arrival  in  the  Salt  Lake  City  I  went  to  the  office  of  the 
Plagstaflf  Company  and  there  saw  Mr.  Patrick  and  obtained 
information  from  him,  and  I  also  inspected  the  books  of 
the  company,  particularly  with  reference  to  the  amount  of 
ore  which  had  been  raised  and  the  amount  of  bullion 
smelted  and  sold,  and  the  expense  of  raising  and  smelting 
the  same,  and  obtained  information  generally  as  to  the 
amounts  of  debts  and  liabilities  of  the  company;  and  with 
the  said  Mr.  Patrick  I  attended  several  times  on  Messrs. 
Baskin  &  Woolfe,  the  solicitors  of  the  company,  in  Salt 
Lake  City,  and  discussed  with  them  the  numerous  actions 
w^iich  were  brought  against  the  company,  and  the  neces- 
sity of  a  commission  being  sent  to  England  to  take  testi- 
mony, and  I  obtained  some  valuable  information  which  I 
required,  and  also  respecting  the  claims  made  against  the 
company  by  Captain  Forbes  and  Mr.  Maxwell.  I  visited 
two  or  tnree  times  the  furnaces  of  the  company  at  Sandy, 
about  thirteen  miles  from  Salt  Lake  City,  and  also  visited 
the  mine  and  went  all  through  it,  and  inspected  particu- 
larly the  mode  of  working  the  same,  and  acted  in  numer- 
ous matters  on  behalf  of  the  company  and  in  their  interests, 
so  as  to  be  in  a  position,  on  my  return  to  England,  to  inform 
the  directors  of  the  true  state  of  affairs  in  America,  and  to 
advise  them  the  best  course  to  adopt. 

"  I  also  made  numerous  inquiries  as  to  the  law  of  the 
United  States  respecting  foreign  corporations,  and  the  prob- 
819]    ability  of  any  *relief  being  obtainable  in  the  courts 
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of  Utah,   and   consulted  with    several    solicitors   on  the 
matter. 

"  In  the  course  of  my  investigation  I  found  that  the  creater 
part  of  the  ore  raised  at  the  mine  and  smelted  at  the  fur- 
naces, and  converted  into  base  bullion,  was  then  sold  to  the 
Omaha  Smelting  and  Refinery  Company  at  Omaha,  and  that 
probably  the  books  of  the  company  there  would  show  the 
amount  of  bullion  belonging  to  tne  companj^  which  had 

gassed  through  their  hands,  and  I  accordingly  visited 
>maha,  staying  there  three  or  four  days  inspecting  the 
books  of  the  Refinery  Company,  and  obtaining  extracts 
therefrom,  and  I  had  no  other  business  to  transact  at 
Omaha. 

'*0n  receiving  information  from  Mr.  Patrick  that  Mr. 
Davis  had  left  I^aris  for  New  York  in  consequence  of  his 
hearing  that  I  was  in  America,  and  Mr.  Patrick  having  ex- 
pressed a  wish  that  I  should  meet  Mr.  Davis  at  New  York, 
with  a  view  of  coming  to  some  settlement  with  him,  I  ac- 
cordingly for  some  days  delaved  m^  journey  home  to  Eng- 
land to  enable  me  to  see  Mr.  Davis.  I  did  see  him  with 
Mr.  Patrick,  with  a  view  to  a  settlement  with  the  company, 
and  Mr.  Davis  said  he  would  go  to  Salt  Lake  City,  and  on 
his  return  to  Europe  he  would  let  me  know  and  would  then 
see  me,  as  he  was  anxious  to  come  to  some  arrangement. 

"I  had  no  other  business  whatever  which  required  my 
presence  at  the  furnaces  of  the  company  at  Sandy,  or  at  the 
mines,  or  at  Omaha,  but  I  transacted  the  business  at  those 
places  to  the  best  of  my  ability  for  the  purpose  of  obtaining 
information  which  I  considered  would  be,  and  I  have  no 
doubt  has  been,  of  material  benefit  to  the  company." 

On  the  other  hand,  Mr.  Tweed,  the  chairman  of  the  com- 
pany, in  his  affidavit  of  the  6th  of  July,  1876,  stated  as 
follows : — 

*'I  attended  most  of  the  board  meetings  of  the  directors, 
and  was  fully  cognizant  of  all  matters  in  connection  with  the 
company,  and  no  directions  or  instructions  were  given  at  any 
board  meeting  to  Mr.  Snell,  the  then  solicitor  of  the  com- 
pany, to  go  to  America  on  the  company's  business,  nor  were 
any  such  directions  given  to  him  by  myself  individually,  nor, 
to  the  best  of  my  knowledge  and  belief,  by  the  other  direct- 
ors, nor  were  any  such  directions  ^forwarded  to  him  [820 
in  America :  and  I  was  not  aware,  until  after  his  return, 
that  he  had  even  been  to  the  company's  works,  when,  in 
consequence  of  a  communication  made  by  him  through 
Mr.  Mackenzie,  one  of  the  directors,  that  he  had  what  he 
22  Eng.  Rep-  62 
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tenned  valuable  information  respecting  the  company's  affairs 
in  America  to  impart,  the  board  requested  his  attendance  at 
another  board  meeting  to  impart  the  same ;  but  I  am  not 
aware  that  the  company  has  benefited  in  any  way  whatever 
from  any  information  derived  from  his  journey  to  that 
country." 

Sir  Leopold  Heath,  another  director,  in  his  aflSdavit, 
made  substantially  the  same  statement. 

Mr.  Snell  made  a  further  aflSdavit  on  the  13th  of  July,  in 
which  he  reiterated  the  statements  contained  in  his  affida- 
davits  of  the  7th  of  June,  and  on  the  20th  of  July  he  was 
cross-examined  on  both  his  affidavits,  and  then  stated  as 
follows : — 

'*When  I  left  England  I  did  intend  to  visit  Flagstaff 
Mine  and  works,  to  the  knowledge  of  the  directors  of  that 
company,  and  acting  under  the  advice  of  counsel  that  it 
was  most  important  that  evidence  should  be  obtained  from 
Utah  for  the  purposes  of  the  suit,  and  also  as  to  the  general 
business  of  the  company.  It  was  not  mentioned  at  a  board 
meeting,  because  some  members  of  the  board  did  not  wish 
it  to  be  known  to  the  defendants  in  the  suit,  who  would  be 
likely  to  hear  of  it  from  the  officers  of  the  company.  The 
chairman,  Mr.  Tweed,  with  whom  I  was  always  m  most 
confidential  communication,  was  aware  of  it.  He  did  not 
instruct  me  to  go;  I  received  no  official  instructions;  I 
acted  in  my  capacity  as  solicitor  of  the  companj^,  and  did 
what  I  considered  for  their  interest.  It  was  publicly  stated 
by  me  at  a  meeting  of  the  shareholders,  at  which  the  direct- 
ors were  present,  that  I  was  going  to  America.  I  do  not 
think  I  stated  on  what  business  I  was  going,  but  the  directors 
perfectly  well  knew  that  I  was  going  on  business  connected 
with  Davis,  the  principal  defendant  in  the  suit,  who  was 
also  connected  with  the  Tecoma  Mine,  and  other  American 
speculations." 

After  this  cross-examination  Mr.  Tweed  and  Sir  Leopold 
Heath  made  further  affidavits  on  the  27th  of  July,  and  re- 
peated in  substance  the  statements  previously  made  by 
them. 

821]  ^Respecting  this  visit  to  America  Mr.  Snell' s  bill  of 
costs  contained  the  following  item  : — 

"Aug.  6,  1874.  Attending  board  meeting,  on  a  discussion 
being  raised  on  my  visit  to  America,  and  on  my  informing 
the  board  that  I  should  leave  London  on  the  11th  instant, 
and  receiving  instructions  from  them  to  visit  the  mines  and 
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company's  property  and  make  inquiries  relative  to  the 
working  and  management  thereof  in  America,  and  especially 
as  to  the  smelting  operations  at  Omaha,  and  also  to  inquire 
into  the  position  of  the  suits  now  pending  against  the  com- 
pany in  the  American  courts,  and  ascertain  what  evidence 
It  would  be  necessary  to  adduce  on  behalf  of  the  company." 

In  the  minute  book  of  the  board  there  was  no  entry  of 
any  such  instructions  or  discussion,  and  Mr.  Snell  Stated  in 
his  evidence  that  this  item  was  not  introduced  into  the  bill 
of  costs  from  any  contemporaneous  notes  in  equal  detail 
made  by  himself,  but  from  concise  notes  dictated  by  him 
to  one  of  his  clerks  and  taken  down  in  shorthand,  which 
guided  him  in  making  out  the  item  when  he  prepared  the 
bill  of  costs.  The  original  shorthand  notes,  however,  were 
not  produced,  as  the  clerk  had  left  his  service.  Then 
followed  the  following  item  respecting  the  services  in 
America : — 

*' Aug.  11  to  Oct.  29.  Attending  at  the  offices  of  the  com- 
pany, in  Salt  Lake  City,  on  Mr.  J.  N.  H.  Patrick,  the  man- 
ager of  the  company,  perusing  the  accounts  of  the  company 
and  going  fully  into  the  same,  and  obtaining  information  as 
to  the  affairs  of  the  company  and  the  mode  in  which  the 
business  was  carried  on,  and  numerous  attendances  on  Mr. 
Patrick,  Mr.  Barber,  and  Mr.  Walker,  as  to  the  amount  of 
ore  raised  and  sold  from  the  mine  and  the  debts  and  liabil- 
ities of  the  company ;  several  attendances  at  the  furnaces  at 
Sandy,  inspecting  the  books  there  and  the  mine,  and  going 
through  the  same,  and  comparing  the  workings  with  the 
plans,  and  obtaining  explanations  from  Mr.  Collins  and 
other  persons  as  to  the  value  of  the  mine,  and  afterwards 
attendances  on  Mr.  Patrick,  going  fully  with  him  into  the 
charges  made  in  the  bill,  which  was  alreadv  prepared  and 
printed,  and  arranging  to  meet  Mr.  Davis,  who,  he  informed 
me,  was  going  to  America  for  that  purpose;  and  taking 

J'ourney  to  Omaha,  where  the  principal  ^quantity  of  [822 
)ullion  obtained  from  the  mine  was  sola;  inspecting  the 
books  of  the  Omaha  Smelting  Company,  and  taking  extracts 
therefrom  showing  the  quantity  of  bullion  received  and 
paid  for  since  the  company  was  formed  ;  and  attending  with 
Mr.  Patrick  or  Mr.  Davis  in  New  York ;  discussing  the 
position  of  matters  fully  with  him  at  several  interviews,  and 
ultimately  Mr.  Davis  said  he  was  going  to  Salt  Lake  City 
and  would  look  into  matters,  and  on  his  return  to  Paris  he 
would  be  glad  to  see  me  and  listen  to  any  proposition  for  a 
settlement,  but  he  would  have  nothing  to  do  with  Mr.  Ser- 
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geant  Sleigh,  Mr.  Murray,  or  any  othpr  member  of  the  com- 
mittee ;  and  attendances  at  Salt  Lake  City  on  Messrs.  Baakiu 
&  Woolfe,  the  company's  legal  advisers  there;  conferring 
with  them  aa  to  the  action  pending  against  the  compauy, 
and  giving  them  particulars,  and  on  its  being  decided  to 
issue  a  commission  to  London  to  examine  witnesses  thereon, 
and  giving  them  names  to  whom  to  direct  the  commis- 
sion—£150." 

Mr.  Snell  arrived  at  Liverpool  on  the  morning  of  the  28th 
of  October,  and  telegraphed  the  fact  of  his  arrival  to  hia 
clerk  in  London.  Mr.  Mackenzie,  who  was  one  of  the 
directors  of  the  Flagstaff  Company,  and  also  a  director  of 
the  Tecoma  Company,  called  at  Mr.  Snell's  ofBcea  on  his 
way  to  a  board  meeting  of  the  former  company,  and  having 
heard  there  of  Mr.  Snell's  arrival  at  Liverpool,  informed  his 
brother  directors  in  the  Flagstaff  Company  of  the  fact,  and 
they  at  once  passed  a  resolution  to  the  effect  "that  Mr. 
Snell  should  be  asked  to  attend  the  board  which  liad  been 
appointed  to  be  held  on  the  Slst,  to  give  such  information 
as  ne  may  be  able  as  to  the  mint),"  &c.  Mr.  Snell  attended 
the  board  meeting  of  the  31st,  in  accordance  with  the  re- 
quest so  made  to  nim,  and  the  directors'  minute  book  con- 
tains the  following  items  as  to  what  took  place  upon  that 
occasion : — 

"Mr.  Snell  attended  the  board  by  request,  and  gave  in- 
formation as  to  his  journey  to  Salt  Lake  and  his  interview 
with  Messrs.  Davis  and  Patrick." 

"Resolved,  That  the  bill  in  chancery  as  prepared  be  at 
once  filed,  bnt  that  a  letter  be  sent  with  the  bill  to  the  de- 
fendants to  the  effect  that  the  directors  are  still  desirous  to 
effect  a  compromise." 

823]     *Accordingly,  on  the  6th  of  November  the  bill  was 
tiled,  having  been  resettled  subsequently  to  Mr.  Snell's  re- 
turn, and  as  alleged  by  him  with  reference  to  the  informa- 
tion obtained,  by  him   in   America.     Sir  Leopold  Heath 
appeared  to  have  taken  an  active  part  in  such  resettlement. 
The  other  items  which  were  disputed  related  to  three 
iourneys  which  Mr.  Snell  made  to  Paris  on  the  8th  and  25th 
anuary,  and  the  25th  of  March,  1875.     These  journeys 
I  undertaken  for  the  purpose  of  settling  the  terms  of^a 
promise  with  Mr.  Davis.     The  evidence  as  to  the  cir- 
stances  under  which  these  journeys  were  made  was 
radictory.     No  resolution  was  passed  by  the  board  of 
:tors,  nor  were  any  written  instructions  given  directing 
Snell  to  undertake  any  of  these  journeys,  but  they  were 
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undertaken  with  the  knowledge  of  some  of  the  directors, 
and  on  the  last  two  journeys  Mr.  Snell  was  accompanied  by 
Mr.  Tweed,  the  chairman  of  the  company.  Mr.  Tweed, 
liowever,  stated  in  his  evidence  that  Mr.  SneU  undertook 
the  journeys  on  account  of  the  Tecoma  Company,  and  not 
of  tlie  Flagstaff  Company,  and  that  the  interest  of  the  Flag- 
staff Company  was  represented  by  himself,  and  not  by  Mr. 
Snell.  The  account  of  the  matter  given  by  Mr.  Snell  in  his 
first  affidavit  was  as  follows : — 

"Having  informed  the  board  of  all  my  proceedings  in 
America,  and  of  my  interview  with  Mr.  Ijavis,  and  of  his 
having  intimated  to  me  that  when  he  returned  to  Europe 
he  would  like  to  see  me  to  endeavor  to  come  to  some  settle- 
ment, it  was  understood  that  immediately  I  received  any 
such  intimation  I  should  go  to  Paris  and  see  Mr.  Davis, 
and  accordingly  having  received  such  intimation  the  day 
before  Cliristmas  Day,  1874,  I,  at  the  greatest  inconvenience, 
went  to  Paris  on  the  evening  of  Christmas  Day  and  met  Mr. 
Davis,  and  there  discussed  fully  the  position  of  matters 
with  him,  and  also  as  to  what  terms  could  be  arranged  with 
regard  to  the  old  directors,  and  on  my  return  from  Paris  I 
communicated  the  fact  of  my  journey  to  some  of  the  direct- 
ors, although  I  may  not  have  done  so  at  a  board  meeting, 
in  (ionsequence  of  the  board  being  then  divided  into  two 

Ear  ties,  and  I  was  instructed  to  do  everything  I  could  to 
ring  about  a  satisfactory  settlement,  bearing  in  mind  the 
difficulties  the  company  was  in  with  reference  to  its  financial 
affairs. 

*''In  consequence  of  these  instructions  I  found  it  [824 
necessary  to  have  an  interview  with  Mr.  Davis,  and  accord- 
ingly I  proceeded  to  Paris  and  had  an  interview  with  him 
on  the  8th  of  January,  1875,  and  again  discussed  with  him 
fully  the  position  of  matters  and  the  difficulty  of  getting 
the  old  directors  to  do  anything,  and  my  interview  with 
tlieir  legal  advisers,  and  ultimately  arranging  certain  terms 
with  him  which  I  thought  could  be  carried  out,*  and  he 
promised  to  communicate  with  the  old  directors,  and  if  thev 
refused  to  carry  out  the  same  he  would  arrange  terms  with 
the  company  without  reference  to  them  ;  and  on  my  hearing 
from  him  I  arranged  for  an  interview  between  himself  and 
the  chairman  of  the  company  and  myself,  so  as  to  finally 
settle  the  terms,  and  I  positively  believe  that  these  inter- 
views were  the  means  of  the  ultimate  settlement  of  the  suit, 
whereby  the  company  obtained  the  funds  so  much  needed, 
and  had  not  these  funds  been  then  obtained  the  company 
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would  have  been  wound  up  on  Captain  Forbes'  petition, 
wliich  had  then  been  presented." 

The  Taxing  Master  allowed  the  enra  of  £100  for  the  ser- 
vices done  for  the  company  during  the  joarney  to  America, 
and  he  also  allowed  the  expenses  of  the  three  journeys  to 
Paris,  together  with  live  guineas  a  day  during  the  time 
which  they  occupied. 

The  company  took  out  a  summonB  to  review  this  taxation, 
objecting  to  the  decision  of  the  Taxing  Master  on  these 
items.  The  summons  was  heard  before  the  Master  of  the 
Bolls  on  the  6th  of  November,  1876. 
Chitty,  Q.C.,  and  Bush,  for  the  company. 
Cookson,  Q.C.,  and  Qros-Beiwr  Woods,  for  Mr.  Snell. 
Jessel,  M.R,:  1  have  no  hesitation  in  disallowing  the 
first  item.  A  solicitor  has  no  right  to  take  special  journeys 
or  to  go  to  foreign  countries  at  the  expense  of  hia  client 
without  specific  instrnctions :  nothings  is  better  settled: 
otherwise  the  nnfortanate  client,  in  giving  a  retainer  to  a 
solicitor,  would  thereby  authorize  him  to  travel  all  over  the 
world  at  his  expense.  If  this  question  were  now  to  be 
decided  for  the  first  time.  I  should  so  decide  it,  but  it  has 
825]  been  settled  as  *long  as  I  have  known  anything 
about  the  taxation  of  solicitors'  bills  of  costa. 

But  then  it  is  said  that  if  a  solicitor  is  instructed  to  go  to 
the  United  States  of  America  to  visit  one  of  tlie  most  distant 
portions  of  the  territory,  the  territory  of  Utah,  he  is  entitled 
to  go  there  at  the  expense  and  costs  of  the  client  who  so 
instructs  him,  and,  when  there,  to  transact  any  business  he 
pleases  on  behalf  of  any  other  client  whose  general  solicitor 
lie  happens  to  be,  at  any  costs  he  thinks  fit,  without  any 
communication  with  that  other  client,  and  without  receiving 
any  instructions  from  him  ;  and  that  when  he  comes  home, 
merely  because  he  tells  the  client  that  he  has  obtained  such 
information,  he  is  entitled  to  charge  for  it.     I  entirely  dis- 
sent from  that  proposition.     The  same  principle  applies  to 
a  solicitor  doing  business  for  the  client  in  this  distant  por- 
tion of  the  world  as  to  his  going  there ;  on  account  of  the 
enormous  expense— the  extroadinary  and  unusual  expense 
— to  which  the'  solicitor  is  putting  the  client,  and  which  his 
ral  retainer  does  not  cover,  lie  must  have  some  special 
actions  for  the  purpose.     And  indeed  it  appears  to  me 
this  was  the  view  of  tlie  Taxing  Master,  and  that  I  am 
liflfering  from  him  in  law  in  tlie  slightest  degree.     The 
rence  is  rather  one  of  fact.     He  chose  on  the  evidence 
sbelieve  the  statement  of  the  directors,  which  he  treated 
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as  incredible,  that  tliey  did  not  know  that  Mr.  Snell  was 
visiting  the  mines  or  doing  any  business  for  the  company. 
Now,  their  credibility  was  not  shaken  in  any  shape  or  way 
tliat  I  have  heard,  for  there  is  no  contradiction  by  Mr.  Snell 
or  by  anybody  else.  I  have  no  reason  whatever  to  disbelieve 
the  directors.  To  my  mind,  the  statement  mad^  by  Mr. 
Snell  appears  incredible  in  itself.  It  appears  to  me  that 
the  sole,  ground  on  which  the  Taxing  Master  acted,  namely, 
that  the  statement  of  the  directors  was  so  incredible  that, 
even  in  the  absence  of  contradiction,  he  thought  they  must 
have  sanctioned  Mr.  SnelPs  proceedings,  entirely  fails. 
Consequently,  in  my  opinion,  the  solicitor  having  done  the 
business  without  the  knowledge  of  his  clients,  this  item 
must  be  disallowed.  The  business  required  special  in- 
structions. 

This  alone  would  be  sufficient  to  dispose  of  the  item,  but 
there  is  another  ground  on  which  I  should  disallow  it.  A 
solicitor's  bill  when  brought  here  for  taxation  is  bound  to 
disclose  matters  in  *sufficient  detail  to  enable  a  person  [826 
ordinarily  acquainted  with  the  business  to  tax  it.  Now,  in 
the  case  of  ordinary  items,  that  is  done  in  the  greatest  de- 
tail. Indeed,  if  there  is  one  fault  rather  than  another  to  be 
found  with  an  ordinary  solicitor's  bill  it  is  that  there  is  too 
much  detail ;  but,  on  the  other  hand,  nothing  can  be  better 
established  than  that  it  will  not  do  for  a  solicitor  to  put  a 
whole  mass  of  business  together  and  to  charge  a  lump  sum,  so 
that  no  one  can  tell  whether  a  proper  allowance  can  be  made 
for  it  or  not,  or  whether  he  has  overcharged  or  not.  The 
thing  requires  dissection  ;  particulars  and  details  must  be 
furnished,  and  it  is  not  until  you  get  them  that  you  can  find 
out  whether  he  has  made  a  proper  charge  or  not.  In  this  par- 
ticular instance  Mr.  Snell  has  proceeded  upon  an  item  which 
it  is  only  necessary  to  read  to  see  that  it  is  not  an  item  which 
can  properly  be  allowed  in  a  bill  of  costs.  The  item  is  a 
single  item,  and  although  it  is  rather  long  I  can  hardly 
make  ray  judgment  intelligible  without  reading  it.  [His 
Lordship  read  the  item  dated  August  11  to  October  29.] 
Now  the  item  disallows  itself,  so  to  speak.  It  is  not  pos- 
sible to  make  out  what  it  is  worth.  It  is  obvious  that  this 
is  not  the  proper  mode  of  making  out  a  bill  of  costs. 

The  next  observation  which  occurs  to  me  upon  this  item 
is  this,  that  although  it  looks  as  if  the  whole  time  were  oc- 
cupied in  the  company's  business,  it  appears  to  me  upon  the 
evidence  that  between  the  11th  of  August  and  the  29th  of 
October  Mr.  Snell  was  not  employed  during  the  whole  of  that 
period  in  the  company's  business,  but  only  lor  a  part  of  it. 
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Without  meaning  to  impute  any  dishonest  intention  to  Mr. 
Snell,  I  am  satisfied  that  this  is  not  a  bojia  fide  charge  fairly 
made  against  the  company;  but  that,  having  been  over  there 
for  the  purpose  of  the  business  of  other  companies,  he 
thought  it  as  well,  if  he  could,  to  do  some  business  for  this 
company,  and  so  make  some  charge  for  it.  I  think  the 
charge  should  be  disallowed  by  the  Taxing  Master,  and  I 
shall  so  direct. 

[As  to  the  second  item,  namely,  the  costs  of  the  journeys 
to  raris,  his  Lordship  held  that  it  ought  not  to  have  been 
allowed  by  the  Taxing  Master  in  the  face  of  Tweed's  uncon- 
tradicted statement.  His  Lordship  then  continued :]  There 
is  another  ground  on  which  this  item  should  be  disallowed, 
827]  and  it  is  this :  Where  *the  client's  special  instructions 
are  required,  so  that  the  general  retainer  of  the  solicitor 
does  not  cover  the  work  done,  and  the  solicitor  swears  to 
the  special  instructions,  which  were  verbal  only,  and  the 
client  denies  them,  and  there  is  no  further  evidence,  then, 
according  to  the  rules  laid  down  by  my  predecessor,  and 
constantly  acted  upon  during  the  whole  course  of  his  judi- 
cial career,  the  solicitor  cannot  ask  the  court  to  establish 
the  case  against  the  client,  it  being  simplv  oath  against  oath, 
and  nothing  more.  It  is  the  duty  of  the  solicitor  to  take 
instructions  in  writing,  and  if  he  chooses  to  neglect  this 
duty  and  take  a  special  journey  without  instructions  in 
writing,  he  must  take  the  consequences. 

Then  there  is  a  third  ground  on  which  I  decide  this  against 
Mr.  Snell,  and  it  is  this :  Mr.  Snell  had  the  ordinary  retainer 
as  solicitor  of  the  company,  and  he  had  a  special  retainer 
to  conduct  the  chancery  suit,  and  that  is  all.  He  had  no 
special  instructions  to  go  to  Paris,  either  on  account  of  the 
suit  or  anything  else.  That  was  admitted.  That  being  so, 
he  says  he  went  to  Paris  with  a  view  to  bring  about  the  com- 
promise of  this  chancery  suit.  Now  a  solicitor  has  no  right, 
under  the  general  retainer  of  a  solicitor,  to  conduct  a  chan- 
cery suit  or  to  make  journeys  abroad.  As  a  general  rule 
he  has  no  right  even  to  make  journeys  in  England,  and 
therefore  it  is  imp6ssible  for  Mr.  Snell  to  say  that  either 
without  the  previous  authority  or  the  subsequent  sanction 
of  the  company  to  his  taking  this  journey  he  nas  a  right  to 
charge  the  company  merely  because  he  had  the  general  re- 
tainer to  conduct  a  chancery  suit.  I  should  really  not  only 
be  impugning  a  series  of  decisions  by  which  I  am  bound, 
^  which,  no  doubt,  have  generally  been  applied  to  journeys 
taken  in  England,  and  to  country  solicitors  coming  to  town 
to  conduct  a  suTt  here — I  suppose  the  same  rule  would  ap- 
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ply  to  a  solicitor  going  from  town  to  the  assizes — but  I 
should  be  going  further,  because  where  the  journey  is  out 
of  the  jurisdiction  it  cannot  be  pretended  that  the  retainer 
to  conduct  business  as  solicitor  of  the  High  Court  of 
Chancery,  which  was  all  Mr.  Snell  was  in  this  case,  could 
authorize  him  to  act  for  a  person  abroad  without  special 
authority  'and  out  of  the  jurisdiction.  In  my  opinion  I 
should  be  doing  the  greatest  possible  mischief  if  I  were 
either  to  contravene  the  rule  or  to  add  to  it,  because  a  so- 
licitor, when  retained,  has  a  very  large  authority  already. 
*If  I  were  to  hold  that  the  mere  retainer  of  a  soli-  [828 
citor  to  conduct  a  chancery  suit  gave  him  an  authority  to 
compromise  it  abroad  or  to  take  journeys  to  America  or  to 
France,  as  this  gentleman  seems  to  have  done,  without  spe- 
cial authority,  where  would  the  liability  of  a  client  end  ? 
No  man  in  his  senses  would  give  a  retainer  again :  he  would 
-say,  "No,  I  must  restrict  you  from  doing  more  than  attend- 
ing to  this  matter  in  the  courts,"  to  the  great  detriment,  in 
many  cases,  of  the  client.  It  appears  to  me  it  would  be  a 
very  bad  extension  of  the  rule  to  assume  that  the  general 
authority  of  the  solicitor  extended  to  anything  of  the  sort 
that  has  been  suggested.  Therefore  I  shall  decide  this  case 
on  the  general  rule,  without  saying  that  there  may  not  be 
an  exception — as  there  are  exceptions  to  all  rules;  for  it 
may  be  possible  to  imj)ute  some  subsequent  sanction  to  the 
client.  If  a  client,  for  instance,  allowed  his  solicitor  to  go  to 
Paris  to  compromise  a  suit,  and  when  he  came  back  to  Lon- 
don he  told  him  he  had  been  to  Paris  and  made  the  compro- 
mise, and  made  over  to  the  client  £3,000,  I  should  then  say 
that  the  client  had  sanctioned  the  journey:  I  should  feel 
under  no  difficulty  in  that  case  in  saying  that  there  was  a 
subsequent  sanction.  But  this  is  a  case  in  which,  as  it  ap- 
pears to  me,  there  was  neither  a  prior  nor  a  subsequent 
sanction.  As  I  said  before,  I  am  not  even  satisfied  upon 
the  merits  that  he  did  anything  for  the  company,  or  that 
lie  went  on  the  company's  business,  and  I  shall  therefore 
disallow  this  item  also. 


From  this  decision  Mr.  Snell  appealed.*  The  appeal  cam^ 
on  to  be  heard  on  the  16th  of  March,  1877. 

Cookson^  Q.C.,  and  Orosvenor  Woods y  for  the  appellant: 
We  admit  the  principles  laid  down  by  the  Master  of  the 
Rolls,  but  those  principles  have  no  application  to  the  pres- 
ent case.  In  the  first  place,  with  re8i)ect  to  the  journey  to 
America,  Mr.  Snell  has  made  no  charge  for  the  expense  of 
the  journey  there  and  back,  because  he  undertook  the 
22  Eng.  Rep.  63 
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journey  on  the  business  of  another  company.     But  being  at 
that  distance  from  England,  and  having  the  opportunity  oE 
obtaining  important  information  and  otherwise  doing  great 
service  to  the  Flagstaff  Mining  Company,  he  spent  a  con- 
siderable amount  of  time  and   trouble  in  doing  so.     He 
829]    would  *have  been  inexcusable  if  he  had  not  done  so. 
If  a  solicitor,  who  is  travelling  for  pleasure  at  a  distance 
from  home,  has  the  opportunity  of  collecting  evidence  or 
doinff  other  business  for  his  client,  although  not  specially 
sent  for  that  purpose,  there  is  no  rule  against  his  charging 
for  it.      In  the  present  case,  although  Mr.  Snell  had  no 
special  retainer  from  the  company  to  go  to  America,  yet  it 
is  clear  from  the  evidence  that  the  directors  knew  that  he 
was  going  there,  and   expected   him  to  gain  information 
which  would  assist  them  in  their  suit  in  Utah.     Moreover, 
as  soon  as  he  returned  they  sent  for  him  to  hear  a  report  of 
his  proceedings,  and  made  use  of  the  information  which  he 
had  collected  in  the  prosecution  of  the  suit.     If  the  informa- 
tion had  not  turned  out  to  be  useful,  or  if  some  of  the 
services  performed    by  Mr;   Snell   had    not   been   strictly 
professional,  it  would    have  made  no  difference:     Waring 
V.  Williams  {').    The  Master  of  the  Rolls  considered  that 
the  form  in  which  the  charge  for  work  done  in  America 
was  made  was  irregular,  as  the  details  were  not  given  at 
length  ;   but  that  objection  is  now  too  late.     If  it  had  been 
taken  before  the  Taxing  Master,  Mr.  Snell  would  have  had 
the  opportunity  of  amending  the  charge  and   adding  the 
details. 

With  respect  to  the  journeys  to  Paris,  the  case  is  still 
clearer :  for  although  no  formal  resolution  was  passed  by 
the  board,  several  of  the  directors,  including  the  chairman, 
who  usually  acts  in  such  matters  for  the  board,  sanc- 
tioned them,  and  the  company  had  the  advantage  of  what 
was  done. 

Chitty,  Q.C.,  and  Bush^  for  the  Flagstaff  Mining  Com- 
pany :  With  respect  to  the  journey  to  Utah,  it  is  not  pre- 
tended by  Mr.  Snell  that  he  had  any  special  retainer  to 
transact  any  business  there  for  the  company.  He  states, 
indeed,  that  the  directors  were  informed  by  him  at  the  meet- 
ing of  the  6th  of  August  of  his  intention  to  go  there,  and 
that  they  then  gave  him  instructions  to  obtain  information 
about  their  mine  ;  but  there  is  no  entry  in  the  minute  book 
of  any  such  instructions,  and  the  statement  only  rests  on 
Mr.  Snell' s  memory,  and  is  contradicted  by  the  chairman. 
The  general  rule  is,  that  a  solicitor  has  no  right  to  charge 

(»)  2  Beav.,  I. 
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liis  client  with  the  expense  of  journeys  without  special  in- 
structions, even  in  *England  ;  and  that  applies  with  [830 
greater  force  to  journeys  in  fdreign  countries :  Re  Sevan  (*). 
And  this  rule  ought  to  be  most  strictly  kept  to  in  the  case 
of  public  companies,  otherwise  the  greatest  irregularities 
would  take  place.  In  the  present  case  the  company  had  a 
solicitor  at  Utah,  who  could  have  obtained  for  them  all  the 
information  which  they  required  ;  Mr.  Snell' s  services  there 
were  quite  unnecessary.  There  is  no  proof  that  the  com- 
pany on  Mr.  Snell's  return  made  use  of  the  information 
which  Mr.  Snell  had  procured.  The  evidence  of  what  actu- 
ally took  place  on  his  return  to  England  is  very  contra- 
dictory, and  the  onus  is  on  him  to  show  that  the  company 
adopted  and  profited  by  his  services.  We  also  object  to 
the  form  in  which  the  charge  is  made,  the  work  of  more  than 
two  months  being  compressed  into  one  paragraph  without 
giving  the  details. 

As  to  the  journevs  to  Paris,  we  say  that  Mr.  Snell  took 
them  on  behalf  or  the  Tecoma  Company,  and  not  of  the 
Flagstaff  Company.  He  admits  that  he  had  no  formal  in- 
structions from  the  board;  and  what  took  place  between 
him  and  the  individual  directors  can  give  him  no  power  to 
charge  the  company.  His  object  being  to  negotiate  a  com- 
promise of  the  suit,  he  ought  to  have  been  especially  careful 
to  have  a  special  retainer. 

Orosvenor  Woods,  in  reply. 

April  21.  Baggallay,  L.J.,  delivered  the  judgment  of 
the  Court  (James,  Mellish,  and  Baggallay,  L.J  J.)  His  Lord- 
ship, after  referring  to  the  xjircumstances  attending  the  in- 
stitution of  the  suit  by  the  company  against  Davis,  and 
reading  the  passages  from  Mr.  Snell's  amdavits  containing 
the  account  of  his  visit  to  Araericia,  continued  : 

Now,  having  regard  to  the  nature  of  the  case  made,  or 
attempted  to  be  made,  by  the  bill,  it  was  at  the  time  when 
Mr.  Snell  left  England  not  only  possible  but  in  a  great  de- 
gree probable  that  information  could  be  obtained  by  his 
personal  inquiries  at  Salt  Lake  City,  and  at  Sandy  and 
Omaha,  which  would  prove  useful  not  only  as  regarded  the 
ultimate  frame  of  the  bill,  the  filing  of  which  had  only  been 
temporarily  postponed,  and  the  evidence  by  which  it  was 
to  be  supported,  but  also  as  a  guide  in  reference  to  the 
*then  proposed  or  any  other  compromise  of  the  con-  [831 
templated  litigation. 

It  has  been  urged  on  the  part  of  Mr.  Snell,  first,  that 
what  he  did  when  in  America  was  done  in  pursuance  of 

0)  20  Boav.,  146. 
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instructions  given  to  him  by  the  dlrectora  before  he  left 
England ;  secondly,  that  it  was  within  his  general  and 
special  retainer  on  behalf  of  the  company;  and  thirdly, 
that  it  was  adopted  and  acted  upon  by  the  company  after 
his  return.  Upon  the  first  and  third  of  these  proposi- 
tions there  is  a  conflict  of  evidence  whicli  it  is  necessary  to 
examine. 

[His  Lordship  then  read  the  passage  from  the  affidavits  of 
Mr.  Snell  and  of  Mr.  Tweed,  and  also  the  passage  from  tlie 
cross-examination  of  Mr.  Snell,  set  forth  above,  and  referred 
to  the  further  affidavits  of  Mr.  Snell,  and  Mr.  Tweed  and 
Sir  Leopold  Heath,  and  continued:] 

Now,  at  first  sight  these  conflicting  statements  appear  to 
be  irreconcilable,  and  whilst  the  Taxing  Master  has  given 
credit  to  the  statement  of  Mr.  Snell,  the  Master  of  tbe  Bolls 
has  rejected  Mr.  Snell's  testimony,  and  adopted- in  its  en- 
tirety the  statement  of  the  directors.  AVe  are  unable  to 
concur  in  either  of  these  views.  It  appears  to  us  that  both 
statements  are  more  or  less  exaggerated,  not  perhaps  inten- 
tionally, but  by  reason  of  the  same  circumstances  having 
been  regarded  from  different  points  of  view  by  the  two 
parties. 

Having  regard  to  the  fact  that  the  new  board  of  directors 
had  been  brought  into  power,  and  that  Mr.  Snell  had  been 
appointed  the  solicitor  of  the  company  for  the  express  pur- 
pose to  which  reference  has  already  been  made,  and  that  in 
furtherance  of  such  purpose  a  bill  had  been  prepared,  the 
liling  of  which  was  only  delayed  in  consequence  of  a  pro- 
posal by  Davis  for  a  compromise,  it  appears  to  us  almost 
incredible  that  the  directors  should  at  such  a  time  have 
viewed  with    indifference    the    visit  of    their    solicitor  to 
America,  and  his  possible  prolonged  stay  there,    during 
which  time  they  would  be  deprived  of  the  benefit  of  that 
advice  and  assistance  to  afford  which  he  had  been  expressly 
appointed ;   and  not  only  this,  but  that  they  should  have 
failed  to  perceive  the  important  information  which  be  might 
ibly,  if  not  probably,  obtain  during  his  visit.     That 
were  cognizant  of  hia  intended  visit  to  America  is 
denied,    that    they  eagerly  sought  on  his  return  for 
]    *the  information  which  he  had  obtained,  and  at  once 
led  themselves  of  it,  will  appear  presently,  and  if  they 
so  blind  as  not  to  be  able  to  perceive  the  advantage 
h  might  be  obtained  from  Ms  visit,  or  so  careless  as  not 
struct  him  to  obtain  it.  they  could  hardly  have  been  fit 
he  particular  duty  which  they  had  been  appointed  to 
large.     We  are  satisfied,  upon  this  conflicting  evidence, 
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that  though  specific  instructions  were  not  formally  given  to 
Mr.  SneU  as  to  the  course  to  be  pursued  by  him  in  America 
with  relation  to  the  interests  of  the  Flagstaff  Company,  it 
was  perfectly  well  understood  by  the  directors,  as  well  as 
by  Mr.  Snell,  that  he  would,  when  visiting  the  localities  of 
the  Flagstaff  Mine,  and  of  its  smelting  and  other  works, 
keep  his  eyes  open  and  avail  himself  of  any  information  he 
could  obtain  which  might  aid  him  in  the  advice  he  should 
tender  to  the  company  in  the  exceptional  state  of  circum- 
stances in  which  it  was  placed.  There  is,  however,  in  Mr. 
Snell's  bill  of  costs  an  item,  under  date  the  6th  of  August, 
1874,  which  calls  for  observation;  it  is  in  the  following 
terms:  "Attending  board  meeting  on  a  discussion  being 
raised  on  my  visit  to  America,  and  on  my  informing  the 
board  that  I  should  leave  London  on  the  11th  instant,  and 
receiving  instructions  from  them  to  visit  the  mines  and 
company's  property,  and  make  inquiries  relative  to  the 
working  and  management  thereof  in  America,  and  espe- 
cially as  to  the  smelting  operations  at  Omaha,  and  also  to 
inquire  into  the  position  of  the  suits  now  pending  against 
the  company  in  the  American  courts,  and  ascertain  what 
evidence  it  would  be  necessary  to  adduce  on  behalf  of  the 
company." 

This  item  distinctly  asserts  that  instructions  were  given  to 
Mr.  Snell  at  the  board  meeting  of  the  6th  to  make  such  in- 
quiries in  America  as  are  alleged  to  have  been  actually 
made  by  him,  and  it  has  been  suggested  in  the  course  of  the 
argument  before  us,  as  it  apparently  was,  and  with  success, 
before  the  Master  of  the  Rolls,  that  the  introduction  of  this 
item  into  the  bill,  as  also  of  the  further  items  for  the  ser- 
vices alleged  to  have  been  rendered  in  America,  were  the 
result  of  afterthought,  and  that  it  was  not  originall]^  in- 
tended by  Mr.  Snell  to  make  any  charge  in  respect  of  either 
of  these  items.  Now,  it  was  admitted  on  behalf  of  Mr. 
Snell  that  these  items  were  not  introduced  into  the  bill  of 
costs  from  any  contemporaneous  notes  in  equal  detail,  but 
from  concise  *notes  taken  in  shorthand  at  the  time,  [833 
and  which  were  sufficient  to  guide,  and  did  guide,  him  in 
subsequently  making  out  his  detailed  bill.  We  do  not 
think  that  this  explanation  is  altogether  satisfactory,  but, 
having  given  our  best  consideration  to  the  case,  we  have 
arrived  at  the  conclusion  that  Mr.  Snell  was  led  to  believe, 
and  did  believe,  that  he  had  the  authority  of  the  directors 
to  make  such  inquiries  as  he  might  deem  expedient  in 
America,  and  that  ne  made  out  his  bill  of  costs  accordingly, 
though  he  apparently  did  not  press  this  view  of  the  case 
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either  npon  the  Taxing  Master  or  npon  tlie  Master  of  the 
Rolla.  It  is,  however,  not  a  little  singular  that  the  item  in 
question,  under  date  of  the  6th  of  Aiignst,  does  not  appear 
to  have  been  objected  to.  Upon  the  wliole,  if  it  were  neces- 
sary that  the  giving  of  specific  instructions  should  be  estab- 
lished in  order  to  entitle  Mr.  Snell  to  make  the  charge  which 
has  been  disallowed  by  the  Master  of  the  Rolls,  there  is  not, 
in  our  opinion,  sufficient  evidence  that  sach  instructions 
were  given. 
How,  then,  does  the  matter  stand  upon  the  second  of  the 

J)oint8  contended  for  on  Mr.  Snell's  behalf,  viz.,  that  what 
le  did  in  America  was  within  his  retainers?    Now,  we  sab- 
stantially  agree  with  the  Master  of  the  Rolls  in  the  remarks 
made  by  him  in  the  course  of  his  judgment,  to  the  effect 
that,  as  a  general  rale,  a  solicitor  is  not  justified  in  taking 
special  journeys,  or  in  going  to  foreign  countries  at  the  ex- 
pense of  his  client,  without  specific  instructions ;   but  the 
present  case  is  one  in  which  the  facts  to  which  a  general 
rule  is  to  be  applied  are  of  a  very  special  character.     Mr. 
Snell's  bill  of  costs  contains  no  charge  for  the  expenses  of 
the  journey  to  or  from  Salt  Lake  City,  and  his  claim  is 
made  in  respect  of  a  portion  only  of  the  time  of  his  stay  in 
America ;    tlie  charge  in  question  of  £100  would  represent 
less  than  twenty  days  of  the  period  of  upwards  of  eleven 
weeks  that  he  was  absent  from  England,  and  the  question  is, 
whether  he  was  justified,  under  all  the  circumstances  of  the 
case,  in  incurring  any  expense  at  all  chargeable  to  the  com- 
pany, in  respect  of  the  subject-matter  either  of  his  special 
or  general  retainer.      We  think   that   he  was  so  justified 
within  reasonable  and  proper  limits,  and  that  his  clients 
would  have  had  just  reason  to  complain  if  on  his  return  he 
had  said  to  them,  "I  have  been  to  the  neighborhood  of  the 
834]    Flagstaff  *and  other  mines,  and  of  your  smelting 
and  refining  works,  and  could  have  obtained  information 
which,  having  regard  to  your  intended  proceedings  against 
Davis  and  the  old  directors,  would  probably  be  of  great 
value  to  you,  but  as  I  had  no  special  instructions  from  you, 
I  did  not  make  any  inquiries,  and  I  now  recommend  you 
r  to  send  me  out  with  proper  instructions  at  a  much 
;er  cost,  or  to  direct  me  to  mstruct  some  other  person 
le  spot,  who,  from  want  of  the  special  knowledge  which 
isess,  will  not  be  able  to  prosecute  any  such  inquiries  as 
ently  as  I  could."     Now,  if  Mr.  Snell  was  justified  in 
•ring  any  such  expense  at  ali,  as  we  think  he  was,  the 
tions  what,  under  the  circumstances,  were  the  proper 
reasonable  limits,  and  whether  they  were  exceeded, 
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were  for  the  Taxing  Master,  with  whose  discretion  in  suet 
matters  the  court  would  not  be  disposed  to  interfere.  If  we 
are  right  in  the  view  which  we  have  taken  of  the  second 
point  urged  on  behalf  of  Mr.  Snell,  it  is  perhaps  immaterial 
to  consider  the  third,  which  is,  that  what  was  done  by  Mr. 
Snell  was  subsequently  adopted  and  acted  upon  by  the 
directors;  though  we  feel  bound  to  say  that  we  think 
it  was.  [His  Lordship  then  referred  to  the  evidence, 
before  stated,  of  what  took  place  on  Mr.  Snell' s  arrival  in 
England,  and  to  the  resolutions  passed  at  the  meeting  of 
the  board  on  the  31st  of  October,  1874,  and  continued :] 

Having  regard  to  the  evidence  of  Mr.  Mackenzie  and  of 
Mr.  Stratton,  who  was  elected  a  director  in  August,  1874, 
during  Mr.  Snell's  absence,  and  to  the  uncontradicted  facts 
in  the  case,  we  are  satisfied  that  the  board  entertained  the 
expectation  of  obtaining  valuable  information  fi'om  Mr. 
Snell  on  his  return,  and  that  with  that  object,  and  not  in 
consequence  of  any  representations  made  bv  him,  they  ar- 
ranged to  meet  him  at  the  earliest  moment  after  his  arrival ; 
and  we  cannot  but  think  that  the  memory  of  those  gentle- 
men who  have  made  affidavits  in  opposition  to  Mr.  Snell's 
claim  is  somewhat  defective  as  regards  the  circumstances 
which  took  place  in  connection  with  Mr.  Snell's  return 
from  America. 

Upon  the  whole,  we  are  of  opinion  that  the  view  taken  by 
the  Taxing  Master  in  this  case  was  a  correct  application  of 
general  principles  to  the  facts  of  the  present  case.  We 
think  that  the  services  alleged  to  have  been  rendered  by  Mr. 
Snell  in  America,  *and  which  the  Taxing  Master  has  [835 
found  were  so-  rendered,  were  within  his  retainers,  and  that 
the  company  was  properly  charged  for  the  same.  We 
think,  also,  that,  even  if  they  were  not  originally  within  his 
retainers,  they  were  subsequently  ratified  and  confirmed, 
and  that  the  order  of  the  Master  of  the  Rolls  disallowing  the 
item  of  £100  for  professional  services  rendered  between  Au- 
gust 11th  and  October  28th  should  be  discharged,  and  that 
such  item  should  be  allowed. 

It  has  been  urged  before  us  that  this  item  was  introduced 
into  the  bill  of  costs  in  terms  that  were  too  general,  and 
that  upon  this  ground  it  should  have  been  disallowed.  If 
this  objection  had  been  taken  before  the  Taxing  Master  in 
the  first  instance,  and  if  it  had  formed  the  subject  of  an 
objection  to  his  certificate,  it  might  have  proved  fatal  to 
Mr.  Sneir s  claim ;  but  this  does  not  appear  to  have  been 
the  case ;  the  objection,  which  is  purely  technical,  appears 
to  have  been  taken  before  the  Master  of  the  Rolls,  and  if 
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not  by  the  judge  himself,  at  any  rate,  then  for  the  first  time. 
Under  these  circumstances  we  think  that  it  was  taken  too 
late  and  cannot  now  prevail. 

The  other  items  in  Mr.  Snell's  bill  of  costs,  which  were 
allowed  by  the  Taxing  Master,  but  were  disallowed  by  the 
Master  oi  the  Rolls,  were  in  respect  of  three  journeys  to 
Paris  in  the  months  of  January  and  March,  1875.  They 
differ  from  the  charge  in  respect  of  the  journey  to  America 
in  the  circumstance  that  the  Taxing  Master  allowed  the 
expenses  of  the  journeys  to  and  from  Paris. 

It  is  alleged  by  Mr.  Snell  that  these  journeys  were  taken 
for  the  purpose  of  negotiating  with  Davis  for  a  compromise 
of  the  suit  which  had  then  been  commenced,  and  that  it 
resulted  in  an  agreement  for  compromise  being  concluded 
with  him  early  in  the  latter  month.  It  is  admitted  on  the 
part  of  the  company  that  negotiations  were  on  foot  for  a 
compromise  before  Mr.  Snell  went  to  Paris,  that  such  nego- 
tiations were  continued  during  his  three  several  visits  to 
Paris,  and  that  the  agreement  for  compromise  was  signed 
at  the  time  above  mentioned.  It  is  further  admitted  that 
Mr.  Snell  was  accompanied  by  the  chairman  of  the  com- 
pany on  his  two  last  visits,  and  that  the  expenses  of  the 
chairman  were  paid  by  the  company,  but  it  is  alleged  on 
the  part  of  the  company  that  the  negotiations  had  reference 
836J  to  the  compromise,  *not  only  of  the  suit  of  the  com- 
pany, but  of  otlier  suits  or  claims  against  Mr.  Davis, 
including  a  suit  by  the  Tecoma  Company,  and  that  Mr. 
Snell's  visits,  and  the  negotiations  conducted  by  him,  were 
on  behalf  of  the  Tecoma  Company  alone,  whilst  the  nego- 
tiations on  the  part  of  the  Flagstaff  Company  were  con- 
ducted by  the  chairman ;  and  in  support  of  this  view  reli- 
ance is  placed  upon  the  fact  that  Mr.  Snell  had  taken  a 
¥revious  journey  to  Paris  in  December  on  behalf  of  the 
ecoma  Company,  in  respect  of  which  he  had  inserted 
charges  in  his  bill  of  costs  which  were  disallowed  by  the 
Taxing  Master.  It  appears,  however,  that  Mr.  Snell  re- 
ported in  detail  to  the  chairman  of  the  Flagstaff  Company 
the  results  of  his  first  visit,  and  that  this  led  to  the  subse- 
quent journeys,  and  Mr.  Snell  swears  most  distinctly  in  his 
cross-examination  that,  upon  the  three  visits  in  question  he 
transacted  no  business  whatever  except  in  relation  to  the 
Flagstaff  Company,  an  assertion  which  if  untrue  could 
have  been  readily  contradicted.  It  appears  to  us  that  all 
the  surrounding  unq^uestioned  circumstances  are  in  favor  of 
the  view  that  these  journeys  were  undertaken  on  behalf  of 
and  in  the  interests  of  the  Flagstaff  Company;  and  though 
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it  is  doubtless  true  that,  as  in  the  case  of  the  journey  to 
America,  no  formal  instructions  were  given  to  Mr.  Snell  by 
the  board  to  incur  the  expense  of  these  journeys,  we  are  of 
opinion  that  Mr.  Snell  was  under  the  impression  induced 
by  the  conduct  of  at  least  some  of  the  directors,  if  not  of 
the  board,  that  he  was  authorized  to  make  them.  We  are 
further  of  opinion  that  the  business  done  at  Paris,  whether 
strictly  authorized  by  instructions  or  not,  was  done  in  fur- 
therance of  the  interests  of  the  company,  though  this,  of 
course,  would  not  of  itself  entitle  him  to  charge  for  it.  But 
however  this  may  be,  we  are  satisfied,  upon  a  full  considera- 
tion of  all  the  evidence  in  the  case,  conflicting  though  it 
doubtless  in  some  respects  is,  that  the  directors,  after  Mr. 
SnelPs  return  from  the  last  visit,  adopted  and  acted  upon 
what  he  had  done. 

Under  these  circumstances  we  are  of  opinion  that  busi- 
ness was  transacted  by  Mr.  Snell  at  Paris  upon  the  occasion 
of  these  three  journeys,  in  respect  of  which  he  was  entitled 
to  charge  the  company;  and  such  being  the  case,  we  think 
that  the  quantum  of  such  charge  was  for  the  consideration 
of  the  Taxing  Master,  who,  being  satisfied  that  Mr.  Snell' s 
time  was  fully  occupied  in  the  ^business  of  the  com-  [837 
pany,  has^  in  our  opinion,  properly  allowed  the  expenses 
of  the  journeys. 

The  result  is  that  the  appeal  must  be  allowed,  and  the 
costs  of  Mr.  Snell  of  the  hearing  before  the  Master  of  the 
Rolls  and  of  the  present  appeal  paid  by  the  company. 

Solicitors:  Torr  &  Co.;  F.  W.  Snell. 

See  13  Eng.  Rep. ,  562  note.  client,  of  services  rendered  necessary 

Attorneys  who,  in  order  to  prepare  a  by  the  progress  of  the  cause,  e.g.,  for 

case  for  trial,  employ  a  book-keeper  to  the  fees  of  a  stenographer  employed  to 

examine  the  books  of  a  partnership,  take  down  and  furnish  a  copy  of  the 

are  not  personally  liable  to  such  book-  testimony,  unless  he  expressly  binds 

keeper  for  his  services,  if  they  em-  himself  for  their  payment :    Bonynge 

ployed  him  under  authority  for  their  v.  Waterbury,  12  Hun,  534 ;    Sheridan 

client,  and  the  book-keeper  had  knowl-  v.  Genet,  12  Hun,  660  ;  2  Greenl.  Ev., 

edge  that    the    employment    was  for  §  139,  and  notes ;  Preston  f>,  Preston, 

their  client :   Covell  v.  Hart,  14  Hun,  1  Douglas,  292. 
252.  See,  however,  Scrace  v.  Whitting- 

If  a  client  knowingly  permits  his  ton,   2   B.    &  C,   11,    9   Eng.    C.    L. 

case  to  be  argued  under  the  direction  R.,  15  ;  Tarbell  v.  Dickinson,  3  Cash., 

of  his  attorney,  by  a  person  employed  345. 

by  such  attorney,  he  is  presumed  to        Where  an  attorney  at  law  had  au- 

have  consented  thereto,  and  is  liable  to  thority  from  his  client  to  obtain  an 

such  counsel  for  his  services :    Eggle-  abstract  of  title,  and  called  upon  the 

ston  V.  Boardman,   37  Mich.,  14,  20,  abstractor  and  stated  that  it  was  for 

21  note.  his  client,  and  made  a  written  order 

As  a  general  rule,  an  attorney  will  for  the  abstract,  signed  "  Simeon  W. 

incur  no  personal  liability  by  simply  King  for  A.  &  R.":     Held,  that  this 

requesting  the    performance,   for  his  was  the  order  of  A.  &  R.,  and  not  of 

22  Eng.  Kep.  64 
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the  attorney,  he  having  authority  to 
make  such  order. 

That  it  was  not  error  to  admit  parol 
proof  to  show  the  authority  of  King 
to  order  the  abstract :  King  v.  Handy, 
11  Chicago  Leg.  News,  86. 

Where  an  attorney  and  his  client 
reside  in  the  same  city,  and  can  see 
and  confer  with  each  other  at  any  time, 
the  attorney  is  not  authorized,  by  vir< 
tue  of  his  general  employment,  to  em- 
ploy an  expert,  at  the  expense  of  his 
client,  to  aid  him  in  the  preparation  of 
his  case  :  Knight  v.  Buser,  8  Am.  Law 
Record,  28,  Superior  Court,  Cincinnati. 

An  attorney,  as  such,  has  no  implied 
authority  to  employ  counsel  and  bind 
his  client  to  pay  for  services  of  such 
counsel :  Voorhies  v.  Harrison,  22  La. 
Ann. ,  85 ;  Matter  of  Bleakley,  5  Paige, 
813-4 ;  Mostyn  v.  Mostyn,  L.  R.,  5 
•Chy.,  457;  Kennedy  .v.  Brown,  13  C. 
B.,  N.S.,  677;  Willard  v.  Danville,  45 
Verm.,  93;  Paddock  v.  Colby,  18 
Verm..  485;  Briggs  v.  Georgia,  10 
Verm.,  68. 

A  party  to  a  suit,  in  which  the  em- 
ployment of  senior  counsel  is  neces- 
sary, is  liable  for  the  reasonable  value 
of  the  seirvices  of  a  counsellor  at  law 
who  acts  as  senior  counsel  at  the  trial, 
in  his  presence,  in  consultation  with 
him,  and  without  objection  from  him, 
under  a  retainer  for  that  purpose  by 
the  attorney  of  record,  although  there 
was  a  secret  agreement  between  him 
and  the  attorney  of  record  that  such 
services  should  be  paid  for  by  the  lat- 
ter :  Brigham  v.  Foster,  7  Allen,  419, 
421. 

See  also  Aldrich  v.  Brown,  108 
Mass.,  527;  Willard  v.  Danville,  45 
Verm.,  93. 

In  the  latter  case  the  attorney,  under 
the  circumstances  thereof,  was  held 
not  to  have  authority,  as  such,  to  em- 
ploy counsel,  but  the  court  said  (p.  97), 
'*  Where  the  facts  in  a  particular  case 
are  such  that  it  may  fairly  be  inferred 
from  them  that  such  authority  was 
given,  this  general  rule  would  yield." 

Where,  however,  an  attorney  per- 
formed professional  services  for  the 
benefit  of  three  jointly  interested,  at 
the  request  of  two,  in  a  suit  against 
the  third  for  compensation  it  was  held 
to  be  error  for  the  court  to  charge,  a-8 
^natter  of  law,  "that  if  the  retention 
and  services  of  counsel  were  for  the 
benefit  of  all,  and  enured  to  the  advan- 


tage of  all,  and  all,  the  defendant  in- 
cluded, were  aware  of  the  fact,  then 
all  are  liable  and  should  be  made  to 
pay  for  the  services  resulting  to  their 
general  benefit." 

The  court  should  have  charged. 
1.  That  a  voluntary  service  by  one  to 
another  without  a  precedent  request  or 
subsequent  promise  forms  no  ground 
of  action.  2.  A  precedent  request  may 
be  inferred  from  the  work  being  done 
under  the  defendant's  eye,  and  for  his 
benefit.  8.  It  was  a  question  of  faci 
for  the  jury  whether,  under  the  cir- 
cumstances of  the  case,  the  defendant's 
acts  and  conduct,  in  view  of  the  bene- 
ficial nature  of  plaintiff's  services, 
amounted  to  a  retainer  of  plaintiff  as 
his  counsel :  Jones  v.  Wood,  76  Penn., 
408.  410. 

But  see  Abbott  v.  Dutton,  44  Verm., 
546,  that  one  co-defendant  may  employ 
an  attorney  for  both. 

A  solicitor  must  be  .taken,  in  the  ab- 
sence of  proof  to  the  contrary,  to  have 
authority  from  his  client,  though  an 
infant,  to  enter  an  appearance  for  him  ; 
and,  w^here  the  appearance  has  been 
entered,  the  court  will  act  upon  it. 
without  service  ;  and,  therefore,  after 
appearance  entered  for  an  infant,  a 
guardian  ad  litem  may  be  appointed 
for  him,  although  he  has  not  been 
served  with  the  bill :  Lloyd  v.  Lord 
Rossmore,  Irish  R.,  9  Eq.,  488.    . 

Attorneys  at  law,  in  the  exercise  of 
their  proper  functions  as  such,  are  not 
liable  for  their  acts  when  performed  in 
good  faith,  and  for  the  honest  purpose 
of  protecting  the  interests  of  their 
clients':  Campbell,  Adm'r,  v.  Brown,  2 
Wood's  C.  C.  349. 

If  an  ofiicer,  to  whom  a  warrant  is 
issued  directing  him  to  seize  the  goods 
of  A. ,  takes  the  goods  of  B. ,  an  author- 
ity so  to  do  from  the  principal  in  the 
proceedings  will  not  be  implied,  and 
without  other  evidence  he  cannot  be 
made  liable  therefor,  nor  is  he  made 
liable  by  the  presence  of  his  attorney 
at  the  time  of  the  seizure,  or  by  the 
directions  of  such  attorney  to  the  officer. 

The  acts  of  an  attorney  in  directing 
the  levy  upon  or  taking  of  goods  upon 
process  are  in  excciss  of  his  general 
powers  of  attorney,  and  in  the  absence 
of  proof  of  special  authority  do  not 
subject  his  client  to  liability.  So,  also, 
in  the  absence  of  other  evidence,  the 
directions  of  a  general  agent  in  such 
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case  do  not  bind  the  principal :    Welsh  As  to  how  far  one  signing  a  bond  of 

V.  Cochran,  63  N.  Y.,  181 ;    Becker  u.  indemnity  for  sale  of  property  becomes 

Dapree,  75  Ills.,  167.  a  trespasser,  see  Welsh  v.  Cochran,  63 

But  see  Destrich  v.  Qreenbaum,  14  N.  Y.,  181. 

Hun,  242,  and  cases  cited ;   Anglehart  Where  an    attorney  was    a    party, 

V.   Rathier,   27  U.    C.   Com.   PI.,  97;  by     advice,    to    his    client's     guilt, 

Newberry  v.  Lee,  3  Hill,  523.  the     court    would     not     allow    him 

For  any  specific  act  .which  a  client  to  profit  by  his    unlawful    conduct : 

directs  his  attorney  to  do,  such  client  Goodenough     v.    Spencer,    46    How. 

is  liable,  as  where  he  directs  an  attorney  Prac.,  347,  850-2,  15  Abb.  Pr.,  N.S., 

to  issue  an  execution  on  a  paid  judg-  248. 

ment :  Mooney  v.  Manghan,  25  U.  C.  As  to  the  power  of  the  court  to  sum- 

Com.  PI.,  244  ;   Anglehart  v.  Rathier,  marily  compel  an  attorney  to  do  justice 

27  U.  C.  Com.  PI. ,  97.  or  perform  even  an  invalid  contract. 

If  an  attorney,  by  direction  of  his  see  Orr  v.  Tanner,  17  Am.  Law  Keg. , 

client,  issue  an  execution  on  a  paid  N.S.,     759,    760-3    note;    Matter   of 

judgment  he  is  liable  as  a  trespasser,  Bleakley,  5  Paige,  311 ;  Hess  i;.  Joseph, 

and  the  fact  that  he  acted  as  attorney  7  Rob.,   609 ;    Matter  of  Haskin,   18 

is  no  defence  :  Mooney  v,  Manghan,  25  Hun,  42. 

U.  C.  C.  PI.,  244;   Newberry  v.  Lee,  But  see,  as  to  refusing  to  enforce  a 

5  Hill,  528.  contract  void  for  champerty,  Adye  v. 

See   Seaton   «.   Cordray,     Wright's  Hanna,  47  Iowa,  264. 
(Ohio)  R.,  102. 


[5  Chancery  Division,  887.] 
V.C.H.,  Jan.  19:  C.A.,  April  28,  1877. 

In  re  George  (an  Infant). 

[1876     G.     162.] 

WWr^Mamtenance  of  Infant — Ijeg<u:y  on  dUtaining  Twenty-one^  vntk  Provmon  for 
Maintenance  in  meantime — 28  Jb  24  Vict.  c.  145,  8,  26. 

The  26th  section  of  the  23  <fe  24  Vict.  c.  145,  empowering  trustees  to  apply 
towards  the  maintenance  of  an  infant  the  income  to  which  such  infant  may  bie 
entitled  in  respect  of  a  legacy  payable  contingently  on  his  attaining  twenty-one, 
does  not  apply  to  a  case  where  tlie  infant  on  attaining  twenty-one  would  not  be 
entitled  to  interest  on  his  legacy  till  the  time  of  payment.' 

A  testator  declared  that  his  personal  estate  should  be  held  upon  trust  out  of  the 
annual  produce  to  raise  for  every  daughter  who  should  be  under  age  and  unmarried 
the  yearly  sum  of  £50  for  their  maintenance  and  education,  and  to  accumulate  the 
surplus  income  as  part  of  his  residuary  personal  estate,  and  he  bequeathed  to  each 
of  his  daughters  a  legacy  of  £4,000  if  and  when  they  should  respectively  attain 
twenty-one  pr  be  married,  and  gave  his  residuary  personal  estate  to  his  eldest 
son  : 

Held  (reversing  the  decision  of  Hall,  V.C.),  that  the  legacies  to  the  daughters  did 
not  carry  interest  until  the  time  of  payment,  and  that  the  court  had  no  power  under 
the  26th  section  of  the  28  <&  24  Vict.  c.  145  to  apply  any  part  of  the  income  of  the 
expectant  legacies  to  the  maintenance  of  the  daughters. 

Thomas  George,  by  his  will,  dated  the  27th  of  Novem- 
ber, 1861,  after  appointing  two  persons  execm^ors  and  trus- 
tees thereof,  gave  to  his  trustees  all  his  personal  estate, 
except  as  therein  mentioned,  to  be  invested  and  held  oij  tho 
following  trnsts,  that  is  to  say,  upon  trust,  after  payment 
of  his  debts,  testamentary  and  funeral  expenses,  and  cer- 
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tain  annuities,  to  raise  out  of  the  annual  produce  thereof, 
for  each  son  of  his,  other  than  his  eldest  son,,  T.  J.  George, 
who  should  be  under  the  age  of  twenty-one  years,  and  for 
any  daughter  of  his  who  should  be  under  the  age  of  twen- 
ty-one years  and  unmarried,  the  yearly  sum  of  £50,  and  to 
838]      pay  the  same  to  his  wife  during  her  widowhood  for 
the  maintenance  and  education  of  such  cnildren  respectively, 
and  after  the  death  or  second  marriage  of  his  said  wife,  to 
apply  the  same  in  or  towards  the  maintenance  and  educa- 
tion of  such  children  respectively,  in  such  manner  as  his 
said  trustees  should  in  their  discretion  think  fit,  and  upon 
further  trust  to  accumulate  the  residue  (if  any)  of  such 
annual  produce,  in  order  that  it  might  form  part  of  the 
capital  of  his  general  personal  estate ;  and,  subject  to  the 
application  of  the  whole  or  a  suflScient  part  of  the  annual 
produce  of  his  personal  estate  in  and  towards  the  payment 
of  the  annuities  and  yearly  sum  of  money  aforesaid,  the 
testator  declared  that  his  personal  estate  should  be  held 
upon  trust  to  pay  thereout  the  several  legacies  thereinafter 
given,  that  is  to  say  (among  other  legacies),  to  each  of  his 
daughters,  Emily,  Sarah  and  Cecile  M.  M.  Ueorge,  a  legacy 
of  £4,000  if  and  when  they  should  respectively  attain  the 
age  of  twenty-one  years  or  be  married,  which  should  first 
happen,  and  to  his  younger  son,  H.  B.  George,  a  legacy  of 
£4,000  if  and  when  he  should  attain  the  age  of  twenty-one 
years.     And  the  testator  gave  the  residue  of  his  personal 
estate  to  his  eldest  son,  T.  J.  George,  if  he  should  attain 
the  age  of  twenty-one  years,  which  event  happened. 

The  testator  died  on  the  17th  of  January,  1868.  He  left 
four  children,  of  whom  the  eldest  and  youngest  were  sons. 
Two  children  ha;d  attained  the  age  of  twenty-one  years; 
the  two  youngest  were  infants. 

By  an  order  made  in  the  matter  of  Cecile  M.  M.  George, 
one  of  the  infants,  dated  the  8th  of  August,  1876,  Vice- 
Chancellor  Hall  ordered  that  the  trustees  should  be  at  lib- 
erty to  transfer  into  court  to  the  credit  of  this  matter  "the 
contingent  legacy  account,"  £3,092  15^.  6d.  consuls,  and 
certain  sums  of  cash  making  up  the  legacy  of  £4,000,  and 
that  out  of  the  dividends  to  accrue  on  the  fund  the  sum  of 
£50  per  annum  be  paid  during  the  minority  of  the  said 
Cecile  M.  M.  George,  or  until  further  order,  to  the  trustees, 
towards  the  maintenance  and  education  of  the  said  infant 
over  and  beyond  the  sum  of  £50  per  annum  applicable  for 
that  purpose  under  the  testator's  will,  and  that  after  pay- 
ment of  the  costs  of  the  application  the  ultimate  remainder 
should  be  invested. 
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The  residuary  legatee,  T.  J.  George,  presented  a  petition 
praying  *tliat  the  order  for  payment  of  the  addi-  [839 
tional  £60  a  year,  and  investment  of  the  surplus,  might  be 
discharged,  and  that  only  the  £60  per  annum,  applicable 
under  the  will  for  the  maintenance  of  the  infant,  might  be 
paid  to  the  trustees,  and  that  the  residue  of  the  dividends 
might  be  paid  to  the  petitioner. 

The  petition  was  heard  before  Vice-Chancellor  Hall  on 
the  19th  of  January,  1877. 

W.  Pearson,  Q.C.,  and  Siaffurth,  for  the  petitioner,  con- 
tended that,  th(?  legacy  being  given  to  the  infant  contingently 
on  her  attaining  twenty-one,  and  the  sum  of  £50  being  set 
apart  by  the  testator  for  her  maintenance,  the  income  be- 
yond the  annual  allowance  of  the  £50  belonged  to  the 
residuary  legatee. 

Cozens- Hardy,  for  the  infant,  relied  upon  the  23  &  24 
Vict.  c.  146,  s.  26  (*). 

Hall,  V.C:  I  think  that  the  order  made  in  this  case  was 
a  right  order  having  regard  to  Lord  Cran worth's  Act.  I  do 
not  construe  that  act  in  the  same  way  as  Mr.  Pearson  con- 
strues it,  as  only  authorizing  the  application  by  trustees  of 
income,  to  which  income  (considered  as  accruing  and  set 
apart  and  capitalized)  the  infant  would  become  entitled 
on  attaining  the  age  of  twenty-one  years.  The  view  taken 
by  the  Master  of  the  Rolls  in  In  re  Cotton  (')  is,  I  am  satis- 
lied,  the  correct  one.  As  I  understand  his  judgment,  he 
did  not  mean  that  *the  statute  applied  only  to  cases  [840 
in  which  the  infant  would  be  entitled  to  the  income  if  he 
attained  twenty-one,  although  in  the  particular  case  before 
liim  the  infant  on  attaining  twenty-one  would  have  had  the 
income  as  well  as  the  share  of  residue.  The  case  he  referred 
to  was  a  case  in  which  the  legacy  did  not  carry  interest — 
but  for  the  rule  that  although  in  the  case  of  a  contingent 
legacy  to  a  stranger  the  legatee  does  not  get  interest,  yet  in 
the  case  of  a  child  the  legatee  does  get  interest.  '  I  take  that 

(')  28  A  24  Vict.  c.  146,  s.  26 :    "  In  be  any  other  fund  applicable  to  the  same 

all  cases  where  any  property  is  held  by  purpose,  or  any  other  person  bound  by 

trustees  in  trust  for  an  infant,  either  ab-  law  to  provide  for  such  maintenance  or 

aolutely  or  contingently  on  his  attaining  education  or  not,  and  such  trustees  shall 

the  age  of  twenty-one  years,  or  on  the  accumulate  all  the  residue  of  such  income 

occurrence  of  any  event  previously  to  his  by  way  of  compound  interest  by  inve^jt- 

attaining  that  age,  it  shall  be  lawful  for  ing  the  same  and  the  resulting  income 

such  trustees  at  their  sole  discretion  to  thereof  from  time  to  time  in  proper  secu- 

pay  to  the  guardians  (if  any)  of  such  in-  rities  for  the  benefit  of  the  person  who 

fant,  or  otherwise  to  apply  for  or  towards  shall  ultimately  become  entitled  to  the 

the  maintenance  or  education  of  such  in-  property  from  which  such  accumulations 

fant,  the  whole  or  any  part  of  the  income  shall  have  arisen." 

to  which  such  infant  may  be  entitled  in  (»)  1  Ch.  D.,  232;  15  Eng.  R.,  711. 
respect  of  such  property,  whether  there 
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to  have  been  the  rule  from  a  much  earlier  period  than  the 
decision  of  Lord  Hardwicke  in  Incledon  v.  Northcote  0  in 
which  case  he  says  that,  in  the  case  of  a  stranger,  whether 
the  legacy  is  given  absolutely  or  not,  until  he  reaches  the 
age  of  twenty-one  years  he  can  have  no  interest  in  the  mean- 
time ;  but  where  it  is  given  to  children  the  court  will  direct 
interest  for  their  portions  immediately.     In  Brovm  v.  Tem- 
perley  {*)  there  was  a  trust  to  raise  out  of  residue  a  sum  of 
£16,000  for  such  of  the  testator's  children  as  attained  twenty- 
one,  and  it  was  held  that  the  children  were  entitled  to  inter- 
est out  of  the  residue.     In  Chambers  v.  Ooldwin  (*),  which 
the  Master  of  the  Rolls  cited  in  In  re  Cotton  (*),  there  was 
a  period  of  time  during  which  there  was  no  provision  ;  and 
the  argument  there  was  that,  there  being  only  a  provision 
for  a  certain  period  of  time,  there  was  a  necessary  inference 
that  the  ordinary  rule  was  excluded.     Notwithstanding 
that,  the  ordinary  rule  was  not  held  to  be  excluded.     That 
being  the  law  before  the  act  of  Parliament  was  passed,  the 
question  is,  what  is  the  effect  of  this  particular  section  of  the 
act,  which  recites  that  it  is  expedient  that  c^ertain  powers 
and  provisions  which  it  is  now  usual  to  insert  in  settle- 
ments, wills,  and  other  instruments,  should  be  made  inci- 
dent to  the  estates  of  the  persons  interested,  so  as  to  prevent 
the  necessity  of  their  being  inserted  into  every  such  instru- 
ment.    This  will  is,  under  the  statute,  to  be  taken  to  contain 
the  particular  clauses.     It  is  said  that  this  clause  is  not  ap- 
plicable, because  of  there  having  been  provided  £50  a  year 
for  maintenance.     The  statute  does  not  say  that  the  clause 
for  maintenance  is  onlv  to  be  taken  to  be  included  in  the 
instrument,  provided  that  there  is  not  in  the  same  instru- 
ment a  maintenance  clause  which  excludes  it.     N«verthe- 
841]    l^ss,  if  *upon  a  fair  construction  of  the  instrument 
the  insertion  of  the  clause  is  negatived,  the  application  of 
the  statute  should,  I  think,  be  deemed  to  be  excluded.     It 
appears  to  nie  that  the  question  in  this  case  is  whether  there 
is  such  exclusion.     There  may  well  be  a  power  in  trustees 
to  maintain,  although  there  is  by  the  instrument' provision 
made  to  a  certain  amount,  such  provision  not  being  ex- 
pressly said   to  be  the  only  provision   there  shall  be  for 
maintenance.     The  act  says  that  the  trustees  may  exercise 
the  power  "whether  there  be  any  fund  applicable  to  the 
same  purpose,  or  any  other  person  bound  by  law  to  pro- 
vide for  such  maintenance  or  education  or  not."     In  the 
present  case,  the  trustees  are,  I  think,  at  liberty  to  apply 

(')  3  Atk.,  480.  (»)  11  Ves.,  1. 

O  8  Russ.,  263.  O  1  Ch.  D.,  232;  15  Eng.  R.,  711. 


Zi]: 
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the  income  for  maintenance,  notwithstanding  that  there  is 
another  provision  for  maintenance.  Numerous  orders  have 
been  made  by  my  predecessors  allowing  interest  for  mainte- 
nance under  the  statute  in  cases  of  legacies  not  carrying 
interest  contingently  or  otherwise. 


From  this  decision  T.  J.  George,  the  residuary  legatee, 
appealed.     The  appeal  was  heard  on  the  23d  of  April. 

htaffurth  (TT.  Pearson^  Q.C.,  with  him),  for  the  appel- 
lant :  Independently  of  the  statute,  there  is  nothing  in  this 
will  to  prevent  the  ordinary  rule  from  applying,  that  where 
a  legacy  is  given  to  a  child  on  his  attaining  twenty-one,  and 
the  testator  makes  a  special  provision  for  his  maintenance, 
the  infant  is  not  entitled  to  interest  on  the  legacy  while  it  is 
in  suspense :  Hearle  v.  Greenbank {') ;  Wynch  v.  Wynch  (') ; 
Ellis  V.  Ellis  (•).  Therefore  in  this  case  the  infant,  if  she 
attains  twenty-one,  will  not  become  entitled  to  the  inter- 
mediate income  of  her  legacy,  but,  subject  to  the  £50  a  year 
set  apart  by  the  testator  out  of  the  residue  for  her  mainte- 
nance, the  whole  income  must  be  accumulated  for  the  resid- 
uary legatee. 

Then,  with  respect  to  the  26th  section  of  the  28  &  24  Vict. 
c.  146,  that  section  only  gives  power  to  the  trustees  to  apply 
"the  income  to  which  such  infant  may  be  entitled  in  respect 
of  such  property."  These  words  may  apply  to  a  case 
where  the  infant  is  *onIy  contingently  entitled  to  the  [842 
principal,  and  to  the  income  in  the  meantime,  but  in  this 
case  the  infant  is  not  and  never  can  become  entitled  to  the 
income,  whether  she  become  entitled  to  the  principal  or  not. 
In  re  Gotten  (*)  is  quite  consistent  with  this.  The  question 
as  relates  to  this  will  lias  been  decided  by  Vice-Chancellor 
Malins  in  Oeorge  v.  Titrnell  (*),  where  the  same  application 
was  made  with  respect  to  the  legacy  given  to  the  testator's 
son,  H.  B.  George,  and  was  refused  by  the  Vice- Chancellor. 

MorgaUy  Q.C.,  and  Cozens- Hardy^  for  the  infant:  It  is 
admitted  that  if  it  were  not  for  the  clause  in  the  will  pro- 
viding £50  a  year  for  the  education  of  the  infant,  the  court 
woula,  even  independently  of  the  act,  have  made  an  order 
for  the  application  of  the  income  of  the  legacy  for  mainte- 
nance, because  the  infant  was  a  child  of  the  testator,  and 
would  therefore,  according  to  the  ordinary  rule,  be  entitled 
to  interest  on  her  legacy  until  it  is  payable.     This  rule  can 

0)  8  Atk.,  716.  (*)  1  Ch.  D..  232;  16  Eng.  R.,  711. 

(«)  1  Cox,  483.  (»)  26  W.  R.,  182. 

(»;  1  8ch.  <fc  Lef.,  1. 
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only  be  rebutted  by  an  adequate  provision  for  maintenance 
from  some  other  source.  If  the  fund  provided  is  insuflBcient, 
the  court  will  apply  part  of  the  income  of  the  legacy :  Cham- 
hers  V.  Ooldwinl^) ;  Martin  v.  Martin  (*) ;  Josselyn  v.  Josse- 
lyn  (").  In  the  present  case,  the  maintenance  provided  is 
entirely  insufficient,  and,  moreover,  it  is  not  from  a  separate 
source ;  it  is  part  of  the  income  of  the  same  fund  out  of 
which  the  legacy  is  payable. 

But  we  also  rely  upon  the  26th  section  of  the  23  &  24  Vict. 
c.  146.  That  section  was  intended  to  enlarge  the  powers  of 
trustees,  and  the  construction  put  upon  it  by  the  other  side 
would  render  it  almost  nugatory.  In  re  Cotton  is  distinctly 
in  our  favor.  The  words  m  the  section,  "income  tb  which 
such  infant  may  be  entitled,"  must  mean  the  income  of  the 
property  to  which  the  infant  may  be  entitled.  The  follow- 
ing words,  "whether  there  be  any  fund  applicable  to  the 
same  purpose,"  seem  to  contemplate  such  a  case  as  this. 
843]  *James,  L.J.:  No  doubt  the  Vice-Chancellor  was 
correct  in  considering  that  the  court  is  ready  to  make  what- 
ever orders  are  possible  for  the  maintenance  of  infants. 
But  the  rule  of  law  is  well  established  that  a  contingent 
legacy  does  not  carry  interest  while  it  is  in  suspense,  ex- 
cept in  the  case  of  a  legacy  by  a  parent  pr  one  standing  in 
loco  parentis  to  the  legatee ;  and  that  exception  is  subject 
to  another  exception,  that  the  rule  giving  interest  to  the 
child  does  not  take  effect  when  the  testator  has  provided 
another  fund  for  his  maintenance,  so  that  the  income  of  the 
legacy  is  supposed  not  to  be  required  for  the  purpose. 
Then  we  come  to  apply  the  act  of  the  23  &  24  Vict.  c.  145 
to  that  state  of  the  Ijaw.  The  26th  section  says  that  where 
property  is  held  by  trustees  in  trust  for  an  infant  either 
absolutely  or  contingently  on  his  attaining  the  age  of  twenty- 
one  years,  it  shall  be  lawful  for  the  trustees  to  apply  towards 
his  maintenance  or  education  "the  whole  or  any  part  of  the 
income  to  which  such  infant  may  be  entitled  in  respect  of 
such  property."  Therefore  it  must  in  the  first  place  be  in- 
come to  which  the  infant  is  entitled,  that  is,  to  which  he 
will  be  entitled  if  he  become  entitled  to  the  legacy.  That  is 
the  extent  to  which  we  can  go  in  applying  any  of  the  prop- 
erty of  the  testator.  In  the  present  case  this  income  is  not 
income  to  which  the  infant  is  or  ever  can  become  entitled. 
If  she  attains  twenty-one  she  will  not  become  entitled  to  any 
of  the  intermediate  income.  I  am  therefore  of  opinion  that 
we  cannot  in  the  name  of  interest  apply  any  of  the  income 
under  the  statute. 

(»)  11  Vea.,  1.  («)  Law  Rep.,  1  Eq.,  869.  (*)  9  Sim.,  63. 
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Mellish,  L.J. :  I  am  of  the  same  opinion.  The  real  ques- 
tion is,  what  the  statute  means  by  the  words  "the  income 
to  which  such  infant  may  be  entitled  in  respect  of  such 
property."  If  the  property  is  given  either  aosolutely  or 
contingently  in  such  a  way  that  the  infant  on  coming  of  age 
would  be  entitled  to  both  the  princijjal  and  the  intermediate 
income,  the  act  would  apply.  But  in  this  will  the  testator 
has  not  given  the  income  to  the  infant  in  any  event.  He  has 
not  only  not  given  it  to  her,  but  he  expressly  gives  it  to  an- 
other. I  think,  therefore,  that  the  order  of  the  Vice-Chan- 
cellor  cannot  be  supported. 

*B  AGO  ALL  AY,  L.J.:  I  am  of  the  same  opinion.  [844 
The  testator  has  thought  right  to  give  £50  a  year  for  the 
maintenance  of  each  of  nis  daughters,  and  has  directed  that 
the  rest  of  the  income  shall  be  accumulated  for  his  son.  On 
what  principle  the  court  can  take  any  part  of  this  ac- 
cumulated fund  from  the  son  for  the  maintenance  of  the 
daughters  I  cannot  conceive.  It  is  said  that  power  is  given 
by  the  act  of  Parliament,  but  I  think  it  clear  tnat  the  statute 
only  applies  to  cases  where  the  infant  is  either  entitled  ab- 
solutely to  the  principal  and  income,  or  is  entitled  to  the 
principal  contingently  in  such  a  manner  as  that  he  would 
on  coming  of  age  become  entitled  to  the  income  also. 

Solicitors :  Rooke  <fe  Son  ;  Steoens  &  Co. 


[6  Chancery  DivisioD,  850.] 
V.C.B.,  Nov.  24;   Dec.  7,  8,  1876:   C.A.,  May  8,  9,  1877. 

*Cheavin  V.  Walker.  [850 

[1876      C.      812.] 
InjwtctUm — TVcuk-mark — Expired  PaierU — Retention  <m  Label  of  Word  "  PatetW — 

Misrepreaentaiion, 

In  1862  a  patent  for  improvements  in  filters  was  taken  out  by  S.  C.  in  the  name 
of  himself  and  of  his  son  G.  C,  aged  seventeen.  After  the  death  of  S.  C.  in  the  same 
year,  the  business  was  carried  on  by  6.  C,  who  made  and  sold  filters  under  the  title, 
and  marked  with  a  label  as  "  S.  C.'s  Improved  Patent  Gold  Medal  Self-cleaning 
Rapid  Water  Filters.''  The  patent  of  1862  was  allowed  to  lapse  in  1865.  In  1867 
G.  C,  who  had  then  attained  twenty-one,  altered  his  label  to  *'  G.  C.'s  Improved 
Patent  Gold  Medal  Self-cleaning  Rapid  Water  Filters,"  above  which  was  a  medallion 
containing  the  royal  arms,  surmounted  by  the  words  **  By  Her  Majesty's  Royal  Let- 
ters Patent."  The  defendants,  who  had  been  in  G.  C.'s  employ,  set  up  in  business  in 
the  same  town  in  1876  as  makers  and  sellers  of  filters,  which  were  similar  in  ap- 
}>earance  to  those  of  G.  C.'s,  and  inscribed  with  "  S.  C.'s  Patent  Prize  Medal  Seb* 
cleaning  Rapid  Water  Filters,  Improved  and  Manufactured  by  W.  &  Co." : 

Bacon,  V.C,  having  granted  an  injunction  restraining  the  defendants  from  using 
their  label, 

Held,  bv  the  Court  of  Appeal  (reversing  the  Vice-Chancellor's  decision). 

First,  that  the  label  used  by  the  plaintiff  was  not  a  trade-mark,  but  only  a  descrip- 

22  Eng.  Rep.  65 
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tion  of  the  article  as  made  according  to  S.  C.'s  patent,  which  was  common  to  all  the 
public : 

Secondly,  that  there  was  nothing  in  the  defendants'  label  calculated  to  niisKtid  Uie 
public  by  a  fraudulent  imitation  of  the  plaintifTs  label : 

Tiiirdly,  that  tlie  plaintifTs  label,  coupled  with  the  medallion  of  the  royal  Arm.«. 
constituted  a  false  representation  that  the  patent  was  still  subsisting,  and  disentitled 
the  plaintiff  to  relief  oy  injunction. 

Siiiffer  Manufficturinff  Company  v.  Wilium  {})  and  Leatfur  Cloth  Compautt  v.  Amer- 
ican LeaUur  Cloth  Company  (*)  discussed. 

This  was  an  action  to  restrain  an  infringement  of  the 
plaintiffs  trade-mark. 

On  the  26th  of  April,  1862,  letters  patent  for  the  manu- 
facture of  a  filter  were  granted  to  S.  Cheaviu  (the  plaintiffs 
father)  and  the  plaintiff,  then  aged  seventeen,  iointly. 

S.  Cheavin  died  in  August,  1862,  before  he  had  been  able 
to  bring  the  manufacture  of  filters  under  this  patent  into 
extensive  operation.  The  plaintiff  had  ever  since  manu- 
851]  factured  and  sold  *filters  at  Boston  for  some  time 
under  the  style  of  "S.  Cheavin,"  and  used  that  name  on  bis 
filters,  but,  since  1867,  when  he  came  of  age,  he  traded  under 
his  own  name. 

The  filters,  which  were  stated  to  have  acquired  great 
reputation  both  in  this  country  and  abroad,  and  obtained 
several  prize  medals  and  diplomas,  bore  a  tablet  which, 
after  1867,  was  as  follows :  "G.  Cheavin's  Improved  Patent 
Gold  Medal  Self-cleaning  Rapid  Water  Filter,  Boston,  Eng- 
land ;"  above  which  was  a  medallion  containing  the  royal 
arms,  surrounded  by  a  band  or  garter  with  the  words  '*^y 
Her  Majesty's  Royal  Letters  Patent,"  and  the  filters  were 
generally  known  and  asked  for  in  the  trade  and  by  the 
public  as  Cheavin's  filters.  The  patent  of  1862,  on  the  prin- 
ciple of  which  the  plaintiff's  filters  were  manufactured,  had 
been  allowed  to  lapse  in  1865.  The  defendants  Brightman 
and  Bailey  were  formerly  in  the  plaintiff's  employ,  and  had 
recently  commenced  ana  were  now  carrying  on'^at  Boston 
the  business  of  manufacturing  and  selling  filters  made  upfon 
the  principle  of  the  plaintiff's  filters,  and  bearing  externally 
so  close  a  resemblance  to  them  that  the  difference  between 
them  was  not  perceptible  except  upon  a  close  examination. 

The  defendants  placed  upon  their  filters  a  tablet  or 
inscription  bearing  the  following  words:  *'S.  Cheavin  s 
Patent  Prize  Medal  Self-cleaning  Rapid  Water  Filter,  Im- 

E roved  and  Manufactured  by  Walker,  Brightman  &  Co., 
loston,  England." 

The  defendants  had  also  issued  circulars  relative  to  these 
filters,  in  which  the  phraseology  of  the  plaintiff's  cirpulars 
relative  to  his  filters  was  to  some  extent  copied. 

(')  2  CU.  D.,  434;  16  Eng.  R.,  827.  O  11  H.  L,  C,  623. 
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On  finding  out,  in  August,  1876,  that  the  defendants  were 
making  and  selling  these  filters,  the  plaintiff  called  upon 
them  to  desist  from  infringing  his  trade-mark.  Some  corre- 
spondence took  place.  The  defendants,  in  order  to  meet  the 
plaintiff's  objection  to  the  prominence  given  to  the  words 
*'  S.  Cheavin,"  and  to  avoid  litigation  between  near  relatives 
(Brightman  being  the  plaintiff's  brother-in-law),  offered  to 
alter  their  labels  by  reducing  the  size  of  the  words  "S. 
Cheavin' 8,"  and  to  increase  the  size  of  the  words  "Walker, 
Brightman  &  Co."  The  plaintiff  insisted  upon  his  right  to 
liave  the  name  "Cheavin"  entirely  removed  from  the  defen- 
dants' filters,  and  this  not  being  conceded,  he  had  issued  a 
*writ  and  delivered  a  statement  of  claim,  bv  which  he  [852 
claimed  an  injunction  to  restrain  the  sale  of  filters  bear- 
ing the  name  of  "Cheavin"  or  "S.  Cheavin"  marked  or 
inscribed  thereon,  or  any  colorable  imitations  of  the  inscrip- 
tions used  by  the  plaintiff. 

To  this  statement  of  claim  the  defendants  demurred  on 
the  following  grounds : — 

1.  There  had  been  no  infringement  of  the  plaintiff's  trade- 
mark, as  it  was  distinctly  stated  on  the  defendants'  label  that 
their  filters  made  on  Cheavin' s  principle,  in  which  the  plain- 
tiff had  no  monopoly,  were  manufactured  by  themselves. 

2.  The  misrepresentation  on  the  plaintiff's  label  in  calling 
his  filters  "patent,"  though  the  patent  of  1862  had  long 
since  expired,  was  such  as  to  prevent  him  from  obtaining 
relief,  even  assuming  that  a  case  of  infringement  had  been 
established. 

On  the  24th  of  November,  Vice-Chancellor  Bacon  over- 
ruled the  demurrer,  holding  that  there  was  a  sufficint^rma 
facte  case  of  right  in  the  plaintiff,  and  of  infringement  by 
the  defendants,  for  allowing  the  action  to  proceed  to  a  hear- 
ing and  the  question  to  be  tried ;  and  intimating  that  he 
was  not  at  present  satisfied  that  the  plaintiff,  by  continuing 
to  use  the  word  "patent"  on  his  label  after  the  patent  had 
expired,  had  lost  his  right  to  have  the  trade-mart,  of  which 
that  word  formed  a  part,  protected. 

On  the  5th  of  December,  1876,  the  defendants,  Brightman 
and  Bailey,  delivered  their  statement  of  defence,  by  which 
they  stated  that,  in  1853,  when  the  plaintiff  was  only  nine 
years  old,  his  father,  Squier  Cheavin,  took  out  a  patent  for 
manufacturing  filters,  and  the  filters  now  manufactured  by 
themselves  and  the  plaintiff  were  manufactured  on  the  prin- 
ciples of  the  patents  of  1853  and  1862  (expired  in  1865). 
The *plain tiff- s  title  to  any  trade-mark  which  his  father  had 
was  aenied  on  the  ground,  as  stated  in  defendants'  aflldavit, 
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that  Squier  Cheavin  died  intestate,  and  no  administration 
had  been  taken  out.  It  appeared,  however,  that  S.  Chea- 
vin did  leave  a  will,  but  that  it  had  never  been  proved, 
from  the  very  small  amount  of  property  belonging  to  him 
at  his  death. 

Both  the  defendants  admitted  that  they  had  been  in  plain- 
tiff's  employ.  Brightman,  who  was  a  brother-in-law  of 
glaintiff,  stated  that  he  had  been  previously  in  the  employ 
53]  of  plaintiff's  father,  *and  aftt^rwards  in  that  of  Pike, 
an  innkeeper,  and  Harvey,  a  solicitor  of  Spalding,  who 
were  alleged  to  have  made  and  sold  filters  in  partnership, 
according  to  Squier  Cheavin' s  patent,  from  1866  down  to 
Pike's  death  in  August,  1870.  This  manufacture  was  con- 
tinued by  Pike's  nephew,  William  Grinnell,  until  his  death, 
two  or  three  years  ago.  It  was  alleged  that  Messrs.  Pike 
&  Harvey,  and  afterwards  Grinnell,  called  their  filters 
*' Cheavin' s,"  or  "S.  Cheavin's"  filters,  and  put  upon  them 
the  inscription  '^S.  Cheavin  &  Co.,"  or  "S.  Cheavin  &Co.'8 
patent,"  to  the  knowledge  of  plaintiff  and  his  father,  and 
the  filters  so  made  and  sold  were  stated  to  have  been  well 
known  to  the  public  as  "Cheavin's"  or  *'S.  Cheavin's 
filters." 

On  the  part  of  the  plaintiff  evidence  was  adduced  contra- 
dicting many  of  the  statements  contained  in  the  defendants' 
affidavit — in  particular  that  Harvey  and  Pike  were  in  part- 
nership ;  that  Brightman  was  employed  by  them  down  to 
the  death  of  Pike  in  1870,  and  afterwards  by  Grinnell  in  the 
manufacture  of  filters ;  that  Brightman  was  ever  employed 
by  Pike  after  1863,  or  by  Grinnell  at  all ;  that  after  1867  the 
name  Cheavin  was  ever  placed  by  Pike  on  the  filters  manu- 
factured and  sold  by  him. 

With  respect  to  Messrs.  Pike  and  Harvey,  the  plaintiff's 
case  was  that  his  father,  S.  Cheavin,  was  assisted  by  them 
with  money  to  enable  him  to  work  his  patent  of  1853,  and 
that  down  to  1859  there  was  a  quasi  partnership  between  S. 
Cheavin  and  Pike,  under  an  agreement  made  in  1856. 

Harvey  was  S.  Cheavin's  solicitor,  and  was  authorized  by 
him  to  receive  £300  from  Pike  out  of  the  profits  arising  from 
the  sale  of  filters,  under  the  agreement  of  1856,  in  discharge 
of  money  advanced  by  Harvey  to  S.  Cheavin. 

In  1869,  S.  Cheavin  removed  from  Spalding  to  Boston, 
and  there  set  up  filter  making,  while  Pike  continued  to 
make  filters  down  to  his  death  in  1870,  but  in  1867  discon- 
tinui^d  the  use  of  the  name  Cheavin  &  Co.  The  plaintiff 
admitted  that  he  knew  that  Pike  was  manufacturing  filters 
upon  the  principle  of  his  father's  patent  of  1853,  but  did 
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not  interfere  with  him,  as  he  supposed  there  was  some  ar- 
rangement between  Pike  and  S.  Cheavin  for  a  license  ;  and 
also  because  the  filter  business  of  Pike  was  so  trifling,  and 
plaintiff's  business,  up  to  1867,  comparatively  smaU.  In 
1867  the  ^plaintiff  altered  his  label,  by  inserting  his  [854 
own  name,  "Gr.  Cheavin,"  instead  of  ''S.  Cheavin." 

With  respect  to  Brightman,  who  was  plaintiff's  brother- 
in-law,  the  plaintiff  had,  since  1866,  taken  him  into  his  era- 
ploy  at  £1  a  week  out  of  compassion,  and  taught  him  how 
to  manufacture  filters.  Bailey  was  taken  into  the  plain- 
tiffs employ  in  1875.  In  July,  1876,  they  were  both  dis- 
charged, and  they  at  once  sought  for  capital  to  assist  them 
in  setting  up  a  rival  manufacture. 

The  defendant  Walker  was  induced  to  find  money,  upon 
which  the  three  started  in  business  as  manufacturers  of 
filters,  and  had  opened  a  stand  in  Boston  and  Spalding 
Market  Place,  where  they  sold  the  filters  complained  of ; 
though  it  was  admitted  that  the  defendant  Bailey,  who  was 
in  charge  of  the  stand,  told  one  of  the  plaintiff's  witnesses, 
who  on  seeing  filters  so  closely  resembling  those  made  by 
the  plaintiff  in  size,  shape,  appearance  and  labels,  took  them 
to  be  the  plaintiff's  goods,  that  the  filters^  there  offered  for 
sale  were  not  made  by  the  plaintiff  but  by  the  defendants. 

The  case  came  on  for  hearing  before  Vice- Chancellor  BaCcon 
on  the  24th  of  November,  1876. 

Kay^  Q.C.,  and  /.  Cutlery  for  the  plaintiff:  The  plaintiff 
is  entitled  to  the  exclusive  use  of  the  word  "Cheavin,"  and 
to  restrain  the  defendants  from  adopting  the  word  "Chea,- 
vin,"  which  is  the  essential  part  of  his  label  or  trade-mark, 
under  which  his  goods  have  been  sold  and  acquired  repu- 
tation in  the  market  since  1862,  and  which  has  become  the 
denomination  of  the  particular  article :  Hall  v.  Barrows  (*). 
The  defendants  have  made  their  filters  in  every  respect 
similar  to  those  of  the  plaintiff,  and  as  evidence  of  their 
intention  to  deceive,  the  use  of  small  type  for  their  own 
names  and  of  large  type  for  the  words  they  have  taken 
from  his  label,  "Cheavin's  Patent  Filters,"  is  an  important 
element:  Singer  Manufacturing  Company  v.  Wilson {*). 

Though  the  defendants  may  not  themselves  have  repre- 
sented to  purchasers  that  their  filters  are  of  the  plaintiff's 
manufacture,  the  statement  on  their  label  will  enaole  others 
to  pass  off  the  filters  as  of  the  plaintiff's  manufacture ;  and 
this  is  a  deception  and  false  representation  which  gives  the 
origipal  owner  of  the  *trade-mark  a  right  of  action :  [855 
Sykes  v.  Sykes{*).    In  equity  it  is  not  necessary,  in  order 

(»)  4D.J..<feS.,  150.        O  2Ch.D.,434;  16  Eng.  R.,  827.        (')  8B.<feC.,641. 
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to  obtain  an  injunction,  that  there  should  have  been  fraud 
or  misrepresentation ;  the  use  of  a  trade-mark  which  has 
been  taken  innocently  and  in  ignorance  of  the  right  of  the 
plaintiff  will  equally  be  restrained  :  MilUngton  v.  Fox{^), 

Then  does  the  addition  of  the  words,  "improved  and 
manufactured  by  Walker,  Brightman  &  Co.,''  aflfect  the 
plaintiff's  rights?  If  a  material  and  substantial  part  of  a 
trade- mark,  to  which  plaintiff  has  established  his  exclusive 
right,  has  been  taken,  the  defendant  cannot  shelter  himself 
by  affixing  his  own  name  as  maker  of  the  article  in  connec- 
tion with  the  words  taken,  as  is  shown  by  the  cases  of 
"Bustard  &  Co.'s  Excelsior  White  Soft  Soap,"  Braham 
V.  Bustard {*);  "Bolton's  LL.  Whiskey,"  Kinahan  v. 
Bolton  {*);  "Foster,  Porter  &  Co.'s  Improved  Eureka 
Shirts,"  If'ord  v.  Foster  {^),  By  saying  that  the  particular 
article  is  manufactured  by  him,  a  man  does  not  become  en- 
titled to  take  my  trade-mark,  nor,  by  adding  something 
more,  to  use  that  which  is  a  material  part  of  my  trade-mark. 
Then,  as  to  the  use  of  the  word  "patent"  in  the  plaintiff's 
label,  the  test  is,  whether  the  term  "patent,"  though  no 
longer  applicable,  was  adopted  truly  and  with  foundation 
in  the  first  instance.  If,  as  in  this  case,  there  was  originally 
a  patent,  and  the  goods  have  acquired  value  or  attracted 
confidence  under  a  label  which  truly  stated,  when  first  in- 
troduced, that  the  goods  were  protected  by  a  patent,  the 
continued  use  of  that  label  after  the  patent  has  expired  is 
not  such  a  misrepresentation  as  to  deprive  the  plaintiff  of 
his  right  to  protection,  JEdelsten  v.  Vick  (*) ;  and  the  same 
principle  applies  where  the  word  "patent,"  from  having 
become  a  term  of  art,  is  used  in  such  a  way  as  not  to  deceive 
the  public :  Marshall  v.  Hoss  (•).  The  remarks  of  Lord 
Kingsdown  in  Leather  Cloth  Company  v.  American  Leather 
Cloth  Company  (^\  to  the  effect  that  he  should  have  great 
difficulty  in  assenting  to  this  distinction,  are  merely  dicta^ 
and  the  case  was  decided  on  other  grounds.  The  Singer 
Manufacturing  Company  v.  Wilson ()  will  be  relied  upon 
856]  by  the  defendants,  but  *that  was  not  a  case  of  the 
nse  of  the  plaintiff's  trade-mark,  but  of  representations 
made  by  the  defendant  in  his  trade  circulars  and  adver- 
tisements as  distinguished  from  his  trade-mark  and  label, 
and  there  being  no  evidence  whatever  of  any  fraud  or*false 
representation  by  the  defendant,  "and  no  means  put  into 

(»)  8  My.  A  Cr.,  888.  (*)  11  Hare,  78. 

O  1  H.  A  M.,  447.  (•)  Law  Rep.,  8  Eq.,  661. 

(»)  16  Jr.  Ch.  Rep.,  76.  C)  11  H.  L.  C,  648. 

if)  Law  Rep.,  7  Ch.,  611.  (»)  2  Ch.  D.,  484;  16  Eng.  R.,  827. 
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the  hands  of  any  persons  whatever  to  commit  a  fraud,  or 
to  assist  in  committing  a  fraud,"  the  plaintiff's  case  there 
failed  ('). 

In  this  case  the  circulars  of  the  defendants  are  almost  iden- 
tical with  those  of  the  plaintiff.  No  injunction  is  claimed  in 
respect  of  these  circulars,  but  the  court  will  look  at  them  as 
evidence  of  the  mala  mens  of  the  defendants: 

Sir  H,  Jackson^  Q.C.,  and  W.  O,  ^F.  Phillimore^  for  the 
defendants:  We  say,  1,  that  the  plaintiff  has  not  made 
out  his  title  to  a  monopoly  of  the  word  "Cheavin"  in 
connection  with  filters,  or  to  have  his  trade-mark  pro- 
tected ;  and,  2,  assuming  that  he  has  established  his  title, 
what  the  defendants  have  done  does  not  amount  to  in- 
fringement. 

Upon  the  first  point,  the  evidence  shows  that  from  1856 
to  1872  there  has  been  a  concurrent  use  of  the  words 
"S.  Cheavin,"  or  '^Cheavin  &  Co.,"  by  Pike  and  others, 
without  complaint  or  attempt  to  restrain  such  use  on 
the  part  of  the  plaintiff.  The  word  "Cheavin,"  therefore, 
as  applied  to  filters,  has  lost  its  character  of  a  personal 
description  and  become  a  generic  name  used  to  describe 
filters  manuafactured  on  a  particular  plan  which  has  been 
open  to  all  the  world  since  the  expiration  of  the  patent  in 
1865. 

The  defendants,  without  any  fraud,  have  acquired  the 
mode  of  manufacturing  these  filters,  and  are  entitled  to  call 
them  Cheavin' s  Patent  Filters,  provided  they  do  not  suggest 
that  such  filters  are  made  by  the  original  patentee  or  that 
they  are  selling  for  the  plaintiff : .  James  v.  James  Q.  ^  There 
can  be  no  injunction  so  long  as  they  represent  on  tneir  label 
that  these  filters  are  of  their  own  manufacture  ;  the  words 
"Cheavin's  Patent"  having  come  to  signify  filters  manu- 
factured according  to  the  principle  of  that  patent :  Wheeler 
and  Wilson  Company  v.  8haJ(;espear  (^\  Adopting  the  words 
*of  the  Master  of  the  Rolls  in  Singer  Manvfacturing  [857 
Company  v.  Wilson  (') :  ''  Could  anybody  say  that  a  person 
reading  that  statement  would  buy  the  defendants'  filters  as 
being  tne  genuine  filters  made  by  Cheavin  himself  ?  I  am 
not,  as  I  consider,  to  decide  cases  in  favor  of  fools  and 
idiots,  but  in  favor  of  ordinary  English  people,  who  un- 
derstand English  when  they  see  it,  and  are  not  deceived  by 
any  difference  in  type,  b\it  who  have  before  them  a  plain 
statement." 

O  2  Ch.   D.,  451-463;    16  Eng.  R.,      («)  LawRep.,  ISEq.,  421;  2Eiig.  R.,865. 
848-844.  (»)  89  L.  J.  (Ch.),  86. 

(<)  2  Ch.  D.,  447  ;  16  Eng.  R.,  889. 
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[Bacon,  V.C,  called  attention  to  the  similarity  of  the  de- 
fendants' circalars  in  collocation  of  paragraphs  and  numer- 
ous particulars.] 

It  may  not  be  in  good  taste,  but  the  defendants  have  a 
perfect  right  to  adopt  eulogistic  descriptions  of  filters  made 
according  to  Cheavin' s  patent.  If  they  have  a  right  to  sell 
the  goods  they  have  a  right  to  praise  them,  and  therefore  to 
use  the  testimonials  and  every  comment  which  praises  the 
goods,  James  v.  James  (*),  especially  as  there  is  nothing 
m  the  circulars  which  would  lead  persons  reading  them 
to  believe  that  they  referred  to  filters  made  by  the  plaintiff, 
G.  Cheavin. 

In  the  absence  of  evidence  that  any  one  has  been  in  fact 
deceived,  the  court  is  not  justified  in  assuming  that  such  has 
been  the  case  :    WooUam  v.  Ratcliff  (*). 

Then  as  to  the  title  of  the  plaintiff.  He  is  not  the  repre- 
sentative of  his  father,  whose  will  was  never  proved,  and 
whose  estate  has  never  been  administered,  and  by  carry- 
ing on  that  business  after  his  father's  death,  the  plaintiff 
has  not  acquired  such  an  exclusive  personal  right  to  his 
father's  trade-mark  as  will  be  protected  in  equity  :  Hoven- 
den  V.  Lloyd  (*). 

If  the  plaintiff  has  acquired  any  trade-mark  in  his  label 
there  has  been  misrepresentation  of  an  important  fact  by  the 
false  assertion  of  patent  right  such  as  to  disentitle  him  to 
relief  against  any  one  who  pirated  it.  We  rely  on  the  ob- 
servations of  Lord  Kingsdown  in  the  Leather  Cloth  Com- 
pany V.  Ainerican  Leather  Cloth  Company  (*) — which  are 
not  mere  dicta^  btit  expose  authoritatively  the  fallacy 
of  extending,  as  in  Eaelsten  v.  Vick  (*),  the  right  to 
858]  ^continue  on  a  trade-mark  the  statement  of  protec- 
tion by  patent  after  it  has  ceased  to  be  true — *'  If  the  trade- 
mark represents  the  article  as  protected  by  patent,  when, 
in  fact,  it  is  not  so  protected,  1  cannot  think  that  it  can 
make  any^  difference  whether  the  protection  never  existed  or 
whether  it  has  ceased  to  exist."  It  may  be  hard  that  a 
trader  should  be  compelled  to  alter  his  labels  and  trade- marks 
on  the  expiration  of  his  patent,  but  that  consideration  does 
not  here  apply,  as  the  trade- mark  in  respect  of  which  the 
plaintiff  sues  was  not  adopted  until  1867,  tvro  years  after  the 
patent  had  expired. 

Kay^  in  reply :  The  Singer  Manvfacturing  Company  v. 
Wilson  (•)  was  not  a  case  of  trade-mark  but  of  trade  circu- 

(')  Law  Rep..  18  Eq.,  421 ;  2  Eng.  R.,  865.       {*)  U  H.  L.  C,  643. 

CJ  1  H.  <&  M.,  269.  (»)  11  Hare,  78. 

in  18  W.  R.,  1132.  («)  2  Ch.  D.,  434;  16  Eng.  R.,  827. 
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lar,  and  the  decision  was  based  npon  the  fact  that  the  defen- 
dant had  not  used  the  word  ''Singer"  as  part  of  his  trade- 
mark, and  had  used  it  in  his  circulars  and  advertisements 
in  such  a  way  as  not  to  pass  off  his  machines  as  being  man- 
ufactured by  the  Singer  Company. 

Bacon,  V.C:  That  a  trade-mark  is  property  cannot  rea- 
sonably be  doubted,  and  in  no  case  was  this  put  more 
pointedly  than  in  Leather  Cloth  Company  v.  American 
Leather  Cloth  Company  ('). 

The  patent  obtained  by  the  plaintiffs  father  in  the  name 
of  himself  and  the  plaintiff,  in  1862,  was  valid  while  it 
lasted,  and  the  fact  that  the  plaintiff — who  was  jointly  in- 
terested in  it  with  his  father,  with  whom  he  was  in  partner- 
ship— was  at  the  time  an  infant  did  not  affect  its  validity, 
as  S.  Cheavin,  the  father,  had  a  perfect  right  to  take  out 
the  patent  in  the  joint  names  of  himself  and  his  son.  On 
the  death  of  his  lather,  in  1862,  the  plaintiff  continued  to 
carry  on  the  business  for  some  years  in  the  name  of  his 
father,  and  after  that,  for  the  last  nine  years,  in  his  own 
name ;  and  during  all  that  time  he  placed  the  tablet  or  label 
mentioned  in  the  pleadings  upon  all  the  articles  manufac- 
tured by  himself.  All  this  is  distinctly  admitted  on  the 
pleadings,  and,  as  it  appears  to  me,  the  plaintiff  is  unques- 
tionably entitled  to  this  trade-mark,  in  respect  of  which,  as 
a  trade-mark,  and  nothing  else,  he  now  suesr  *The  [859 
true  rule  which  is  established  by  the  cases  is  that  when  the 
right  to  a  trade-mark  has  been  established,  no  man  can 
lawfully  interfere  with  it;   no  one  can  take  another  man's 

Sroperty,  and  this  is  what  the  defendants  have  done.  The 
efendants,  having  been  in  the  plaintiff's  employ,  acquired 
the  art,  such  as  it  is,  of  making  these  filters.  The  connec- 
tion was  broken  up,  and  the  defendants  set  up  in  business 
for  themselves.  Tney  were  perfectly  entitled  to  do  so,  and  to 
make  filters  in  accordance  with  the  patent  that  was  origi- 
nally granted  to  the  plaintiff  and  his  father,  but  they  had 
no  right  to  stamp  on  their  filters  the  distinctive  trade- mark 
which  had  been  adopted  bv  the  plaintiff  to  distinguish 
his  filters  from  similar  articles  in  the  market.  The  iden- 
tity of  the  two  filters  is  beyond  question,  and  no  jury 
could  hesitate  to  determine  that  the  defendants  had  plainly 
and  positively  copied  the  plaintiff's  filters  in  shape,  color, 
and,  with  unimportant  differences,  the  inscription  on  his 
label.  The  statement  bv  the  defendants,  given  in  a  very 
reticent  way  in  court,  of  how  they  got  their  filters  made, 
did  not  give  me  a  good  impression  of  their  candor.     They 

(»)  1 1  H.  L.  C,  648. 
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declined  to  give  any  evidence  as  to  the  model  or  pattern  or 
drawing  which  they  must  have  sent  to  the  potteries  to  be 
copied  from,  and  did  not  produce  the  communications  which 
took  place  between  themselves  and  the  manufacturer  at 
the  potteries.  The  property  in  this  trade-mark  being  estab- 
lished, as  I  take  it,  beyond  question,  the  imitation  is  also 
established,  and  the  fact  of  infringement  is  plain  and  manifest. 
But  then  it  is  said  that  the  plaintiffs  right  of  property  is 
impaired  because  there  had  been  some  obscure  transactions 
between  the  plaintiffs  father  and  one  Pike,  and  also  one 
Harvey,  a  solicitor,  who  diversified  his  legal  pursuits  by 
making  filters.  The  defendants  insist  that  the  met  that  the 
plaintiff  s  father  allowed  those  persons  to  make  filters  ac- 
cording to  Cheavin' s  process  has  deprived  the  plaintiff  of 
his  right  to  be  protected  in  the  use  of  his  trade-mark.  But 
none  of  the  filters  so  made  bore  the  inscription  which  the 
plaintiff  claims  as  his  trade-mark,  and  this  contention  may 
be  dismissed  as  wholly  irrelevant  to  the  case.  The  plaintiff, 
by  being  a  partner  with  and  surviving  his  father,  had  a  right 
to  adopt  the  name  ''S.  Cheavin,"  and  a  perfect  right  to 
change  it  to  his  own  name,  **G.  Cheavin,"  when  he  was  him- 
self carrying  on  business  alone  ;  and  there  was  no  misrepre- 
860]  sentation,  unless  indeed  *there  was  any  in  the  use  of 
the  word  "  patent,"  on  which  I  will  presently  observe.  The 
test  in  these  cases  is  whether  the  defendants  have  wilfully 
imitated,  and  therefore  infringed,  the  plaintiffs  property, 
in  order  to  denote  that  their  goods  are  goods  of  the  genuine 
manufacture  of  the  plaintiff.  That  was  the  test  laid  down 
in  the  whisky  case  {Kinahan  v.  BoUon(^))\  the  Eureka 
shirt  case  {Ford  v.  Foster  (') ) ;  and  especially  in  SyJces  v. 
S]/kes{*)j  a  most  valuable  case,  and  not  less  valuable  be- 
cause it  is  shortly  reported.  The  Singer  Manyfdcturing 
Company  v.  Wilson  (^)^  on  which  great  reliance  has  been 
placed  by  the  defendants,  has,  in  my  judgment,  no  sort  of 
application.  The  decision  did  not  proceed  upon  trade-mark, 
and  excluded  the  question  of  trade-mark.  The  right  of  the 
defendant  to  make  and  sell  machines  as  being  manufactured 
on  the  Singer  principle  was  established,  but  it  positively 
excluded  any  right  to  stamp  on  them  that  which  was  the 
exclusive  trade- mark  of  the  plaintiff,  and  which  he  alleged 
in  his  bill.  It  was  found  that  the  plaintiff  had  a  trade-mark 
of  his  own,  but  that  *' Singer"  was  not  a  material  part  of 
that  trade- mark,  but  even  if  it  had  been,  the  defendant  in 

(»)  16  Ir.  Eq.  Rep.,  75.  (»)  8  B.  A  C,  541. 

O  Law  Rep.,  7  Ch.,  611.  (*)  2  Ch.  D.,  434;  16  Eng.  R.,  827. 
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that  case  was  not  in  the  slightest  degree  to  blame  as  he  had 
not  adopted  for  his  trade-mark  the  name  of  Singer. 

The  most  irnportant  case  relied  on  by  the  defendants  was 
the  Leather  Cloth  Company  v.  American  Leather  Cloth 
Company  {^\  which  contains  some  valuable  observations  of 
Lord  Kingsdown,  but  did  not,  so  far  as  the  decision  of  the 
case  was  concerned,  proceed  upon  those  observations  of 
Lord  Kingsdown  alone  or  even  to  any  considerable  extent. 
The  general  rule  seems  to  be,  that  the  misstatement  of  any 
material  fact  will  deprive  the  owner  of  a  trade-mark  of  his 
relief  in  equity  against  any  one  who  may  have  pirated  it. 
It  is  not,  and  cannot  be,  suggested  that  the  use  oi  the  word 
** patent"  as  a  description  of  the  plaintiffs  filters  in  his 
la  Del  was  introduced  for  any  other  purpose  than  to  assert 
that  a  patent  had  been  granted  in  respect  of  the  process  on 
which  nis  filters  were  made,  and  not  to  prevent  other  per- 
sons from  making  similar  instruments,  which  might  be  done 
by  anybody,  by  all  the  world,  after  the  patent  had  expired 
or  fallen  through.  Lord  Kingsdown  says,  ^further,  [861 
that  the  term  may  be  merely  part  of  the  designation  of  an 
article  which  has  become  known  in  the  market  by  that  term. 
It  is  proved  that  these  filters  have  been  known  as  Cheavin' s 
patent  filters  since  1862,  and  that  is  the  reason  for  which  the 
title  has  been  adopted  by  the  plaintiff,  who  was  fairly  and 
justly  entitled  to  call  himself  a  patentee,  the  Queen's  letters 
patent  having  been  granted  to  him  by  name.  If  it  was  so 
expressed  as  to  mislead  an^  person  into  imagining  that  the 
plaintiff  was  thereby  asserting  that  he  still  had  the  exclusive 
right  to  manufacture  these  commodities,  then  it  would  be 
open  to  the  objection  that  is  taken  by  Lord  Kingsdown.  If 
it  falls  short  of  that,  then  the  observations  of  Lord  Kings- 
down  are  in  favor  of  the  plaintiff.  In  the  Leather  Cloth 
case  there  had  been  false  representation  and  intimations 
given  to  the  public  that  the  commodity  they  were  invited 
to  buy  was  different  from  that  which  was  in  fact  sold.  ,  That 
I  take  to  be  the  main  ground  of  the  decision  in  the  House 
of  Lords.  Reading  those  observations  of  Lord  Kingsdown 
and  of  Lord  Westbury  (')  in  the  same  case  in  connection 
with  the  facts  now  before  me,  I  read  them  as  being  in  favor 
of  the  plaintiff.  It  would  be,  in  my  opinion,  to  misun- 
derstand the  judgment  in  the  Leather  Cloth  case  if  I  were 
to  hold,  as  I  am  invited  to  do,  that  when  a  manufacturer 
who  has  had  a  patent  stamps  that  description  on  the  com- 
moditv  that  he  is  selling  and  so  describes  it,  he  deprives 
himself  of  the  protection  which  the  law  would  otherwise 

(»)  11  H.  L.  C,  523.  O  11  H.  L.  C,  546. 
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give  him.  The  plaintiff  is  entitled  to  use  that  trade-mark  if 
it  has  properly  acquired  that  designation,  and  that  it  has 
acquired  that  designation  in  the  maket  is  here  abundantly 
proved. 

[His  Lordship,  after  commenting  upon  the  conduct  of  the 
defendants,  the  correspondence,  and  their  circulars  and  ad- 
vertisements, which  were  relied  upon  by  the  plaintiff  as  evi- 
dence of  the  mala  fides  of  the  defendants,  said:] 

In  my  judgment  the  plaintiff's  trade-mark  has  been 
deliberately,  intentionally,  and  in  bad  faith  iihitated  and 
adopted  by  the  defendants,  and  the  plaintiff  is  therefore 
entitled  to  an  injunction  with  an  inquiry  as  to  damages,  and 
the  costs  of  suit. 


From  this  decision  the  defendants  appealed.     The  appeal 
was  heard  on  the  8th  and  9th  of  May,  1877. 
8621    *SiT  H.  Jackson,  Q.C.,  and  W.  O.  F.  PhilliTruyre, 
for  the  appellants. 

Kay,  Q.C.,  and  J".  Cutler,  for  the  plaintiff. 

The  same  lines  of  argument  were  followed  as  at  the  hear- 
ing before  the  Vice-Chancellor. 

Jessel,  M.R.:  The  first  question  which  we  have  to  con- 
sider is  whether  the  plaintiff  has  any  trade-mark  at  all.  I 
am  of  opinion  that  he  has  no  trade-mark.  What  he  uses 
is  an  inscription  which  he  chooses  to  place  or  bake  on  his 
filters,  and  which  tel|s  its  own  story.  The  patent  taken  out 
by  the  plaintiff's  father  was  for  improvements  in  filters,  and 
the  inscription  shows  that  the  filter  is  made  in  accordance 
with  that  patent.  The  inscription  is  not  in  distinctive  char- 
acters, but  in  ordinary  type.  There  is  nothing  in  it  to  show 
that  it  was  made  by  any  particular  manufacturer.  It  is  not 
possible  to  say  that  such  an  inscription  is  a  trademark. 

The  second  question  is  with  regard  to  the  effect  of  the  use 
of  the  word  "ratent'^  by  the  plaintiff.  The  question  was 
fully  discussed  in  the  case  in  the  House  of  Lords,  Leather 
Cloth  Company  v.  American  Leather  Cloth  Company  {^\ 
and  I  liave  nothing  to  add  to  what  was  there  said.  No 
doubt  a  man  may  use  the  word  "Patent"  so  as  to  deceive 
no  one.  It  may  be  used  so  as  to  mean  that  which  was  a 
patent,  but  is  not  so  now.  In  other  words,  you  may  state 
in  so  many  words,  or  by  implication,  that  the  article  is 
manufactured  in  accordance  with  a  patent  which  has  ex- 
pired. But  if  you  suggest  that  it  is  protected  by  an  existing 
patent,  you  cannot  obtain  the  protection  of  that  representa- 
tion as  a  trade- mark.     Protection  only  extends  to  the  time 

(»)  11  H.  L.  C,  543. 
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allowed  by  the  statute  for  the  patent,  and  if  the  court  were 
afterwards  to  protect  the  use  of  the  word  as  a  trade-mark,  it 
would  be  in  fact  extending  the  time  for  protection  given  by 
the  statute.  It  is,  therefore,  impossible  to  allow  a  man  who 
has  once  had  the  protection  of  a  patent  to  obtain  a  further 
protection  by  using  the  name  of  his  patent  as  a  trade- mark. 

But  further,  no  man  can  claim  a  trade-mark  in  a  false- 
hood. It  *is  a  falsehood  to  represent  that  the  patent  [863 
is  still  subsisting.  Therefore  the  court  has  to  consider,  in 
the  present  case,  whether  there  is  such  a  false  representa- 
tion on  the  plaintiffs  filters.  Above  the  inscription  there  is 
a  medallion  consisting  of  the  royal  arms  surrounded  by  a 
circular  band  or  garter  containing  the  words  "By  Her 
Majesty's  Royal  Cjtters  Patent."  That  appears  to  me  to 
be  a  representation  that  the  patent  is  an  existing  patent. 
And  on  that  ground  alone  I  think  the  plaintiff  ought  not  to 
succeed  in  this  action. 

As  to  the  third  ground  relied  on  by  the  plaintiff,  that 
supposing  the  inscnption  not  to  be  a  trade-mark,  it  is  an 
advertisement,  which  the  defendants  have  fraudulently 
imitated,  I  cannot  see  any  fraudulent  imitation  in  the  de- 
fendants' labels.  The  words  used  by  the  plaintiff  import 
that  the  filter  is  made  by  him  according  to  Cheavin' s  ex- 
pired patent.  The  defendants'  label  is  as  follows:  ''S. 
Cheavin's  Patent  Prize  Medal  Self-cleaning  Rapid  Water 
Filter,  Improved  and  Manufactured  by  Walker,  Brightman 
&  Co.,  Boston,  England."  That  is  to  say,  that  the  filter  is 
manufactured  according  to  Cheavin's  expired  patent  by 
Walker,  Brightman  &  Co.  I  can  see  no  fraudulent  imita- 
tion in  that  statement.  Fraud  is  the  foundation  of  all  this 
branch  of  jurisdiction,  and  unless  fraud  is  proved,  this 
court  ought  not  to  interfere.  The  appeal  must,  therefore, 
be  allowed,  and  the  action  must  be  dismissed. 

James,  L.J.:  I  am  of  the  same  opinion.  It  is  clear  that 
on  the  expiration  of  this  patent  it  was  open  to  all  the  world 
to  manufacture  the  article  which  had  been  patented ;  that 
is  the  consideration  which  the  inventor  gives  for  the  patent ; 
the  invention  becomes  then  entirely  puhlici  juris.  The 
plaintiff,  and  also  the  defendants,  had  a  right  to  tell  the 
world  that  they  were  making  the  article  according  to  the 
expired  patent,  and  both  parties  have  done  this.  It  is  im- 
possible to  allow  a  man  to  prolong  his  monopoly  by  trying 
to  turn  a  description  of  the  article  into  a  trade-mark. 
Whatever  is  mere  description  is  open  to  all  the  world.  In 
the  present  case  the  plaintiff's  label  was  nothing  more  than 
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a  description,  and  he  cannot  therefore  have  protectioQ  for 
it  as  a  trade-mark. 

With  respect  to  the  qnestion  of  misrepresentation,  I  agree 
864]  with  *the  Master  of  the  Rolls.  The  question  is 
whether  the  inscription  on  the  plaintifPs  filter  contained  a 
representation  of  what  was  false.  No  doubt  the  plaintilT 
did  not  mean  to  tell  a  lie,  but  when  the  matter  comes  iato  a 
court  of  justice,  the  court  cannot  assist  in  the  continuance 
of  a  misrepresentation.  Here,  taking  the  whole  inscription 
together,  including  the  royal  arms  and  the  words  "  By  Her 
Majesty's  Royal  Letters  Patent,"  I  think  it  indicates  the 
present  continuance  of  the  patent.  It  was  sufficient  to  lead 
the  public  to  the  conclnsion  that  the  article  was  made  ac- 
cording to  a  patent  which  had  not  expired  but  was  atUl  con- 
tinning. 

The  plaintiff  had  no  right  to  embarrass  the  world  by 
claiming  the  benefit  of  a  patent  which  had  expired. 

The  last  point  for  decision  is  whether  the  defendants  have 
done  anything  which  amounts  to  a  fraud,  in  having  imi- 
tated the  plaintiff's  inscription  in  such  a  way  as  to  lead  an 
unwary  purchaser  to  suppose  that  the  article  was  manu- 
factured by  the  plaintiff.     In  my  opinion  nobody  wonld 
•"""■-.ose  that  it  was  manufactured  by  the  plaintiff;  the  de- 
ints  expressly  and  very  plainly  say  that  it  is  raanufac- 
l  by  Walker,  Brightman  &  Co.     The  truth  is  that  the 
really  made  by  the  plaintiff  is  not  that  the  defendants 
nd  that  the  filters  are  made  by  him,  but  that  thev 
e  that  they  are  made  under  Cheavin's  patent ;  to  which 
)laintiff  has  no  right  to  object. 

.GGALL&Y,  L.  J.:  I  am  of  the  same  opinion.  As  to  the 
tion  of  misrepresentation,  I  adopt  Lord  Kingsdown's 
s  in  Leather  Cloth  Company  v.  American  Leather 
I  Company  {'):  "If  a  trade-mark  represents  an  article 
■otected  by  a  patent,  when  in  fact  it  is  not  so  protected, 
ims  to  me  that  such  a  statement  ^rZmayaci'e  amounts 
misrepresentation  of  an  important  fact,  which  would 
ititle  the  owner  of  the  trade-mark  to  relief  in  a  court  of 
;y  against  any  one  who  pirated  it.  In  Flavel  v.  Hat- 
I  (')  V  ice-Chancellor  Wood  intimated  his  opinion  that 
would  be  so  when  there  never  had  been  any  patent 
. ;  but  in  the  subsequent  case  of  Sdelsten  v.  Vick  {')  ho 
I  seems  to  doubt  whether  the  *rule  would  be  the  same 
ere  had  originally  been  a  patent,  and  the  statement  in 
rade- mark  being  true  when  first  introduced,  had  been 
nued  after  it  had  ceased  to  be  true.     I  confess  that  I 

1  H.  L.  C,  643.  O  10  Hnro,  407.  (')  11  Hare,  78. 
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should  have  great  difficulty  in  assenting  to  that  distinction. 
If  the  word  'patent'  be  not  so  used  as  to  indicate  the  co- 
existing protection  of  a  patent,  but  merely  as  part  of  the 
designation  of  an  article  known  in  the  market  by  that  term 
(and  this  I  collect  to  have  been  the  main  ground  of  his 
honor's  decision),  then  I  quite  agree  in  his  view.  In  such 
case  nobody  is  meant  to^  be  deceived,  or  is  deceived  ;  a  pat- 
ent may  have  expired,  and  be  known  to  have  expired,  fifty 
years  ago,  and  yet  the  name  of  'patent'  may  have  become 
attached  to  the  article  and  be  used  in  the  trade  as  designat- 
ing it ;  but  if  the  trade-mark  represents  the  article  as  pro- 
tected by  patent,  when  in  fact  it  is  not  so  protected,  I  cannot 
think  tnat  it  can  make  any  difference  whether  the  protec- 
tion never  existed  or  has  ceased  to  exist." 

If  we  only  had  to  deal  with  the  -part  of  the  inscription 
which  is  described  as  a  trade-mark,  I  should  have  thought 
that  it  contained  no  misrepresentation  ;  but  you  cannot  dis- 
connect it  from  the  medallion  and  the  royal  arms.  An 
ignorant  person  would  suppose  that  the  article  was  protected 
by  the  patent — that  is  a  sufficient  ground  for  refusing  the 
plaintiff  relief.  But  he  also  fails  in  the  case  made  in  his 
statement  of  claim,  that  the  public  were  led  to  believe  that 
the  filters  were  manufactured  by  the  plaintiff.  In  my 
opinion  there  is  nothing  in  the  defendants'  inscription  which 
would  mislead  unwary  persons;  there  is  nothing  in  the 
shape  or  arrangement  of  the  letters  which  shows  an  inten- 
tion to  imitate  the  plaintiff's  inscription. 

The  Vice-Chancellor  thought  that  the  words  '' Cheavin' s 
Patent"  were  calculated  to  deceive  the  public.  But 
''  Cheavin' s  Patent"  is  a  correct  description  of  the  principle 
according  to  which  the  article  was  made,  and  then  there  K)1- 
lows  a  distinct  statement  that  it  was  manufactured  by 
Walker,  Brightman  &  Co.  Therefore  on  this  ground  also 
the  case  made  by  the  plaintiff's  claim  fails.  The  appeal 
must  be  allowed  and  the  action  dismissed  with  costs. 

Solicitor  for  plaintiff :  J.  S.  Salaman. 
Solicitors  for  defendants :  Wright  &  PiUey. 
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[6  Chancery,  Division,  866.]      • 
C.A.,  May  10,  1877. 

866]  *^'2?  parte  Drake.     In  re  Ware. 

Action  of  Detinue — Judgment  for  Plaintiff — ExectUion  levied  after  Notice  of  Bank- 
rupted/ of  Defendant — Property  in  detained  CJuUtel — Chattel  in  possession  of  Trustee 
— Forcible  Jseiznre  by  Plaintiff — Common  Law  Procedure  Act,  1864  (17  <k  18  VicL 
c.  126),  s.  IS— Bankruptcy  Act,  1869  (32  db  33  V'ict.  e.  71),  s.  19. 

Judgment  for  the  plaintiff  in  an  action  of  detinue  held  not  to  change  the  property 
in  the  detained  chattel  until  satisfaction  of  the  value  found  by  the  judgment;  even 
thpugh  satisfaction  was  prevented  by  the  bankruptcy  of  the  defendant. 

Brinsmead  v.  Harrison  {})  followed. 

The  plaintiff  was  entitled  to  apply  to  the  Court  of  Bankruptcy  for  an  order  upon 
the  trustee  to  deliver  up  the  chattel  to  him. 

This  was  an  appeal-  from  a  decision  of  Mr.  Registrar 
Py>ys^  sitting  as  Chief  Judge  in  Bankruptcy. 

In  March,  1875,  James  Ware,  a  carrier  and  carman,  hired 
a  gray  mare  of  Daniel  Drake.  He  neglected  to  return  the 
mare  when  required  by  Drake  to  do  so,  and  in  May,  1876, 
Drake  commenced  an  action  in  the  Exchequer  Division 
against  Ware  for  the  recovery  of  the  mare.  The  action  was 
tried  on  the  2d  of  December,  1876,  when  a  verdict  was  found 
for  the  plaintiff  for  £60,  the  value  of  the  mare,  such  amount 
to  be  reduced  to  Is.  if  the  mare  was  returned  to  the  plain- 
tiff on  the  4th  of  December,  and  £25  damages  for  the  wrong- 
ful detention.  And  the  judge  directed  judgment  for  £85, 
and  the  costs  of  the  action.  The  defendant  did  not  return 
the  mare,  and  on  the  6th  of  December,  the  plaintiff's  soli- 
citor's bill  of  costs  was  taxed  at  £70  10^.  2d,  At  an  earlier 
hour  on  the  same  day  Ware  had  filed  a  liquidation  petition, 
and  notice  of  the  petition  was  given  to  the  plaintiff's  soli- 
citor by  Ware's  solicitor  when  they  attended  the  taxaliou. 
On  the  same  day  Drake  signed  judgment  in  the  action  for 
£165  10^.  2d,^  and  issued  and  lodged  with  the  sheriff  of 
Middlesex  a  writ  of  fl.  fa,  on  the  judgment.  On  the  7th 
of  December  the  sheriff  levied  on  the  goods  of  Ware,  not 
including  the  mare.  An  order  was  afterwards  made  by  the 
867J  Court  of  Bankruptcy  restraining  the  proceedings  *un- 
der  the  execution,  and  the  sheriff  withdrew.  The  first 
meeting  of  the  creditors  was  held  on  the  5th  of  January, 
1877,  when  Drake  tendered  a  proof.  His  affidavit  stated 
the  verdict  in  the  action,  the  signing  of  the  judgment,  the 
taxation  of  the  costs,  and  that  the  mare  had  not  been  deliv- 
ered to  him,  nor  the  £85,  or  the  amount  of  the  taxed  costs 
paid  to  him.     The  affidavit  went  on  to  state  that  Ware  was 

(')  Law  Rep.,  6  C.  P.,  684 ;  Ibid.^  7  C.  P.,  547;  3  Eng.  R.,  383. 
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also,  at  the  date  of  the  institution  of  the  liquidation  pro- 
ceedings, and  still  was,  indebted  to  him  in  the  sum  of  £264 
for  hire  of  the  mare  from  the  25th  of  March,  1875,  to  the  2d 
of  December,  1876,  for  which  sum  he  had  not  received  any 
satisfaction  or  security.  He  further  said  that  he  had  not 
received  any  satisfaction  or  security  for  the  amount  recov- 
ered by  him  under  the  judgment,  except  so  far  as  the  same 
was  secured  b^  the  goods  levied  upon  oy  the  sheriff.  This 
proof  was  objected  to  by  the  debtor,  on  the  ground,  as  to 
the  £264,  that  an  action  was  pending  in  the  Common  Pleas 
Division  by  the  debtor  against  Drake,  in  which  Drake  had 
set  up  a  counter-claim  for  £100  for  hire  of  the  mare,  upon 
which  issue  had  been  joined,  and  as  to  the  costs  claimed, 
on  the  ground  that  the  judgment  was  not  produced.  This 
objection  was  marked  on  the  proof  and  signed  by  the 
chairman  at  the  meeting.  Drake  voted  at  the  meeting.  The 
proof  was  afterwards  objected  to  by  the  trustee  in  the  liqui- 
dation, as  to  the  £264,  on  the  ground  that  no  contract  for 
hire  was  ever  entered  into  by  the  debtor.  On  the  10th  of 
January,  1877,  Drake  appliea  to  the  court  in  the  liquida- 
tion for  an  order  that  the  trustee  sliould  deliver  to  him  the 
goods  which  had  been  seized  by  the  sheriff,  or  that  he  should, 
out  of  the  first  assets  belonging  to  the  estate  of  Ware  which 
should  come  to  his  hands,  pay  to  Drake  the  £155  10s.  2d. 
due  to  him  under  the  judgment,  with  interest  until  payment. 
This  motion  was  by  consent  turned  into  a  special  case. 
Upon  the  hearing  of  the  case  on  the  13th  of  Feoruary,  the 
Registrar  decided  that  Drake  was  not  entitled  to  any  relief. 
At  this  time  Drake  did  not  know  where  the  mare  was.  But 
on  the  13th  of  March  he  accidentally  discovered  her  in  the 
possession  of  the  debtor,  whose  servant  was  driving  her. 
The  debtor  was,  with  the  permission  of  the  trustee,  using 
her  in  his  business.  Drake  thereupon  instructed  the  sheriff 
to  seize  the  mare  under  the  writ  of  Jl. /a. ,  and  the  sheriff 
on  the  same  day  forcibly  removed  her  *from  the  [868 
debtor's  possession.  On  the  14th  of  March  the  trustee  ob- 
tained in  the  Court  of  Bankruptcy  an  interim  injunction 
restraining  the  sheriff  and  Drake  from  selling  the  mare,  and 
on  the  27th  of  March  the  Registrar  made  this  injunction 

Serpetual,  and  ordered  that  the  mare  should  be  forthwith 
elivered  up  to  the  trustee. 
Drake  appealed. 

D.  Kingjford,  for  the  appellant:    The  property  in  the 
mare  remained  in  Drake.     It  was  not  divested  by  the  judg- 
ment in  the  action,  and  nothing  which  he  afterwards  did 
22  Eng.  Rep.  67 
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under  the  judgment  divested  it :  Brinsmedd  v.  Harrison  ('). 
As  the  execution  was  not  satisfied  the  property  remained 
in  the  plaintiff,  In  re  Scarth  (") ;  and  he  had  a  right  of 
recapture :  Blades  v.  Hlggs  (*). 

[Jessel,  M.R.:  It  is  clear,  from  what  is  said  by  Willes, 
J.,  in  Brinsmead  v.  Harrison^  that  after  the  judgment  in 
an  action  of  detinue  there  is  no  right  of  action  for  the  goods 
against  a  third  party.  If  there  be  no  right  of  action,  what 
right  have  you  to  recover  the  goods  by  force  ?] 

The  Court  of  Bankruptcy  has  power  to  order  the  trustee 
to  give  up  the  mare,  and  that  is  what  the  appellant  asks. 
The  proof  does  not  stand  in  his  way.  It  was  really  only  a 
proof  for  the  sum?  due  for  the  hire  of  tiie  mare ;  the  refer- 
ence to  the  judgment  was  only  made  by  way  of  narrative. 
There  was  no  attempt  to  prove  for  the  judgment.  And  if 
there  was,  the  proof  was  abandoned  by  the  subsequent 
application  for  payment  of  the  judgment  debt  and  costs  in 
full. 

E.  C.  Willis,  for  the  trustee:  The  appellant  had  notice 
of  the  filing  of  the  petition  before  he  issued  execution. 

[James,  L.  J.:  Ware  had  no  goods  then.  The  title  of 
the  trustee  by  its  relation  back  deprived  him  of  his  property. 

Jessel,  M.R.:  How  is  the  trustee  in  any  better  position 
869]  with  *regard  to  the  mare  than  a  third  person  who 
had  no  title  whatever  ? 

James,  L.J.:  If  the  debtor  had  no  title  the  trustee  has 
none.] 

The  appellant  elected  to  prove.  In  his  affidavit  he  says 
that  he  has  no  security  for  the  judgment,  except  the  levy 
by  the  sheriff.  That  implies  that  the  proof  extends  to  the 
judgment. 

[James,  L.J.:  He  would  have  been  entitled  to  prove  for 
the  costs  at  any  rate.] 

And  moreover  he  voted.  Then  the  order  on  the  special 
case  amounted  to  a  finding  that  the  trustee  was  entitled  to 
dispose  of  the  mare,  and  there  was  no  appeal  from  that  de- 
cision. In  re  Scarth  (')  is  in  my  favor.  The  issuing  execu- 
tion was  an  election  to  take  the  value  of  the  mare  in  place 
of  having  her  restored.  The  trustee  is  not  a  third  party; 
he  is  a  continuation  of  the  existence  of  the  debtor.  He 
could  plead  the  judgment  just  as  the  debtor  could. 

[Jessel,  M.R.:  After  judgment  in  an  action  of  detinue 
can  the  plaintiff  apply  under  sect.  78  of  the  Common  Law 

(')  Law  Rep..  6  C.  P.,  684 :  Ibid.,  7        (»)  Law  Rep.,  10  Ch.,  234, 
C.  P.,  647;  8  Eng.  R.,  333.  («)  10  C.  B.  (X.S.),  713, 
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Procedure  Act  to  a  judge  at  chambers  for  an  order  for  de- 
livery up  of  the  cliatteli 

Kingsford:  Yes.  The  form  of  the  writ  of  delivery  is 
given  in  Appendix  F.  (No.  8)  to  the  Rules  of  Court,  1875, 
under  the  Judicature  Acts :  Wilson's  Judicature  Acts  (*). 

Jessel,  M.R.:  The  right  of  action  is  gone  only  because 
under  the  judgment  the  plaintiff  can  obtain  an  order  for  the 
delivery  up  of  the  chattel.] 

At  any  rate  the  mare  was  in  the  possession  of  the  trustee, 
and  it  was  a  contempt  of  court  to  take  her  away  by  force  : 
Ex  parte  Cochrane  (').  A  trustee  in  bankruptcy  is  in  the 
same  position  as  a  receiver  of  the  Court  of  Chancery :  Bank- 
ruptcy Act,  1869,  8.  19. 

[Jessel,  M.R.:  Only  with  relation  to  the  property  of  the 
bankrupt.] 

The  appellant  ought  to  have  applied  to  the  court. 

*  Kingsford^  in  reply :  It  was  by  a  mere  accident  [870 
that  the  appellant  found  out  where  the  mare  was.  The 
debtor's  servant  was  driving  her.  The  sheriff's  oflSlcer  hap- 
pened to  be  close  at  hand,  and  the  appellant  was  thus  able 
to  stop  the  mare  in  transitu.  If  he  had  not  done  this, 
most  probably  he  would  never  have  got  her  back  at  all. 

Jessel,  M.K.:  The  first  question  which  we  have  to  de- 
cide is  one  which  is  simple  enough  to  state — ^in  whom  was  the 
propertjr  in  this  gray  mare  at  the  time  when  she  was  taken 
possession  of  by  the  sheriff?  The  property  was  originally 
m  Drake.  She  had  been  hired  from  him  by  Ware,  the  liqui- 
dating debtor.  The  hiring  was  put  an  end  to  ;  the  debtor 
was  requested  by  Drake  to  return  her,  and  he  failed  to  do 
so.  The  action  of  detinue  was  brought  by  Drake,  and  he 
recovered  judgment  in  the  ordinary  form.  After  that  the 
plaintiff  issuea  execution  on  his  judgment,  but  the  execu- 
tion was  defeated  by  the  prior  act  of  bankruptcy  which 
overrode  it,  so  that  the  plaintiff  got  nothing  by  his  execu- 
tion. After  the  filing  of  the  liquidation  petition  he  took  in 
what  has  been  called  a  proof  for  the  judgment  debt  and  the 
costs  of  the  action.  Some  time  after  this  he  accidentally 
saw  the  mare  in  the  possession  of  the  debtor's  servant,  and 
he  directed  the  sheriff's  officer  to  seize  her  under  the  old 
writ.  This  was  not  a  proper  mode  of  proceeding.  The 
trustee  then  obtained  from  the>  Registrar  the  order  for  an 
injunction,  and  for  the  delivery  of  the  mare  to  him ;  and 
from  that  order  the  appeal  is  brought.  The  first  question 
is,  in  whom  was  the  property  in  the  mare  when  she  was 
seized  by  the  sheriff's  officer?    I  am  of  opinion  that,  after 

(»)  Page  386.  0  Law  Rep.,  20  Eq.,  282;  13  Eng.  R.,  802. 
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the  decision  in  Brinsmead  v.  Harrison  ('),  we  are  bound  to 
hold  that  the  property  was  never  divested  from  Drake.     He 
had  the  property  unless  something  which  he  did  under  the 
judgment  divested  it  from  him.     It  is  clear  that  the  judg- 
ment itself  did  not  divest  the  property.     Did  the  execution 
divest  it  ?    Upon  that  question  the  authority  of  Brinsmead 
V.  Harrison  is  distinctly  in  point.     It  shows  that  the  execu- 
tion does  not  divest  the  property  unless  there  is  satisfaction 
871]    of  the  judgment.     *There  are  several  ways  in  which 
an  execution  might  produce  nothing.     One  way  would  be 
if  the  amount  produced  by  the  sale  of  the  goods  seized  did 
not  cover  the  expenses  of  the  sale.     Another  way  would  be 
if,  as  happened  m  the  present  case,  there  was  a  prior  act  of 
bankruptcy  which  nullified  the  execution.     The  judgn^ents 
in  Brinsmead  v.  Harrison  (*),  and  especially  that  of  Mr. 
Justice  Willes,  show  that  the  theory  of  the  judgment  in  an 
action  of  detinue  is  that  it  is  a  kind  of  involuntary  sale  of 
the  plaintiff's  goods  to  the  defendant.     The  plaintiff  wants 
to  get  his  goods  back,  and  the  court  gives  him  the  next  best 
thing,  that  is,  the  value  of  the  goods.     If  he  does  not  get 
that  value,  then  he  does  not  lose  his  property  in  the  goods. 
On  the  appeal  to  the  Exchequer  Chamber,  in  Brinsmead  v. 
Harrison^  the  only  two  judges  who  expressed  any  opinion 
on  the  point  confirmed  the  view  of  Mr.  Justice  Willes.    Mr. 
Justice  Blackburn  said(*):  "I  observe  that  the  Court  of 
Common  Pleas,  in  their  judgment  upon  the  demurrer  to  the 
new  assignment,  which  is  not  now  before  us,  held  that  by 
the  recovery  in  the  first  action   without  satisfaction  the 
property  in  the.  chattel  did  not  pass.     I  should  be  inclined 
to  agree  to  this,  but  it  is  unnecessary  to  express  an  opinion 
upon  it."     And  Mr.  Justice  Lush  said('):    ''The  judges 
who  decided  those  American  cases  seem  to  have  thought 
that,  by  holding  that  recovery  against  one  of  two  wrong- 
doers was  a  bar  to  an  action  against  the  other,  they  would 
be  deciding  that  the  property  in  the  chattel  passed  by  the 
recovery  ;  but  I  do  not  think  that  by  any  means  follows; 
and,  as  at  present  advised,  I  am  prepared  to  adhere  to  the 
judgment  of  the  court  below  upon  both  points."    Therefore 
one  judge  entirely  agreed  with  Mr.  Justice  Willes,  and  the 
other  was  inclined  to  agree  with  him.     Under  these  circum- 
stances we  must  consider  it  established  that  the  property  in 
the  mare  remained  in  the  plaintiff  Drake.     That  being  so, 
he  had  a  right  to  obtain  possession  of  his  property  either  by 
taking  it  peaceably  or  by  means  of  proper  legal  process. 

(')  Law  Rep.,  7  C.  P.,  547 ;  8  Kng.  R.,  883.    («)  Law  Rep.,  7  C.  P.,  554 ;  3  Eng.  R.,  389. 

(»)  Law  Rep.,  7  C.  P.,  555 ;  3  Eng.  R.,  390. 
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As  I  understand  the  provisions  of  sect.  78  of  the  Common 
Law  Procedure  Act,  1854,  the  plaintiff  (assuming  that  there 
had  been  no  liquidation  petition),  if  the  value  of  the  mare 
liad  not  *beeu  paid  to  him  under  the  judgment,  and  [872 
if  he  could  have  found  out  where  the  mare  was,  might  have 
applied  to  a  judge  at  chambers  for  an  order  that  the  defen- 
dant should  deliver  her  to  him.  The  liquidation  petition 
prevented  him  from  doing  that,  but  the  power  of  the  judge 
at  chambers  became  then  vested  in  the  Court  of  Bankruptcy, 
which  could  do  complete  justice  in  the  matter.  The  plain- 
tiff Drake,  therefore,  if  he  had  applied  to  the  Court  of 
Bankruptcy,  might  have  obtained  an  order  for  the  deliv- 
ery of  the  mare  to  him.  But  it  is  said  that  he  cannot  do 
this  now,  because  he  is  bound  by  the  proof  which  he  made 
in  the  liquidation.  If  that  means  ianything  it  means  this, 
that  the  plaintiff  has  deliberately  elected  to  take  his  chance 
of  a  dividend  in  the  liquidation  in  substitution  for  his  right 
to  recover  possession  of  his  mare..  It  would  be  very  extraor- 
dinary if  he  had  done  this,  but  of  course  it  is  possible  that 
lie  may  have  done  it,  and  we  must  examine  what  he  actually 
did  in  order  to  see  whether  he  has  really  made  this  election. 
He  has  done  nothing  beyond  bringing  in  a  proof.  The 
proof  has  not  been  formally  admitted  by  tne  trustee, 
though,  on  the  other  hand,  it  has  not  been  rejected.  But, 
before  a  reasonable  time  had  elapsed  after  tne  proof  was 
taken  in,  the  plaintiff  made  a  claim  to  be  paid  in  full  the 
whole  amount  of  his  judgment,  that  is,  he  made  a  claim  for 
the  full  value  of  the  chattel.  This  was  a  proceeding  wholly 
inconsistent  with  the  notion  that  he  had  finally  elected  to 
take  the  dividend  instead  of  the  mare,  and  I  am  of  opinion 
that  he  had  made  no  such  election.  The  result  is  that  the 
order  of  the  Registrar  must  be  discharged,  and  we  must 
now  make  the  order  which  he  ought  to  have  made,  that  is, 
that  the  mare  be  delivered  to  or  retained  by  the  appellant. 
But,  inasmuch  as  his  proceedings  in  directing  the  sheriff  to 
seize  the  mare  were  not  such  as  can  be  viewed  with  appro- 
bation by  the  court,  the  proper  order  as  to  costs  will  be  that 
there  be  no  costs  on  either  side,  either  of  the  hearing  before 
the  Registrar  or  of  the  appeal. 

James,  L.  J.:  I  am  of  the  same  opinion.  I  think  it  is  not 
the  business  of  any  court  of  justice  to  find  facilities  for  en- 
abling one  man  to  steal  ^another  man's  property.  [873 
That  is  really  what  we  are  asked  to  do  by  the  respondent. 
The  appellant  desired  to  get  his  mare  back.  He  brought 
his  action  of  detinue,  and  he  obtained  a  judgment,  the  effect 
of  which  was  that  the  defendant  was  to  pay  the  value  of  the 
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mare  or  giye  her  Hp.  The  trustee  seems  to  think  that  be- 
canBe  the  defendact  has  become  bankrupt,  he  can  keep  tbe 
yalue  and  aot  give  up  the  ammal.  It  is  impossible  to  hold 
that  thai  can  be  rignt,  and  I  am  very  glad  to  find  that  we 
have  the  authority  of  the  Courts  of  Common  Pleas  and 
Exchequer  CUamber  for  saying  that  such  is  not  the  state  ot 
the  law  of  England.  I  agree  also  with  the  Master  of  tbe 
Rolls  that  in  the  present  case  there  haa  been  no  election  by 
the  appellant  to  take  a  dividend  in  lieu  of  his  judgment. 
A  man  does  not  elect  himself  out  of  his  property  in  this 
sort  of  way.  I  agree  also  that  the  sheriff  ought  not  to  have 
been  put  in  motion  to  take  the  mare  away  from  the  trustee, 
who,  rightly  or  wrongly,  had  got  possession  of  her.  But 
for  this  improper  act  the  appellant  will  be  sufficiently  pun- 
ished by  losing  all  his  costs. 

Ba&qallay,  L.J.,  concurred. 

Solicitor  for  appellant :    W.  Eley. 

Solicitor  for  trustee :  /.  P.  Poncione,  Jun. 

:   IT  Ed^.  Rep.,  346  DOte  ;  20  Eog.  B.,  310  note ; 


[5  Chancery  DivUion,  881.] 
C.A.,  June  4,  1817. 

•^Sl]      *-^^  ^c  Gist  (a  person  of  unsound  mind). 

Noiie — PermaHenl  Improvemenli — Marl^agt   nf  LunalUi   Utale — 61    S   17    Viet 

lapaire  and  permBnent  improyementa  to  a  larije  amouot  upnn  an  esUte  of  which 
inatic  was  tenant  in  tail  in  possession  were  found  to  be  eipediant  There  was  in 
irt  a  Bufficiant  fund  of  personalty  to.whicli  the  lunatic  was  absolutely  entitled,  and 
incoToe  was  much  more  than  aumcient  for  his  requireinents.  T)ie  uuount  required 
repairs  and  Improvements  was  ordered  to  be  raised  by  mortgage  or  charge  or  the 
tied  estate. 

The  lunatic  in  this  case  was  tenant  in  tail  in  possession  of 
tates  in  the  counties  of  Gloucester,  Worcester,  Oxford, 
'arwick,  and  Northampton,  producing  an  income  of  be- 
'een  £6,000  and  £7,000.  He  was  also  absolutely  entitled 
an  estate  called  the  Alston  estate,  which  had  been  p«r- 
ased  out  of  accumulations  of  income,  to  £19,534,  consols 
court  in  the  lunacy,  and  to  £2,821,  consols  in  court.  The 
tter  sum  represented  the  proceeds  of  timber  felled  on  the 
tates.  A  further  sum  of  £1,600  was  expected  shortly  to 
me  in  from  the  same  source.  The  excess  of  income  above 
penditure  was  about  £3,400  a  year.  The  lunatic  had  not 
ly  child. 
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The  property  having  fallen  into  a  bad  state  of  repair,  a 
survey  was  directed,  and  it  appeared  that  it  was  desirable 
to  effect  repairs  and  permanent  improvements  on  the  estates 
to  the  amount  of  £13,000,  and  the  Master  by  his  report 
approved  of  this  expenditure. 

A  petition  was  now  presented  by  the  committee  of  the 
person  and  estate,  asking  that  the  report  might  be  confirmed, 
and  that  the  amounts  which  the  Master  should  from  time  to 
time  certify  to  be  payable  in  respect  of  the  repairs  and  im- 
provements miglit  be  raised  and  paid  out  of  the  funds  in 
court,  or  be  raised  by  a  mortgage  or  charge  of  the  real  estate 
of  which  the  lunatic  was  tenant  in  tail. 

J,  T.  Humphry,  for  the  petitioner. 

CooJcson^  Q.C.,  and  W,  IS.  Owen,  for  the  next  of  kin,  sub- 
mitted *that,  having  regard  to  the  extensive  character  [882 
of  the  repairs  and  improvements,  they  ought  to  be  raised  by 
mortgage  of  the  settled  estates,  and  not  paid  out  of  the 
funds  belonging  to  the  lunatic :  16  &  17  Vict.  c.  70,  s.  118 ; 
^x  parte  Annandale  {') ;  Ex  parte  Grimstone  {*)  i  In  re 
Pares  ('). 

Bush,  for  the  heir-at-law,  who  was  also  next  in  remainder 
under  the  limitations  of  the  settlement  creating  the  estate 
tail,  contended  that  the  expenses  ought  to  be  paid  out  of 
the  accumulations  of  rents,  and  that  at  all  events  the  timber 
money  ought  to  be  first  applied. 

Bagg ALLAY,  L.J.:  I  am  clearly  of  opinion  that  under 
sect.  118  there  is  jurisdiction  to  order  such  of  these  expenses 
as  relate  to  the  settled  estate  to  be  raised  by  morgage  or 
charge  of  that  estate,  and  under  the  circumstances  of  the 
case  I  think  that  the  most  reasonable  course.  The  repairs 
and  improvements  on  the  Alston  estate,  of  which  the  lunatic 
is  owner  in  fee,  will  be  paid  for  out  of  the  personalty. 

Solicitors :  J.  Neal ;  Belfrage  &  Middleton  ;  lliffe  &  Co. 

(»)  Amb.,  80.  («)  Amb.,  706.  (»)  2  Oh.  D.,  61. 


[6  Chancery  Division,  887.] 
C.A.,  June  19,  1877. 

*Ungley  v.  Ungley.  [887 

[1876      U.      26.] 

Specifie  Performance — StatiUe  of  Fraud* — "Part  PerformaTiee — Posse88ioti-—C<>n8ulera- 

Uon  of  Marriaffe. 

A  father  verbally  promised,  in  consideration  of  his  daughter's  marriage,  to  give 
her  a  house  as  a  wedding  present,  and  immediately  after  the  marriage  he  put  the 
daughter  and  her  husband  into  possession.    The  father  was  then  the  owner  of  the 
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house,  which  was  leasehold  and  was  subject  to  a  charge  in  favor  of  a  building  society, 
payable  by  instalments.  The  father  paid  the  instalments  which  fell  due  during  his 
lifetime,  and  at  his  death  there  remained  a  balance  of  £110,  which  fell  due  shortly 
afterwards : 

Held  (affirming  the  decision  of  Malins,  V.C),  that  the  verbal  promise  to  gire  the 
house  having  been  established,  the  possession  took  the  case  out  of  the  Statute  of 
Frauds ;  that  the  contract  was  to  give  the  house  free  from  incumbrances ;  and  that 
the  £110  was  payable  out  of  the  faUier's  estate. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins  (*). 

The  suit  was  instituted  for  the  administration  of  the  estate 
of  William  Ungley,  who  died  intestate  on  the  10th  of  Au- 
gust, 1875. 

The  intestate's  personalty  wad  estimated  at  about  the 
value  of  £1,260,  including  a  leasehold  house  in  which  he 
carried  on  his  business,  and  another  in  Westboume  Road<, 
Barnsburv,  which  he  acquired  as  a  member  of  the  Clerken- 
well  Bowkett  Building  Society  in  1871. 

He  left  one  son,  the  plaintiff  William  Henry  Ungley,  who 
took  out  letters  of  administration,  and  one  daughter,  Mar- 
garet Kendall,  the  wife  of  Richard  John  Kendall. 

Mr.  and  Mrs.  Kendall  claimed  the  house  at  Barnsbury  as 
haying  been  a  gift  from  Mrs.  Kendall's  father  on  her  mar- 
riage. 

888]  *She  and  her  husband  stated  in  their  answer  that 
in  October,  1871,  the  intestate  informed  them  that  he  had 
bought  the  house  in  question,  which  should,  in  the  event  of 
their  marriage  taking  place,  be  his  wedding  present  to  his 
daughter,  and  that  they  were  to  take  possession  of  it  as  soon 
as  the  marriage  should  be  solemnized. 

The  intestate  had,  in  fact,  before  that  time  acquired  the 
lease  of  the  house  subject  to  the  payment  to  the  Bowkett 
Building  Society  of  instalments  on  the  money  advanced  for 
it  as  they  became  due,  these  instalments  being  secured  in 
the  usual  way,  by  a  mortgage  of  the  house. 

Immediately  upon  the  marriage,  which  took  place  on  the 
16th  of  December,  1871,  Mrs.  Kendall  and  her  husband  en- 
tered into  possession  of  the  house,  having  placed  therein 
their  own  furniture,  and  they  continued  in*  occupation  till 
the  intestate's  death,  the  husband  paying  the  ground  rent 
and  rates  and  taxes.  There  was,  however,  evidence  that  on 
some  occasions,  if  not  always,  W.  Ungley  supplied  him 
with  money  for  that  purpose. 

Some  of  the  instalments  of  the  purchase-money  fell  due 
during  the  intestate's  lifetime,  and  he  regularly  paid  them. 

(»)  4  Ch.  D.,  78;  19  Eng.  R.,  678. 
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At  his  death  there  remained  a  sum  of  £110  still  to  be  paid, 
which  had  since  fallen  due. 

The  answer  also  stated  that  Mr.  Kendall  had  applied  to 
the  intestate  to  complete  the  gift  by  executing  an  assign- 
ment of  the  house  to  nis  daughter,  and  that  he  had  declined 
to  do  so  then,  but  expressed  his  intention  of  making  the 
assignment  when  all  the  instalments  were  paid.  The  answer 
claimed  to  have  the  gift  completed  and  to  have  the  £110  paid 
out  of  the  personal  estate,  and  if  that  were  insufficient,  out 
of  the  realty,  and  to  have  an  assignment  made  to  or  for  the 
benefit  of  Mrs.  Kendall. 

Both  parties  went  into  evidence,  and  the  witnesses  were 
examined  before  the  Vice-Chancellor. 

The  evidence  of  the  defendants'  witnesses  generally  sup- 
ported the  case  made  by  the  answer.  In  particular,  Mr. 
Hayes,  the  lessor  of  the  house,  stated  that  the  intestate  had 
tola  him  at  the  time  when  he  took  the  lease  that  he  wished 
to  jpurchase  a  house  for  his  daughter  on  her  marriage. 

On  the  part  of  the  plaintiff  evidence  was  given  of  state- 
ments *by  the  intestate  importing  that  he  intended  [889 
to  make  an  equal  division  of  his  property  amongst  his  widow 
and  two  chilaren. 

Vice-Chancellor  Malins  was  of  opinion  that  the  promise 
by  the  intestate  had  been  proved,  and  made  an  order  that 
the  plaintiff  should  assign  the  lease  of  the  house  to  Mrs. 
Kendall,  and  should  j)ay  the  £110  due  to  the  building  society 
out  of  the  intestate's  personal  estate. 

From  this  decision  the  plaintiff  appealed. 

Olassej  Q.C.,  and  Hussell  Roberts^  for  the  plaintiff: 
There  is  no  clear  evidence  of  any  promise  having  been  made 
by  the  intestate  to  give  the  house  to  Mr.  and  Mrs.  Ken- 
dall. The  statement  made  by  the  defendants  is  contra- 
dicted by  the  evidence  of  declarations  made  by  the  intestate 
in  his  liretime. 

[Jessel,  M.R.:  Such  declarations  cannot  be  evidence 
against  the  defendants.] 

Allowing  that  there  is  evidence  of  some  verbal  promise, 
we  rely  upon  the  Statute  of  Frauds  as  precluding  the  de- 
fendants from  setting  it  up.  They  allege  that  there  has 
been  part  performance  of  the  promise.  But  the  marriage  is 
in  itself  no  part  performance,  Caton  v.  Colon  (') ;  and  the 
fact  of  possession  is  not  part  performance  in  such  a  case  as 
the  present.  In  the  first  place,  it  is  quite  consistent  with  a 
mere  license  to  live  there  during  their  life  or  during  pleasure, 
and  is,  therefore,  no  evidence  of  a  promise  to  give  them  the 

(»)  Law  Rep.,  2  H.  L.,  127. 

22  Eng.  Rep.  68 
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house.  In  the  second  place,  possession  is  only  held  to  be 
part  performance  at  the  suit  of  the  person  who  gives  the 
possession.  For  the  ground  of  relief  in  such  cases  is  that 
the  party  seeking  relief  has  been  put  into  such  a  position  by 
the  part  performance  that  it  is  against  equity  to  insist  on 
the  statute:  Lester  v.  Foxcroft(^)\  Morphett  v.  Jones {*); 
Coles  V.  PilIcington{*);  AUorney- General  v.  I>ay{*).  At 
all  events,  the  respondents  are  not  entitled  to  have  the 
£110  still  due  to  the  building  society  paid  out  of  the  intes- 
tate's estate. 

899]  *J'  Pear  Sony  Q.C.,  and  Speed,  for  Mr.  and  Mrs. 
Kendall,  were  not  called  on. 

£J.  B.  MicJiellj  for  the  widow. 

Jessel,  M.  R.  :  This  is  an  appeal  from  a  decision  of  Vioe- 
Chancellor  Malins,  and  two  questions  arise  on  the  appeal, 
one  of  law  and  one  of  fact. 

First,  as  to  the  question  of  law.  A  man,  in  consideration 
of  the  marriage  of  his  daughter,  promises  his  intended  son- 
in-law  that  he  will  give  his  daughter  a  particular  house  on 
her  marriage  as  a  wedding  present.  This  promise  he  makes 
orally  without  writing  ;  and  immediately  after  the  marriage 
he  puts  his  daughter  and  son-in-law  in  possession,  and  they 
remain  in  possession  till  the  death  of  their  father.  The 
father  dies  intestate,  and  it  is  now  objected  by  his  adminis- 
trator that  by  reason  of  the  Statute  of  Frauds  all  that  goes 
for  nothing,  and  that  they  must  give  up  the  house.  1  am 
of  opinion  that  that  is  not  the  law.  The  law  is  well  estab- 
lished that  if  an  intended  purchaser  is  let  into  possession  in 
pursuance  of  a  parol  contract,  that  is  sufficient  to  prevent 
the  Statute  of  Frauds  being  set  up  as  a  bar  to  the  proof  of 
the  parol  contract.  The  reason  is  that  possession  by  a 
stranger  is  evidence  that  there  was  some  contract,  and  in 
such  cogent  evidence  as  to  compel  the  court  to  admit  evi- 
dence of  the  terms  of  the  contract  in  order  that  justice  may 
be  done  betw^een  the  parties.  In  the  present  case  it  is  quite 
clear  that  the  defendants  were  put  into  possession  of  the 
house  in  pursuance  of  some  contract,  and  the  only  other 
question  is  one  of  fact,  namely,  what  were  the  terms  of  the 
contract. 

Before  considering  the  evidence  I  must  make  this  prelim- 
inary observation  :  that  the  Vice-Chancellor  had  the  advan- 
tage, which  we  have  not  had,  of  hearing  the  evidence  given 
and  seeing  the  demeanor  of  the  witnesses.     In  such  a  case 

(')  1  Wh.  <fe  T.  L.  C.,3d  ed.,  p.  693.  (»)  Law  Rep.,  19  Eq.,  174;    11  Eng. 

O  1  Sw.,  172.  R.,  768. 

{*)  1  Ves.  Sen.,  218. 
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the  decision  of  a  judge  on  a  question  of  fact  ought  not  to  be 
overruled  by  a  court  of  appeal  on  light  grounds.  I  do  not 
say  that  we  ought  to  shrink:  from  doing  so  in  a  proper  case, 
but  very  strong  grounds  must  be  shown.  On  the  particular 
question  in  the  present  case,  ^having  read  the  evi-  [891 
dence  which  was  given  before  the  Vice-Chancellor,  my  opin- 
ion is  that  it  has  been  proved  that  there  was  a  promise — not 
a  mere  expectation,  but  an  actual  promise — to  give  the 
house.  The  son-in-law  swears  so  distinctly,  and  it  is  con- 
firmed by  the  independent  testimony  of  Mr.  Hayes,  the 
landlord  of  the  house,  a  perfectly  unprejudiced  witness,  who 
says  that  Mr.  Ungley  told  him  for  wnat  purpose  he  wanted 
the  house,  namely,  that  he  was  anxious  to  purchase  a  house 
for  his  daughter  on  her  marriage.  Then  it  is  proved  that 
he  let  his  daughter  and  her  husband  into  possession  imme- 
diately on  their  marriage,  and  that  he  said  he  would  not 
pay  any  more  ground  rent  or  insurance,  because  his  son-in- 
law  was  to  pay  them.  There  is  no  evidence  on  the  other 
side  in  contradiction  of  this.  There  is  no  question  here  be- 
tween two  agreements ;  the  appellant  does  not  allege  any 
other  agreement  in  ojjposition  to  that  contended  for  by  the 
respondents.  The  evidence  for  the  respondents  is  therefore 
substantially  uncontradicted.  The  Vice-Chancellor  believed 
it,  and  I  see  no  reason  for  disturbing  his  conclusion.  All 
the  surrounding  circumstances  concur  in  favor  of  the  case 
made  by  the  respondents ;  and  I  am  of  opinion  that  the 
decision  of  the  Vice-Chancellor  must  be  affirmed. 

With  regard  to  the  question  of  the  £110  which  was  due 
to  the  building  society  on  the  property,  it  is  clear  that  if 
you  once  prove  that  a  man  has  made  an  agreement  to  sell  a 
nouse,  it  must  be  taken  that  he  means  to  sell  it  free  from 
incumbrances,  without  his  saying  so.  So,  if  a  man  agrees 
to  settle  a  house  in  consideration  of  marriage,  he  must  be 
taken  to  mean  free  from  incumbrances.  And  I  can  see  no 
difference  in  this  respect  between  a  freehold  and  a  leasehold 
house.  I  am,  therefore,  of  opinion  that  the  respondents 
are  entitled  to  have  an  assignment  of  this  house  iree  from 
incumbrance,  and  that  the  £110  must  be  paid  out  of  the 
intestate's  estate. 

James  and  Bramwell,  L.  JJ.,  concurred. 

Solicitors :  Rooks  &  Co.;  Henry  Kelly. 

See  19  Eng.  R.,  683  note.  labor  and  money  in  making  valuable 

Where  a  father  orally  agreed  to  con-  improvements,    the    agreement     rests 

vey  a  tract  of  land  to  a  child,  if  he  upon  a  valuable  consideration  and  will 

woald  take  possession  of  and  improve  be  upheld  in  a  coart  of  equity  :    Lang- 

the  land,  which  he  did,  and  expended  stont?.  Bates,  84  His.,  524. 
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establlsUed   b;  the  clearest  evidence,  of  Uw.  be  referred  to  for  the  parpns^ 

and  moat  be  certain  in  its  terms,  or  be  of  ascerlaininE  its  meanine  :    Shakis- 

made  certain  bj  reference  to  such  ex-  peare  «.  Msrkliam,  72  N.  Y.,  400. 


[S  Chancery  Division,  SSS.] 
M.R.,  March  12,  1S7T. 

892]  *HENDEitsoK  V.  Maxwell.  (2.) 

[1S7a    H.     lOa.] 

Copyright — Periodiebl — In/ringemtnt — H^iitratioH    bt/ort  Publicaiion — S   *  B  Vict 

£.  <fi,  H.  13,  18. 

The  proprietor  of  a  book  or  periodical  has  no  copyright  therein  under  fi  A  6 
Vict.  c.  4B,  If  it  Is  not  actnally  publislied  at  the  data  of  its  rariBtratioD  at  Station- 
ers' Hall. 

AcCcirdiDjtly.  where  the  proprietor  of  a  periodica]  had  registered  its  first  namher 
at  Stationera'  Hall  before  publication,  although  be  had  then  entered  on  the  register 
the  date  of  ita  intended  publication,  whicli  was  the  actual  date ; 

Htld,  that,  having  r<^rd  to  eecta.  13  and  18  of  the  act,  and  to  the  form  of 
requiring  entry  of  proprietorship  in  the  schedule  to  the  act,  he  was  nut  entitled  to 
copyright  in  Uie  periodical,  nor  to  an  Injunction  to  reatraln  ite  alleged  infringement 

This  was  the  rehearing  of  an  action  which  came  on  for 
hearing  on  the  9th  of  November,  1876,  when  jndgment  was 
given  for  the  plaintiff,  the  proprietor  of  a  periodical,  and  an 
injunction  was  granted  restraining  the  publication  by  the 
defendant  ia  a  separate  form  of  a  serial  written  by  the 
defendant,  and  which  had  been  published  in  successive 
numbers  of  the  periodical,  on  the  ground  that  it  was  an 
infringement  of  the  plaintiff's  copyright. 

The  caae  is  reported  (')  on  one  point  on  which  a  question 
was  raised  on  behalf  of  the  defendant,  namely,  whether  the 
registration  of  the  first  number  of  the  periodical  was  suffi- 
cient under  sect.  18  of  5  &  6  Vict.  c.  45,  althotigh  neither 
the  serial  nor  the  first  number  containing  it  had  been  sepa- 
rately registered. 

It  appeared  that  the  first  number  of  the  periodical  was 
registered  at  Stationers'  Hall  before  publication  on  the  26th 
of  November,  1862,  and  that  the  date  of  publication  entered 
on  the  register  (which  was  the  actual  date  of  publication) 
was  the  3d  of  January',  1863,  and  the  question  now  raised, 
on  the  rehearing,  which  had  been  granted  on  the  defen- 
dant's appHcBition,  was  whether  such  ante-dated  registration 
of  publication  was  a  sufficient  compliance  with  the  pro- 
visions of  the  act. 

893]    *Davey,  Q.C.,  and  Homer,  for  the  defendant:    The 
copyright  under  the  act  6  &  6  Vict.  c.  45,  a.  2,  is  the  exclu- 

(I)  i  Ch.  D„  163;  IB  Eng.  R.,  7«. 
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sive  liberty  of  ''printing  or  otherwise  multiplying  copies 
of"  any  "book,"  including  "volume,  part  or  division  of  a 
volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music, 
map,  chart  or  plan  separately  published."  But  at  the  time 
of  making  the  entry  at  Stationers'  Hall  there  was  no  book 
in  existence,  and  consequently  the  entry  was  a  nullity. 
That  registration,  in  order  to  be  effectual,  must  follow,  not 
precede  publication,  is  clear  from  sect.  13,  which  requires 
the  date  of  publication  to  be  part  of  the  entry :  Maxwell 
V.  Hogg  (*) ;  Correspondent  Newspaper  Company  v.  Saun- 
ders (*). 

Chitty^  Q.C.,  and  Rigby^  for  the  plaintiff:  The  act  is  a 
remedial  act,  and  ought  to  be  construed  liberally.  It  has 
always  been  the  practice  of  publishers  to  register  before 
actual  publication,  and  if  the  date  of  publication  as  entered 
at  Stationers'  Hall  agrees,  as  in  this  instance,  with  the  actual 
date,  the  act  is  sufficiently  complied  with. 

Jessel,  M.R.:  I  must  say  that  I  allow  this  objection 
with  some  reluctance,  when  I  consider  that  the  person  tak- 
ing it  is  a  publisher. 

It  is  clear  that  the  statute  contemplates  two  things :  first, 
that  the  person  who  makes  the  entry  at  Stationers'  Hall 
'shall  be  the  proprietor  of  the  copyright;  and,  secondlj'^, 
that  the  book  to  which  the  entry  relates  shall  be  a  pub- 
lished book.  Consequently,  no  man  who  is  not  the  pro- 
prietor of  the  copvright  in  a  published  book,  including,  by 
sect.  2,  "any  volume  or  part  or  division  of  a  volume, 
pamphlet,  sheet  of  letter- press,  sheet  of  music,  map,  chart, 
or  plan,"  can  make  an  entry  with  respect  to  it  that  will  be 
of  any  avail.  Until  the  thing  is  published  and  given  to  the 
world  it  is  not  within  the  statute.  Then,  what  is  the  posi- 
tion of  the  proprietor  of  the  copyright  in  a  periodical? 
The  copyright  of  the  proprietor  of  a  periodical  in  articles 
composed  for  publication  in  the  periodical  is  given  by  sect. 
18,  and  that  section  clearly  refers  to  something  already 
*published.  How  can  a  man  be  said,  in  the  words  [894 
of  that  section,  to  "project,  conduct,  carry  on,  and  be  the 
proprietor  of  "  a  periodical  that  is  not  yet  m  existence?  As 
proprietor  of  the  periodical,  he  is  entitled  to  protection  for 
articles  appearing  in  it  in  the  same  manner,  the  section 
says,  "as  if  he  were  the  actual  author ;"  and  in  order  to  be 
protected  he  must,  by  sect.  13,  make  entry  of  the  title,  the 
time  of  publication,  and  so  on,  in  the  register  at  Stationers' 
Hall.  It  is  clear  that  "book"  there  must  mean  "book 
published,"  or  how  could  the  entry  be  made  of  the  time  of 

(')  Law  Rep.,  2  Ch.,  807.  (•)  13  W.  R.,  804 ;  11  Jur.  (N.S.),  640. 
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fiublication,  or  the  name  and  place  of  abode  of  the  pub- 
isber,  that  is,  of  the  person  who  has  pablished  it!  The 
form  of  ijequiring  entry  of  proprietorship  in  the  schedule 
to  the  statute  makes  the  case,  if  possible,  plainer.  Among 
other  particulars  the  proprietor  is  to  certify  the  date  of 
first  publication.  It  would  require  the  gift  of  prophecy  to 
do  that,  if  the  book  were  not  already  published. 

It  is  plain  to  mj  mind  that  tins  is  a  void  entry,  and  all  I 
can  do  IS  to  dismiss  this  action.  I  should  not  give  to  the 
defendant  his  costs  if  he  were  to  ask  for  thent. 

Solicitors  for  plaintiff :  Linklater,  Hackwood  &  Co. 

Solicitors  for  defendant :  Crowdy  &  Son. 


[5  Cbancerj  DiviBion,  604.] 
M.R..  Mmh  Ba,  1811. 

Griffith  v.  Paget. 

[1877    G.     76.] 

Company — WinJing-iip — Frefrrred  ShartAoUm — Tratu/er  to  iVno   Oaiapany — 
General  Ueditig — DutribHtion  of  Atiett — Compaitia  Ael,  18BS,  a.  US,  161. 

At  a  general  meeting  of  a  limited  company,  having  its  capital  divided  into  pre- 
ferred and  deferred  aharea,  resolutiona  were  passed  by  the  statutory  majorilT  for  a 
voluntary  liquidation  and  transTer  of  the  business  to  a  new  company  in  considera- 
tion of  eharea  in  the  new  company  being  allotted  to  the  two  clasBes  of  shareholders 
in  the  old  company  so  as  to  give  to  the  preferred  sliarelioldBra  a  different  propor- 
tion of  the  capital  of  the  new  company  from  that  which  they  were  entjtied  to  in  the 
old  company.  In  an  action  by  a  dissentient  preferred  siiarehotder  on  beiiaif  of 
himself  and  tlie  other  preferred  shareholders: 

Hftd,  that  sect.  IGl  of  the  Companies  Act.  IBflS.  only  enables  the  ^neral 
895]  'meeting  to  decide  on  the  nature  of  the  consideration  to  be  accepted,  and 
not  on  the  moile  of  its  distribution. 

Srtnblf,  the  only  proper  mode  in  which  euch  coneideratlnn  canid  be  divided  among 
the  Diembers  of  a  company  would  be,  under  eect.  133  of  the  act,  according  to  their 
righle  and  interests  in  the  company. 

The  plaintiff  in  this  case,  Gideon  de  G.  GrifBth,  was  the 
registered  holder  of  thirty  preference  shares  in  the  Argen- 
tine Tramways  Company,  Limited,  and  sued  on  behalf  of 
if  and  all  other  the  preferred  shareholders  in  the  said 
any  other  than  the  persons  named  as  defendants. 
!  defendants  were  tile  company  and  the  chairman  and 
ors. 

t  defendant  company  was  incorporated  under  the  Com- 
s  Acts,  1862  and  1867,  and  was  registered  on  the  26th 
pteraber.  1871.  The  memorandum  of  association  pro- 
that  the  capital  should  consist  of  £250,000,  divided 
;i5,000  preferred  shares  of  £10  each,  and  10.000  de- 
L  shares  of  £10  each.     Each  of  the  preferred  shares 


Vol.  v.]  CHANCERY  DIVISION.  543 

M.R.  Griffith  v.  Paget  1877 

was  to  be  entitled  in  each  year  to  preferential  dividend  at 
the  rate  of  £12  per  cent,  per  annum  on  the  amount  for  the 
time  being  paid  up  on  such  shares,  but  was  not  to  be  en- 
titled to  participate  further  in  the  profits  of  the  company. 

The  deferred  shares  were  not  to  be  entitled  to  participate 
in  any  year  in  the  profits  of  the  company  until  the  pref- 
erential dividend  should  have  been  paid  up  on  the  preferred 
shares  for  the  current  year  and  all  preceding  years,  but  any 
deficiency  in  the  preferential  dividend  in  any  year  was  not 
to  be  deemed  to  bear  interest :  subject,  however,  to  the  pay- 
ment in  manner  aforesaid  of  the  said  preferential  dividend, 
the  net  profits  of  the  company  were  to  belong  to  and  be 
divided  among  the  holders  of  the  deferred  shares  in  pro- 
portion to  the  number  of  such  shares  respectively  held  by 
them.  There  was  no  provision  as  to  the  distribution  of  the 
surplus  assets  in  the  event  of  the  company  being  wound  up. 

The  preferred  and  deferred  shares  were  duly  allotted ; 
most  of  the  deferred  shares  were  held  by  the  directors  and 
their  friends. 

In  February,  1876,  the  directors  proposed  that  the  de- 
ferred shares  should  be  cancelled,  and  that  in  their  place 
preferred  shares  should  be  allotted  to  the  holders  thereof ; 
and  at  a  general  meeting  of  the  company  held  on  the  third 
of  Februaiy,  1876,  a  *resolutipn  was  declared  to  be  [896 
passed  approving  of  such  proposal,  which  was  confirmed 
at  a  subsequent  meeting  on  the  24tli  of  February,  1876. 
Thereupon,  R.  H.  Harper,  a  preference  shareholder  in  the 
company  and  a  dissentient  to  the  said  resolution,  brought 
an  action  against  the  directors  to  restrain  them  from  carrv- 
ing  the  said  proposal  into  effect,  and  on  the  16th  of  March, 
1876,  an  injunction  was  granted  by  the  Master  of  the  Rolls 
restraining  them  from  so  doing. 

On  the  8th  of  March,  1877,  the  directors  issued  a  circular 
to  the  shareholders  informing  them  of  the  course  they  pro- 
posed in  consequence  of  the  said  injunction,  which,  so  far 
as  material,  was  as  follows :  *'They''  (the  directors)  "  have 
had  a  new  company  registered,  called  the  Anglo- Argentine 
Tramways  Company,  with  a  capital  of  £165,000,  in  33,000 
shares  of  £6  each,  and  they  have  caused  to  be  prepared  for 
the  approval  of  this  company  an  agreement  with  the  new 
company  for  the  transfer  to  such  company  of  the  whole  of 
the  assets  of  this  company,  retaining  onlv  sufficient  cash  to 
pay  the  dividend  for  the  year  ending  tlie  31st  December, 
1876.  In  consideration  of  this  transfer  the  said  new  com- 
pany is  to  issue  to  this  company  as  fully  paid  up  the  whole 
of  its  existing  share  capital  except  seven  shares  which  have 
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been  taken  by  the  subscribers  to  the  memorandum  of  asso- 
ciation, and  is  to  undertake  to  discharge  all  the  debts  and 
liabilities  of  this  company,  including  the  payment  of  the 
dividends  already  declared  but  unpaid.  The  shares  so  to  be 
issued  to  this  company  it  is  proposed  should  be  divided  as 
follows:  30,000  of  such  shares,  representing  the  nominal 
amount  of  £160,000,  will  be  allotted  to  the  holders  of  the 
16,000  preferred  shares  in  this  company  in  proportion  to 
their  holdings,  and  the  residue  of  2,293  shares,  representing 
the  nominal  value  of  £14,965,  will  be  allotted  to  the  holders 
of  the  10,000  deferred  shares  in  this  company.  As  the  shares 
in  the  new  company  will  be  issued  as  fully  paid-up  shares 
of  £6  each,  the  holders  of  preferred  shares  in  this  company 
will  be  entitled  to  receive  two  shares  in  the  new  company  for 
each  £10  preferred  share  held  by  them  in  this  company*" 

The  plaintiff,  on  receiving  this  circular,  gave  notice  to  the 
defendant  company  and  the  directors  that  he  dissented  from 
the  proposed  arrangement. 

897J  At  a  general  meeting  of  the  defendant  company, 
duly  summoned,  and  held  on  the  16th  of  March,  1877,  after 
the  plaintiff's  notice  had  been  received,  it  was  resolved  by 
the  statutory  majority  of  the  members  present  that  the 
company  be  wound  up  voluntarily;  that  liquidators  be  ap- 
pointed ;  that  they  be  authorized  to  carry  into  execution  a 
provisional  agreement  made  between  the  defendant  company 
and  the  Anglo-Argentine  Tramways  Company,  whereby  the 
assets  of  the  defendant  company  were  agreed  to  be  sold  to 
the  new  company;  also,  "That  the  32,993  shares  of  £5  each 
in  the  said  last  mentioned  company  to  be  received  by  this 
company  upon  the  said  sale  be  alloted  as  follows :  First,  as 
to  30,000  thereof  to  the  holders  of  the  15,000  preferred  shares 
in  this  company  in  proportion  to  the  number  of  such  pre- 
ferred shares  respectively  held  by  them,  being  two  of  such 
shares  of  £5  each  for  each  one  of  such  preferred  shares ; 
secondly,  as  to  2,993,  being  the  residue  thereof,  to  the  hold- 
ers of  the  10,000  deferred  shares  in  this  company  in  propor- 
tion to  the  number  of  such  deferred  shares  respectively  lield 
by  them." 

The  directors  then  gave  notice  of  an  extraordinary  gen- 
eral meeting  for  the  6th  of  April  then  next  for  the  purpose 
of  confirming  these  resolutions. 

The  plaintiff  then  brought  his  action,  and  alleged  by  his 
statement  of  claim  that  the  dividends  were  not  nearly  suffi- 
cient to  pay  12  per  cent,  to  the  preferred  shareholders,  and 
that  the  resolutions  proposed  to  be  carried  out  were  in  fact 
in  pursuance  of  a  scheme  of  the  directors  to  raise  the  value 
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of  the  deferred  shares  at  the  expense  of  the  preferred  share- 
Lolders. 

The  plaintiff  claimed  a  declaration  that  the  provisional 
agreement  which  had  been  come  to  between  the  two  com- 
panies was  fraudulent  and  void  as  not  being  authorized  by 
the  memorandum  of  association  of  the  defendant  company; 
that  such  agreement  was  not  binding  on  the  plaintiff  and 
other  the  preferred  shareholders  of  the  defendant  company; 
and  an  injunction  to  restrain  the  defendants  from  contirming, 
or  taking  any  steps  to  confirm,  the  resolutions  passed  on  the 
16th  of  March,  1877. 

A  motion  was  now  made  on  behalf  of  the  plaintiff  for  an 
iuiiinction  until  the  hearing  of  the  action. 

^Chitty^  Q.C.,  and  (7.  H.  Turner^  in  support  of  the  [898 
motion. 

Davey^  Q.C.,  and  O.  L.  ClarCj  for  the  defendants,  said 
that  they  were  willing  to  give  an  undertaking  not  to  act  on 
the  resolution,  supposing  it  should  be  confirmed  by  the 
ceneral  meeting,  until  the  trial  or  further  order  of  the  court. 
The  resolutions  could  be  carried  out  in  the  form  of  giving  a 
bonus  to  the  preferred  shareholders,  to  which  all  the  de- 
ferred shareholders  assented.  They  referred  to  In  re  Lon- 
don India  Rubber  Company  (*). 

Jessel,  M.R.:  The  (question  which  is  now  raised,  as  far 
as  I  know  for  the  first  time,  is  this,  whether  in  the  case  of 
a  limited  liability  company,  when  there  are  two  or  more 
classes  of  shareholders  having  different  rights  inter  se,  and 
the  powers  conferred  by  the  Companies  Act,  1862,  s.  161, 
are  exercised,  the  company  can  do  more  than  decide  on  the 
nature  of  the  consideration  to  be  accepted,  or  whether  it 
can,  at  the  same  time,  by  the  statutory  majority,  decide  as 
to  the  mode  of 'distributian  of  the  consideration  so  accepted 
between  the  two  classes  of  shareholders.  In  my  opinion  it 
cannot  do  the  latter  at  all. 

I  think  the  meaning  of  the  161st  section,  stated  broadly, 
was  this,  that  instead  of  disposing  of  the  assets  of  the  com- 
pany, wound  up  under  a  voluntary  winding-up,  for  money, 
you  may  dispose  of  them  for  shares  in  any  other  company, 
or  policies,  or  any  like  interest,  or  future  profits  or  other 
benefit  from  the  purchasing  company,  but  that  whatever  the 
benefit  was,  in  whatever  shape  it  was  taken,  it  was  to  be  given, 
or  paid,  or  handed  over  to  the  liquidators  for  the  benefit 
of  the  contiibutories,  if  I  may  call  them  so,  of  the  company 
wound  up — of  course  subject  to  the  payment  of  their  debts ; 
and  that  there  was  no  authority  conferred  by  act  of  Parlia- 

(»)  Law  Rep.,  6  Eq.,  619. 
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ment  on  the  general  meeting,  or  rather  the  statutory  ma- 
jority, to  direct  a  distribution  as  between  those  contributories 
otherwise  than  according  to  their  rights  inter  se.  I  think 
that  is  tolerably  plain  from  the  nature  of  the  case. 

First,  what  is  to  become  of  the  assets  of  the  company, 
899]  when  *wound  up  voluntarily  in  the  ordinary  way! 
In  that  case  we  find,  by  the  133d  section,  the  property,  after 
being  applied  in  satisfaction  of  the  liabilities,  is  to  ''be  dis- 
tributed among  the  members  according  to  their  rights  and 
interests  in  the  company."  Therefore,  if  the  liquidator 
eells  the  assets  for  money,  there  is  no  power  given  to  a  gen- 
eral meeting  to  alter  the  rights  of  the  contributories  inter  se. 
They  are  to  share  according  to  their  rights  and  interests. 
Of  course,  if  there  is  a  difficulty  in  ascertaining  the  rights 
and  interests,  that  difficulty  would  be  solved  by  taking  pro- 
ceedings before  a  court  of  justice  to  ascertain  such  rights. 

Now,  the  161st  section  never  could  have  been  put  in  to 
allow  a  general  meeting  to  distribute  money  and  shares 
when  they  could  not  distribute  money  standing  alone.  It 
will  be  found  the  161st  section  not  only  contemplates  taking 
shares  and  policies,  but  receiving  "shares,  policies,  or  other 
like  interests."  Therefore,  the  result  would  be  that  I  might 
come  to  the  conclusion  that,  if  a  company  sold  its  assets  for 
£100,000,  the  £100,000  would  be  distributed  among  the 
partners  acccording  to  the  rule  laid  down  in  the  133d  section, 
whereas  if  it  sold  it  for  £100,000  plus  one  share  of  £20  in 
another  companj^,  three-fourths  of  the  voting  power — for 
that  is  what  it  is — could  divide  the  propertj^  in  any  way 
they  thought  fit  among  the  shareholders,  that  is,  they  might 
vote  it  to  the  three-fourths  present  at  the  meeting  if  so 
minded ;  if  they  had  this  absolute  power,  they  might  posi- 
tively, by  a  vote  at  the  meeting,  vote  it  to  themselves,  and 
say.  We  will  confiscate  the  property  of  the  other  share- 
holders who  are  only  entitled  to  one-fourth  of  the  voting 
power.  Now,  the  other  shareholders  so  excluded  might  be 
entitled  to  three-fourths  of  the  property  of  the  company, 
for  in  many  companies  preference  shareholders,  as  they  are 
called,  have  no  voting  power  at  all.  In  fact,  I  believe  it  is 
the  case  in  many  of  the  railway  companies,  and  if  that  were 
so  in  the  company  wound  up,  the  people  who  have  little  or 
no  interest  in  the  company  might  confiscate  nearly  the 
whole  of  the  property  of  the  company. 

That  is  a  startling  conclusion  to  arrive  at,  and  nothing  but 
the  absolute  words  in  the  act  of  Parliament  would  enable  a 
majority  of  the  shareholders  to  vote  away  for  their  own 
benefit  the  property  of  the  shareholders.    It  may  be  said 
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they  have  their  remedy,  *because  anybody  who  ob-  [900 
jects  to  the  resolution  may,  by  giving  a  certain  notice  in  a 
certain  time  require  his  shares  to  be  taken  at  a  valuation. 
But  the  answer  to  that  is  simple.  There  must  be  contem- 
plated a  great  number  of  shareholders  who  have  not  that 
power.  They  may  be  beyond  the  seas,  or  sick,  or  lunatic, 
and  unable  to  take  advantage  of  the  section,  and  it  would 
be  a  great  injustice  to  allow  a  majority  of  the  voting  power  to 
take  away  the  bulk  of  the  property  belonging  to  other  people. 
I  cannot  conceive  that  such  was  the  intention  of  the  Legis- 
lature. I  do  not  find  any  express  words  which  will  author- 
ize me  to  impute  so  unjust  an  intention  to  the  Legislature, 
and  I  am  of  opinion,  therefore,  that  the  meeting  has  no 
power  whatever  of  deciding  upon  the  distribution  of  the 
shares  they  are  going  to  accept  among  their  own  members. 
That  being  so,  1  think  that  portion  of  the  resolution  is  be- 

?^ond  the  authority  of  the  company ;  but,  it  being  an  inter- 
ocutory  motion,  and  the  directors  being  willing  to  give  an 
undertaking  not  to  act  on  it,  if  they  cnoose  to  confirm  it 
they  may,  so  as  to  raise  the  question  at  the  trial  or  before 
another  tribunal ;  but  if  they  are  advised  not  to  q[uestion 
my  judgment,  of  course  they  can  affirm  the  resolution  sim- 
plicUer^  leaving  out  the  objectionable  clause. 

There  is  another  alternative  presented  to  me  by  the  coun- 
sel of  the  defendants.  They  say  they  are  giving  a  bonus  to 
the  preference  shareholders,  and  that  every  one  of  the  de- 
ferred shareholders  consents  to  that.  There  would  then  be 
no  objection  to  their  {Massing  a  resolution  to  that  effect. 

The  defendants  undertaking  not  to  distribute  the  shares 
to  be  received  under  the  agreement,  no  order  will  be  made  on 
this  motion  except  that  the  costs  shall  be  costs  in  the  action. 

Solicitor  for  plaintiff :  E.  Beall. 

Solicitors  for  defendants :  Cunliffe  &  Beaumont. 


[6  Chancery  Division,  901.] 
M.R.,  Jan.  29:  C.A.,  AprU  24,  1877. 

*HoLME  V.  Guy.  [901 

[1876     H.    867.] 

CharitabU  TrusU  AdL,  1868  (16  dfc  17  Viet,  e.  187),  «.  17— "/Sm^  w  other  Proceed- 
ing"— Certijicate  of  Charity  Commissionera. 

The  governors  of  an  endowed  school  commenced  an  action  against  the  master  to 
restrain  him  from  presenting  himself  at  the  school  or  continuing  to  occupy  the  school 
house,  on  the  CTound  that  he  had  never  been .  properly  appointed  to  the  mastership, 
was  unfit  to  fulfil  its  duties,  and  had  been  removed  by  a  resolution  of  tho  governors. 
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The  master  demurred,  on  the  ground  that  it  did  not  appear  that  the  action  had  been 
sanctioned  by  the  Charity  Commissioners : 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  sanction  (A  the 
Charity  Commissioners  to  a  proceeding  of  this  nature  was  not  requisite. 


[6  Chancery  Division,  911.] 
C.J.B.,  Jan.  29:  C.A.,  May  8,  1877. 

911]      *JB!x  parte  Lancaster.     In  re  Lancaster («). 

Compoiition — Registration  of  RetoltUions — Proxy  signed  in  Blank — Objection  to  Proof 
— Notice  to  objecting  Creditor  of  Apfdieation  to  raster — Bankruptcy  Act^  1869  (32 
df  83  Viet,  e,  71),  m.  16  {mb-^ectio^ie  6,  8),  71,  80  {nAs.  sy-BoMkrupfeg  Rula, 
1870,  rr.  86,  271.  275,  296. 

Held,  by  the  Court  of  Appeal  (reversing  a  decision  of  Bacon,  C.J.),  that  a  proxy 
paper  signed  by  a  creditor,  leaving  the  name  of  proxy  in  blank,  may  be  filled 
up  by  the  person  to  whom  the  creditor  has  intrusted  it,  with  a  verbal  authority  to 
use  it,  and  that  when  so  filled  up  it  will  be  valid. 

Held,  by  the  Court  of  Appeal  (Ba^gallay,  L  J.,  dissenting),  aflSrming  the  decision 
of  Bacon,  C.J.,  that  a  creditor  who  bas  objected  to  a  proof  tendered  at  a  meeting 
under  a  liquidation  petition,  and  has  had  his  objection  marked  upon  the  proof,  ought 
to  have  notice  given  to  him,  either  by  the  Registrar  or  by  the  per8<m  whose  duty  it 
is  to  r^pister  the  resolutions  passed  at  the  meeting,  of  the  time  when  and  the  plice 
where  the  application  for  the  registration  of  the  resolutions  is  to  be  heard. 

A  creditor,  who  had  objected  to  a  proof  of  debt,  had  no  notice  given  to  him  of  the 
application  to  register  the  resolutions  curried  by  means  of  that  proof,  and  they  were 
registered  in  his  absence.  He  afterwards  applied  to  the  county  court  judge  to  vacate 
the  registration,  and  upon  the  hearing  of  this  application  he  insisted  upon  some 
techniciil  objections,  but  did  not  ask  to  have  the  creditor,  whose  proof  he  bad  ob- 
jected to,  cross-examined,  or  adduce  any  evidence  to  show  the  invalidity  of  the  debt: 

Held,  by  the  Court  of  Appeal,  that  the  irregularity  had  been  cured,  and  that  the 
registration  ought  not  to  be  vacated. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcjr. 

916]  *TyinsloWy  Q.C.,  and  F inlay  Knight^  for  the  ap- 
pellant :  The  solicitor  had  authority  to  fill  up  the  proxv  in 
his  own  name,  and  he  did  so  before  he  used  the  proxy.  Ihat 
is  suflScient:  Bankruptcy  Act,  1869,  s.  80,  subs.  8;  Bank- 
ruptcy Rules,  1870,  rr.  85,  300 ;  HibblewhiteY.  M^Morine{')^ 
917]  At  any  rate,  Lucas  never  *objected  to  the  use  of  the 
proxy,  and  he  has  ratified  what  was  done  by  executing  the 
deed  of  appointment.  As  to  the  question  of  notice,  the 
practice  in  the  London  Bankruptcy  court  is  to  give  notice 
of  the  application  for  registration  to  those  creditors  whose 
objections  have  been  marked  upon  any  of  the  proofs  (*). 

(a)  Only  ao  much  of  the  opinions  is  given  as  relates  to  the  validity  of  the 
proxy.  M. 

(')  6  M.  <ft  W.,  200.  person  who  applies  for  the  registration  of 

(')  The  repoi*ter  is  informed  by  Mr.  the  resolutions  is  repuired  to  give  notice 

Registrar  Keene  that  the  practice  of  the  of  the  time  appointed  by  the  Registrar 

London  Bankruptcy  ooi;rt  is  this ;    The  for  the  hearing  of  the  application  to  the 
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On  the  other  hand,  the  practice  in  the  Barnstaple  court  ia 
for  the  objecting  creditors  to  give  notice  to  the  Kegistrar  if 
tliey  desire  to  be  heard  upon  the  application  for  registra- 
tion. The  latter  practice  appears  to  be  in  accordance  with 
rule  295.  As  to  the  other  point,  the  meeting  had  not  come 
to  any  final  determination  before  Lucas's  proof  was  tendered. 
The  only  way  in  which  the  voting  can  take  place  is  by  the 
signing  of  the  resolution  :  Bankruptcy  Rules,  1870,  r.  275 ; 
Ex  parte  Pooley  (*). 

[They  were  stopped  by  the  court.] 

jPollard^  for  Baily  &  Son  :  The  proxy  was  not  intrusted 
to  Mr.  Flinch  unconditionally,  but  only  that  he  might  use  it 
in  the  contingency  of  its  being  necessary  to  do  so ;  that  could 
not  constitute  a  valid  proxy.  Tt  could  not  be  made  valid 
by  the  subsequent  act  of  Mr.  Flinch.  When  he  filled  up 
the  blank  the  proxy  had  already  been  handed  to  the  chair- 
man and  made  use  of.  Moreover,  when  this  was  done  the 
creditors  had  come  to  a  decision,  and  the  meeting  was  at  an 
end.  It  was  then  too  late  to  tender  the  vote :  Ex  parte 
Till{*).  Again,  Bail^  &  Son  had  no  opportunity  of  being 
lieard  before  the  Registrar  on  their  objectioYi  to  Mr.  Lucas's 
debt.  The  memorandum  on  the  proof  was  suflScient  notice 
of  their  desire  to  be  heard,  and  notice  of  the  hearing  of  the 
application  to  register  ought  to  have  been  ^ven  to  them : 
Bankruptcy  Rules,  1870,  rr.  271,  295.  That  is  the  practice 
in  the  London  court.  The  practice  in  the  Barnstaple  court 
is  an  exceptional  one. 

*  WinsloWy  in  reply,  upon  the  last  point  only :  [918 
Eveiy  objection  was  before  the  countv  court  judge  on  the 
hearing  of  the  application  to  vacate  the  registration.  The 
respondents  did  not  then  ask  to  have  Mr.  Lucas  cross-ex- 
amined, but  they  allowed  his  affidavit  of  proof  to  remain 
uncontradicted.  They  cannot  now  impeach  the  validity  of 
his  debt. 

James,  L.  J.:  I  am  of  opinion  that  the  order  of  the  chief 
judge  cannot  be  sustained.  With  regard  to  the  objection 
which  was  principally  relied  upon  in  the  first  instance,  the 
objection  to  the  proxy,  1  think  that  the  proxy  must  be  held 
to  have  been  sufficient.  The  creditor  made  a  proper  affidavit 
of  proof  of  his  debt,  and  signed  a  proper  K)rm  of  proxy, 
leaving,  however,  the  name  of  the  person  who  was  to  use  it 
in  blank.     He  left  the  affidavit  and  the  proxy  with  Mr. 

persons  who  have  objected  to  any  of  the  vice  of  the  notice  shall  be  verified  by 

proofs,  and  also  to  the  persons  whose  affidavit, 
proofs   have   been   objected   to,  and,   if        (*)  Law  Rep.,  6  Ch.,  722. 
necessary,  it  is  required  that  the  ser-        (')  Law  Rep.,  10  Ch.,  681. 
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Ffinch,  his  solicitor,  in  order  that  they  might  be  used  by 
him  at  the  meeting  if  and  when  it  should  be  necessary.  I 
think  that  this  conferred  ample  authority  upon  Mr.  Fiincli 
to  fill  up  the  blank  with  his  own  name  as  the  proxy.  He 
had  as  full  authority  to  write  in  his  own  name  as  if  he  had 
called  his  client's  attention  to  the  omission  at  the  time  when 
he  signed  the  proxy,  and  the  client  had  then  directed  him 
to  put  in  his  own  name.  When  the  name  was  written  in, 
the  proxy  became  a  valid  proxy,  complying  with  all  the 
requirements  of  the  act  ana  the  rules,  and  it  was  in  the 
proper  form  before  it  was  used  at  the  meeting.  The  objection 
to  it  was  taken  when  it  was  handed  in  to  the  chairman  for 
the  purpose  of  being  used.  Mr.  Ffinch  admitted  the  validity 
of  tne  objection,  and  cured  the  defect  immediately,  while 
the  proxy  was  being  used,  by  writing  in  his  own  name.  I 
think  that  he  was  in  time  to  remove  tne  blot. 

923]    *Solicitors  for  debtor :  ClarTce^  Woodcock  &  Ryland^ 
agents  for  Chanter,  Ffinch  &  Chanter,  Barnstaple. 
Solicitors  for  i*espondents :  Luirdey  &  Lumley. 


[6  Chancery  DiviBion,  923.] 
V.C.M.,  March  18 :    C.A.,  May  16,  17,  1877. 

Ashworth  v.  Outram. 

[1876      A.      86.] 

Married   Woman — Separate  Estate — Bmineee  carried  on  before  Marriage — Eamxngt 
during  Coverture^Married  Women's  Property  Act,  1870  (88  dfc  34  Viet  c,  93). 

A  woman  in  1866  entered  the  service  of  a  man  as  housekeeper  in  a  house  which 
was  in  his  occupation  but  was  not  his  ordinary  place  of  residence.  He  shortly  after- 
wards ent^aged  to  marry  her.  In  1861  she  commenced  the  business  of  preserving 
fruit,  which  was  begun  upon  a  small  scale,  but  gradually  became  a  large  wholesale 
business.  It  was  carried  on  by  her  in  her  own  name ;  she  kept  a  separate  banking 
account ;  and  he  admitted  that  it  was  her  own  business,  and  was  managed  solely  by 
her,  though  he  sometimes  assisted.  In  1874  he  married  her.  After  the  marriage 
the  business  was  carried  on  by  her  as  before,  in  her  maiden  name ;  her  husband 
resided  in  the  house  where  it  was  ean*ied  on,  but  it  did  not  appear  that  he  took  any 
further  part  in  it  than  he  had  done  before  the  marriage.  He  shortly  afterwards  died 
intestate : 

Held  (affirming  the  decision  of  Malins,  V.C.),  that  the  stock-in-trade  and  capital  of 
the  business  belonged  to  the  widow,  and  were  not  part  of  the  husband^s  estate. 

Adjourned  summons.  This  was  a  suit  for  the  adminis- 
tration of  the  estate  of  Thomas  Outram,  who  died  intestate 
on  the  19th  of  August,  1874,  and  the  question  raised  by  the 
924]  summons  was  whether  the  capital  and  *stock-in-trade 
of  a  fruit-preserving  business  carried  on  by  his  wife  formed 
part  of  his  estate. 

Thomas  Outram  was,  in  1855,  interested  in  a  cloth  business 
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at  Halifax,  and  resided  principally  with  other  members  of 
tlie  family  at  a  house  called  Ellistons  adjoining  the  manu- 
factory and  forming  part  of  the  family  property,  his  mother 
being  treated  and  considered  jas  the  occupier  He  also  carried 
on  the  business  of  a  farmer  and  a  chemical  manufacturer  at 
a  place  called  Bradley,  at  a^  short  distance  from  Halifax, 
where  there  was  a  house  of  which  he  was  the  occupier  and 
which  he  used  for  the  purposes  of  these  businesses,  but  did 
not  sleep  there,  it  being  only  a  few  hundered  yards  from  his 
mother's  house. 

In  the  above  year,  1855,  the  defendant,  Sarah  Outram, 
then  Sarah  Fairbank,  spinster,  went  to  live  at  Bradley  to 
act  as  his  housekeeper  and  look  after  the  domestic  part  of 
his  farming  business.  He  shortly  afterwards  engaged  to 
marry  her.  She  continued  to  reside  there  in  this  capacity 
till  the  marriage,  which  did  not  take  place  till  1874. 

In  the  year  1861  Sarah  Fairbank,  with  the  knowledge  and 
consent  of  Thomas  Outram,  commenced  carrying  on,  in  the 
liouse  at  Bradley,  the  business  of  fruit-preserving.  The 
business  began  on  a  small  scale,  but  gradually  increased  in 
importance,  and  before  long  became  a  profitable  wholesale 
business.  Thomas  Outram' s  credit  appeared  to  have  been 
used  in  the  first  instance  in  establishing  the  business,  but 
the  widow  deposed  positively  that  when  she  commenced  it 
she  had  £300  arising  from  legacies  left  to  her  and  from  her 
savings,  and  she  denied  its  having  b^en  established  with  his 
money.  He  took  a  great  interest  in  it,  and  frequently  sent 
liis  laborers  to  help  when  extra  help  was  wanted ;  but  the 
business  was  carried  on  in  her  name,  and  it  appeared  to  have 
been  under  her  sole  management,  though  goods  ordered  for 
it  were  frequently  ordered  by  and  consigned  to  Thomas 
Outram,  but  so  far  as  appeared  they  were  so  ordered  at  her 
request.  In  1865  she  opened  a  separate  banking  account  in 
her  own  name  at  the  bank  where  Thomas  Outram  kept  his 
account.  No  settlement  of  accounts  appeared  ever  to  have 
taken  place  between  her  and  Thomas  Outram,  but  it  ap- 
peared from  the  banking  account  that  the  sums  he  paid  for 
goods  consigned  to  him  for  the  purposes  of  the  business 
'*were,  to  a  great  extent,  if  not  wholly,  repaid  by  [925 
checks  drawn  on  her  account. 

On  the  6th  of  April,  1874^  on  which  day  the  marriage  be- 
tween the  intestate  and  Mrs.  Outram  took  place,  the  balance 
standing  to  her  credit  was  £1,534,  while  his  account  was 
overdrawn  by  about  £2,000.  She  had  also  a  large  stock  of 
preserves  on  the  premises  at  Bmdley.  Thomas  Outram,  on 
the  marriage,  took  up  his  residence  with  her  there. 
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There  was  no  settlement,  or  written  agreement  for  a  settle- 
ment, on  the  marriage  of  Mr.  and  Mrs.  Outram,  and  no 
distinct  verbal  agreement  for  a  settlement,  but  there  was  evi- 
dence that  both  before  and  subsequently  to  the  marriage 
Thomas  Outram  had  repeatedly  spoken  of  and  treated  the 
preserving  business  as  hers,  and  as  being  a  matter  with 
which  he  himself  had  no  concern. 

On  the  23d  of  May,  1874,  not  long  after  the  marriage, 
complaints  being  made  by  the  bank  manager  of  Thomas 
Outram' s  account  being  overdrawn,  as  mentioned  above, 
Mrs.  Outram  went  to  the  bank  and  drew  a  check  for  £1,500, 
which  she  signed  with  her  own  name  and  that  of  her  husband, 
upon  the  moneys  standing  to  her  account,  and  paid  it  in  to 
his  account  for  the  purpose  of  reducing  the  balance.  She 
deposed  to  the  fact  that  her  husband,  when  informed  of  it, 
expressed  dissatisfaction  at  her  having  done  so.  At  the 
time  when  she  made  this  transfer  the  manager  of  the  bank 
told  her  that,  being  a  married  woman,  she  could  not  keep  a 
separate  account,  and  that  only  one  account  must  be  kept 
for  both,  namely,  that  of  the  husband.  From  that  time  sne 
transacted  all  her  banking  business  through  her  husband's 
account,  drawing  checks  upon  it  which  she  signed  in  his 
name.  The  trifling  balance  which  remained  to  her  credit 
after  drawing  the  cneck  for  £1,500  was  left  standing  in  her 
maiden  name. 

She  continued  to  carry  on  the  preserving  business,  and, 
as  it  appeared,  in  precisely  the  same  way  as  before,  retain- 
ing her  maiden  name  on  the  pots  of  preserves  which  were 
sent  out.  Her  husband,  it  appeared,  gave  assistance  as  he 
had  done  before,  but  did  not  interfere  with  the  management, 
and  when  people  called  on  matters  relating  to  the  business, 
he  referred  to  her,  and,  if  she  was  out,  told  them  that  they 
must  see  her.  She  paid  the  wages,  ordered  and  paid  for 
fruit  and  sugar,  and  made  all  the  sales. 
926]  *0n  the  19th  of  August,  1874,  Thomas  Outram  died 
intestate.  Mrs.  Outram  claimed  to  retain  the  business  as 
her  own,  and  refused  to  take  out  letters  of  administration 
to  her  husband.  One  of  his  sisters  took  out  representation 
to  him,  and  brought  this  action  for  the  administration  of  his 
estate.  A  receiver  was  appointed,  and  the  present  applica- 
tion was  for  an  order  directing  Mrs.  Outram  to  hand  over  to 
the  receiver  the  books  relating  to  the  preserving  business. 

The  question  to  be  now  argued  was,  whether,  assuming 
the  business  to  belong  to  Mrs.  Outram  at  the  date  of  the 
marriage,  it  had  become  part  of  the  estate  of  her  husband. 
The  case  came  on  for  hearing  on  the  13th  of  March,  1877. 
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Glasscy  Q.C.,  Milward^  Q.C.,  and  Nalder^  for  the  plain- 
tiflE:  Assuming  for  the  purpose  of  the  present  argument 
that  at  the  date  of  the  marriage  the  business  belonged  ex- 
clusively to  the  wife,  the  effect  of  the  marriage  was  to  vest 
it  entirely  in  the  husband,  though  no  doubt,  if  with  her 
husband's  permission  she  carried  it  on  after  the  marriage  in 
her  own  name,  any  profits  she  might  make  in  the  interval 
between  the  marriage  and  Thomas  Outram' s  death  might 
belong  to  her  as  falling  within  the  provisions  of  sect.  1  of  the 
Married  Women's  Property  Act,  1870.  But  there  is  noth- 
ing in  the  terms  of  the  act,  or  in  any  decision  founded  upon 
it,  to  extend  its  operation  to  the  case  of  earnings  made  bv 
a  married  woman  oefore  her  marriage,  and  consquently  suctx 
earnings  remain  subject  to  the  common  law,  and  therefore 
the  property  of  the  husband. 

Tne  title  of  the  Married  Women's  Property  Act  sufficiently 
indicates  that  it  was  only  intended  to  affect  earnings  made 
and  property  acquired  after  the  date  of  the  marriage.  .And 
it  is  also  clear  from  the  words  that  it  was  only  intended  as 
a  provision  for  married  women  living  apart  from  their  hus- 
bands, or  at  most  to  preserve  to  them  the  fruits  of  their 
labor  and  skill  acquired  at  some  place  where  the  husband 
either  did  not  reside  or  did  not  carry  on  business. 

J.  Pearson^  Q.C.,  Higgins^  Q.C,  and  Freeling^  for  Mrs. 
Outram  :  The  book  debts  and  other  effects  of  this  business 
are  in  the  *nature  of  choses  in  action  requiring  to  be  [927 
reduced  into  possession  in  order  to  give  tne  husband  a  right 
to  them.  So  that,  apart  from  the  Married  Women's  Prop- 
erty Act,  1870,  the  business,  if  belonging  to  the  -wife  at  the 
time  of  the  marriage,  must  have  remained  her  property  unless 
some  act  of  the  husband  can  be  shown  amounting  to  a  reduc- 
tion into  possession.  And  if  there  was  no  reduction  into  pos- 
session during  the  marriage,  the  business  survived  to  her. 

After  the  marriage  there  is  no  question  that  the  husband 
did  not  in  any  way  interfere  in  the  business,  but  left  it  to  be 
conducted  by  Mrs.  Outram,  and  the  evidence  is  that  he  con- 
tinued, as  before  the  marriage,  to  say,  whenever  applied  to, 
that  the  business  was  hers.  The  case,  therefore,  is  Drought 
distinctly  within  the  Married  Women's  Property  Act,  1870. 

The  construction  of  the  act  contended  for  oy  the  plaintiffs 
cannot  be  supported.  It  is  clear  that  it  was  intended  to 
protect  all  the  earnings  of  a  married  woman  derived  from  a 
Dusiness  which  she,  and  not  the  husband,  carried  on.  It 
would  be  straining  the  language  to  make  it  apply  only  to 
the  case  of  a  husband  and  wife  living  apart,  or  to  a  business 
not  carried  on  at  the  place  of  business  or  residence  of  the 
22  Eng.  Rep,  70 
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husband.  The  act  also  clearly  applies  to  the  case  of  a  bnsi 
ness  conimenced  before  the  marriage,  and  carried  on  after- 
wards with  the  consent  of  the  husband.  And  it  would  be 
an  absurd  constrnction  to  make  it  apply  only  to  the  mere 
earnings,  and  not  to  the  business  and  property  by  whioh 
they  were  produced.  Sect.  1  must  be  talsen  in  conjnnction 
witn  sect.  12,  and  if  the  earnings  alone  became  the  property 
of  the  wife,  the  result  would  be  that  the  property  which 
produced  the  earnings  would  belong  to  the  husband,  while 
at  the  same  time  he  would  not  be  liable  for  a  single  debt  of 
the  business;  and  although  this  13th  section  has  been  to 
some  extent  modified  by  the  Married  Women's  Property 
Act  (1870)  Amendment  Act,  1874,  such  a  construction  as 
tbat  contended  for  cannot  be  presumed  to  have  been  in- 
tended. 

The  cases  on  the  Married  Women's  Property  Act  only 
touch  the  present  question  indirectly.  Ifowarav.  Bank  of 
England^)  only  went  to  the  point  of  whether  the  Bank  of 
928]  England  could  be  *required  to  take  notice  of  a  trust, 
and  Summers  v.  City  Bank(^)  only  related  to  the  right  of 
a  married  woman  to  maintain  an  action  in  her  own  name 
against  a  banker.  There  is  also  a  case  of  Oreen  v.  Carlile, 
which  came  before  Vice-Chancellor  Hall  oa  the  19th  of 
February  last,  which  shows  that  where  there  is  separate 
estate  such  as  a  sum  of  money  belonging  to  the  wife,  the 
mere  fact  of  the  hnsband  obtaining  possession,  or  having  the 
money  transferred  into  his  name,  will  do  no  more  than  make 
him' a  trustee  for  the  wife.  But  it  has  been  held  that  the 
right  of  action  conferred  by  this  act  does  not  extend  to 
making  a  married  woman  a  bankrupt,  at  all  events  where 
there  is  no  separate  estate:  Ex  parte  Holland {').  Then, 
again,  the  husband  expressing  himself  dissatistied  with  the 
transfer  from  the  wife's  account  to  his  is  strong  evidence 
that  be  intended  her  to*  carry  on  the  business  on  her  owa 
account.  According  to  the  decisions  this  business  would  bo 
considered  as  something  designated  by  the  husband  for  the 
separate  nse  of  his  wife  after  the  marriage,  as  it  had  been 
conducted  by  her  previously,  and  as  such  it  belongs  to  her 
now:  Slanning  V.  Style  (').  Independently,  of  the  act,  the 
court  will  assume  an  agreement  to  make  this  separate  estate. 
But  the  effect  of  the  act,  taking  the  1st  and  12th  sections 
together,  is  to  make  property  or  business  out  of  which  earn- 
i  made  part  of  the  separate  estate  of  the  wife,  together 
le  earnings  themselves.     If  she  is  to  have  the  earn- 
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Ings  she  ought  also  to  have  the  means  of  making  them 
available. 

Olasse^  in  reply. 

Malins,  V.C,  after  considering  and  commenting  on  the 
facts  of  the  case,  and  concluding  that  at  the  date  of  the 
marriage  the  business  belonged  exclusively  to  Mrs.  Outram, 
continued : 

I  have  to  consider  what  was  the  effect  of  the  marriage. 
It  has  been  urged  by  Mr.  Glasse  and  Mr.  Milward,  and  I 
entirely  assent  to  the  proposition,  that  by  the  law  of  Eng- 
land it  is  a  plain  rule  that  whatever  personal  property  a 
wife  has  when  she  marries,  whether  in  possession,  reversion, 
or  remainder,  vests  in  the  husband,  as  to  *that  which  [929 
is  in  possession  absolutely ;  and  as  to  that  which  is  in  rever- 
sion or  remainder,  liable  to  this  risk  only,  that  if  it  is  not 
reduced  into  possession  during  the  coverture  it  survives  to 
the  wife.  If,  therefore,  a  debt  is  owing  to  a  woman  when 
she  marries,  it  vests  in  the  husband  to  this  extent,  that  he  can 
sue  the  debtor  and  give  a  valid  discharge  for  the  debt ;  but 
his  right  is  qualified  in  this  way,  that  ii  he  does  not  reduce 
it  into  possession  it  goes  to  the  wife  if  she  survives  him. 

Under  this  rule,  therefore,  this  business,  which  belonged 
to  the  lady  at  the  time  of  the  marriage  on  the  6th  of  April, 
1874,  vested  entirely  in  the  husband.  He  would  therefore 
be  entitled  to  all  the  stock-in-trade  which  is  in  possession, 
to  the  business  itself,  and  to  all  that  might  be  owing  in 
respect  of  it.  He  would  be  entitled  to  every  farthing  of 
debts  owing  to  the  business,  subject  to  this  only,  that  if  the 
debts  were  not  recovered  during  the  coverture  they  would 
survive  to  her. 

That,  I  believe,  is  an  accurate  statement  of  the  law  as 
between  husband  and  wife.  In  the  absence  of  anything 
on  the  part  of  the  husband  amounting  to  acquiescence,  I 
take  it  to  be  clear  that  when  the  marriage  took  place  Thomas 
Outram  was  entitled  to  say,  *'I  will  not  have  you  carry  on 
this  business  any  more.  I  am  entitled  to  everything,  and 
will  have  the  business  sold  and  receive  the  money. '^  He 
was  entitled  to  take  this  course  immediately  after  the  mar- 
riage, and  he  might  have  received  all  the  trade  debts. 

Now  Thomas  Outram  did  not  die  insolvent.  There  is  no 
claim  by  creditors,  and  the  next  of  kin  can  only  take  that 
which  he  could  himself  have  claimed.  If,  therefore,  instead 
of  exercising  his  rights  and  insisting  on  breaking  up  the 
business  and  selling  the  stock-in-trade  and  getting  in  the 
debts,  he  acquiesced  in  his  wife  continuing  the  business,  I 
have  then  to  consider  what  is  the  effect  of  that  acquies- 
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cence.  And  that  he  did  acquiesce  is  beyond  all  dispute. 
She  was  engaged  in  it  at  the  time  of  the  marriage,  ana  the 
period  between  the  marriage  and  his  death  comprised  part 
of  the  fruit  season  during  which  the  operations  of  the  busi- 
ness had  to  be  carried  on.  And  though,  under  an  erroneous 
impression  of  law,  her  banking  account  was  transferred 
into  his  name,  all  the  payments  and  drawings  in  respect  of 
the  business  were  made  by  Mrs.  Outram,  who  signed  tho 
930]  checks  in  her  husband's  name.  Therefore,  *that 
Thomas  Outram  did  not  avail  himself  of  the  right  he  had  to 
break  up  the  business,  sell  the  stock-in-trade,  and  call  in 
the  debts,  can  admit  of  no  doubt  whatever.  He  acquiesced 
in  her  carrying  on  the  business,  and  the  question  is,  what 
is  the  effect  of  that  acquiescence. 

Now  Mr.  Pearson  and  Mr.  Higgins  said  correctly,  I  think, 
that  it  is  not  necessary  for  this  purpose  to  have  recourse  to 
and  rely  exclusively  upon  the  Married  Women's  Property 
Act,  1870.  It  is  said,  as  I  think  quite  correctly,  that  the 
rules  of  this  court  are  quite  suflScient  to  enable  me  to  arrive 
at  a  conclusion  on  the  subject  independently  of  that  act, 
though  it  may  be,  and  I  think  is,  very  material.  Bat  inde- 
pendently of  the  act,  I  take  it  to  be  pretty  clear  that  Slan- 
ning  v.  ^yle  (*)  bears  very  strongly  in  principle  upon  this 
case.  Mr.  Glasse  said,  as  he  was  quit6  justified  m  doing 
by  the  observations  of  Sir  Thomas  Plumer  in  Waiter  v. 
Hodge  {^\  that  Slanning  v.  Style  related  to  pin  money. 
But  that  it  was  not  a  case  of  pin  money  appears  clearly 
from  the  simple  facts  as  stated  by  the  reporter  (").  **  Another 
thing  insisted  upon  on  behalf  of  the  defendant,  the  widow, 
was  that  the  testator  allowed  his  first  wife  to  dispose  and 
make  profit  of  all  such  butter,  eggs,  poultry,  pigs,  fruit, 
and  other  trivial  matters  arising  from  the  said  farm  (over  and 
besides  what  was  used  in  the  family)  for  her  own  separate 
use,  calling  it  her  pin  money;  and  upou  the  death  of  the 
first  wife,  and  until  the  testator  married  the  defendant  Style, 
the  testator's  sister,  the  defendant  Pelling,  kept  his  house 
and  had  the  same  allowance,  which  was  also  continued  to 
the  defendant,  the  widow,  after  her  marriage,  by  way  of 
pin  money,  and  it  was  proved  in  the  cause  ♦that  her  hus- 
band, whenever  any  person  came  to  buy  any  fowls,  pigs, 
&c.,  would  say  he  had  nothing  to  do  with  those  things, 
which  were  his  wife's."  Now  that  is  exactly  like  the  pres- 
ent case,  for  when  anybody  came  to  buy  preserves  Thomas 
Outram  said,  "  All  that  is  Sarah's ;  go  to  her.  I  have  noth- 
ing to  do  with  it." 

(>)  3  p.  Wms.,  334.  (»)  2  Sw.,  92.  (•)  S  P.  Wmg.,  837. 
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In  that  case  also  the  report  goes  on,  "and  that  he  also 
confessed  that  having  been  making  a  purchase  of  about 
£1,000  value,  and  v^anting  some  money,  had  been  obliged  to 
borrow  £100  of  his  wife  to  make  up  the  purchase- money; 
therefore  now  the  widow  *claimed  to  be  paid  this  £100.  [93 1 
To  which  it  was  answered  that  there  was  no  deed  touching 
this  agreement,  nor  any  writing  whatsoever."  The  argu- 
ment is  then  stated,  and  the  report  continues (*) :  "But  the 
Lord  Chancellor  decreed  that  the  widow,  the  defendant,  was 
well  entitled  to  come  in  for  this  £100  as  a  creditor  before 
the  Master ;  observing  that  the  courts  of  equity  have  taken 
notice  of  and  have  Sillowed  feme  coverts  to  have  separate 
interests  by  their  husband's  agreement,  and  this  £100  being 
the  wife's  savings,  and  here  being  evidence  that  the  husband 
agreed  thereto,  it  seemed  but  a-  reasonable  encouragement 
to  the  wife's  frugality,  and  such  agreement  would  be  of 
little  avail,  were  it  to  determine  by  the  husband's  death 
that  it  was  the  strongest  proof  of  the  husband's  consent  that 
the  wife  should  have  a  separate  property  in  the  money 
arising  by  these  savings,  in  that  he  had  applied  to  her  and 
prevailed  with  her  to  lend  him  this  sum ;  in  which  case  he 
did  not  lay  claim  to  it  as  his  own,  but  submitted  to  borrow 
it  as  her  money.  Wherefore,  and  especially  as  here  was  no 
creditor  of  the  husband  to  contend  with,  it  was  ordered  that 
the  wife  should  be  allowed  to  come  in  for  this  £100  as  a 
creditor  before  the  Master,  and  the  court  cited  the  case  of 
Calmadj/  v.  CaVmady^  where  there  was  the  like  agreement 
made  betwixt  the  husband  and  wife,  and  that  upon  every 
renewal  of  a  lease  by  the  husband  two  guineas  should  be 
paid  by  the  tenant  to  the  wife,  and  this  was  allowed  to  be 
her  separate  money." 

Now,  therefore,  it  is  perfectly  clear  that  if  the  husband 
agrees  that  his  wife  shall  carry  on  a  trade  or  business  on 
her  separate  account  after  her  marriage  as  she  carried  it  on 
before,  whether  it  be  a  trivial  matter  like  that  of  selling 
eggs,  poultry,  pigs,  and  so  forth,  or  whether  it  be  the 
greatest  trade  in  the  kingdom,  that  amounts  between  him 
and  her,  and  all  persons  claiming  through  him  as  volunteers, 
to  an  agreement  that  she  should  have  the  business  for  her 
separate  use.  An  agreement  may  be  either  express  or  im- 
plied. If  it  had  been  proved  that  Thomas  Outram  had 
expressly  said  before  the  marriage  that  she  should  have  the 
preserving  business  for  her  own  use  after  the  marriage  as 
she  had  before,  he  would  then  have  created  for  her  a  benefit. 
It  is  not  proved  that  he  said  anything  of  the  kind.     I  have 

(•)  8  P.  Wms.,  338.  ' 
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932]  no  reason  to  suppose  *that  he  did,  but  I  say  that 
every  act  he  did  amounts  to  his  saying  so  again  and  again 
every  day  of  his  life.  He  permitted  her  to  carry  on  the  busi- 
ness in  her  own  maiden  name,  the  day  after  the  marriage,  and 
every  day  up  to  the  day  of  his  death,  precisely  as  she  carried 
it  on  before  the  marriage,  without  any  interference  on  his  part 
either  with  the  debts,  the  creditors,  or  the  management,  or 
anything  whatever  connected  with  it,  and  therefore  my  view 
is  that  there  is  acquiescence  on  the  part  of  the  husband  that 
the  wife  after  the  marriage  should  carry  on  the  business  for 
her  own  exclusive  beneflt,  as  she  had  done  before.  There- 
fore, having  most  distinctly  arrived  at  the  conclusion  that 
the  woman  was  entitled  to  the  business  for  her  own  benefit,  I 
come  with  equal  satisfaction  to  the  conclusion  that  the  hus- 
band intended  she  should  have  it  for  her  own  exclusive 
benefit  after  the  marriage,  as  she  had  it  before. 

Independently  of  the  Married  Women's  Property  Act,  I 
have  the  doctrines  which  have  been  appealed  to  again  and 
again,  and  are  laid  down  with  perfect  accuracy  in  Roper  on 
Husband  and  Wife  (').  It  is  laid  down  in  these  terms : 
''Independently  of  the  acquirement  by  the  wife  of  separate 
property  by  the  means  before  mentioned,  she  may  do  so  by 
carrying  on  trade  on  her  own  separate  account,  apart  from 
and  without  the  interference  of  her  husband.  Her  character 
as  a  feme  sole  trader  under  the  custom  of  London  has  been 
befoi-e  discussed.  Her  ability  to  carry  on  such  business  on 
her  own  individual  account,  now  to  be  considered,  does  not 
arise  from  any  particular  custom,  but  in  consequence  of 
the  express  agreement  between  her  and  her  husband  before 
marriage,  or  from  his  subsequent  permission."  Therefore 
Mr.  Roper  puts  it  as  not  being  necessary  to  have  it  by 
agreement,  but  by  subsequent  permission.  He  continues: 
"  When  the  agreement  is  made  previously  to  the  marriage, 
since  the  consideration  is  valuable,  the  transaction  will  not 
only  be  obligatory  upon  the  husband,  but  also  binding  upon 
his  creditors.  When  the  agreement  originates  during  the 
marriage,  it  will  be  void  against  his  creditors,  but  good 
against  himself." 

Then  he  illustrates  this  proposition  by  a  variety  of  in- 
stances, and  further  on  (*)  he  says : — 

"  With  respect  to  provisions  made  previously  to  marriage, 
933]  for  *enabling  the  wife  to  carry  on  trade  for  her  sepa- 
rate use,  and  the  property  is  actually  vested  in  trustees,  the 
same  rules  prevail  in  equity  as  at  law  in  regard  to  the  hus- 
band, his  creditors,  and  her  title  to  the  stock  in  business 

(»)  Jacob's  ed.,  vol.  ii,  p.  166.  {*)  Page  171. 
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and  profits  to  her  sole  use,  and  which  have  been  before  men- 
tioned. So  also  in  settlements  after  marriage,  when  the  prop- 
erty is  transferred  to  trustees  for  the  purpose  before  stated, 
the  same  rules  prevail  in  both  jurisdictions,  and  the  like 
distinctions  taken  between  those  settlements  that  are  founded 
upon  a  valuable  consideration,  and  those  that  are  merely 
voluntary,  which  have  been  before  considered.  But  the 
difficulty  originating  in  legal  forms  (when  no  trustees  are 
appointed  for  the  wife)  which  fetter  the  proceedings  of  courts 
of  law,  does  not  occur  in  equity;  since,  as  has  been  shown, 
a  court  of  equity  will  make  the  husband  a  trustee  for  her 
separate  use.  If,  therefore,  the  husband  merely  agree,  in 
articles  before  the  marriage,  that  his  wife  shall  carry  on 
business  on  her  own  sole  account;  or  without  any  such 
agreement,  if  he  permit  her  to  do  so  afterwards,  all  that  she 
earns  in  the  trade  will  in  equitv  be  her  separate  property, 
and  be  applicable  and  disposable  by  her  as  such,  subject  to 
the  demands  affecting  it." 

Therefore  the  rule  is,  that  if  a  husband  permits  a  wife 
after  marriage  to  carry  on  a  business  for  her  own  separate 
use  and  benefit,  that  becomes  her  separate  property,  which 
as  between  him  and  her — not  between  his  creditors,  but  be- 
tween him  and  her — is  binding,  and  makes  the  property  her 
own  separate  estate.  Independently,  therefore,  of  the  Mar- 
ried Women^s  Property  Act,  1870,  it  appears  to  me  that 
tliere  would  have  been  enough  in  this  case  to  show  the  ac- 
quiescence of  the  husband  in  allowing  her  to  carry  on  the 
business  after  the  marriage  for  her  own  benefit,  as  she  had 
done  before,  and  make  this  separate  property. 

Now  this,  I  think,  is  confirmed  by  the  Married  Women's 
Property  Act,  1870.  What  was  the  object  of  the  act  ?  It 
was  found  that  there  was  a  great  number  of  cases  of  familiar 
occurrence  where  a  woman  is  carrying  on  a  trade.  A 
familiar  instance  is  that  of  a  dressmaker  or  a  milliner,  or 
where  she  is  carrying  on  an  artistic  occupation,  such  as  a 
singer,  or  an  actress,  or  a  sculptor,  or  any  of  those  things 
in  which  women  may  be  skilled 'and  may  earn  great  sums  of 
money.  It  was  thought  a  verv  hard  thing  that  whatever  a 
married  woman  earned  by  a  business  of  this  kind  should 
*immediately  become,  according  to  the  settled  prin-  [934 
ciple  of  common  law,  the  absolute  propery  of  the  husband, 
and  although  in  terms  I  am  bound  to  say  it  seems  that  this 
act  is  addressed  to  the  gains  of  married  women,  and  not  to 
the  case  of  a  woman  who  carries  on  a  business  at  the  time 
of  her  marriage,  it  provides  as  follows :  [His  Lordship  read 
the  1st  section  of  the  act,  and  continued :]    This  lady  did 
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carry  on  a  business  and  vaadc.  profits  in  tlie  occupation  or 
trade  in  which  she  was  engaged.  He  agreed  that  she  shoald 
do  so.  Then,  what  does  that  give  her?  Does  it  give  her 
mei'ely  the  profits  of  the  trade  without  the  means  of  making 
those  profits  i  because  if  the  haaband  is  to  deprive  her  of  all 
the  stock-in-trade  and  all  the  capital,  and  she  has  not  a 
farthing  wherewith  to  bay  sugar  or  fruit  and  what  she 
wants,  she  cannot  make  tpe  money.  Take  the  very  com- 
mon case  of  a  milliner.  A  man  marries  a  milliner  or  a 
dressmaker  in  a  large  way  of  basiness.  She  is  in  possession 
of  a  very  large  stock  of  silks,  satins,  ribbons,  laces,  and  all 
those  things  used  in  her  trade.  The  husband  acquiesces  in 
her  cotttinuing  to  carry  on  that  business.  Is  he  to  have  all 
this  stock- iu- trade  and  she  to  have  the  profits?  Or,  if  he 
has  acquiesced  in  her  carrying  on  the  trade,  does  it  not  show 
that  she  is  to  have  the  means  of  carrying  on  the  trade — with- 
out which  she  cannot  carry  it  on?  Suppose  a  man  marries 
a  prima  dojina,  under  this  act  all  her  earnings  are  her 
separate  property.  Do  the  jewelry,  dresses,  and  various 
things  necessary  for  the  occupation  belong  to  the  husband  * 
If  they  do,  then,  however  much  she  may  desire  to  sing, 
and  however  much  the  public  may  desire  her  to  sing,  if 
the  husband  chooses  he  may  have  every  jewel  and  dress 
sold.  The  act  must  have  a  rational  interpretation!  There- 
fore, when  it  says  she  is  to  have  the  fruits  of  her  occupation 
or  trade,  or  the  result  of  her  artistic  skill,  it  seems  to  me 
that  if  she  has  the  consent  of  her  husband  that  she  shall  do 
these  things,  she  must  also  have  the  means  of  doing  so.  If, 
therefore,  ne  consents  to  her  continuing  to  act  as  a  painter, 
she  must  have  her  easel  and  canvas  and  various  things  she 
uses.  If  she  be  a  sculptor,  she  must  have  her  marbles  and 
chisels  and  those  things.  If  she  be  an  actress  or  singer, 
she  must  have  the  dresses  and  jewels  and  those  things,  with- 
out which  she  cannot  appear  in  public  ;  and  if  she  be,  as  in 
the  present  case,  a  preserve-maker,  my  opinion  is  that 
935]  *8he  must  have  the  pots  and  pans  and  stock  of  sugar 
and  of  fruit,  and  all  the  appliances  which  shall  enable  her 
to  make  money  by  that  occupation.  Consenting  that  she 
thing,  means  that  she  shall  have  the  means 
to  be  done;  and  to  hold  that  all  the  stock-in- 
ery  debt  owing  to  her,  and  everything  she  has 
except  the  skill,  ia  to  belong  to  the  husband, 
ahall  have  the  skill  and  power  of  carrying  it  on 
neans  of  doing  it,  would,  in  my  opinion,  be  an 
ity  and  a  narrow  construction  of  the  act  of 
Therefore  my  construction  is,  that  when  a 
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man  consents  to  his  wife  carrying  on  the  particular  occupa- 
tion, and  therebjjr  gaining  money,  that  is  a  consent  to  her 
having  those  things  whereby  those  moneys  are  made.  In 
this  case,  without  the  stock-in-trade,  without  the  debts 
owing  to  her,  and  a  little  capital,  she  could  not  have  carried 
on  that  occupation.  I  am  of  opinion  he  consented  to  that, 
and  consenting  to  that  means  that  he  consented  to  her  hav- 
ing the  business  and  everything  belonging  to  the  business. 
That  is  the  conclusion,  therefore,  on  the  act  of  Parliament  to 
which  I  aiTive. 


The  plaintifiE  appealed  from  this  decision.  The  appeal 
was  heard  on  the  16th  and  17th  of  May. 

Olasse^  Q.C.,  and  Nalder^  for  the  appellant:  We  claim 
the  stock-in-trade  and  capital  as  part  of  Outram's  estate. 
We  admit  that  the  business  belonged  to  the  woman  before 
her  marriage,  but  we  say  that  on  the  marriage  it  passed  to 
her  husband.  The  only  real  question  is  whether  he  made  a , 
gift  of  it  to  his  wife.  There  is  no  evidence  of  this  ;  and,  clear 
evidence  is  necessary  to  rebut  the  husband's  right :  Mews  v. 
Mews{') ;  Grant  v.  Grant  {^^  ;  Walter  v.  Hodge  (') ;  McLean 
V.  Longlandsi^).  During  ner  husband's  life  Mrs.  Outram 
always  used  the  pronoun  "  we"  in  the  business  letters,  and 
never  professed  to  carry  on  the  business  separately  fromTier 
husband.  The  Married  Women's  Property  Act  protects 
the  earnings  during  coverture,  but  nothing  else. 

*/.  Pearson^  Q.C.,  and  Freeling^  for  the  respon-  [936 
dent,  the  widow :  The  result  of  the  evidence  is,  that  after  the 
marriage  Mrs.  Outram,  with  her  husband's  consent,  carried 
on  the  business  on  her  separate  account.  AH  the  money 
by  which  it  was  carried  on  was  hers,  and  also  the  pots  and 
implements.  The  account  at  the  bankers  stood  in  his 
name,  because  the  bank  would  not  allow  her  to  have  an 
account  in  her  own  name ;  but  she  drew  all  the  checks,  sign- 
ing her  husband's  name.  That  being  so,  the  1st  section  of 
the  Married  Women's  Property  Act,  1870  (33  &  34  Vict, 
c.  93),  preserves  to  her  all  the  capital,  stock,  and  imple- 
ments which  she  had  when  she  married,  as  well  as  what  she 
acquired  in  the  business  during  her  coverture. 

[Coleridge,  C.  J.,  referred  to  sect.  11,  and  to  Summers  v. 
City  Bank {').'] 

If  the  act  protects  the  earnings,  it  must  also  protect  the 

(>)  16  Beav.,  629.  (*)  6  Ves.,  71. 

(*)  84  Beav.,  628.  (»)  Law  Rep.,  9  C.  P.,  680. 

(»)  2  Sw.,  92. 

22  Eng.  Rep.  71 
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capital  and  stock  which  produce  them.  MacNeAllie  v. 
Acton  (*)  shows  that  power  to  carry  on  a  trade  includes  a 
right  to  use  the  capital  employed  in  it. 

[They  were  here  stopped  by  the  court] 

Glasse^  in  reply :  We  say  there  is  no  sufficient  proof  that 
this  business  was  carried  on  after  the  marriage  as  a  separate 
business.  Mews  v.  Mews{^)  and  Walter  v.  Hodge  {*)  show 
that  a  clear  irrevocable  gift  by  the  husband  must  be  proved. 
The  act  was  only  to  protect  earnings  acquired  during  the 
marriage.  Suppose  a  man  married  a  female  sculptor,  to 
whom  would  a  bust  which  was  unfinished  at  the  time  of  the 
marriage  belong  ? 

[James,  L.J.:  If  he  allowed  her  to  continue  the  business 
and  finish  the  bust,  it  would  be  hers.] 

Suppose  it  was  finished  at  the  time  of  the  marriage. 

[James,  L.  J.:  The  husband  could  claim  it,  but  if  instead 
of  doing  so  he  allowed  her  to  continue  the  business  of  mak- 
ing and  selling  busts  on  her  own  account,  it  would  be  hers.] 
937]  *0n  the  marriage  the  husband  could  stop  the  busi- 
ness at  once,  the  stock-in-trade  being  his,  and  the  words 
*' wages  and  earnings"  cannot  include  stock-in-trade.  It 
was  not  the  scope  of  the  act  to  protect  property  which 
might  have  been  protected  by  a  settlement. 

Lord  Coleridge,  C.J.:  In  this  case  I  am  of  opinion  that 
the  order  of  the  Vice-Chancellor  deciding  "that  the  pre- 
serving business  as  such  existed  on  the  day  of  the  mamage 
of  the  defendant,  Sarah  Outram,  and  all  accumulations 
since  that  time  belong  to  such  defendant  in  her  own  right," 
was  perfectly  correct  and  must  be  aflirmed.  It  is  admitted 
that  this  business  had  been  carried  on  by  the  present  widow 
as  her  own  for  many  years  before  the  marriage.  It  must 
be  taken  to  have  been  found  as  a  fact  by  the  Vice-Chancel- 
lor— and  upon  the  evidence  which  has  been  adduced  before 
us  I  see  no  reason  to  doubt  the  correctness  of  his  conclu- 
sion— that  after  the  marriage  the  husband  permitted  her  to 
conduct  the  business  separately  from  himself,  and  as  her 
own  trade  or  business.  According  to  the  evidence  he 
scarcely  interfered  at  all  with  the  business,  not  more  than 
we  should  naturally  expect  a  person  to  do  who  lived  in  tlie 
same  house  and  was  tne  husband  of  the  person  who  was 
carrying  it  on.  He  does  not  seem  to  have  interfered  at  all 
in  what  may  be  called  the  conduct  of  the  business  ;  it  had 
theretofore  been  carried  on  in  the  maiden  name  of  the  mar- 
ried woman,  it  continued  to  be  so  carried  on,  it  is  admitted 
that  tlie  maiden  name  of  the  married  womaq  before  her  mar- 

(')  4  D.  M.  <fe  G.,  744.  («)  15  Beav.,  529,  (*)  2  Sw.,  92, 
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riage  represented  the  real  person  who  was  carrying  on  the 
business^  arid  the  retention  of  the  maiden  name  after  the 
marriage  is  strong  evidence  to  show  that,  although  the  legal 
name  of  the  trader  was  altered,  the  trade  was  carried  on  by 
the  same  person,  in  the  same  manner,  and  with  the  same 
interest  as  before.  I  understand  also  that  although  invoices 
and  bills  were  made  out  afterwards,  at  any  rate  by  one  of 
the  brothers  (his  is  the  only  account  that  has  been  brought 
before  us),  in  the  name  of  the  husband  and  the  wife,  yet  all 
the  orders  were  given,  as  they  had  been  before  given,  by  the 
wife,  and  that  the  wife  was  the  person  to  whom  goods  came, 
and  who,  when  they  had  come,  disposed  of  them  in  the 
course  of  business. 

*The  only  evidence  which  has  been  brought  before  [938 
lis  to  conflict  with  this  in  any  manner  is  the  evidence  of  two 
workmen  whose  affidavits  have  been  read,  and  who  deposed 
to  the  fact  that  in  the  year  1874,  when  the  preserving  season 
came  on,  they,  while  employed  in  the  service  of  Mr. 
Outram,  were  taken  oflE  from  their  employment  on  the  farm 
and  employed  for  a  time  in  the  preserving  business.  They 
had  been  in  Mr.  Outram' s  service  for  some  years,  and 
the  same  thing  had  taken  place  during  the  preserving  sea- 
son in  former  years.  Their  being  thus  taken  to  assist  in  the 
preserving  business  seems  to  me  in  no  manner  to  conflict 
with  the  evidence  I  have  mentioned.  What  are  the  circum- 
stances i  Here  is  a  man  considerably  older  than  the  woman 
he  marries,  to  whom  he  had  been  engaged  for  a  good  many 
years,  and  to  whom  he,  no  doubt,  was  much  attached. 
What  could  be  more  natural  than  that  from  time  to  time 
he  should  allow  her  the  service,  when  she  wanted  it,  of  men 
in  his  employ?  I  gather,  moreover,  from  the  affidavits, 
that  before  the  marriage  he  himself  paid  them,  whereas  in 
the  year  1874,  although  they  may  have  been  men  in  his 
employ,  and  although  nis  consent  may  have  been  necessary 
for  the  employment  of  their  services,  it  appears  from  their 
evidence  that  Mrs.  Outram  was  the  person  who  actually 
paid  them.  Therefore,  as  far  as  I  can  see,  there  is  really 
no  evidence  in  the  case  worth  mentioning  to  conflict  with  the 
broad  and  plain  result  to  be  derived  from  the  fact  that  the 
business  went  on  after  the  marriage  exactly  as  it  had  gone 
on  before,  was  continued  in  the  same  manner  and  in  the 
same  name,  and  that  the  purchases  and  sales  were  made 
and  conducted  by  the  same  person  who  before  made  and 
conducted  them. 

These  being  the  facts,  it  must  be  tak6n,  in  my  judgment, 
that  the  business  was  carried  on,  as  the  Vice-Ch^iicellor  has 
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found  it,  for  the  benefit  of  the  inanied  woman  separately 
from  her  liusband,  with  his  knowledge  and  consent. 

Now,  what  is  the  conseqnence  of  that  in  point  of  law  J 
It  appears  to  me  that  it  is  twofold.  First  of  all,  according 
to  well-known  principles  familiar  not  only  to  this  court  but 
to  courts  with  wliich  I  am  more  conversant,  the  husband 
can  by  declaration,  or  by  acta  which  are  equivalent  to  a 
declaration,  quite  apart  from  the  provisions  of  the  Married 
Women's  Property  Act,  constitute  himself  a  trustee  for  his 
wife,  and  if  he  does  so  the  court  will  protect  the  property  of 
939]  which  he  has  so  made  himself  trustee,  and  *the  earn- 
ings and  the  gains  of  the  wife  out  of  that  property.  That 
being  the  existing  state  of  the  law,  the  Married  Women's 
Property  Act,  1870,  was  passed  enacting  (sect.  1)  "that 
the  wages  and  earnings  of  any  married  woman,  acquired  or 
gained  by  her  after  the  passing  of  this  act  in  any  emploj'- 
ment,  occupation  or  trade  in  which  she  is  engaged,  or  which 
she  carries  on  separately  from  her  husband"  (I  leave  out 
the  intermediate  part,  which  does  not  apply  here),  "shall 
be  deemed  and  taken  to  be  property  held  and  settled  to  her 
separate  use,  independent  of  any  husband  to  whom  she 
may  be  married."  That  is  an  enactment  passed  with  the 
knowledge  and  in  view  of  the  then  existing  state  of  the 
law  as  administered  by  courts  of  equity.  Now  what  was 
that  enactment  intended  to  protect?  It  clearly  means  to 
protect  the  wages  and  earnings  gained  or  acquired  by  a 
woman  while  married  in  any  employment  or  trade  carried 
on  separately  from  her  husband.  I  say  while  married,  be- 
cause I  agree  with  Mr.  Glasse  that  the  act  was  intended  to 
protect  the  property  of  a  person  who  is  at  the  time  married, 
and  is  not  to  be  held  in  any  way  to  alter  the  general  rule  of 
English  law  as  to  tbe  relations  of  husbands  and  wives  and 
the  property  of  husbands  and  wives  as  affected  by  the  mar- 
riage contract.  Now,  as  I  have  said  already,  it  seems  to  me 
the  Vice- Chancellor  was  justified  in  finding  as  a  fact  that 
this  person  was  engaged  in  an  "employment,  occupation  or 
trade"  after  tlie  marriage  separately  from  her  husband,  and 
the  wages  and  earnings  acquired  in  such  employment,  occu- 
pation or  trade,  are  admitted  to  be  protected.  But  how  far 
does  this  carry  us  ?  It  seems  to  me  that  it  must  carry  the  pro- 
'""'■"n,  I  will  not  say  beyond  tbe  wages  and  earnings,  but  it 
carry  the  protection  of  the  wages  and  earnings  to  those 
j  which  are  necessary  to  make  the  wages  and  earnings 
1  are  to  be  protected.  Therefore,  the  effect  of  the  act, 
*ly  construed,  is  to  protect  the  tmde  or  business  of  tbe 
ed  woman  which  she  carries  op  separately  from  her 
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husband,  for  without  the  protection  of  the  trade  itself  it  is 
manifest  that  the  protection  of  the  wages  and  earnings  in 
the  trade  is  impossible.  How  can  a  person  carry  on  an 
occupation  or  employment  without  materials?  Can  wages 
be  rhade  in  any  emploj^ment  without  what  we  may  call 
tools?  How  could  earnings  acquired  by  the  exercise, of  ar- 
tistic skill  be  ^protected  without  protecting  the  pens  [940 
and  paper,  the  canvas  and  brushes,  or  the  bther  necessary 
implements  which  a  person  has  to  use  in  order  to  obtain  the 
literary,  artistic  or  scientific  result?  It  is  plain  that  to  give, 
I  do  not  say  a  liberal  or  loose,  but  a  rational  construction 
to  the  act,  the  protection  afforded  by  it  must  be  extended 
so  far. 

Then  what  is  meant  by  a  business,  or  a  trade,  or  an  occu- 
pation? I  find  it  exceedingly  well  described,  in  language 
much  better  than  I  could  use,  in  the  case  of  MacNeuUe  v. 
Acton  (*),  to  which  Mr.  Pearson  has  referred  us  this  morn- 
ing, the  minutes  in  which  I  presume  were  drawn  up  by  Sir 
George  Turner  himself.  In  that  case  the  testator  had  di- 
rected that  his  trade  should  be  carried  on,  and  the  question 
was  what  property  was  authorized  to  be  employed  for  the 
purpose  01  carrying  on  that  trade.  I  find  in  the  minutes 
of  the  decree  (*)  a  declaration  that,  according  to  the  true 
construction  of  the  will  of  the  testator,  ''the  testator's  ex- 
ecutors were  not  authorized  or  empowered  to  continue  the 
trade  or  business  in  his  will  mentioned  otherwise  than  with 
or  bv  means  of  the  property,  capital,  stock  and  effects 
which  were  embarked  and  employed  therein  at  the  time  of 
the  death  of  the  said  testator,"  clearlv  implying,  and,  in 
fact,  declaring,  that  to  the  extent  oi  property,  capital, 
stock  and  effects  which  were  embarked  and  employed  in  the 
business  at  the  time  of  the  death  of  the  testator,  the  execu- 
tors were  permitted  and  justified  in  so  using  them.  Then  I 
may  take  it  that,  if  the  wages  and  earnings  of  a  married 
woman  are  to  be  protected  in  an  employment,  the  property, 
capital,  stock  and  effects  embarked  and  employed  in  it  at 
the  time  of  the  marriage,  if  they  are  allowed  to  be  continued 
in  the  employment,  and  wages  and  earnings  are  allowed  to 
be  made  therefrom,  are  protected  by  this  section  as  neces- 
sarv  for  the  making  such  wages  and  earnings. 

Therefore,  without  in  the  least  degree  infringing  the  old 
law,  simply  appljring  the  Married  Women's  Property  Act 
to  the  well-recognized  principles  of  the  law,  I  come  to  the 
conclusion  that  the  stock-in-trade,  which  was  the  means  of 
carrying  on  this  business,  and  without  which  the  business 

0)  4  D.  M  &  G.,  744,  756. 
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must  have  come  to  an  end  and  there  could  be  no  wages  and 
941]  earnings,  is  protected  in  this  case.  *The  Vice-Chan- 
cellor,  therefore,  was  perfectly  right  in  his  decree,  and  his 
judgment  must  be  affirmed. 

I  would  only  say,  as  allusion  has  been  made  to  other 
cases  decided  on  the  Married  Women's  Property  Act,  that 
although  the  courts  have  declined  to  extend  the  Married 
Women's  Property  Act  beyond  its  legitimate  scope,  and 
have  held,  in  terms,  that  it  did  not  aflfect  the  general  rights 
of  the  husband,  yet,  as  I  conceive,  they  have  held  that 
whatever  is  fairly  necessary  to  effectuate  the  protection 
which  is  the  object  of  the  act  must  be  held  to  be  given  by 
the  words  of  the  act  itself. 

James,  L.J.:,  I  am  also  of  opinion  that  the  declaration 
of  the  Vice-Chancellor  in  this  case  is  right,  and  ought  to  be 
affirmed. 

In  former  years,  and  down  to  times  within  my  recollec- 
tion, judges  of  what  used  to  be  the  common  law  co.urts  of 
this  realm  delighted  in  applying,  rigidly  and  strictly,  a 
series  of  rules  and  maxims  which  their  predecessors  had 
delighted  themselves  in  devising,  although  they  did  not 
always  commend  themselves  to  the  apprehension  of  the 
million.  Amongst  those  maxims  was  one  by  which  a  mar- 
ried woman  was  held  incapable  of  taking  a  gift,  either  from 
her  husband  or  from  a  stranger — holding  that  in  the  one 
case  it  remained  and  in  the  other  became  the  husband's 
property.  But  the  Court  of  Chancery  (a  very  great  court 
m  its  day,  although  it  has  now  ceased  to  exist)  invented 
that  blessed  word  and  thing,  ''  the  separate  use  of  a  married 
woman,"  and  as  that  court  never  allowed  itself  to  be  im- 
peded or  obstructed  by  mere  technicalities,  it  provided  that 
whenever  it  was  necessarj^  and  so  far  as  it  was  necessary  to 
give  eflfect  to  that  separate  use  of  a  married  woman,  the  hus- 
band should  be  made  a  trustee  of  whatever  property  came 
to  him  in  his  marital  right  which  ought  to  be  so  held.  The 
legal  right  was  not  interfered  with,  but  the  husband  was 
made  a  trustee  for  his  wife.  There  are  several  cases  of  that 
kind  in  the  books. 

Now  in  this  case,  if  the  married  woman  (whether  with  the 
business  that  she  had  before  the  marriage  or  a  business 
which  she  had  established  after  the  marriage  with  the  con- 
sent of  her  husband  is  immaterial)  was  allowed  by  the 
husband  to  carry  on  that  business  for  her  own  benefit, 
942]  separately  from  and  independently  of  him,  *which 
the  act  or  Parliament  allows  to  be  done,  making  the  carry- 
ing on  separately  and  distinctly  a  separate  use  for  her,  then 
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the  trade  itself  becomes  her  separate  property,  and  every- 
thing that  is  incident  to  and  connected  with  the  trade  be- 
comes, in  my  opinion,  part  of  that  separate  trade,  and  the 
liusband  is,  if  and  so  far  as  is  ijecessary,  a  trustee  of  every- 
thing which  was  devoted  to  that  trade  of  which  he  had 
allowed  the  wife  to  be  the  separate  owner. 

I  am  of  opinion,  therefore,  for  the  reasons  given  by  the 
Vice-Chancellor  and  also  by  my  Lord,  that  the  judgment  of 
the  Vice-Chancellor  ought  to  be  affirmed. 

Baggallay,  L.J.:  If  there  had  been  no  recognized  prin- 
ciple of  equity  that  a  husband  can  constitute  himself  a  trus- 
tee for  his  wife,  and  if  the  case  had  to  depend  upon  the 
application  of  the  provisions  of  the  Married  Women's  Prop- 
erty Act  to  the  general  principle  that  a  wife's  property  vests 
in  her  husband  on  the  occasion  of  her  marriage,  I  should 
have  felt  some  doubt  in  holding  that  the  case  of  the  respon- 
dent could  be  supported  under  any  of  the  clauses  oi  the 
Married  Women's  Property  Act,  or  under  any  combination 
of  those  clauses.  But  such  a  principle  does  exist,  and  the 
simple  question  in  all  these  cases  is  whether  the  evidence  is 
sufficient  to  show  that  the  husband  has  so  constituted  him- 
self a  trustee.  I  am  of  opinion  that  in  applying  that  prin- 
ciple to  any  case  that  comes  under  the  consideration  of  the 
court  now,  regard  must  be  had  to  the  evident  object  and 
intention  of  the  Married  Women's  Property  Act,  1870. 

Now  a  husband  may  constitute  himself  a  trustee  by  writ- 
ing ;  he  may  do  so  by  words  which  are  clear  and  distinct, 
but  he  can  also  do  so  by  acts.  And  having  regard  to  the 
evidence  in  this  case  to  which  our  attention  has  been  called, 
I  am  satisfied  that  the  husband  had  in  this  case  constituted 
himself,  even  on  the  general  recognized  principle  of  equity, 
trustees  for  his  wife  of  the  property  which  has  been  declared 
by  the  deicree  of  the  Vice-Chancellor  to  belong  to  her. 

Solicitors :  Layton  &  Jaques  ;  Sewell  &  Edwards. 
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[1877      a      196.] 

Burial  Act8^\%  A  19  Via.  e.  128, 8.  %^Burial  within  100  yards  of  a  JhoeUing  hcnu»^ 

Injunction — "  Tlireaten  and  intend^ 

The  defendant,  in  1865,  obtained  leaye  from  the  Home  Secretary  to  convert  a 
piece  of  land  containing  twenty  acres  into  a  cemetery.  He  could  not  sacceed  in 
doing  60,  and  the  land  remained  unaltered.    In  1876  ^n  attempt  was  made  to  get  up 
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tiff,  who  wu  owner  of  ■  dwelling  house  within  100  yarda  of  the  nearest  part  of  the 
land,  wroU  to  the  defendant  to  tne  effect  that  unleu  the  defendant  would  give  an 
undertakinKnot  to  use  any  part  of  the  Und  (or  a  cemelery,  he  ihould  take  legal  |nv 
ceedinga.  The  defendant  replied  to  the  effect  that  he  had  no  present  intention  of 
conrertiag  the  land  into  a  cemetery ;  that  he  would  nut  give  any  nadertaking  uot  to 
do  so  if  he  found  it  desirable  ;  but  that  if  he  shoold  hereafter  wish  to  use  the  girop- 
crty  In  that  way,  he  vroald  give  the  plaintiff  two  months'  notice  of  his  intoation  to 
do  ao ;  and  he  stated  that  he  should  not  bury  within  100  yards  of  the  plaintiff's  houan 
without  consent  The  plaintiff  thereupon  commenced  an  action,  and  Bacon.  V.C, 
845]  er^'i^  <">  interlocutory  injunction  restraining  'the  defeadant  from  osing. 
"  for  buna]  or  for  a  cemetery,'  the  ground  in  question,  "  or  aov  part  thereof : 

Held,  OD  appeal,  that  the  injunction  must  be  dissolved,  for  that  there  was  no  such 
threat  or  intention  to  use  any  part  ot  the  ground  for  a  cemetery  as  to  warrant  the 
Interference  of  the  Oonrt  by  injunction,  supposing  such  use  to  be  unlawful ; 

Hild,  further,  that  an  injunction  In  the  above  form  could  not,  in  any  case,  hive 
been  supported,  for  that,  under  18  ifc  19  Vict  c.  1S8,  b.  S,  a  cemetery  may  come 
within  loi)  yards  of  a  house,  the  only  thing  prohlbitod  being  actual  burial  within 
that  limit. 


[S  Qiancery  Divi^on,  OM.] 
C.A.,  Jane  IS,  18T7. 

954]  *Gkebnwood  V.  Greenwood. 

[1877     G.     86.] 

Will — GnulrTiction — hanuutenl  Claatet — OmUtioiu  $applud. 

A  testator  directed  his  trustees  to  convert  his  property  aod  inveat  the  proceeds, 
and  then  went  on  :  "  And  1  declare  that  the  said  trustees  or  tmatee  may  vary  the 
uid  stocks,  funds,  shares  and  securities  at  their  or  his  discretion,  and  ehaU  pay  the 
moneys  and  the  investment  for  the  time  being  representing  the  same  to  mv  said  wife 
during  her  life  upon  trust  for  all  my  children  or  any  child  who  being  Bons  or  a  son 
shall  attain  the  age  of  twenty-one  years,  or  being  daughters  or  a  daughter  ^all 
attain  that  age  or  marrj.  and  if  more  than  one  in  equal  shares."  He  then  empow- 
ered the  trustees,  after  the  death  of  his  wife  or  previously  by  her  direction,  to  raise 
any  sums  not  exceeding  half  the  expectant  share  of  any  child  for  his  or  her  ad- 
vancement, and  to  apply  the  income  of  each  child's  expectent  share  for  maintenance 
after  the  death  of  his  wife;  and  if  no  child,  being  a  son  should  attain  twenly^inc, 
or,  being  a  daughter,  attain  tbat  age  or  marry,  the  fund  was  given  over  after  the 
death  of  the  widov: 


IS  was  an  appeal  from  a  decision  of  the  Master  of  the 
I  on  a  special  case. 

G-reenwood,  by  will  dated  the  12th  of  Jnly,  1873,  gave 
?al  and  personal  estate  to  trustees  npon  trust  to  sell, 
in,  and  convert  the  same  into  money,  and  oat  of  the 
ieda  and  out  of  his  ready  money  to  pay  his  fnneral  and 
mentary  expenses,  debts  and  legacies,  and  to  invest  the 
ue  as  therein  mentioned;  and  then  proceeded  as  f ol- 

Lnd  I  declare  that  the  said  trustees  or  trustee  may  vary 
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the  said  stocks,  funds,  shares  and  secarities  at  their  or  his 
discretion,  and  shall  pay  the  moneys  and  the  investment  for 
the  time  being  representing  the  same  to  my  said  wife  dur- 
ing her  life,  upon  trust  for  all  mv  children  or  any  child  who 
being  sons  or  a  son  shall  attain  the  age  of  twenty-one  years, 
or  being  daughters  or  a  daughter  shall  attain  that  age  or 
marry,  and  if  more  than  one  in  equal  shares.  Provided 
also  that  the  said  trustees  or  trustee  may,  after  the  death  of 
my  said  wife,  or  previously  thereto  if  she  *shall  so  [955 
direct  in  writing,  raise  any  part  or  parts  not  exceeding  one 
half  part  of  the  then  expectant  presumptive  or  vested  share 
or  fortune  of  any  child  under  the  trusts  hereinbefore  de- 
clared, and  apply  the  same  for  his  or  her  advancement  or 
benefit.  And  I  hereby  declare  that  the  said  trustees  or 
trustee  shall,  after  the  death  of  my  wife,  apply  the  whole 
or  such  part  as  they  or  he  shall  think  fit  of  tne  annual  in- 
come of  the  share  or  fortune  to  which  any  child  shall  for^ 
the  time  being  be  entitled  in  expectancy  under  the  trusts 
hereinbefore  declared  for  or  towards  the  maintenance  or 
education  of  such  child,  either  directly  or  to  his  or  her 
guardians  or  guardian,  without  seeing  to  the  application 
thereof  or  requiring  any  account  of  the  same,  and  shall, 
during  the  suspense  of  absolute  vesting,  accumulate  the 
residue  (if  any)  thereof  in  the  way  of  compound  interest  by 
investing  the  same  and  the  resulting  income  thereof  in  or 
upon  anv  such  stocks,  funds,  shares  or  securities  as  are 
hereinbefore  mentioned  for  the  benefit  of  the  person  or  per- 
sons who,  under  the  trusts  herein  contained,  shall  become 
entitled  to  the  principal  fund  from  which  the  same  respect- 
ively shall  have  proceeded,  with  power  for  the  said  trustees 
or  trustee  to  resort  to  the  accumulation  of  any  preceding 
year  or  years,  and  apply  the  same  for  or  towards  the  main- 
tenance or  education  of  the  child  for  the  time  being  pre- 
sumptively entitled  to  the  same  respectively.  And  if  there 
be  no  child  of  mine  living  at  my  death  wlio,  being  a  son, 
shall  attain  that  a^e  or  marry,  then,  from  and  after  the 
death  of  my  said  wife  and  such  default  or  failure  of  chil- 
dren, I  bequeath  the  said  monevs  and  the  investments  repre- 
senting the  same,  or  so  much  thereof  as  shall  not  have 
become  vested  or  been  applied  under  the  trusts  aforesaid, 
unto  my  brothers  and  sisters,  to  be  divided  in  equal  shares." 

The  will  contained  a  power  of  appointing  new  trustees 
exerciseable  by  the  widow  during  ner  life,  and  after  her 
death  by  the  surviving  or  continuing  trustees  or  trustee,  or 
by  the  last  retiring  trustees  or  trustee. 
22  Eng.  Rep.  72 
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The  testator  died  in  January,  1877,  leaving  him  earviviiig 
his  wife  and  two  infant  daagliters. 

The  Master  of  the  RoUa  decided  that  the  widow  had  no 

beneficial  interest  in  the  income,  Snd  that  the  infants  werv 

entitled  to  the  corpus  of  the  property  contingently  on  their 

attaining  *twentv-0De  or  marrying,  and  in  the  mean- 

vere  entitled  to  the  income  by  way  of  maintenance. 

idow  appealed. 

cson,  Q.C.,  and  Byre,  for  the  appellant,  referred  to 
DanieVs  SetileTnentC);  Stevens  v.  Hale^');  Cock  v. 
') ;  Key  V.  Key  {') ;  Sweeting  v.  Prideaux  (') ;  Lang- 
'.  Latigston  (') ;  Abbott  v.  Middleton  (') ;  Barker  v. 

>^,  Q.C.,  and  Ezeritt,  for  the  children, 
fcfion,  in  reply. 

ES,  L.J.:  After  the  fall  discussion  which  this  case 
id,  I  am  of  opinion  that  we  can  give  effect  to  the  in- 
1  which  there  can  be  no  more  doubt  of  the  testator's 
;  had  than  if  he  had  expressed  it  in  the  plainest 
We  are  not  bound  by  the  strict  meaning  of  words 
the  context  shows  it  to  be  contrary  to  the  true  mean- 

the  testator.  Here  we  not  only  see  that  the  words  do 
:press  the  true  meaning,  but  we  can  see  what  the  true 
ng  was.  I  agree  that  if  the  will  had  ended  with  the 
I  the  children  in  equal  shares,  it  would  have  been  diflS- 
f  not  impossible,  to  alter  the  natural  meaning  of  the 

which  import  a  gift  to  the  wife  during  her  life  upon 
for  the  children,  so  giving  the  children  no  more  than 
ate  pur  autre  Tie.  But  we  then  find  an  advancement 
I  enabling  the  trustees,  after  the  death  of  the  widow, 
i-ance  part  of  the  share  of  a  child  under  the  trnsts 
nbefore  declared,  and  then  a  clause  empowering  the 
es,  after  the  death  of  the  widow,  to  apply  the  income 
!  expectant  share  of  any  child  under  the  trusts  there- 
re  declared.  When  we  read  these  powers,  which 
iwers  dealing  with  what  the  testator  treats  as  already 
to  the  children,  it  is  evident  that  the  natural  meaning 
:  previous  words  of  gift  cannot  be  the  true  one,  these 
■8  being  utterly  inconsistent  with  the  view  that  the 
previous  trust  for  children  was  one  Metermining 
he  widow's  life;  we  are  therefore  driven  to  separatu 
>rd8  in  the  gift  to  the  children  from  the  gift  to  the  wife 

!h.  D.,376;  15  Ed^.  R.,  794.  (>)  S  Ch.  D..  413;  IS  Eng.  R,  BSl. 

)r.  A  8m.,  -ii.  (')  2  CI  &  F..  194. 

W.  R.,  807.  (')  7  H.  L.  C„  68. 

).  M.  4  G.,  73.  (»)  II  H.  L.  C,  143. 
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for  life,  the  words  ''after  her  death"  being  implied  after 
the  eift  of  her  life  estate.  This  seems  the  only  way  in 
which  we  can  correct  the  words,  and  we  are  bound  some- 
how to  correct  them  in  order  to  avoid  a  manifest  inconsist- 
ency. The  trusts  as  they  stand  are  absurd  in  directing  the 
trustees  to  pay  the  moneys  and  investments  to  the  wife ; 
the  income  only  can  have  been  intended.  Again,  it  is  ab- 
surd to  appoint  trustees, 'and  yet,  during  the  life  of  the 
wife,  who  has  no  beneficial  interest,  to  order  the  income  to 
be  paid  to  her.  Again,  we  find  everything  in  the  will  con- 
sistent with  the  wife's  having  a  life  interest,  and  many 
things  which  are  not  practically  consistent  with  her  not 
having  one.  The  direction  of  the  wife  is  made  necessary  to 
the  exercise  of  thq  power  of  advancement  during  her  life, 
and  the  gift  over  on  failure  of  children  is  not  to  take  effect 
until  after  her  death.  The  strict  construction  of  the  first 
clause  of  the  will  produces  inconsistency,  and  if  it  cannot 
be  corrected  in  the  way  I  have  said,  the  only  alternative  is 
to  hold  the  entire  set  of  trusts  void  for  uncertainty. 

Baggallay,  L.J.:  I  understand  that  the  Master  of  the 
Rolls  proceeded  on  the  grammatical  construction  of  the  tes- 
tator's language.  We  have  not  had  the  advantage  of  hear- 
ing his  Lordship's  judgment  read,  but  if  the  question  had 
turned  on  the  true  construction  of  the  first  clause  ending 
with  the  words  "and  if  more  than  one  in  equal  shares,"  1 
should  have  had  great  difficulty  in  dissenting  from  his  con- 
clusion. Taking  that  clause  alone,  I  could  have  come  to  no 
other  conclusion  than  that  the  testator  had  given  a  life  inter- 
est to  his  widow  upon  trust  for  his  children.  It  is  indeed 
very  singular  that  a  life  estate  should  be  given  in  trust,  not 
for  all  the  children,  but  only  for  those  who  attain  twenty- 
one  or  marry,  but  that  consideration  would  not  be  enough 
to  enable  us  to  vary  the  natural  meaning  of  the  words. 
But  when  we  go  further  we  see  that  this  cannot  have  been 
his  intention,  and  we  see  clear  indications  that  he  meant  his 
widow  to  have  a  life  interest.  A  power  is  given  of  ad- 
vancing children  after  the  death  of  the  widow,  or  previously 
if  she  sliould  so  direct.  If  the  widow  had  no  interest,  why 
should  *the  exercise  of  the  power  be  postponed  till  [958 
her  death,  or  made  dependent  on  her  consent?  Then,  again, 
why  should  maintenance  be  ]30stponed  till  her  death  if  she 
had  no  interest?  Then,  again,  the  gift  over  on  failure  of 
children  is  not  to  take  effect  till  the  death  of  the  wife.  These 
three  clauses  drive  us  to  the  conclusion  that  the  wife  was  in- 
tended to  have  a  life  estate.  Is  this  intention  sufficiently 
expressed  to  enable  us  to  give  effect  to  it,  or  must  we  hold 
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the  trusts  void  for  uncertainty?  We  ought  not  to  do  so  if 
the  words  of  gift  can  bear  a  construction  giving  the  wife  a 
life  estate ;  and  I  think  that  reading  them  as  the  Lord  Jus- 
tice proposes  they  will  bear  it.  The  words  may  be  taken  as 
broken  up  into  separate  paragraphs  in  the  way  in  which  in- 
structions for  a  will  are  often  written,  the  trust  for  the  chil- 
dren being  a  separate  paragraph,  and  the  words  connecting 
it  with  the  previous  limitations  being  omitted. 

Bramwell,  L.  J.:  I  am  of  the  same  opinion.  It  is  a  trite 
remark  that  we  are  not  to  make  a  will  for  a  testator,  which 
is  to  be  understood  as  meaning  that  we  are  not  to  interpret  a 
testator's  language  by  considering  what  it  is  likely  that  he 
intended.  We  are,  however,  at  liberty  to  look  to  surround- 
ing circumstances,  and  I  am  not  sure  that  we  may  not  look 
at  the  circumstance  that  the)  construction  of  the  will  which 
was  adopted  by  the  Master  of  the  Rolls  leaves  the  widow 
without  any  provision.  We  find  from  the  last  clause  that 
it  is  not  till  after  the  death  of  the  widow  that  the  property 
is  to  go  over  to  the  testator's  brothers  and  sisters,  so  tnat  if 
no  interest  is  given  to  the  widow  there  is  a  partial  intestacy. 
Then,  again,  according  to  this  construction,  there  is  a  power 
of  advancing  children  when  there  has  been  no  gift  of  capital 
to  them.  Then,  again,  there  is  a  power  of  applying  the  in- 
come for  maintenance  and  education  after  the  death  of  the 
wife,  but  no  provision  for  their  maintenance  and  education 
during  her  life.  It  is  said  he  trusted  to  her  maintaining 
them,  but  what  he  had  given  her  was  saddled  with  a  trust, 
so  that  she  could  not  do  anything  for  the  children.  Read- 
ing the  clauses  of  the  will  in  reverse  order,  we  should,  from 
these  things,  come  to  a  confident  expectation  of  finding 
in  the  former  part  of  the  will  some  clause  giving  a  life 
959]  interest  to  the  widow,  and  they  justify  us  in  depart- 
ing from  what  would  have  been  the  natural  meaning  oi  the 
first  clause,  if  standing  alone,  for  the  purpose  of  giving  eflPect 
to  the  intention  thus  obviously  indicated.  I  think  that  a 
full  pause  ought  to  be  made  after  the  words  ''during  her 
life,''  and  the  declaration  of  trust  treated  as  applying  to  the 
fund  after  that  period. 

Solicitors :  Layton  &  Jaques, 


VoL  v.]  CHANCERY  DIVISION.  573 

C.A.  In  re  Paris  Skating  Rink  Company.  1877 


[5  Chancery  Division,  969.] 
C.A.,  June  16,  1877. 

In  re  Paris  Skating  Rink  Company. 

MaifdenoMe  of  SuU — Assignment  of  "Right  to  proceed  with  Wtnding-^tp  Petition — 

Fraud  on  the  Companiee  Acts, 

A  creditor  of  a  company  being  unable  to  obtain  payment  of  his  debt  presented  a 
petition  to  wind  up  the  company.  Before  the  petition  was  heard  he  sold  his  debt 
and  the  right  to  proceed  with  the  petition  to  a  shareholder  of  the  company,  who  ob> 
tained  leave  to  amend  the  petition  by  making  himself  a  co-petitioner : 

Beld,  that  tlie  sale  of  the  right  to  proceed  with  a  winding-up  petition  ought  not 
to  be  allowed,  and  the  petition  was  dismissed.  • 

The  order  of  Vice-Chancellor  Hall  discharged. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Hall 
for  winding  up  the  Paris  Skating  Rink  Company,  Limited, 
carrying  on  business  in  Paris  and  London. 

A  petition  for  winding  up  the  company  was  pre9ented  on 
the  17th  of  April,  1877,  in  the  court  of  Vice-Chancellor  Ma- 
lins,  by  Charles  Powys,  an  engineer.  It  stated  certain 
advances  by  Lord  Monson,  one  of  the  directors,  and  a  mort- 
gage of  the  property  of  the  company  to  Mr.  Tovnbee,  Lord 
Monson's  solicitor,  for  securing  repayment  thereof;  and 
stated  that  the  creditors  of  the  company  resident  in  France 
had  taken  proceedings  in  the  courts  of  that  country  against 
the  company,  and  that  a  receiver  had  been  appointed  by 
order  of  such  courts ;  that  the  company  was  indebted  to 
the  petitioner  to  the  amount  of  £1,116  3^.  7d.  for  goods  de- 
livered to  them  ;  and  that  he  had  served  a  demand  on  them 
at  their  oflBce,  but  they  had  neglected  to  pay  him. 

That  petition  was  supported  by  the  statutory  affidavit, 
and  the  ^necessary  advertisements  were  issued.  In  [960 
the  meantime,  on  the  24th  of  April,  another  petition  by  Mr. 
Toynbee  was  presented  for  winding  up  the  company  in 
Vice-Chancellor  Hall's  court. 

On  the  25th  of  April  Powys  executed  an  indenture, 
whereby,  in  consideration  of  £1,766  3^.  7d.,  he  assigned  the 
said  debt  and  two  other  debts  due  from  the  company, 
amounting  to  £660,  to  Albert  Vickers,  a  holder  of  200  shares 
in  the  company.  At  the  same  time  Vickers  paid  Powys  all 
costs  of  the  petition  up  to  the  date  of  the  assignment.  When 
the  petition  came  on  to  be  heard  on  the  28th  of  April  the 
petitioner  Powys  obtained  leave  for  the  petition  to  stand 
over,  with  l«fave  to  amend  the  petition;  and  also  an  order 
that  it  should  be  transferred  to  the  court  of  Vice-Chancellor 
Hall,  so  as  to  be  heard  with  Toynbee' s  petition. 
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The  petitioB  was  then  amended  by  making  Vickei-s  a  co- 
petitioner  with  Powy8,  striking  out  all  the  statements  relat- 
ing to  the  advances  by  Lord  Monson  and  the  mortgage  to 
Toynbee,  and  stating  the  assignment  of  the  debt  to  V'ickers. 
An  order  was  also  obtained  for  changing  the  petitioner's  soli- 
citor ;  but  no  fresh  advertisements  were  issued. 
The  amended  petition  came  on  to  be  heard  before  Vice- 
■  Chancellor  Hall,  together  with  Toynbee's  petition,  on  the 
11th  of  May,  when  the  Vice-Chancellor  made  an  order  on 
the  petition  of  Powys  and  Vickera  to  wind  up  the  company, 
and  dismissed  the  petition  of  Toynbee  as  being  unnecessary. 
Some  of  the  shareholders,  Messrs,  Jeffree  and  others, 
who  had  opposed  the  petition  before  the  Vice-Chancel  lor, 
appealed  from  the  order.  Mr.  Mair,  another  shareholder, 
also  presented  a  separate  appeal. 

Dickinson,  Q.C.,  and  Everitt,  for  Messrs.  Jeffree  and 
others:  At  the  hearing  before  the  Vice- Chancellor  we  op- 
posed the  petition  on  the  ground  that  the  debt  was  paj-able 
by  instalments.  But  we  now  make  another  objection  to  the 
petition,  namely,  that  the  petition  was  one  on  which  the 
court  ought  not  to  make  any  order  on  grounds  of  public 
policy.  It  is  in  fact  the  petition  of  a  partner  who  has  pur- 
chased a  debt  for  the  purpose  of  destroying  the  jmrtnersnip. 
961]  Such  a  petition  is  contrary  to  the  laws  against  *cham- 
perty  and  maintenance,  and  a  fraud  upon  the  Companies 
Acts :  HaTTinglon  v.  Long{') ;  Mx  parte  Hawkins{'), 
Moreover,  the  petition  is  irregular ;  for  the  amended  peti- 
tion, in  which  both  Powys  and  Vickers  are  made  petitioners, 
has  never  been  advertised.  Nor  has  Vickers  any  authorily 
to  use  Powys'  name  as  a  co- petitioner,  Powys  has  no  desire 
to  proceed  with  .this  petition,  and  the  solicitors  represent- 
ing Vickers  have  no  authority  to  act  for  hira. 

Mr,  Powys,  in  answer  to  a  question  by  the  conrt,  said 
that  he  did  not  desire  a  winding-up  order,  and  had  not  done 
so  when  the  matter  was  before  Vice-ChaQcellor  Hall;  and 
that  he  now  withdrew  all  authority  for  the  nse  of  his  name 
in  the  proceedings. 

Robinson,  Q.C.,  and  Oioen,  for  Mr.  Mair,  also  opposed 
winding-up  order, 
'Cnox^  for  the  company. 

W.  Pearson,  Q.C.,  and  Howard,  for  the  petitioner 
;kera:  Mr,  Powys  never  withdrew  his  authority  before 
I  petition  was  heard  before  the  Vice-Chancfilor,  and  the 
tter  having  been  brought  on,  the  other  creditors  have  an 
erest  in  the  matter.     There  was  no  occasion  to  re-advertise 

(■)  a  My.  A  K.,  6S0.  O  28  L.  J.  (Ch.),  BSa 
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the  petition  ;  the  only  object  of  the  advertisements  is  that 
the  shareholders  and  creditors  may  know  when  the  petition 
comes  on,  and  in  the  present  case  they  were  all  represented 
at' the  hearing.  If  the  objection  as  to  the  advertisements 
had  been  made  at  the  hearing,  a  new  advertisement  might 
have  beeti  ordered,  or  the  advertisements  might  have  been 
dispensed  with,  which  the  court  has  power  to  do  under  the 
53a  rule  of  the  General  Order  of  November,  1862 :  la  re 
City  and  County  Bank  (*).  It  is,  therefore,  now  too  late  to 
make  the  objection. 

Hastings^  Q.C.,  and  Brice^  for  Toynbee:  There  is  noth- 
ing contrary  to  public  policy  in  a  creditor  parting  with  hia 
debt  pendente  lite.  Such  a  case  is  contemplated  hy  Order 
L,  rule  3,  which  provides  that  in  case  of  an  assignment 
^pendente  lite  an  action  may  be  continued  by  the  [962 
assignee.  The  same  rule  holds  good  with  respect  to  a  peti- 
tion :  In  re  Atkins*  Estate  ('). 

E,  Cutler^  for  other  creditors,  in  support  of  the  petition. 

Ja3Ies,  L.J.:  I  am  of  opinion  that  we  ought  not  to  allow 
the  order  of*  the  Vice-Chancellor  to  stand,  on  this  plain  and 
simple  ground — this  is  the  first  instance  since  the  Companies 
Acts  were  passed  in  which  such  an  experiment  has  been 
tried,  that  is  to  say,  of  a  creditor  presenting  a  petition  for 
winding  up  with  a  view  of  obtaining  payment  of  his  debt, 
and  then  of  a  member  of  the  company,  for  some  purpose  or 
other,  buying  from  the  debtor  the  right  to  proceed  with  that 
petition.  This  has  never  been  done  before,  and  I  think  it 
ought  to  be  discouraged,  because  to  my  mind  it  is  impossi- 
ble to  foresee  the  amount  of  mischief  and  oppression  that 
might  be  occasioned  if  a  person  were  allowed  to  come  in  and 
buy  up  the  right  to  proceed  with  a  winding-up  petition. 
Upon  that  simple  ground — that  such  a  thing  never  has  been 
and  never  ought  to  be  done — I  am  of  opinion  that  the  Vice- 
Chancellor's  order  ought  to  be  discharged ;  but  as  this  point 
was  not  taken  in  the  court  below,  and  is  now  raised  for  the 
first  time,  the  order  will  be  discharged  without  costs. 

B  AGO  ALLAY,  L.J.:  I  agree  that  the  order  ought  to  be 
discharged  on  the  ground  stated  by  the  Lord  Justice. 

Bramwell,  L.J.:  lam  of  the  same  opinion.  I  should 
not  like  it  to  be  supposed  that  the  assignee  of  a  debt  due 
from  a  company  cannot  take  proceedings  for  winding  up  the 
company;  but  my  objection  to  this  petition  is  the  same  as 
that  stated  by  llord  Justice  James,  that  Vickers  was  the 
assignee,  not  merely  of  Powys'  claim  against  the  company, 
but  also  of  his  right  of  proceeding  with  the  petition  to  wind 

(•)  Law  Rep.,  10  Ch.,  470.  (»)  1  Ch.  D.,  82. 
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up  the  company.  I  doubt  whether  io  a  common  law  action 
9631  *8acli  an  aBBignment  might  not  be  good,  becanae  tli« 
person  who  had  purchased  the  right  would  have  stood  on 
the  same  footing,  and  have  been  subject  to  the  same  answer 
in  the  action  as  the  original  debtor.  But  however  that  may 
be,  I  think  that  this  case  gives  rise  to  different  considera- 
tions, because  the  assignor  might  be  subject  to  an  answer 
which  the  assignee  was  not  subject  to.  On  the  ground  that 
we  ought  not  to  permit  the  assignment  of  a  debt,  togethw 
with  the  right  to  proceed  with  a  petition  to  wind  up  whicli 
lias  been  brought  in  respect  of  such  debt,  I  concur  in  hold- 
ing that  the  order  of  the  Vice- Chancellor  must  be  discharged. 
Solicitors:  J.  Praser :  J.  &  R.  Oole;  Combe  «fe  Wain- 
vsright;   Varley  &  Toynoee;  G.  S.  &  H.  Brandon. 

Aa  to  when  B  stockholder  will  not  be  tbat  where,  in  ancli  a  case,  the  plaintiff 

Allowed  to  maintain  a  suit  against  hia  Is  shown  to  liave  a  substaiilial  inteml 

corporation  in  the  interest  of  a  rival  the  coart   will  not   refuse   relief.  *1* 

corporation  :    17  Eag.  Rep,,  119  note;  thongh  there  maj  bo  room  to  sappose 

Also  Pender  I.  Lue)iiiigton,pEMf,  p.  640.  lie  may  have    other  objects   in   vie* 

The    plaintiff.   In    order  to  qualif;  which  could  not  be  approved  or  :  ioan 

Iiimself  to  sue  as  a  shareholder  of  a  e.    Imperial  Bank,   23  Grant's  (U.C.) 

bank,  purchased  one  share  of  the  stock  Chy.,  2S2. 

thereof,  wliicli  he  swore  he  paid   for        If  a  sale  of  stock  ia  otherwise  valid, 

with  bis  own  money,  and  boug-ht  of  it  is  not  vitiated  bv  the  fact  thai  th« 

his  own   motion,   for  the  purpose  of  motive  of  the  parchaser  and  some  of 

testing'  the   legality  of   a  transaction  the  directors  naa  to  enable  the  former 

into  which  the    bank   was    kiraat   to  to  vote  apon  the  shares  ia  a  certain 

enter.  manaer  at  an  approaching  election  of 

Held,  that    this  gave  him  a  Incu*  corporate  officers  :    State  t.  Page,  4S 

ttartdi  Id  eoart,  although  the  circum-  Verm.,  S66,  13  Am.  Law  Reg.,  ^'.8., 

stances  were  SQsptcIous,  tlie  role  being  46S. 
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vas  provided  by  the  articles  of  a  company  that  no  person  not  recommeDdcd  by 
jard  of  directors  for  electioD  as  a  director  should  be  eligible  unless  at  (he  timt 
ctlon  he  had  held  twenty  ihsres  for  two  niootlis.  B..  who  was  not  a  sharf- 
r,  agreed  to  become  a  director,  and  was  nnnnimouBly  elected  at  a  general  niMt- 
:  which  ail  of  the  seves  directors,  wlio  were  then  the  only  shareholders,  were 
it.  B.  did  not  act  aa  a  director,  and  before  anytliing  further  had  been  dooe  hs 
refusing  to  be  connected  with  the  company.  The  company  nevertheless  sent 
letter  or  nllotment  for  twenty  shares,  of  which  he  took  no  'notice.  The  cam- 
was  rfterwards  ordered  to  be  wound  up  : 
t^  by  the  Master  of  ths  KoUs,  and  by  the  Court  oF  Appeal,  tliat  tlie  bet  tint 
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six  of  the  seven  directors  voted  for  B.  at  the  general  meeting  did  not  amount  to  a 
recommendation  by  the  board,  as  they  were  not  met  in  the  capacity  of  directors ; 
that  B.'s  election  was,  therefore,  void,  and  that  he  was  not  a  contributory. 
Forbes*  Case  (*)  and  Stephensan^s  Case  (')  distinguished. 

The  East  Norfolk  Tramways  Company,  Limited,  was 
registered  in  December,  1870,  with  a  capital  of  £26,000, 
divided  into  12,500  *8hares  of  £2  each.  The  articles  [964 
provided  that  the  seven  subscribers  of  the  memorandum  of 
association  should  be  the  first  directors,  and  should  retire 
from  office  at  the  first  general  meeting.  No  application  was 
made  to  the  public  to  take  shares,  and  nothing  was  done  to 
lio^t  the  company  until  July,  1872,  when  special  resolu- 
tions were  duty  passed  and  confirmed  increasing  the  capital 
of  the  company  to  £100,000  divided  into  shares  of  £10  each, 
rescinding  the  articles  and  substituting  a  fresh  set  of  arti- 
cles, which  contained  the  following  clauses  relating  to  the 
directors : — 

'*105.  The  qualification  of  every  director  shall  be  the 
holding  in  his  own  right  of  twenty  shares." 

"107.  A  shareholder  not  'beinff  recommended  by  the 
board  for  election  as  a  director  shall  not  be  qualified  for  the 
office  of  director  unless  at  the  time  of  his  election  and  also 
during  two  consecutive  months  next  before  his  election  he 
be  the  registered  holder  of  a;t  least  twenty  shares. 

'*  108.  Every  director  shall  vacate  his  office  if  he  cease  to 
be  a  holder  of  twenty  shares,  if  he  holds  any  other  office  or 
place  of  profit  under  the  company,  if  he  becomes  bankrupt 
or  makes  any  arrangement  with  his  creditors  whereby  he 

Eays  them  less  than  20^.  in  the  pound  .  .  .  .  or  if  he  absents 
imself  from  the  committee  during  the  whole  of  six  con- 
secutive months  without  special  leave  of  absence  from  the 
board. 

*'109.  Provided  that  all  acts  done  by  any  person  assum- 
ing to  be  a  director  shall,  notwithstanding  his  being  improp- 
erly elected,  his  being  disqualified  or  ceasing  to  be  qualified, 
be  a  valid  and  eflfectual  act  against  himself,  but  in  favor  of 
the  company  and  all  other  persons  as  if  he  were  duly  elected 
and  qualified." 

"114.  Directors  in  the  place  of  the  retiring  directors  shall 
be  elected  by  the  shareholders  at  the  ordinary  meeting  at 
which  they  retire,  but  if  from  any  cause  the  election  be  not 
had,  or  be  not  completed  at  that  meeting,  it  may  be  had  or 
completed  at  an  extraordinary  meeting. 

"115.  No  person  other  than  a  retiring  director  shall  be 
elected  a  director  at  any  general  meeting  unless  not  less 

(»)  Law  Rep.,  19  Eq.,  363.  («)  45  L.  J.  (Ch.),  488. 
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than  twenty-one  days  nor  more  than  two  months'  notice  in 
writing  under  his  hand  o£  his  willingness  to  be  elected  a 
director  at  the  meeting  be  left  for  the  secretary  at  the  office.'^ 

965]  *0n  the  22d  of  October,  1872,  the  secretary  wrote 
to  Mr.  Barber  asking  him  to  accept  a  seat  on  the  direction. 
After  some  further  communication,  Barber,  on  the  4th  of 
November,  1872,  wrote  to  the  secretary  a  letter,  in  which 
he  said  :  *^It  may  be  of  use  to  you  to  know  that  I  shall 
be  willing  to  join  your  board  if  Mr.  Walpole  also  consents 
to  act." 

On  the  6th  of  November,  1872,  the  secretary  wrote  to 
Barber  as  follows : — 

'*!  have  this  morning  received  a  letter  from  Mr.  Walpole 
appointing  Saturday  next,  at  2:30,  for  a  meeting  at  the 
Royal  Hotel,  Norwich.  I  shall  endeavor  to  have  a  full 
board  meeting,  and  shall  be  glad  if  you  can  make  it  con- 
venient to  attend." 

A  meeting  was  accordingly  held  on  Saturday,  the  9th  of 
November,  1872,  at  which  Mr.  Walpole  and  Barber  were 
present.  At  this  meeting  a  prospectus  was  settled,  which 
was  to  be  issued  to  the  public,  and  their  nanies  were  in- 
serted as  directors  in  the  prospectus.  At  this  time  no  ap- 
plication had  been  made  for  shares,  and  the  only  members 
of  the  company  were  the  seven  subscribers  of  the  memoran- 
dum of  association. 

Another  meeting  of  directors  took  place  on  the  12th  of 
December,  1872,  for  considering  tenders  which  had  been 
sent  in  for  the  execution  of  part  of  the  company's  works, 
and  a  tender  by  a  Mr.  Furness  was  accepted. 

The  secretary  deposed  that  Mr.  Barber  took  part  in  the 
proceedings  at  these  meetings,  which  appeared  to  have  been 
of  a  very  informal  character,  and  that  he  acted  as  a  director. 
Mr.  Barber  stated,  on  the  contrary,  that  he  did  not  consider 
it  a  meeting  of  directors,  and  that  he  and  other  persons  who 
had  been  invited  to  become  directors  only  attended  it  for 
the  purpose  of  hearing  and  discussing  the  arrangements 
which  were  being  made  in  order  to  see  whether  they  would 
become  directors. 

A  meeting  of  the  company  was  held  on  the  23d  of  Decem- 
ber, at  which  six  of  the  seven  members  of  the  company 
were  present,  and  they  unanimously  elected  Mr.  Barber  and 
four  other  gentlemen  to  be  directors  in  the  place  of  the 
seven  subscribers  to  the  memorandum. 

On  the  8th  of  February,  1873,  the  secretary  wrote  to  Mr. 
966]    Barber  *a  letter  inclosing  a  form  of  application  for 
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shares,  requesting  him  to  fill  it  up  and  return  it  in  time  for 
the  board  meeting  on  Thursday-  then  next  (the  13th  of  Feb- 
ruary), on  which  day  the  directors  would  proceed  to  an 
allotment. 

Mr.  Barber,  who  was  abroad  at  the  time,  did  not  reply 
till  the  1st  of  March,  when  he  wrote  to  the  secretary,  declin- 
ing to  be  on  the  board  of  directors,  to  take  shares,  or  to 
have  any  further  connection  with  the  company. 

On  the  4th  of  March,  1873,  the  directors  allotted  to  Mr. 
Barber  twenty  shares  in  the  company,  and  sent  him  notice 
of  the  allotment,  to  which  he  paid  no  attention. 

An  order  having  been  made  to  wind  up  the  company,  the 
official  liquidator  applied  to  settle  Mr.  Barber's  name  on 
the  list  of  contributories  for  twenty  shares.  The  summons 
was  adjourned  into  court,  and  was  heard  before  the  Master 
of  the  Kolls  on  the  3d  of  February,  1877. 

Davey^  Q.C.,  and  Crossley^  for  the  official  liquidator. 

Buckley^  for  Mr.  Barber. 

Jessel,  M.R.:  As  I  understand  the  authorities,  if  it  is  a 
condition  precedent  to  the  election  of  a  man  as  director  that 
lie  shall  hold  a  certain  number  of  shares  as  a  qualification, 
or  shall  have  held  them  for  a  given  time,  and  he  is  elected 
without  the  qualification,  and  never  agreed  otherwise  to  take 
shares,  he  is  not  a  shareholder  and  not  a  contributory. 
That  is  considered  bv  me  to  be  settled  by  authority.  The 
question,  therefore,  tnat  I  have  to  decide  in  this  case,  and 
the  only  question,  is  whether  there  was  such  a  condition 
precedent  as  regarded  Mr.  Barber. 

Now  the  facts  that  it  is  necessary  to  state  are  very  few 
and  very  simple. 

The  company  was  formed  with  seven  members  in  the 
usual  way,  who  thereby  became  the  first  directors,  and  they 
were,  by  articles  which  were  about  two  years  afterwards  re- 
pealed, made  the  first  directors.  But  after  the  repeal  they 
continued  to  act  as  directors,  and,  as  I  understand,  they 
were  very  good  directors  ;  indeed  they  were  willing  to  act 
certainly  until  the  first  general  ^meeting.  They  at-  [967 
tended  the  meeting  of  the  board  of  directors  in  the  regular 
way,  and  then  there  was  a  general  meeting,  at  which  Mr. 
Barber,  who  consented  to  be  a  director  if  Mr.  Walpole 
would  consent  to  be  a  director,  was  elected  unanimously. 
The  meeting,  as  I  understand,  was  attended  by  six  share- 
holders, being  six  out  of  seven,  and  also  six  out  of  seven 
directors.  Then  Mr.  Barber  some  time  afterwards  changes 
his  mind  and  writes  to  say  that  he  will  not  be  a  director  and 
will  not  take  any  shares.     Notwithstanding  that,  the  direct- 
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ors  put  him  on  the  list  of  shareholders,  and  they  sent  him 
the  allotment,  I  suppose,  and  they  register  him  as  a  share- 
holder,  and  then  the  company  is  wound  up.  They  sought 
to  make  him  a  shareholder  for  twenty  shares,  which  was  tbe 
qualification  of  a  director.  He  says:  "It  was  necessary 
before  I  could  be  elected  that  I  should  hold  the  shares  two 
months,  and  I  never  held  any."  The  whole  question  de- 
pends upon  whether  that  is  decided  in  his  favor,,  as  I  think 
it  ought  to  be. 

The  107th  article  of  the  articles  of  association  is  this: 
[His  Lordship  read  it.]  Mr.  Barber  was  not  recommended 
by  the  board.  There  was  a  board  meeting  before,  but  he 
was  not  recommended  by  the  board  meeting,  or  by  any 
other  meeting,  and  consequently  not  being  recommended 
by  the  board,  he  was  not  q^ualified  to  be  elected,  unless  the 
argument  that  has  beeA  insisted  on  on  behalf  of  the  respon- 
dents should  prevail.  That  argument  is  this :  that  the  great 
majority  of  the  board — six  out  of  seven — was  a  majority 
attending  a  shareholders'  general  meeting  which  elected  Mr. 
Barber,  that  inasmuch  as  they  elected  him  they  of  course 
would  have  recommended  him,  and  that  therefore  it  is 
equivalent  to  being  recommended  by  the  board.  First  of 
all,  he  was  not  recommended  by  the  board  of  directors. 
Six  directors  out  of  seven  met  in  a  different  capacity  and 
for  a  different  purpose,  and  such  a  meeting  does  not  make 
them  a  board  ot  directors.  Moreover,  the  whole  seven  did 
not  meet,  and  it  may  well  be — I  do  not  say  that  it  was  so — 
that  the  seventh,  who  did  not  attend,  stayed  away  from  the 
shareholders'  meeting  because  he  knew  that  no  director 
could  be  elected  except  persons  qualified  as  mentioned  in 
the  articles,  and  that  therefore  nobody  could  be  elected  ex- 
cept himself  and  his  present  colleagues.  He  -had  a  right  to 
say  this :  *'That  was  a  bad  election  ;  I  have  not  been  con- 
9d8]  suited,  and  if  I  had  *been  consulted  and  summoned 
to  a  board  meeting  I  might  have  attended."  And  then  the 
six  might  not  have  attended.  I  do  not  know  what  the 
quorum  is  :  there  might  not  have  been  more  than  sufficient 
to  make  a  quorum.  It  by  no  means  follows  that  if  a  board 
meeting  had  been  summoned,  and  the  seventh  had  attended, 
the  seven  would  have  come  to  the  same  conclusion  as  the 
six  without  him.  People  are  very  apt  to  change  their  minds 
when  they  hear  arguments,  and  perhaps  the  present  case  is 
an  illustration  of  it,  because  the  argument  presented  to  me 
was  not  presented  to  my  chief  clerk,  and  I  have  little  doubt 
that  if  it  had  been  he  would  have  come  to  the  same  conclu- 
sion that  I  do.     Then  it  might  well  be  that  the  absent  di- 
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rector  might  have  known  something  against  the  person 
proposed,  and  that  if  he  had  stated  it  to  the  board  of  direct- 
ors they  would  have  entirely  changed  their  minds.  It  can- 
not be  said  that  there  was,  either  in  substance  or  in  form,  a 
recommendation  by  the  board,  and  consequently  this  gentle- 
man was  not  eligible  as  a  director,  and  cannot  be  put  upon 
the  list. 


The  official  liquidator  appealed.  The  appeal  was  heard 
on  the  11th  of  June. 

Orosslep,  for  the  appellant,  referred  to  Stephenson^  s 
Case{'\  Forbes^  Case{*)y  and  Lord  Claud  Hamilton's 
Case{)j  and  contended  that  if  the  holding  shares  was  a 
condition  precedent  to  being  elected  a  director,  it  did  not  lie 
in  the  respondent's  mouth  to  say  that  it  had  not  been 
complied  with. 

Buckley y  contra,  was  not  called  upon. 

James,  L.  J.:  Mr.  Barber  was  not  qualified  to  be  elected 
a  director,  and  his  election  was  absolutely  null  and  void. 
Before  anything  had  been  done  under  it  he  absolutely  re- 
fused to  become  connected  with  the  company.  If  he  had 
acted  as  a  director  there  might  have  been  an  estoppel.  He 
cannot  be  considered  to  have  acted  as  such,  he  was  merely 
called  in  to  consult  about  a  scheme  in  which  it  was  *in-  [96y 
tended  that  he  should  be  a  director.  The  general  meeting 
could  not  do  away  with  the  necessity  of  a  recommendation 
by  the  board  to  make  him  eligible  to  be  a  director. 

Bagg ALLAY,  L.J.:  Mr.  Crossley  has  relied  on  cases 
somewhat  similar  in  their  circumstances  to  the  present,  in 
which  a  person  having  agreed  to  become  a  director  was  held 
to  have  thereby  agreed  to  take  the  shares  which  it  was 
necessary  for  a  director  to  hold,  but  in  all  those  cases  the 
party  was  a  person  who  was  not  disqualified  from  being 
elected. 

Bramwell,  L.J.:    I  am  of  the  same  opinion. 

Solicitors :  (7arr,  Bannister^  Davidson  &  Morriss;  Doyle 
<ft  Sons. 

(1)  46  L.  J.  (Ch.),  488.      (*)  Law  Rep.,  19  £q.,  858.      (*)  Law  Rep.,  8  Ch.,  648. 
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[6  Chancery  DiviBion,  971.] 
C.A.,  July  5,  1877. 

971]  *^^  parte  Lang.    In  re  Lang. 

CompoaitioH — DiMeniierU  Creditor — Debt  not  properly  inserted  in  Deftior's  Statemmt 
of  Affairs — Enforcing  Jitdgment  against  Debtor — Effect  of  aUendinff  Meeting,  proving 
Jbebt^  and  opposing  R^siraiion  of  Besolutions — Bankruptcy  Act^  1869  (32  ot  33 
Vict.  c.  71),  ».  126— Bankruptcy  Rules,  1870,  jt.  278,  284. 

On  the  24th  of  April  B.,  the  plaintiff  in  an  action,  recovered  judgment  for  £53 
and  costs.  On  the  25th  of  April  the  defendant  filed  a  liquidation  petition.  In  hia 
statement  of  affairs  be  inserted  B.  as  a  creditor  for  the  £53,  out  made  no  mention  of  the 
costs.  The  first  meeting  of  the  creditors  was  held  on  the  19th  of  May.  B.  attended 
and  proved  a  debt  of  £208,  being  the  £58,  and  £150,  the  estimated  amount  of  the 
costs.  The  meeting  was  adjourned  to  the  29th  of  May,  when  the  creditors  resolved 
to  accept  a  composition,  B.  voting  in  the  minority.  On  the  8th  of  June  the  coets  of 
the  action  were  taxed  at  £147.  On  the  9th  of  June  B.  gave  notice  to  the  debtor 
that  he  withdrew  his  proof,  and  the  same  day  he  issued  execution  against  the  debtor 
for  the  judgment  debt  and  costs.  On  the  11th  of  June  the  second  meeting  of  the 
creditors  was  held,  and  B.  then  gave  written  notice  that  he  withdrew  his  proof,  with- 
out prejudice  to  again  proving  on  a  subsequent  occasion.  The  chairman  refused  U> 
take  the  proof  oif  the  file.  The  composition  resolutions  were  confirmed.  B.  took 
objections  to  the  resolutions,  and  opposed  their  registration,  but  the  registraUon  was 
made: 

Held,  that,  by  reason  of  the  insufficient  statements  of  B.'s  debt  in  the  debtor^! 
statement,  B.  was  not  bound  by  the  composition,  and  that  he  was  not  e.stopped  by  hia 
conduct  from  enforcing  his  execution  against  the  debtor. 

Campbell  v.  Im  Thum  (')  distinguished. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Brougham,  sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  25th  of  April,  1877,  David  Lang,  a  merchant,  filed 
a  liquidation  petition  in  the  London  Bankruptcy  Court. 
On  the  24th  or  April,  1877,  James  Buckingham  had  recov- 
ered judgment  against  Lang,  in  an  action  in  the  Common 
Pleas  Division  for  goods  sold  and  delivered,  for  £53  8^.  3e/. 
and  costs.  In  his  statement  of  affairs  the  debtor  entered 
Lang  as  a  creditor  for  £53  8.^.  3d.,  saying  nothing  about  the 
costs,  as  they  had  not  then  been  taxed.  On  the  2d  of  May 
application  was  made  to  the  Court  of  Bankruptcy  to  re- 
strain Buckingham  from  further  proceeding  under  his  judg- 
972]  ment,  and  he  then  undertook  not  to  *proceed  farther 
than  signing  judgment  and  taxing  the  costs  until  the  23d  of 
May.  On  the  19th  of  May,  the  first  meeting  of  the  creditors 
was  held.  Buckingham  attended  the  meeting,  and  proved 
a  debt  of  £203  8^.  3cZ.,  being  the  judgment  debt,  and  £150 
the  estimated  amount  of  the  costs  of  the  action.  The  meet- 
ing was  adjourned  to  the  29th  of  May,  and  at  the  adjourned 
meeting  the  creditors  resolved  to  accept'a  composition  of  2^. 

0)  1  C.  p.  D.,  267. 
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in  the  pound.  Buckingham  was  a  dissentient.  On  the  8th 
of  June  the  co^ts  of  the  action  were  taxed  £147  135.  4rf. 
On  the  9th  of  June  Buckingham's  solicitors  gave  notice  to 
the  debtor's  solicitor  that  they  withdrew  the  proof  tendered 
at  the  lirst  meeting.  On  the  same  day  Buckingham  issued, 
a  writ  of  execution  against  the  debtor,  and  lodged  it  with 
the  sheriff,  and  an  interim  injunction  was  granted  by  the 
court,  restraining  Buckingham  till  the  14th  of  June  from 
proceeding  under  the  execution.  The  injunction  was  after- 
wards continued  to  the  28th  of  June.  The  second  meeting  of 
the  creditors  was  held  on  the  11th  of  June.  Buckingham's 
solicitor  attended  on  his  behalf,  and  handed  to  the  chair- 
man a  written  notice  that  Buckingham  withdrew  his  proof, 
without  prejudice  to  again  proving  his  debt  on  any  subse- 
quent occasion.  The  solicitor  requested  the  chairman  to 
take  the  proof  off  the  file,  but  he  declined  to  do  so.  The 
composition  resolutions  were  duly  confirmed.  At  the  close 
of  the  meeting  Buckingham's  solicitor  banded  to  the  chair- 
man a  written  notice  of  objections  to  the  registration  of  the 
resolutions,  and  on  the  21st  of  June  these  objections  were 
heard  by  Mr.  Registrar  Keene,  and  were  overruled,  and  the 
resolutions  were  registered  on  the  23d  of  June.  On  the 
28th  of  June  the  debtor  applied  to  the  court  to  make  the  in- 
junction perpetual.  The  application  was  refused  by  the 
Registrar. 
The  debtor  appealed. 

E.  C,  Willis,  for  the  appellant :  Buckingham  has  acted 
as  if  he  was  bound  by  the  resolutions.  After  his  attempt  to 
withdraw  his  proof  he  objected  to  the  registration  of  the 
resolutions,  which  he  was  only  entitled  to  do  in  the  charac- 
ter of  a  creditor. 

[James,  L.  J.:  A  secured  creditor  can  object  to  the  regis- 
tration.] 

*He  cannot  be  allowed  to  blow  hot  and  cold.  By  [973 
rule  273  of  the  Bankruptcy  Rules,  1870,  a  proof  can  only  be 
withdrawn  at  the  meeting  at  which  it  is  tendered.  After 
the  meeting  it  can  only  be  withdrawn  by  the  leave  of  the 
court.  By  rule  284  all  proofs  must  be  filed  in  court  within 
three  days.  Ex  parte  Peacock  (')  shows  that  the  debtor  is 
bound  to  pay  the  composition  upon  the  amount  of  the  debt 
mentioned  in  his  statement.  The  principle  of  the  decision 
in  Campbell  v.  Im  Thurn  (")  applies.  Buckingham  by  his 
conduct  has  led  the  other  creditors  to  suppose  that  he  was 
bound  by  the  composition.     If  his  debt  had  been  struck  out, 

(»)  Law  Rep.,  8  Ch.,  682,  687.  O  1  C  P.  D.,  267. 
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the  proportional  majority  in  favor  of  the  resolutions  would 
have  been  aflfected.  He  in  eflfect  told  the  other  creditors 
that  he  had  no  security  for  his  debt,  and  they  voted  on  the 
supposition  that  the  debtor  would  be  able  to  pay  the  com- 
position. If  Buckingham  is  allowed  to  enforce  his  execu- 
tion, the  debtor  may  be  unable  to  pay.  No  security  can  be 
acquired  after  the  first  meeting :  Mx  parte  Jones  (*).  At 
any  rate  the  injunction  should  be  granted  as  to  the  £63. 

jSilberyy  for  JBuckingham,  was  not  called  upon. 

James,  L.J.:  A  creditor  can  be  bound  by  a  composition 
against  his  will  only  by  being  brought  within  the  terras  of 
the  act,  or  by  reason  of  some  personal  equity  between  him- 
self and  the  other  creditors.  There  are  not  only  affirmative 
words  in  sect.  126,  but  there  are  negative  words — the  com- 
position shall  be  binding.  *'on  all  the  creditors  whose  names 
and  addresses,  and  the  amount  of  the  debts  due  to  them, 
are  shown  in  the  statement  of  the  debtor,  produced  at  the 
meetings  at  which  the  resolution  has  passed,  but  shall  not 
aflfect  or  prejudice  the  rights  of  any  other  creditors."  The 
respondent  is  a  creditor  who  has  throughout  opposed  the 
resolutions.  Whether  he  ought  to  have  been  admitted  to 
prove  and  vote  was  a  matter  for  the  determination  of  the 
meeting.  He  never  intended  to  withdraw  his  opposition. 
He  hias  consented  to  nothing,  and  he  has  not  misled  any  one. 
974]  He  is  not  within  tue  principle  of  Campbell  *v.  Im 
Thurn  (').  He  did  not  vote  for  the  resolutions,  and  neither 
by  words  nor  by  conduct  has  he  led  any  one  to  believe  that 
he  assented  to  the  composition.  He  stands  upon  his  legal 
rights  as  they  are  defined  by  the  act,  and  there  is  no  equity 
to  deprive  him  of  those  rights.  The  appeal  must  be  dis- 
missed with  costs. 

Baggallay  and  Cotton,  L.  JJ.,  concurred. 

Solicitor  for  appellant :  S.  Mayhew. 

Solicitors  for  respondent  \  F.  TV.  &  H,  Hilbery. 

0)  Law  Rep.,  10  Ch.,  668.  O  1  C.  P.  D.,  267. 
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[6  Chancery  Divison,  974.] 
C.A.,  July  10,  1877. 

Kemp  v.  Bied  ('). 

[1876    K.     87.] 

lAtuie — Covenant  not  to  let  adjoining  Property  for  purpose  of  a  Trade — Covenant  not 

running  wim  Zand. 

B.  demised  an  eatine  house  for  a  term  of  twenty-one  years,  and  covenanted  that 
he  would  not  during  we  term  let  any  house  in  the  same  street  for  the  purpose  of 
carryine  on  the  business  of  an  eating  house,  provided  always  that  the  covenant 
should  he  binding  only  on  B.,  and  not  on  his  heirs,  executors,  administrators,  or 
assigns.  Subsequently  B.  let  the  adjoining  house  for  twenty-one  years  to  another 
person,  who  covenanted  with  him  not  to  carry  on  there  any  trade  or  business  with- 
out B.'s  license.  The  first  lease  was  subsequently  assigned  to  the  plaintiff,  and  the 
second  to  G.  The  plaintiff  then  brought  an  action  against  B.  and  G.  to  restrain  G. 
from  carrying  on  the  trade  of  an  eating  house  on  the  premises  comprised  in  the 
second  lease,  and  to  restrain  B.  from  permitting  him  to  do  so. 

ffdd  (affirming  the  decision  of  Fry,  J.),  that  B.'s  covenant  was  not  broken  by  G/s 
carrying  on  the  husiness  of  an  eating  house,  and  that  the  plaintiff  haa  no  equity  to 
lestrain  G.  from  doing  so. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Pry  ('). 

The  action  was  Drought  to  restrain  the  defendant  Godfrey 
from  carrying  on,  and  the  defendant  Bird  from  permitting 
him  to  carry  on,  at  33  London  Street,  Paddington,  the  trade 
or  business  of  an  eating  house,  ale  or  beer  shop,  or  coflfee 
house. 

The  plaintiflf  was  the  occupier  of  the  adjoininff  house,  34 
London  Street,  under  a  lease  granted  in  1870  by  Bird  to 
Elizabeth  *Pareweather,  which  contained  a  covenant  [975 
by  Bird  that  he  would  not  demise  any  of  the  houses  in  the 
same  street  to  any  person  or  persons  whomsoever  for  the  pur- 
pose of  carrying  on  the  trade  or  business  of  an  eating  house, 
ale  or  beer  shop,  or  coffee  house :  provided  always  that  the 
covenant  lastly  thereinbefore  contained  should  be  binding 
only  on  the  said  G.  Bird,  and  not  on  his  heirs,  executors, 
administrators  or  assigns. 

The  premises  were  assigned  in  1875  to  the  plaintiff.  In 
1872  the  defendant  Bird  demised  No.  33  London  Street  to 
H.  Sly  for  a  term  of  twenty-one  years,  and  the  lessee  cove- 
nanted that  he,  his  executors,  administrators  and  assigns, 
would  not  carry  on  upon  the  property  any  trade  or  busi- 
ness without  leave  of  the  lessor.  This  lease  was  afterwards 
assigned  to  the  defendant  Godfrey. 

The  plaintiff  alleged  that  Godfrey  was  carrying  on  the 
business  of  an  eating  house  at  No.  33,  and  that  both  Sly  and 

(1)  Affirming,  ante,  291.  O  Ante,  p.  291.  . 

22  Eng.  Rep.  74 
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Godfrey  had  notice  of  the  covenants  contained  in  the  lease 
nnder  which  the  plaintiff  claimed;  and  he  claimed  an  in- 
junction against  Godfrey  and  Bird,  and  damages  against 
each  of  them. 

Godfrey  denied  notice  of  the  covenants  in  the  plaintiff's 
lease,  and  submitted  that  they  did  not  bind  him.  He  also 
denied  that  he  was  carrying  on  the  trade  in  question. 

The  facts  and  the  pleadings  are  more  fully  stated  in  the 
previous  report. 

Mr.  Justice  Fry  dismissed  the  action  with  costs,  and  the 
plaintiff  appealed  from  that  decision. 

Fischer^  Q.C.,  and  Tremlett^  for  the  appellant:  The 
object  of  the  parties  in  entering  into  the  covenant  in  the 
plaintiff's  lease  must  be  considered,  namely,  through  the 
instrumentality  of  the  covenant  to  restrain  tne  carrying  on 
of  the  trade.  Therefore  Bird  commits  a  breach  of  his  cove- 
nant with  the  plaintiff  when  he  refuses  to  enforce  against  Sly 
and  his  assignees  the  covenant  which  Sly  made  with  him : 
Jay  V.  RicJiardson  (*).  Moreover,  that  covenant  was  made 
by  Sly  for  the  benefit  of  the  owner  of  the  neighboring  houses 
which  are  held  under  Bird,  and  Bird,  therefore,  is  a  trustee 
976]  of  that  covenant  for  them,  and  is  bound  to  *enforce 
it  for  their  benefit.  In  Master  v.  Hansard  (*)  Lord  Justice 
Bramwell  says:  **It  did  indeed  occur  to  me  during  the 
argument  that  if  it  could  be  shown  that  the  covenants  en- 
tered into  by  the  lessees  of  the  Crystal  Palace  Hotel  property 
were  meant  for  the  benefit  of  the  owners  of  the  adjoining 
property,  and  had  been  made  known  to  the  plaintiff's 
assignor  when  he  took  his  lease,  or  possibly  even  if  they 
had  not  been  so  made  known,  it  might  have  been  said  that 
the  lessee  of  the  second  property  was  an  equitable  assignee 
for  the  benefit  of  those  covenants." 

Brisioioe,  Q.C.,  and  Stirling^  for  Bird ;  and  BagshawCy 
Q.C.,  and  Bunting^  for  Godfrey,  were  not  called  on. 

James,  L.J.:  I  am  of  opinion  that  the  judgment  of  the 
learned  judge  in  this  case  cannot  be  disturbed.  Persons 
ought  to  look  after  their  own  interests  in  framing  their  own 
contracts  and  their  own  covenants.  Persons  who  are  men 
of  business,  as  they  were  here,  are  able  to  get  protection 
and  advice,  and  they  must  make  their  covenants  express, 
so  as  to  state  what  they  really  mean,  and  they  cannot  get  a 
court  of  law  or  of  equity  to  supply  something  which  they 
have  not  stipulated  for  in  order  to  get  a  benefit  which  is 
supposed  to  have  been  intended.  Here  the  words  are  very 
plain,  and  the  covenant  is  intelligible  and  reasonable  as  it 

(»)  80  Beav.,  668.  («)  4  Ch.  D.,  718,  728 ;  21  Eng.  R,  671, 675, 
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stands  (as  Mr.  Justice  Fry  has  observed),  whatever  may  be 
the  extent  or  effect  of  it.  It  is,  "  That  the  said  G.  Bird  shall 
not,  during  the  said  term,  demise  or  let  any  or  either  of  the 
messuages  or  tenements  now  forming  the  said  street  called 
London  Street,  Paddington,  between  Arthur  Mews  and 
Francis  Mews,  to  any  person  whomsoever  for  the  purpose 
of  carrying  on  the  trade  or  business  of  an  eating  house,"  &c. 
He  may  not  demise  it  or  let  it  for  that  purpose.  I  assume 
that  if  he  demised  it  or  let  it  generally,  so  as  to  allow  the 
tenant  to  do  as  he  liked,  that  would  introduce  a  different 
(Question ;  but  that  was  not  the  case  here.  If  it  had  been 
intended  that  there  should  have  been  a  positive  restriction 
on  the  use  of  the  premises  during  the  term,  there  is  a  well- 
known  form  which  the  parties  might  have  used,  and  which 
would  have  been  binding  on  the  owner,  and  on  *his  [977 
representatives,  and  on  the  assignee — that  is,  "That  the  said 
G.  Bird,  his  heirs,  executors,  administrators  and  assigns, 
shall  not,  during  the  said  term,  demise  or  let,  or  permit  any 
of  the  said  messuages  or  tenements  to  be  demised  or  let," 
and  so  on.  It  is  quite  clear  that  Bird  did  not  intend  to  enter 
into  such  a  covenant.  By  what  right  are  we  to  extend  this 
covenant  beyond  the  words  in  which  it  is  expressed — that  is, 
that  he  shall  not  demise  or  let  ?  He  has  not  demised  or  let. 
It  is  said  that  he  has  undertaken  dome  trusteeship.  There 
is  no  trusteeship  between  landlord  and  tenant  that  I  am 
aware  of,  any  more  than  there  is  between  tenant  and  land- 
lord. I  cannot  find  anything  here  that  makes  Bird  a  trustee 
at  the  will  and  pleasure  of  Kemp  to  enforce  anything 
a^inst  Godfrey.  Bird  has  certainly  not,  in  my  opinion, 
violated  his  covenant ;  nor  has  he  come  under  any  obli- 
gation to  Kemp  to  allow  his  name  to  be  used.  Therefore  it 
appears  to  me  that  the  judgment  of  the  court  below  was 
right  and  must  be  affirmed,  and  the  appeal  must  be  dis- 
missed with  costs. 

B  AGO  ALLAY,  L.J.  I  I  am  of  the  same  opinion.  The  ap- 
pellant contends  that  Mr.  Justice  Fry  has  acted  on  the  strict 
construction  of  the  covenant  and  of  the  other  provisions 
contained  in  the  lease,  whereas  he  ought  to  have  had  more 
regard  to  what  was  the  evident  object  and  intention  of  the 
parties.  I  know  of  no  possible  way,  where  it  is  alleged  tliat 
there  have  been  breaches  of  contract,  of  finding  out  what 
was  the  intention  of  the  parties,  than  by  looking  at  what  is 
found  in  the  covenant  itself.  The  appellant  is  desirous  to 
deduce  from  those  terms  something  far  beyond  what  the 
document  itself  puts  forth,  and  if  once  we  were  to  adopt 
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that  method  in  this  court  we  should  introduce  very  great 
confusion  into  the  construction  of  documents  of  this  kind. 

It  was  undoubtedly  the  intention  of  the  parties  to  modify 
to  some  extent  the  stringency  of  the  ordinary  restricting 
covenant,  and  it  is  the  extent  to  which  it  was  to  be  mod- 
ified which  now  becomes  the  question.  Here  we  have  not 
only  no  covenant  to  permit  the  appellant  to  use  the  name 
of  the  lessor,  but  the  usual  words  extending  the  covenant 
to  his  heirs,  executors,  administrators  and  assigns,  are  left 
978]  out.  This  would,  I  think,  have  *been  quite  enough  to 
support  the  judgment  of  Mr.  Justice  Fry.  But  when  we  look 
at  the  covenant  we  find  that  it  is  expressly  provided  that  it 
is  to  be  binding  on  the  lessor,  but  not  on  his  heirs,  execa- 
tors,  administrators  and  assigns.  It  is  clear  that  the  obU- 
gation  was  to  stop  at  the  lessor,  and  was  not  to  extend  to 
his  assignee  or  lessee.  I  am,  therefore,  of  opinion  that  the 
judgment  of  Mr.  Justice  Fry  must  be  afiirmed. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  Of  course  we 
must  construe  instruments  first  to  see  what  was  the  inten- 
tion of  the  parties.  The  case  has  been  put  upon  two  grounds 
which  are  not,  to  my  mind,  consistent.  It  is  said  that  there 
has  been  a  breach  on  the  part  of  Bird  of  his  covenant  tbat 
he  would  not  let  the  house  for  the  purpose  of  its  being  used 
as  an  eating  house,  by  reason  of  his  not  suing  Godfrey  in 
order  to  prevent  his  using  the  house  for  an  eating  house.  I 
think  that  what  he  has  done  is  certainlv  not  a  breach  of  the 
covenant.  Lord  Justice  Bramwell,  in  the  case  cited,  Master 
V.  Hansard^  is  referring  to  this  sort  of  c^se  when  he  8ays('), 
*'If  the  lessees  had  erected  buildings,  I  take  it  the  plain- 
tiff, in  the  absence  of  any  covenant  by  his  landlords  to  that 
effect,  could  not  call  on  the  landlords  to  enforce  against  the 
lessee  their  covenant  not  to  build."  I  know  of  no  authority 
for  saying  that  under  such  circumstances  as  these  a  land- 
lord is  a  trustee  for  his  tenant  in  the  sense  that  he  must,  at 
the  request  of  the  lessee,  enforce  a  covenant  against  another 
lessee^  I  cannot  see  that  it  can  be  said  with  any  fairness 
that  there  is  a  general  covenant  by  Bird  not  to  allow  the 
house  to  be  used  for  the  purpose  of  an  eating  house ;  and  I 
think  that  the  covenant  with  Godfrey  was  not  a  covenant 
entered  into  for  the  benefit  of  the  plaintiff,  but  was  for  the 
benefit  of  the  landlord,  to  be  enforced  as  he  might  think  fit. 
In  my  opinion,  therefore,  the  judgment  must  be  affirmed. 

Solicitors :  Bardlet/- Holt  &  Co.;  Singleton  &  Tatter shaU; 
Bowker^  PeaJce^  BircL  &  Collins. 

(»)  4  Ch.  D.,  782 ;  21  Eng.  R.,  676. 
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[6  Chancel^  Division,  982.] 
CjV.,  July  14,  1877. 

*//i  re  Pearson  (a  Lunatic).  [982 


TtugUe  AeC,  1850,  «.  8 — Appointment  of  new  Tntstee  in  place  of  Lunatic  TntsU 
Vesting  Order  in  contitiuing  and  new  Trutteee — Order  in  Chancery  Division  and  in 
Lunacy. 

Where  one  of  several  trustees  is  a  lunatic  and  it  is  desired  to  appoint  a  new  trustee 
in  his  place,  the  petition  must  be  entituled  in  the  Chancery  Division  as  well  as  in 
Lunacy,  otherwise  the  vesting  order  will  sever  the  joint  tenancy. 


[5  Chancery  Division,  984.] 
V.C.H.,  March  12,  13,  1877. 

♦Ralph  v.  Carrick.  [984 

[1870    R     167.] 

WiH— Conversion — Whether  out  and  outr—Bequest  after  Death  of  Wife-'Ufe  Estatg 
by  Implication — Descendants — Parentis  Share — Word  "Payable** — TheUusson  Act 
(89  db  40  Oeo,  3,  c.  98) — Void  Accumulation — Intestacy — Costs, 

A  testator,  who  died  in  June,  1 887,  ^ave  to  trustees  the  whole  of  his  property  in 
trust  for  the  payment  of  his  debts,  with  full  power  to  sell  all  or  any  part  of  his 
estates  or  to  demise  the  same ;  and  directed  them  out  of  the  moneys  produced  or  out 
of  the  rents  to  pay  the  testamentary  expenses  and  debts,  and  then  gave  certain  I^^- 
cies,  and  directed  that  after  the  death  of  his  wife  and  after  the  payment  of  all  debts 
and  legacies  the  whole  residue  of  all  his  remaining  property  should  be  divided  into 
twelve  portions,  and  be  given  "to  the  children'*  of  his  late  aunts  "equally  among 
them,  the  descendants,  if  any,  of  those  who  might  have  died  being  entitled  to  the 
benefit  which  their  deceased  parent  would  have  received  had  he  or  she  been  then 
alive  ....  and  should  there  be  no  children  or  lawful  descendants  of  any  of  his 
aunta  remaining  at  the  time  the  bequest  should  become  payable,  then  the  portions  " 
were  to  fall  into  the  residuary  fund.  The  testator  declared  that  it  should  not  be 
incumbent  on  his  executors  to  pay  the  legacies  sooner  than  two  years  after  his 
decease ;  nor  to  divide  the  residue  amongst  his  relatives  until  two  years  after  the 
death  of  his  wife,  and  made  provision  for  payment  of  his  wife's  jointure.  The  wife 
died  in  1876  : 

Held,  that  the  children  and  grandchildren  of  the  aunts  only  were  entitled  to  the 
benefit  of  the  gift ;  and  that  the  wife  did  not  take  an  estate  for  life  by  implication. 

Andrew  Carrick,  M.D.,  who  died  in  June,  1837,  by  his 
will,  dated  in  March,  1837,  gave  to  his  executors  therein- 
after named  (three  in  number),  their  heirs,  executors,  ad- 
ministrators and  assigns,  the  whole  of  his  property,  real  and 
personal,  in  trust  for  the  payment  of  his  just  debts ;  with 
full  power  to  sell  absolutely  and  convert  into  money  all  or 
any  part,  or  as  much  as  they  should  at  any  time  think  fit 
and  necessary,  of  his  estates  real  and  personal  (bat  subject 
as  to  his  personal  property  to  certain  specific  directions),  or 
to  demise  or  let  all  or  any  of  his  hereditaments ;  and  after 
providing  for  the  appointment  of  new  trustees  to  act  in  the 
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execution  of  the  trusts  of  the  will,  he  directed  that  they 
should  stand  possessed  of  the  moneys  produced,  upon  trust 
out  of  those  to  arise  from  his  real  estate  only,  or  out  of  the 
985]  rents  and  *profits  (and  not  out  of  the  produce  of  his 
personalty)  to  pay  all  costs,  charges,  and  expenses  which 
they  should  be  put  to  in  or  about  the  performance  of  the 
trusts,  all  his  mortgage  and  other  debts,  and  funeral 
charges  and  the  legacies  and  bequests.  After  giving  some 
legacies,  he  gave  to  his  wife  £1,500,  and  all  his  household 
furniture  and  other  articles  mentioned.  He  then  gave  vari- 
ous other  pecuniary  legacies,  including  certain  legacies  to 
charitable  institutions  (which  he  directed  to  be  paid  out 
of  his  personal  estate),  and  after  referring  to  a  marriage 
settlement,  and  making  provision  for  payment  under  cer- 
tain circumstances  of  other  legacies  out  of  the  produce 
of  his  real  estate,  directed  that  in  the  event  of  his  death 
without  lawful  issue  (which  event  happened),  and  after  the 
death  of  his  wife  (which  event  happened  in  1876),  and  after 
the  payment  of  all  debts,  legacies,  and  bequests,  the  whole 
residue  of  all  his  remaining  property,  real  and  personal,  in 
England  should,  by  his  executors,  trustees,  or  administra- 
tors, be  divided  into  twelve  equal  portions,  whereof  three 
Sortions  should  be  given  to  the  children  of  his  late  aunt 
[rs.  Wingate,  equally  among  them,  the  descendants  (if 
any)  of  those  who  might  have  died  being  entitled  to  the 
benefit  which  their  deceased  parent  would  have  received  had 
he  or  she  been  then  alive ;  tnat  two  portions  should  in  like 
manner  be  given  to  the  children  and  descendants  of  his  late 
aunt  Mrs.  fiannerman  ;  two  portions  should  in  like  manner 
be  given  to  the  children  and  descendants  of  his  late  aunt 
Mrs.  Monteath ;  one  portion  to  the  children  and  descend- 
ants of  his  late  aunt  Mrs.  Cunningham  ;  one  portion  to  the 
children  and  descendants  of  his  late  aunt  Mrs.  Matthie ;  one 

Sortion  to  the  children  and  descendants  of  his  late  annt 
[rs.  Elder;  one  portion  to  the  children  and  descendants  of 
his  late  aunt  Mrs.  Finlayson  ;  and  that  the  remaining  twelfth 

!3ortion  should  be  given  to  the  children  or  descendants  of 
lis  late  maternal  aunt  Mrs.  Pearson ;  and  should  there  be 
no  children  or  lawful  descendants  of  any  of  his  aunt«  above 
named  remaining  at  the  time  these  bequests  should  become 
payable,  then  the  portions  of  his  residuary  estate  thereby 
devised  and  destined  for  such  of  them,  should  be  placed  in 
the  general  residuary  fund,  and  bestowed  as  part  thereof  as 
above  pointed  out.  The  testator  then  proceeded  thus: 
"And  seeing  that  a  large  portion  of  my  real  estate  must  be 
986]     sold  immediately  after  my  decease  for  the  *payment 
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of  1113^  just  debts  and  the  expenses  necessary  in  proving  this 
my  will  and  in  carrying  the  provisions  thereof  into  effect, 
and  that  great  loss  of  property  will  unavoidably  accrue  from 
the  hasty  conversion  of  land  into  money  in  these  times  of 
great  and  undue  depression,  through  that  most  unjust,  im- 
politic and  swindling  measure  of  restoring,  as  it  is  called,  the 
current  medium  ;  or  rather,  as  it  should  be  called,  a  measure 
to  compel  debtors  to  pay  their  creditors  double  the  amount 
that  was  due:  in  order,  therefore,  to  mitigate  in  some  de- 
gree this  dreadful  mischief  by  giving  longer  time  for  making 
the  necessary  arrangements,  I  hereby  declare  that  it  shall 
not  be  incumbent  on  my  executors,  trustees,  or  administra- 
tors to  pay  any  of  the  legacies  mentioned  in  this  mv  will 
sooner  than  two  years  after  my  decease,  neither  shall  the 
division  of  my  residuary  property  amongst  my  relatives  as 
above  stated  be  made  until  two  years  after  the  death  of  my 
beloved  wife  Caroline,  nor  until  all  the  other  legacies  and 
bequests  in  this  my  will,  or  which  I  may  hereafter  make  by 
any  codicil  thereto,  shall  have  been  duly  paid  and  dis- 
charged or  provided  for."  The  testator  directed  that  the 
surplus  of  the  moneys  arising' from  the  sale  of  his  real  estate 
after  payment  of  his  just  debts  should  be  placed  in  the 
funds,  or  on  mortgage  of  adequate  value,  to  provide  for  his 
wife's  annuity  of  £700  payable  to  her  under  their  marriage 
settlement.  The  testator  died  seised  and  possessed  of  con- 
siderable real  and  personal  estate. 

The  testator's  aunts  (above  named  and  referred  to)  left 
children,  but  all  such  children  had  long  since  died,  and 
many  of  such  children  had  left  descendants. 

The  plaintiff  was  a  great  grandson  of  Mrs.  Monteath,  one 
of  the  aunts,  and  claimed  to  be  entitled  as  a  descendant. 
His  grandparent  died  in  1830  ;  and  his  parent  died  in  1867. 

The  descendants  of  the  aunts  were  very  numerous,  and 
many  of  them  were  residing  out  of  the  jurisdiction  of  the 
court. 

The  bill  was  filed  on  the  15th  of  November,  1870,  for  the 
administration  of  the  estate.  The  widow  having  died,  and 
the  Chief  Clerk  having  made  his  certificate  showing  that  the 
co-heirs  were  certain  children  of  the  seven  aunts,  and  that 
the  next  of  kin  were  certain  children  of  the  aunts,  the  cause 
now  came  on  to  be  heard  upon  further  consideration  and 
upon  a  petition. 

*Eddis,  Q.C.,  and  Edward  Ford,  for  the  plaintiflf,  [987 
after  stating  the  facts,  said :  The  question  is  whether  the 
principle  in  Sibley  v.  Peiry  (')  applies  to  this  case,  and  it 

0)  7  Ves.,  622. 
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is  submitted  that  it  does  not.  The  word  "descendants" 
being  nomen  generalissimuvi^  like  issue,  will  include  the 
plaintiff  and  the  other  great  grandchildren.  There  is  nothing 
in  this  will  to  affect  the  ordinary  and  general  meaning  of  that 
word.  In  Sibley  v.  Perry  there  was  a  gift  to  persons  named, 
if  living  at  the  testator's  death,  but  if  they  snould  be  dead, 
then  he  willed  that  the  lawful  issue  of  those  dying  before  him 
should  take  the  share  which  their  respective  parents  would 
have  enjoyed,  and  it  was  held  that  though  the  word  "  issue" 
would  comprehend  all  "descendants,"  yet  there  it  must  be 
confined  to  children.  The  rule  applied  to  that  case  was,  that 
where  there  is  a  gift  to  "issue,"  with  a  direction  that  the 
issue  shall  take  a  deceased  parent's  share,  the  word  "issue" 
in  relation  to  "parent"  means  the  children  of  that  parent; 
but  there  is  nothing  here  to  indicate  that  "parent"  was 
meant  to  be  any  particular  parent  in  the  series  of  parents. 
If  the  words  "descendants  and  parent"  stood  alone  the 
case  would  be  the  same  as  "issue  and  parent,"  but  here 
the  word  "children"  was  usedj  and  the  gift  was  to  them 
and  to  the  "descendants"  of  those  who  might  be  dead, 
they  taking  their  parents'  share.  This  shows  that  the  tes- 
tator had  something  more  than  "children"  in  his  mind. 
In  Sibley  v.  Perry  it  was  not  decided  that  parents  could 
take  concurrently  with  their  children.  There  is  no  case 
where  the  decision  in  that  case  has  been  applied  to  descend- 
ants. Grandchildren  and  great  grandchildren  will  not^  it 
is  submitted,  take  together,  but  in  the  place  of  their  parents 
per  stirpes.  The  word  "descendants'^  means  those  in  any 
line  of  generation  who  may  happen  to  be  in  existence  at  the 
death  of  the  widow.  They  will  not  take  concurrently  with 
their  parents,  but  the  successive  generations  from  parents 
not  alive  will  take  per  stirpes:  Robinson  v.  Sijkes  (*).  This 
case  falls  within  the  decision  in  Ross  v.  Ross  (*),  and  a  more 
confined  rule  of  construction  than  was  applied  in  that  case 
would  have  the  effect  of  causing  an  intestacy,  which  the 
court  always  struggles  against. 
988]  *[They  also  referred  to  Oibson  v.  Fisher  (").; 
[Hall,  V.C,  referred  to  Rowland  y.  (}orsuch{^).\ 
Mackeson,  Q.C.,  and  W.  W,  Karslake^  for  great  grand- 
children of  Mrs.  Pearson — the  intermediate  generations  hav- 
ing died — in  the  same  interest,  submitted  that  it  would  be 
a  very  narrow  construction  of  the  language  of  this  will  if  it 
were  held  that  these  descendants  were  omitted  from  the 

(')  23  Beav.,  40.  («)  Law  Rep.,  6  Eq.,  51. 

(*)  20  Beav.,  646.  {*)  2  Cox,  187. 
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benefit  of  the  bequest.  The  primary  meaning  of  the  word 
*' descendants''  was  not  confined  to  "children,"  bat  in- 
cluded any  descendants.  It  was  clear  that  the  testator 
Intended  tnat  if  at  the  death  of  the  tenant  for  life  any  de- 
scendants remained,  they  should  take  a  portion  of  his 
residuary  estate. 

Bristowe,  Q.C.,  and  O,  I.  Foster  CooJce^  for  the  trustees  of 
the  will. 

Dickinson^  Q.C.,  and  H.  A.  Oiffard^  for  the  grandchildren 
of  Mrs.  Wingate,  referred  to  the  fact  that  they  were  in- 
terested in  three- twelfths  of  the  residue,  and  submitted  that 
the  intention  of  the  testator  was,  that  if  the  children  of  an 
aunt  were  alive  thev  should  be  entitled  to  take  shares  in  her 
portion  of  the  residue  ;  but  the  testator  supposed  that  one 
or  more  might  not  be  alive,  and  therefore  not  take  any 
benefit,  and  in  that  event  he  made  a  substitutionary  gift,  i.e., 
he  intended  that  if  any  of  the  children  should  be  dead  their 
children  should  tjike  their  parents'  share.  There  is  no  ref- 
erence to  more  than  one  class  of  parents.  The  decision  in 
Jioss  V.  Moss  (*)  is  not  so  applicable  to  this  case  as  those  in 
Sibley  v.  Perry  {*)  and  Pruen  v.  Osborne  {*),  and  it  is  sub- 
mitted that  the  principle  in  Sibley  v.  Perry  ought  not  to  be 
departed  from,  unless  it  can  be  shown  that  this  case  is  a 
clear  exception  to  the  general  rule  there  laid  down.  [They 
also  referred  to  Theobald  on  Wills  (*).] 

Boome^  for  another  legal  personal  representative  in  the 
same  interest. 

*Eddis,  in  reply.  [989 

Hall,  V.C:  lam  of  opinion  that  in  this  will  the  word 
** descendants''  must  receive  the  same  construction  as  the 
word  "issue,"  and  for  the  purpose  of  determining  this  ques- 
tion the  will  must  be  read  as  ii  the  word  "  issue"'  had  been 
in  it  instead  of  the  word  "descendants."  The  question  is, 
whether  the  case  of  Sibley  v.  Perry  ('•)  applies  to  this  case 
or  not.  It  has  been  contended  on  behalf  of  the  grandchildren 
of  Mrs.  Wingate  that  it  does  not,  because  of  the  case  of 
jRoss  V.  Ross  (*),  which  was  decided  in  1855,  but  that  case 
was  one  of  a  special  character,  and  must  be  considered  as 
resting  mainly,  if  not  entirely,  upon  its  own  circumstances. 
The  gift  there  was  to  the  children  of  Christian  Ross  who 
should  be  living  at  the  time  of  her  decease,  and  "of  the 
issue  if  any  then  living,"  the  issue,  if  more  than  one,  to  take 
equally  the  part  or  share  which  their  parent  would  have 
been  entitled  to  if  he  or  she  had  survived  the  said  Christian 

(»)  20  Beav.,  646.  (»)  11  Sim.,  182. 

(«)  7  Ves.,  622.  {*)  Page  166. 

22  Eng.  Rep.  75 
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Ross,  ''and  if  but  one,  then  to  take  a  child's  share."  That 
is  to  say,  that  although  there  was  first  mentioned  the  part  or 
share  bf  the  parent,  yet  what  was  given  and  intended  to  be 
given  in  fact  was  not  a  share  to  be  ascertained  simply  with 
reference  to  the  parent,  but  with  reference  to  the  child. 
The  child's  share  was  to  go  over,  and  that  might  well  go 
over  to  remoter  descendants  than  to  the  children  of  that  child. 
The  Master  of  the  Rolls,  in  his  judgment  ('),  laid  consider- 
able stress  upon  those  words  '*a  child's  share,"  and  said 
that  the  word  "issue"  was  confined  to  the  children  of  the 
parent,  but  that  the  word  "parent"  there  did  not  mean  the 
children  of  Christian  Ross,  but  might  mean  a  grandchild. 

I  must  consider  that  that  is  a  special  and  exceptional 
case,  depending  substantially  on  the  interpretation  given  to 
the  word  "parent"  and  the  use  of  the  word  "child,"  and 
is  not  the  ordinary  case  of  a  gift  of  a  parent's  share.  In  the 
present  case  that  does  not  occur,  because  the  gift  is,  taking 
the  case  of  Mt-s.  Wingate,  "  to  the  children  of  my  late  aunt 
.  .  .  .  equally  among  them,  the  descendants,  if  any,  of  those 
990]  who  may  have  died  being  entitled  to  the  *benefit 
which  their  deceased  parent  would  have  received  had  he  or 
she  been  alive."  That  is  the  share  of  the  parent.  The  gifts 
being  clearly  of  the  parent's  share,  it  does  not  appear  to  me 
that  the  case  is  to  be  determined  upon  the  fact  of  the  de- 
iscendants  being  included  in  the  original  gift,  although,  no 
doubt,  that  is  a  circumstance,  because  in  some  of  these  cases 
the  issue  have  been  included  in  the  original  gift,  and  that 
does  not  create  the  distinction  ;  and  after  the  case  of  Martin 
V.  Holgate  (*)  it  would  be  difficult  to  say  that  this  is  not  a 
gift  to  the  descendants  in  the  original  gift ;  but  whether 
that  would  be  so  or  not  it  appears  to  me  immaterial  for  the 
present  purpose. 

I  will  now  refer  to  the  other  authorities.  As  to  RdbhisoTi 
V.  Sykes  (*),  looking  at  the  will  in  that  case,  it  seems  to  me 
that  the  gift  was  so  expressed  as  not  to  come  within  the  in- 
fluence of  Sibley  v.  Perry  (*),  because  the  trust  there  was  for 
the  parents  and  then  for  the  children ;  but  if  any  child 
should  die  in  the  lifetime  of  the  husband  and  wife  leaving 
issue  then  living,  his  share  should  go  equally  between  tlie 
issue  of  such  child  when  and  at  such  time  as  the  respective 
shares  of  such  child  would  have  become  due  and  payable. 
The  question  did  not  arise  in  that  case.  It  is  true  the  Mas- 
ter of  the  Rolls,  in  his  judgment,  referred  to  Ross  v.  Ross  (*), 

(')  20  Beav.,  660,  668.  (*)  7  Ves.,  622. 

(«)  Law  Rep.,  1  II  L.,  176.  (»)  20  Beav.,  645. 

O  23  Beav.,  40. 
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but  not  in  a  way  to  throw  any  light  upon  the  present  discus- 
sion. He  referred  to  that  case  as  sh(5wing  that  where  issue 
are  included  in  the  word  "children,"  they  all  take  per 
stirpes^  and  that  parents  and  children  do  not  take  collec- 
tively together,  in  a  case  where  you  find  that  they  in  sub- 
stance are  only  taking  by  way  of  .  substitution  for  their 
deceased  parents. 

I  have  looked  at  several  other  authorities.  In  Smith  v. 
Horsfall  (*)  there  was  a  trust  for  the  five  cousins  who  should 
be  living  at  the  time  of  his  (the  testator's)  decease,  and  to 
the  issue  of  such  of  them  as  should  be  then  dead  leaving 
issue;  share  and  share  alike,  such  issue  respectivey  never- 
theless taking  between  them  a  parent's  share  only,  -and 
it  was  held  that  the  word  ''issue"  was  to  be  construed 
**  children,"  and  that  grandchildren  were  excluded.  The 
Master  of  the  Rolls  recognized  the  general  rule,  *and  [991 
leferred  to  Ross  v.  Ross  ('),  and  said  that  in  that  case  a  dif- 
ferent question  arose. 

In  uhodes  v.  Rhodes  (")  the  trust  was  for  the  issue.  I 
only  refer  to  that  case  for  this  reason,  that  the  trust  was  for 
the  testator's  children,  or  such  as  his  wife  should  appoint, 
and  if  she  should  make  no  disposition,  then  equally  amongst 
his  children  and  the  lawful  issue  of  such  as  should  be  dead, 
the  issue  to  take  no  greater  share  than  their  deceased 
parent.  And  the  Master  of  the  Rolls  was  of  opinion  that 
*' issue"  meant  ''children,"  and  said  there  were  many  cases 
where  the  word  "issue"  was  so  restricted. 

In  Steoenson  v.  Abingdon  (*)  the  Master  of  the  Rolls  bad 
to  construe  a  bequest  to  cousins  with  a  substituted  gift  to 
the  issue  of  any  dying  in  the  testator's  life,  the  issue  to  take 
their  parents'  shares,  and  the  Master  of  the  Rolls  said  he 
was  of  opinion  that  according  to  the  established  rule  the 
word  "issue"  was  to  be  confined  to  children  where  there 
was  a  reference  to  their  parents'  shares,  arid  that  he  must 
exclude  all  issue  that  there  were  not  children  of  the  cousins. 
It  appears  to  me,  therefore,  that  the  Master  of  the  Rolls  did 
not  mean  at  all  to  question  the  general  rule.  He  considered 
that  those  who  ask  the  court  to  depart  from  it  have  to  make 
out  a  special  case.  I  consider  that  he  did  depart  from  it  in 
Ross  V.  Ross^  but  I  must  apply  the  geneml  rule  to  the  case 
now  before  me,  and  the  consequence  will  be  that  the  class  to 
take  must  be  confined  to  the  cliildren  of  children,  that  is  to 
say,  grandchildren.     I  hold  that  the  grandchildren  took  as 

(»)  26  Beav.,  628.  («)  27  Beav.,  413. 

(*)  20  Beav.,  645.  (*)  31  Beav,,  806. 
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joint  tenants,  and  therefore  the  representative  of  a  deceased 
grandchild  would  be  excluded  because  of  the  joint  tenancy. 

A  further  (Question  arose  as  to  whether  -the  widow  was 
entitled  to  a  life  interest  in  the  income  by  implication. 

W.  Pearson^  Q.C.,  and  Byrne^  for  the  legal  personal 
representatives  of  the  widow :  Every  gift  by  this  will  was 
subject  to  the  wife's  life  interest.  There  is  a  declaration  in 
the  will  that  it  should  not  be  incumbent  on  the  executors  to 
992]  pay  any  of  the  legacies  sooner  than  two  years  *after 
her  decease;  nor  divide  the  residue  amongst  his  relatives 
before  that  time.  The  widow,  it  is  submitted,  was  entitled 
for  her  life  to  the  whole  of  the  income  of  the  real  and  per- 
sonal estate.  The  question  here  is  one  of  intention,  and 
that  is  manifested  by  the  language  of  the  will.  It  was  in- 
tended that  the  residuary  legatee  should  take  only  after  the 
death  of  the  widow.  That  intention  is  clearly  demonstrated. 
Where  there  is  a  devise  to  the  heir  after  the  death  of  A., 
that  is  an  implied  gift  of  a  life  estate  to  A.  The  children  of 
the  aunts  alive  at  the  testator's  death  would  be  the  co-heirs- 
at-law  and  next  of  kin,  and  form  the  class  to  whom  the  gif fe 
was  made  after  the  death  of  the  widow,  and  that  and  the 
other  parts  of  the  will  are  sufficient  to  enable  the  court  to 
imply  the  gift  of  a  life  estate  to  her.  Assuming  that  some 
of  the  children  died  in  their  parents'  lifetime,  the  children 
of  those  children  would  take  by  way  of  substitution,  and  in 
the  place  of  their  parents.  Mrs.  Win^te's  children,  for  in- 
stance, were  some  of  the  co-heirs.  If  all  had  died  their 
issue  (if  one  or  more)  would  have  been  co-heirs,  and  would 
take  under  the  residuary  gift.  The  number  of  persons  to 
take  under  that  gift  might  be  increased,  still  the  heirs  would 
be  in  the  class.  But  the  simple  question  is,  can  it  be  seen 
whether,  under  the  circumstances  in  which  the  gift  was 
made,  there  is  a  sufficient  manifestation  of  intention  that  a 
person  should  take  a  life  interest  before  the  corpus  became 
distributable.  The  authorities  clearly  show  that  the  widow 
was  entitled. 

[They  referred  to  Cockshott  v.  CocJcsJiott  (*) ;  Hutton  v. 
Simpson  (*) ;  Rex  v.  lahabitants  of  Bingstead  {*) ;  Rams- 
den  V.  Hassard  (*) ;  Bird  v.  Hunsdon  (*) ;  BlackweU  v. 
Bull  (•) ;  Humphreys  v.  Humphreys  Q  ;  Cock  v.  Cock  (*) ; 
Stevens  v.   Hale  (•) ;    Jarman    on    Wills  ('•) ;    Holland   v. 


0)  2  Coll.,  432. 
(*)  2  Vern.,  728. 
(»)  9  B.  <fe  C,  218,  288. 
(^)  8  Bro.  C.  C,  236. 
(*)  2  Sw.,  842. 


(•)  1  Keen,  176: 

0)  Law  Rep.,  4  Eq.,  475. 

(8)  21  W.  R.,  807. 

(»)  2  Dr.  <fe  S.  M.,  22. 

('0)  Page,  499. 
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Woods  {') ;  In  re  Blake's  Trust  (") ;  In  re  Smith's  Trusts  {*) ; 
Davies  v.  Hopkins  {*) ;  Theobald  on  Wills  (').] 

*Mac7ceso7i^  Q.C.,  and  W,  W.  Kar slake,  for  some  [993 
of  the  family  of  Mrs.  Monteath :  There  is  no  gift  whatever  of 
the  rents  and  profits.  The  testator  made  a  provision  for  his 
wife  for  her  life.  The  broad  principle  to  be  gathered  from 
the  cases  is,  that  where  there  is  a  gift  of  residuary  person- 
alty at  a  future  time,  that  gift  carries  with  it  the  intermedi- 
ate rents  and  profits,  and  they  form  part  of  the  capital ;  and 
where  there  is  a  gift  of  a  blended  fund  of  real  and  personal 
estate,  as  an  entirety,  at  a  future  period,  on  the  death  of 
a  specified  individual,  to  such  persons  as  shall  answer  a 
particular  description  at  that  time,  the  intermediate  rents 
and  profits  pass  with  the  capital  to  those  persons,  i.e.,  the 
rents  and  profits  follow  the  corpus  as  accessories.  The  tes- 
tator told  the  trustees  what  they  were  to  do  in  the  interval 
before  his  wife's  death,  and  it  cannot,  it  is  submitted,  be 
successfully  contended  that  there  is  an  implied  gift  of  a  life 
interest  to  his  wife. 

[They  referred  to  FitzHenry  v.  B6nner  (*),  Hodgson  v. 
Earl  of  Bective  ('),  Pursell  v.  Elder  ('),  Oenerey  v.  Fitz- 
gerald (•),  and  Smith  v.  Lomas  ('•).] 

Dickinson^  Q.C.,  and  H.  A.  Oiffard,  for  the  legal  per- 
sonal representative  of  one  of  the  co-heirs :  The  claim  now 
made  on  behalf  of  the  widow  is  not  warranted  by  author- 
ity or  principle  to  be  gathered  from  any  case.  In  addition 
to  claiming  the  benefit  of  the  arguments  against  the  conten- 
tion on  her  behalf,  it  is  submitted  that  it  is  not  necessary  to 
go  so  far  back  as  Oenerey  w,  Fitzgerald;  but  there  is  suffi- 
cient in  this  will  to  exclude  all  idea  of  the  widow  being  en- 
titled to  a  life  interest.  ^ 

[They  referred  to  Aspinall  v.  Petvin  (")  HvMon  v.  Simp- 
son ("),  Rex  V.  Inhabitants  of  Hingstead  ("),  Hodgson  v. 
Earl  of  Bective  (**),  and  Andrew  v.  Andrew  (**).] 

*H.  Walters  JSorne,  for  some  of  Mrs.  Matthie's  [994 
family,  submitted  that  the  intention  was  to  create  an  accu- 
mulation after  providing  for  the  payment  of  debts,  &c.,  and 
on  that  ground  there  was  no  necessary  implication  arising 
in  favor  of  the  widow  taking  a  life  estate. 


O  Law  Rep.,  11  Eq.,  91. 

(<)  Law  Rep.,  8  Eq.,  799. 

(»)  Law  Rep.,  1  Eq.,  79. 

(*)  2  Beav.,  276. 

(*)  Page  414. 

(•)  2  Drew.,  36. 

(')  1  H.  (&  M.,  876  898,  397. 

(«)  18  L.  T.  (N.S.),  208. 


(•)  Jac,  468. 

(")  10  Jur.  (N.S.).  742. 

('«)  1  8.  A  S.,  644. 

(>•)  2  Vern.,  722. 

('«)  9  B.  A  C,  218. 

(><)  10  H.  L.  .C,  666. 

(«6)  1  Ch.  D.,  410;  16  Eng.  R.,  824. 
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Bristowe^  Q.C.,  and  O.  L  Foster  Cooke^  for  great  grand- 
children of  Mrs.  Elder,  also  contended  that  there  was  no  gift 
by  implication  of  a  life  estate  to  the  widow,  and  they  referred 
to  Martin  v.  Holgate  (') ;  LanpJiier  v.  Buck  (') ;  Ackers  v. 
Phipps  (*) ;  Jarnian  on  Wills  (*^ ;  Hawkins  on  Wills  (*). 

TF.  Pearson^  in  reply :  I  suomit  that  the  claim  of  the 
widow  is  founded  both  on  authority  and  principle.  There 
is  no  gift  of  the  income  during  her  life.  Suppose  a  testator 
devised  a  real  estate,  and  made  a  bequest  of  personalty  to 
his  heir-at-law  and  next  of  kin,  or  suppose  he  said  that  on 
the  death  of  his  wife  he  gave  all  the  residue  of  his  real  and 
personal  estate  to  his  son,  could  it  be  contended  that  the 
widow  did  not  take  a  life  interest  by  implication  ?  There  is 
no  direction  to  accumulate.  If  the  widow  was  entitled,  there 
could  be  no  accumulation.  If  the  widow  did  not  take  a  life 
interest  by  implication,  then  I  admit  the  income  would  follow 
the  corpus  for  twenty-one  years,  and  that  between  that 
period  and  the  widow's  death  it  would  not  follow  the  corpus 
as  an  increment,  but  go  according  to  the  provisions  of  the 
Thelluson  Act  (39  j^  40  Geo.  3,  c.  98)  to  the  co-heirs-at-law 
and  next  of  kin. 

Hall,  V.C:  Two  or  three  questions  have  been  argued 
verv  elaborately  and  ably  as  to  the  true  construction  of  this 
will.  The  first  question  is,  whether  the  widow  took  a  life 
interest  by  implication  1  and  the  argument  addressed  to  me 
on  behalf  of  her  representatives  was,  that  in  order  to  give 
995]  an  estate  for  life  by  implication  it  *suffices  that  some 
one  of  the  persons  to  whom  the  property  was  given  after 
the  decease  of  the  person  named  m  the  will  should  be  the 
heir-at-law  or  next  of  kin  ; — the  fact  that  such  person  was 
the  heir-at-law  being  the  material  circumstance  as  regards 
the  real  estate,  and  that  he  was  the  next  of  kin  being  the 
material  circumstance  as  regards  the  personal  estate.  Sev- 
eral cases  have  been  referred  to,  in  wiiich  it  has  been  held 
that  there  was  a  life  estate  by  implication,  the  gift  over  being 
such  that  the  heir-at-law  was  included  among  the  persons 
to  whom  the  gift  was  made  after  the  death  of  the  person 
named.  But  some  of  those  cases  can  hardly  be  considered 
as  authorities  in  favor  of  the  general  proposition  ;  and,  in 
fact,  they  may  be  said  to  go  the  other  way,  as  they  were 
decisions  on  very  special  grounds.  The  earliest  case,  that 
of  Bird  V.  Hunsdon{^\  is  certainly  an  authority  in  favor  of 
a  life  estate  by  implication  ;  still  there  was  a  circumstance 

(')  Law  Rep.,  1  H.  L.,  175.  (*)  Vol.  1,  pp.  505,  616,  619. 

CO  2  Dr.  <k  Sm.,  484.  (»)  Page,  179. 

(»)  3  CI.  A  F.,  665.  («)  2  Sw.,  342. 
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ill  tluit  case  which  it  is  not  unimportant  to  bear  in  mind, 
viz.,  that  there  was  a  trust  of  the  income  for  maintenance 
of  the  person  named,  and  a  gift  over  after  her  death.  That 
is  a  case,  .looking  at  the  observations  in  the  judgment,  which 
cannot  be  taken  as  an  authority  establishing  the  general 
proposition  that  the  fact  of  the  heir,  or  co-heirs,  or  next  of 
kin  being  included  in  a  class  is  sufficient  in  itself  to  create 
an  estate  by  implication.  The  case  of  Aspinall  v.  Pet- 
mn  (*)  was  also  very  special  in  its  character.  It  was  the  case 
of  a  son  dying  without  issue  in  the  testator's  wife's  life, 
and  it  was  held  that  she  was  not  entitled  for  life ;  and,  so 
far  as  it  goes,  it  is  against  the  widow  taking  an  estate  by 
implication.  The  next  case,  that  of  Blackwell  v.  Bull{^)y 
involved  several  points,  and  it  was  not  considered  as  deciding 
tlie  general  question.  In  several  of  these  cases  the  interest 
of  the  widow  was  more  or  less  connected  with  the  carrying 
on  of  a  business  and  supporting  a  family,  which  seems  to 
have  been  a  sort  of  indication  as  to.  how  the  property  was 
to  be  enjoyed  during  her  life.  The  case  of  Cockshott  v. 
CockshoU  (*)  was  one  in  which  there  was,  upon  the  whole 
will,  a  clear  manifestation  that  the  testator  was  looking  to 
and  considering  the  fact  that  the  mother  would  be  the  per- 
son carrying  on  a  particular  business,  and  would  be  the 
head  of  the  *family  and  receive  the  income  for  the  [996 
purposes  of  the  family  generally.  The  circumstances  of 
that  case  were  special  and  peculiar,  and  not  applicable  to 
the  present.  In  Humphreys  v.  Humphreys {*)  it  was  held 
that  the  widow  took  a  life  estate  by  implication,  and,  prob- 
ably, that  is  the  strongest  authority  for  the  general  propo- 
sition. The  Vice-Chancellor  there  mentioned  many  of  the 
cases  which  have  been  referred  to,  and  among  them  Stevens 
V.  Hale  (*),  which  he  said  was  decided  on  the  special  facts, 
and  not  on  the  principle  involved. 

Having  regard  to  tne  terms  of  the  clause  in  the  will  pro- 
viding for  descendants  as  distinct  from  children,  although'it 
may  be  according  to  the  facts  that  out  of  so  large  a  class 
there  may  be  one  or  two  persons  who  would  answer  the 
description  of  next  of  kin  or  heirs-at-law  at  the  time  when 
the  will  was  made ;  yet,  notwithstanding  that,  it  appears  to 
me  to  be  a  most  important  and  material  circumstance  in 
considering  whether  it  was  intended  or  not  that  there  should 
be  a  life  estate  by  implication,  that  the  persons  to  take  ulti- 
ihately  under  the  particular  description  were,  to  a  very 

(')  1  S.  A  S.,  544.  (*)  Law  Rep.,  4  Eq.,  475. 

(«)  I  Keen,  176.  (»)  2  Dr.  &  Sm.,  22. 

(»)  2  Coll.,  432. 
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great  extent,  persona  who  were  unascertained  at  the  dates 
of  the  will  and  death  of  the  testator. 

The  testator  gave  the  whole  of  his  real  and  personal  es- 
tates to  trustees,  creating  a  trust  for  the  payment  of  his 
debts,  and  giving  power  to  sell  and  convert  his  property- 
all  or  part  of  it — into  money.  No  doubt  the  clause  is  a 
little  ambiguous  as  to  whether  it  amounted  to  a  conver- 
sion of  the  whole  of  the  property  into  money ;  but  the 
words  "or  as  much  as  they  shall  at  any  time  think  fit 
and  necessary  "  seem  to  me  to  mean  that  they  might  at  a 
particular  time  think  it  desirable  to  sell  only  a  portion,  but 
.  that  is  not  inconsistent  with  the  provision  in  reference  to 
the  ultimate  realization  of  the  whole.  We  must  look  at  the 
other  parts  of  the  will  to  see  whether  that  is  so  or  not.  I 
mention  that,  not  that  it  is  necessarily  concli;isive,  though  it 
might  be  said  to  have  a  material  bearing ;  but  if  it  has  any 
at  all,  it  is  not  unfavorable  .to  the  view  that  there  is  no  impli- 
cation  of  a  life  estate.  . 

[After  referring  to  the  circumstance  that  the  moneys  to 
arise  from  the  sale  or  sales,  or  the  rents  and  profits  of  the 
property,  were  made  applicable  to  paying  the  sums  in  the 
997]    will  mentioned — *the  costs,  charges,  debts,  legacies 
and  bequests ;  to  the  direction  to  pay  certain  particular  and 
specific  legacies  ;  the  other  small  provisions  ;  the  gift  to  the 
wife  of  £1,500,  and  the  household  furniture,  and  the  pro- 
vision in  reference  to  the  first  marriage,  his  Lordship  then 
read  the  gift  of  the  residue,  and  continued :]    It  is  a  dispo- 
sition by  the  testator  of  all  the  residue,  which  consisted  of 
real  and  personal  estate  existing  at  his  death,  as  well  as  of 
the  rents  and  profits  which  subsequently  accrued  from  the 
real  estate,  and  therefore  it  is  not  merely  a  gift  of  a  par- 
ticular corpus^  but  of  the  residue  of  a  fund  consisting  in 
part  of  pents  and  profits.     Then  there  is  a  clause  by  which 
the  testator  declared  it  should  not  be  incumbent  to  paj^  the 
legacies  sooner  than  two  years  after  his  decease.     The  testa- 
tor contemplated  that  possibly  the  legacies,  which  were  to 
be  paid  partly  out  of  rents  and  profits  and  partly  out  of 
the  corpus^  might  not  have  been  paid,  but  would  remain 
unpaid,  at  the  death  of  his  wife.     That  is  not  favorable  to 
the  wife  taking  a  life  estate.     The  testator  directed  that  the 
surplus  of  the  moneys  arising  from  the  sale  or  produce  of 
his  real  property,  after  payment  of  debts,  should  be  invested 
to  make  good  the  annuity  to  his  wife.     That  was  done  on 
the  footing  that  the  whole  would  be  converted  into  money. 
That  enables  me  to  say  that,  although  it  is  in  terms  a  mere 
power  to  sell,  yet  when  I  find  that  the  provision  was  to  sell 
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all  or  any  part,  or  so  much  as  they  should  think  fit,  I  think 
the  whole  was  intended  to  be  converted  into  money,  and 
kept  together  for  the  purpose  of  paying  the  annuity  to  his 
wife  for  life.  If  he  meant  to  give  his  wife  the  income  after 
paying  her  the  annuity  he  would  have  added,  **I  mean  her 
to  have  the  £700,  and  to  take  anything  beyond  if  there 
should  be  anything."  Taking  the  will  as  a  whole,  and 
bearing  in  mind,  as  I  consider  it  important  to  do,  \^ho  the 
class  are  who  are  to  take,  and  the  provisions  for  payment  of 
debts  and  legacies,  and  looking  at  the  period  of  two  years 
which  was  given  for  payment,  and  having  regard  to  all  the 
particular  circumstances  of  the  case,  I  nave  come  to  the 
conclusion  that  it  was  not  the  intention  of  the  testator  that 
the  wife  during  her  life  should  be  entitled  to  the  whole  in- 
come of  the  residuary  estate.  It  follows  that  the  whole 
income  goes  along  with  the  capital  of  the  fund,  subject  only 
to  this:  that  the  accumulation  must  stop,  *under  [998 
the  provisions  of  the  Thellusson  Act  (39  &  40  Geo.  3,  c.  98), 
at  the  end  of  twenty-one  years  from  the  testator's  death, 
and  from  that  time  the  income  must  be  separated,  and  it 
must  be  ascertained  how  much  arose  from  the  realty,  and 
how  much  from  personalty,  and  each  of  those  funds  will 
belong  and  be  payable  accordingly  to  the  persons  whom  I 
may  describe  as  the  real  and  personal  representatives  of 
the  testator,  or  those  who  claim  through  them  respectively. 
I  hold  that  the  residuary  estate  became  divisible  at  the 
death  of  the  widow,  instead  of  at  the  end  of  two  years  from 
her  death  ;  that  the  period  of  void  accumulation  <;eased  at 
the  death  of  the  widow ;  that  the  persons  claiming  under 
the  intestacy  take  those  accumulations  clear  of  all  the  costs 
of  the  suit,  which  must  come  out  of  the  general  fund,  in 
accordance  with  the  decisions  in  Eyre  v.  Marsdeni^),  Addie 
V.  Brown  ('),  Harloe  v.  Harloe  (*),  Alsop  v.  Bell  (*),  and  Miles 
V.  Harrison  (*). 

Solicitors:  Patrick;  Clarke^  Wood^cock  <&  Hyland^  ugeutQ 
for  Isaac  Cooke  &  Sons,  Bristol ;  Walter^  Moqjen  &  Son; 
Nelson^  Son  &  Hastings  ;  Phelps^  Sidgwick  <6  Biddle. 

Q)  4  My.  A  Cr.,  281.  (*)  24  Beav.,  451,  467. 

(•)  4  De  G.  A  J.,  179, 198.  (*)  Law  Rep.,  9  Ch.,  816. 

(»}  Law  Rep.,  20  Eq.,  471. 
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[6  Chancery  Division,  1.] 
M.R.,  Jan.  15;  March  19  :  C.A.,  June  12,  1877. 

*In  re  Stringer's  Estate. 
Shaw  v.  Jones-Ford. 

[1876     S.     268.] 


WiU — Ahttoluie  Oift  foUowed  hy  Oifi  over  of  Property  undisposed  of-^Devitee  difwg 
before  Teetator — Intentaey — Nomination  of  Executor — Truet  for  next  of  Kin— 
Estoppel — Achuncledgment  hy  Tenant  for  Life  of  Title  of  Remainderman. 

T.  S.  by  will  gave  his  real  and  personal  estate  to  his  brother  J.,  with  full  power  to 
sell  and  dispose  thereof  by  deed,  writing,  will,  or  otherwise,  and  appointed  him 
"  sole  executor :"  but  in  case  J.  should  not  dispose  of  the  said  real  and  personal  estate, 
or  any  part  thereof,  and  not  otherwise,  the  testator  gave  the  same,  or  such  part  thereof 
as  he  should  not  dispose  of,  to  J.  H.  for  life,  with  remainders  over ;  and  appointed 
another  executor.  The  testator  made  various  dispositions  with  special  reference  to 
the  alternative  of  the  survivorship  of  himself  or  J.  J.  died  in  the  testator's 
lifetime. 

21    On  the  testator's  death,  in  1803,  J.  H.,  claiming  as  tenant  for  life  under  *the 
will,  entered  into  possession  of  the  real  estate,  and  remained  in  possession  till  bis 
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death  in  1869.  He  also  received  the  income  of  the  personal  estate  from  the  testa- 
tor's personal  representatives  till  1863,  when  they  transferred  the  capital  to  him  on 
his  indemnifving  them.  By  a  deed  executed  in  1842,  the  then  personal  representa- 
tive had  declar^  that  he  held  the  personal  estate  upon  the  trusts  thereof  contained 
in  the  will  "  or  such  of  the  same  trusts  as  were  then  capable  of  taking  effect." 

J.  H.  having  by  will  devised  his  real  and  personal  estate  to  the  defendants,  the 
plaintiffs,  who  claimed  to  be  entitled  to  T.  S.'s  real  and  personal  estate  under  his 
gift  in  remainder  after  J.  H.'s  life  estate,  brought  an  action  to  establish  their  title 
against  the  defendants,  alleging  that  J.  H.  had  acknowledged  his  title  as  tenant  for 
life  only. 

On  a  demurrer  by  the  defendants,  on  the  ground  that  the  plaintiffs  had  no  title : 

Hdd,  by  the  Master  of  the  Rolls,  first  (following  Hughes  v.  EllU  (>)  ),  that  the  gift 
of  the  real  and  personal  estate  to  J.  was  an  absolute  gift,  and  that  all  the  gifts  over 
were  void ;  and  that,  consequently,  J.  having  predeceased  tlie  testator,  there  was  an 
intestacy ;  secondly,  that  J.  H.  was  not  estopped  from  setting  up  a  statutory  title 
to  the  real  estate  by  his  having  wrongfully  claimed  to  enter  as  tenant  for  life,  or  by 
his  acknowledgment  that  he  was  in  possesion  only  as  tenant  for  life ;  and,  thirdly, 
that,  as  to  the  personal  estate,  T.  S.  having  by  his  will  nominated  an  executor,  the 
will  created  a  trust  in  the  executor  for  the  next  of  kin ;  that  the  only  trust  of  the 
will  at  the  date  of  the  deed  of  1842  "  capable  of  taking  effect"  was  this  trust  for 
the  next  of  kin ;  and  that  the  plaintiffs  had  no  title  eiwer  under  the  will  or  under 
that  deed. 

Demurrer  allowed  with  costs. 

The  doctrine  of  estoppel  considered  and  explained. 

Hddt  on  appeal  by  the  plaintiffs  (reversing  the  decision  of  the  Master  of  the  Rolls 
on  the  first  point),  that,  taking  into  consideration  the  whole  will,  the  gift  to  J.  must 
be  read  as  a  gift  to  him  for  life  with  an  absolute  power  of  appointment,  and  with  a 
gift  over  if  J.  should  die  before  the  testator,  or  if  he  should  survive  but  not  dispose 
of  the  estate ;  and  that  in  the  event  which  had  happened  the  gift  over  was  valid. 

Whether,  in  the  absence  of  any  controlling  context,  such  a  gift  over  would  be 
valid  in  the  event  of  the  devisee  dying  before  the  testator — Queer e, 

Hugha  v.  EUU  (*)  and  Oreated  v.  Cheated  (')  questioned. 

Demurrer.  This  action  was  brought  by  John  Ralph 
Shaw  and  J.  A.  MacDougall  Nicholson  against  Cecil  Clare 
Jones-Ford,  J.  Cairstairs  Jones,  W.  Cope,  and  Sir  C.  H.  R. 
Boughton,  for  the  recovery  of  certain  real  and  personal 
estate  formerly  the  property  of  Thomas  Stringer,  of  which 
the  defendants  were  in  possession. 

The  statement  of  claim  as  amended  contained  the  follow- 
ing statements : — 

*Thomas  Stringer,  late  of  Stockport,  in  the  county  of  [3 
Chester,  made  his  will,  dated  the  28th  of  February,  1801, 
and  duly  attested  as  then  required  by  law  for  the  devise  of 
real  estate,  and  the  same  was  partly  as  follows:  "First,  1 
give  and  bequeath  unto  my  brother  John  Stringer  all  my 
real  and  personal  estate  and  effects  whatsoever  and  where- 
soever, with  full  power  and  authority  for  him  to  give,  sell, 
and  dispose  thereof,  or  of  any  part  thereof,  to  such  person 
or  persons  and  for  such  purposes  as  he  shall  think  fit  by 
any  deed  or  deeds,  writing  or  writings,  or  by  his  last  will 
and  testament  In  writing  already  executed  or  hereafter  to  be 
executed  by  him,  or  otherwise  ;  and  I  do  hereby  name  and 

(•)  20  Beav.,  193.  (•)  26  Beav.,  621. 
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appoint  him  the  sole  executor  of  this  ray  will ;  but  provided 
he  shall  not  dispose  of  my  said  real  and  personal  estate,  or 
any  part  thereof  as  aforesaid,  then,  and  not  otherwise,  I  do 
hereby  give,  devise,  and  bequeath  my  said  real  and  per- 
sonal estate,  or  such  part  or  parts  thereof  as  he  shall  not  so 
dispose  of,  in  the  manner  following."  The  testator  then 
devised  all  his  real  estates  in  Great  Britain  in  which  he  liad 
an  estate  of  inheritance  (except  those  held  on  mortgage  or 
trust)  to  the  use  of  John  Hesketh,  the  youngest  son  of 
Robert  Hesketh  the  elder,  during  his  life,*  with  remainder 
to  trustees  to  preserve  the  contingent  remainders,  witli 
remainder  to  the  use  of  the  first  and  every  other  son  of 
John  Hesketh  successively  in  tail  male,  and  in  default  of 
such  issue  to  the  use  of  Kobert  Hesketh  the  younger,  the 
second  son  of  the  said  Robert  Hesketh  the  elder,  lor  life, 
with  remainder  to  trustees  to  preserve  the  contingent  re- 
mainders, with  remainder  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male,  with  remainder  to  the  use  of 
John  Stringer,  of  Stockport,  cotton  manufacturer,  for  life, 
with  remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively in  tail  male,  with  remainder  to  the  testator's  own 
right  heirs  on  the  part  of  his  mother,  forever.  And  after 
giving  divers  legacies  and  annuities,  the  testator  gave  to 
Kobert  Hesketh  the  elder  and  M.  Daintry,  their  executors, 
administrators  and  assigns,  all  his  household  goods,  plate, 
china,  and  other  household  furniture  about  nis  dwelling 
house,  upon  trust  to  permit  the  same  to  remain  as  heirlooms 
for  the  use  of  all  such  persons  as  for  the  time  being  should 
be  entitled  to  the  freehold  of  his  said  house  by  virtue 
of  any  devise  or  limitation  thereof  by  his  said  will.  And 
4]  *aB  to  all  the  residue  and  remainder  of  his  estate  and 
effects  whereof  or  wherein  he  was,  or  at  the  time  of  his  death 
might  be  seised,  possessed,  or  interested,  not  thereinbefore 
disposed  of  (subject  to  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  legacies),  he  gave,  devised, 
and  bequeathed  the  same  to  his  executors  thereinafter 
named,  their  heirs,  executors,  administrators  and  assigns, 
upon  trust  with  all  convenient  speed  after  the  decease  of 
the  survivor  of  himself  and  his  said  brother  absolutely  to 
sell  and  dispose  of  the  same,  and  to  invest  the  money  so  to 
arise,  and  all  other  moneys  so  bequeathed  to  his  executors, 
in  the  purchase  of  freehold  hereaitaments  in  Stockport  or 
elsewhere  in  the  county  of  Chester  or  in  England ;  and  to 
settle  and  assure  the  hereditaments  so  to  be  purchased  to 
and  upon  the  like  uses  and  trusts  as  thereinbefore  declared 
concerning  his  real  estates  of  inheritance  thereinbefore  de- 
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vised,  or  as  near  thereto  as  existing  circumstances  would 
permit.  And  he  appointed  the  said  Robert  Hesketh  the 
elder  and  M.  Daintry  executors  of  his  will.  The  will  con- 
tained in  several  other  places  the  expression  '*the  survivor 
of  myself  and  my  said  brother." 

The  testator  died  in  March,  1803,  and  the  will  was  proved 
by  Robert  Hesketh  the  elder  alone,  the  other  executor  hav- 
ing renounced  probate. 

John  Stringer,  the  testator's  brother,  died  in  the  testator's 
lifetime,  having  by  his  will,  dated  in  October,  1802,  given 
all  his  real  and  personal  estate  to  his  brother,  the  testator 
Thomas  Stringer. 

Robert  Hesketh  the  elder  fwho  afterwards  went  by  the 
name  of  Robert  Bamford  Hesketh)  administered  the  testa- 
tor's personal  estate,  and  set  apart  the  surplus,  amounting 
to  more  than  £3,000,  upon  the  trust  declared  by  the  will. 

John  Bamford  Hesketh  (in  the  will  called  John  Hesketh), 
the  youngest  son  of  Robert  Bamford  Hesketh,  entered  into 
possession  of  the  real  estate  of  the  testator  as  devisee  for  life 
under  the  will,  and  continued  in  possession,  and  also  re- 
ceived the  income  of  the  surplus  of  his  personal  estate,  till 
his  death.  He  died  in  1869,  having  had  only  one  son,  who 
died  before  him  an  infant  and  unmarried. 

Robert  Bamford  Hesketh  the  younger  (in  the  will  called 
Robert  Hesketh  the  younger),  and  also  John  Stringer  of 
Stockport  (who  *was  a  different  person  from  John  [5 
Stringer  the  testator's  brother),  preaeceased  John  Bamford 
Hesketh  without  having  had  any  male  issue. 

At  the  time  of  the  death  of  Thomas  Stringer,  his  right 
heir  ex  parte  maternd  was  William  Nicholson,  under  whom 
the  plaintiffs  claimed. 

Robert  Bamford  Hesketh  the  elder  died  in  January,  1816, 
having  by  his  will,  dated  the  26th  of  May,  1811,  appointed 
his  son,  Lloyd  Hesketh  Bamford  Hesketh,  his  sole  executor. 

Lloyd  Hesketh  Bamford  Hesketh,  who  had  thus  become 
the  legal  personal  representative  of  Thomas  Stringer  as  well 
as  of  Robert  Bamford  Hesketh  the  elder,  possessed  himself 
of  the  residue  of  the  personal  estate  of  Thomas  Stringer, 
and  invested  a  portion  of  it  in  his  own  name  in  the  purchase 
of  £3,176  19^.  9d.  consols. 

Bv  a  deed-poll,  dated  the  8th  of  October,  1842,  Lloyd 
Hesketh  Bamtord  Hesketh  covenanted  and  declared  that  he, 
his  executors  and  administrators,  would  stand  possessed  of 
and  interested  in  the  said  sum  of  £3,176  19^.  ^d.  consols 
upon  the  trusts  and  subject  to  the  powers  and  provisions  in 
and  by  the  wills  of  John  Stringer  and  Thomas  Stringer  re- 
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spectively  expressed  and  declared  concerning  the  residue  of 
their  estate  and  effects,  or  such  of  the  same  trusts,  powers 
and  provisions  as  were  then  capable  of  taking  effect. 

Lloyd  Hesketh  Biamford  Hesketh  died  in  1861,  having  by 
his  will  appointed  the  defendant  Sir  C.  H.  R.  Boughtou, 
and  another  person  since  deceased,  his  executors,  who  after 
his  death  transferred  the  said  sum  of  £3,175  19^.  9d,  con- 
sols into  their  names. 

Lloyd  Hesketh  Bamford  Hesketh  during  his  life,  and  his 
executors  after  his  death,  paid  the  dividends  on  the  last 
mentioned  sum  to  John  Bamford  Hesketh,  as  the  person 
entitled  thereto  for  his  life,  under  the  trusts  of  the  will  of 
Thomas  Stringer,  until  the  month  of  April,  1863,  when  Sir 
C.  H.  R.  Bough  ton  and  his  co-executor  transferred  the  stock 
into  the  name  of  John  Bamford  Hesketh,  who  by  deed 
dated  the  4th  of  April,  1863,  covenanted  to  indemnify  the 
defendant  Sir  C.  H.  K.  Boughton  and  his  co-executor,  and 
the  estate  of  Lloyd  Hesketh  Bamford  Hesketh,  from  all 
losses  which  might  be  incurred  by  them  in  consequence  of 
of  such  transfer. 

John  Bamford  Hesketh,  by  his  will,  dated  the  28th  of 
June,  1862,  after  devising,  certain  real  estate  in  the  county 
6]  of  Denbigh,  *gave  and  devised  all  the  residue  of  his  real 
and  personal  estate  unto  and  to  the  use  of  the  defendants 
J.  C.  Jones  and  W.  Cope,  upon  certain  trusts  for  the  benefit 
of  his  grandson,  the  defendant  Cecil  Clare  Jones-Ford,  and 
appointed  them  his  executors.  He  died  in  the  year  1869,  and 
J.  C.  Jones  and  W.  Cope  entered  into  possession  of  the  real 
estate  of  Thomas  Stringer,  and  of  the  said  sum  of  consols, 
and  the  residue  of  his  personal  estate,  as  trustees  for  the 
defendant  Cecil  Clare  Jones- Ford,  who  was  an  infant. 

John  Bamford  Hesketh  always  during  his  life  admitted 
that  he  held  the  sum  for  his  life  only,  as  devisee  thereof 
under  the  limitations  of  the  will  of  Thomas  Stringer ;  and, 
amongst  other  acknowledgments,  he  wrote  a  letter  after  the 
death  of  his  son  in  July,  1839,  to  John  Ralph  Shaw,  one  of 
the  plaintiffs,  as  follows : — 

"In  answer  to  yours  of  the  5th  instant,  I  beg  to  inform 
you  that,  owing  to  a  most  melancholy  event  that  lately  hap- 
pened in  my  family,  you,  as  the  next  heir,  will  be  entitled 
to  the  Stockport  property  after  my  death,  unless  I  have 
again  a  male  heir,  which,  from  my  very  bad  health,  seems 
at  present  very  improbable." 

Robert  Bamford  Hesketh,  and  the  other  legal  }>ersonal 
representatives  of  Thomas  Stringer,-  also  recognized  and  ad- 
mitted the  title  of  John  Bamford  Hesketh  as  tenant  for  life 
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under  the  trusts  of  the  will  of  Thomas  Stringer  declared  of 
his  residuary  estate,  and  that  they  held  the  said  funds,  sub- 
ject to  such  life  estate,  in  trust  for  the  persons  entitled 
thereto  in  remainder  under  the  said  trusts. 

The  plaintiffs  claimed  to  establish  their  title  to  recover 
possession  of  the  real  and  personal  estates  devised  and  be- 
queathed by  the  will  of  Thomas  Stringer,  and  the  rents  and 
profits  accrued  since  the  death  of  John  Bamford  Hesketh, 
and  to  have  the  subsisting  trusts  of  his  will  carried  into  ex- 
ecution. 

The  defendants  Cecil  Clare  Jones-Ford,  J.  C.  Jones,  and 
W.  Cope  demurred  to  the  original  statement  of  claim  on  the 
ground,  that  the  plaintiffs  showed  no  title  to  the  property  in 
question. 

The  demurrer  was  heard  before  the  Master  of  the  Rolls 
on  the  15th  of  January,  1877. 

Davey^  Q.C.,  and  Afeddy  for  the  demurrer  of  the  defen- 
dants C*.  C.  Jones-Ford  and  others,  contended  that  the  gift 
in  the  will  of  *Thomas  Stringer  of  his  real  and  personal  [7 
estate  to  his  brother  John  Stringer  was  an  absolute  gift,  and 
that  the  gift  over  of  such  parts  as  he  should  not  dispose  of 
was  void  for  repugnancy.  Therefore  the  whole  of  the  limi- 
tations of  the  will,  under  one  of  which  the  plaintiffs  claimed, 
failed,  and  there  was  an  intestacy  as  to  both  real  and  per- 
sonal estate.  They  relied  on  Holmes  v.  Godson  {')j  Hughes 
v.  Ellis  (^\  and  In  re  Wilcock's  SetileTnent  {*). 

Bagshawe^  Q.C.,  and  Bevir,  for  the  plaintiffs,  admitted 
that  if  John  Stringer  had  survived  the  testator,  the  gift  over 
would  possibly  have  been  void ;  but  contended  that  as  he 
Lad  died  before  the  testator,  and  so  the  gift  to  him  never 
took  effect,  the  gift  over  was  good.  They  cited  Evers  v. 
C7iallis{*) ;  Avelyn  v.  Ward{*) ;  Meadows  v.  Parry {*) ;  Jones 
V.  Westcornb  {^). 

Macnaghten^  for  Sir  C.  H.  R.  Bough  ton's  demurrer. 

Jessel,  M.R.:  I  do  not  think  the  question  is  open  to 
fair  argument  before  me.  There  is  a  decision  in  point  more 
than  twenty  years  old,  namely,  HugTies  v.  ElliSy  which  is 
not  contravened  by  any  other  authority,  and  therefore  I 
have  no  right  to  overrule  it.  I  have  not  fully  heard  the 
argument  on  the  point,  but  I  do  not  feel  inclined  to  differ 
from  that  case.  Even  if  I  differed  from  it,  I  should  not 
overrule  it,  but  should  let  you  go  to  the  appeal  court.  The 
demurrer  must,  therefore,  be  allowed. 

C)  8  D.  M.  A  G.,  162.  (»)  1  Ves.  Sen.,  420. 

(«)  20  Beav.,  193.  (•)  1  V.  &  B.,  124. 

(»)  1  Ch.  D..  229;  15  Eng.  R.,  708.  (')  Prec.  Ch.,  816. 
(*)  7H.  UC,  531. 
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Baashawe  asked  for  leave  to  amend  the  statement  of  claim 
in  order  to  i-aise  more  clearly  the  case  that  the  defendants 
had  admitted  that  they  were  in  possession  under  the  limi- 
tations of  the  will,  and  were  estopped  from  denying  the 
plaintiffs'  title. 

The  Master  of  the  Rolls  gave  them  leave  to  amend. 

The  statement  of  claim  was  accordingly  amended,  and 
several  of  the  allegations  stated  above  were  then  introdued, 
8]  particularly  *the  statement  of  the  deed-poll  of  the  8tli 
of  October,  1842,  by  Lloyd  Hesketh  Bamford!^  Hesketh,  the 
deed  of  the  4th  of  April,  1863,  by  which  John  Bamford  Hes- 
keth covenanted  to  indemnify  the  estate  of  Lloyd  Hesketh 
Bamford  Hesketh,  the  letter  of  John  Bamford  Hesketh  to 
the  plaintiff  of  July,  1839,  and  the  allegation  of  admissions 
by  the  personal  representatives  of  John  Stringer  with  re- 
spect to  the  personal  estate  of  the  testator. 

The  defendants  again  demurred  to  the  amended  state- 
ment of  claim,  and  the  demurrer  was  heard  on  the  19th  of 
March. 

Davey,  Q.C.,  and  Medd,  for  the  demurrer  of  the  defen- 
dants C.  C.  Jones- Ford  and  others:  Your  Lordship  has 
already  decided  that  the  gift  in  the  will  of  Thomas  Stringer 
to  his  brother  John  Stringer  was  an  absolute  gift.  John 
Stringer  having  died  in  the  testator's  lifetime,  there  was  an 
intestacy,  but  John  Bamford  Hesketh,  through  whom  we 
claim,  on  the  testator's  death  entered  into  possession  and 
acquired  a  good  title  by  adverse  possession,  and  the  fact 
that  he  may  have  considered  himself  in  possession  as  tenant 
for  life  only  is  immaterial :  Paine  v.  Jones  (*).  It  is  clear, 
therefore,  that  the  plaintiffs  have  no  title. 

[They  were  stopped  by  the  court.] 

^agskawe^  Q.C.,  and  Bevir^  for  the  plaintiffs:  With 
regard  to  the  real  estate,  we  say  that  John  Bamford  Hes- 
keth having  entered,  according  to  his  own  admission,  as 
tenant  for  life  under  the  will,  the  defendants  claiming 
through  him  are  estopped  from  denying  the  validity  of  the 
will  and  the  title  of  the  remainderman  under  it:  Board  v. 
Board  (') ;  Anstee  v.  Nelms  (•) ;  Asher  v.  Whitlock  (*) ; 
Hawksbee  v.  Hawksbee  (*) ;  Attorney-General  v.  Munro  (*); 
Stone  V.  Godfrey  (') ;  Pole  v.  Pole  ('). 

Then  as  to  the  sum  of  consols  representing  the  testator's 
residuary  personal  estate,  the  deed-poll  of  the  8th  of  Octo- 

(')  Law  Rep.,  18  Eq.,  820 ;  9  Eng.  R.,  (*)  Law  Rep.,  1  Q.  B.,  1. 

832.  (*)  11  Hare  280. 

(*)  Law  Rep.,  9  Q.  B.,  48 ;  7  Eng.  R.,  (•)  2  De  U.  A  Siii.,  122. 

111.  (')  6D.  M.  AG.,  76. 

(»)  1  H.  &  N.,  225.  C)  2  Dr.  A  9m.,  420. 
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ber,  1842,  *expre8sly  declares  that  it  shall  be  held  upon  [9 
the  trusts  of  the  will.  The  deed  in  fact  constituted  an  ap- 
propriation of  the  fund  to  answer  the  trusts  declared  by  the 
will,  and  no  others. 

MacnagJiten^  for  Sir  C.  H.  R.  Boughton's  demurrer. 

Jessel,  M.R.:  This  case  originally  came  before  me  on 
the  supposed  doctrine  that  though  the  gift  over  by  the  will 
after  trie  death  of  John  Stringer  would  nave  been  void  if  he» 
had  survived  the  testator,  it  became  valid  because  he  died 
in  the  lifetime  of  the  testator ;  but  I  declined  to  accede  to 
.such  a  doctrine.  It  now  comes  before  me  on,  it  is  said,  this 
doctrine,  that  because  the  person  named  in  the  will  as  ten- 
ant for  life,  having  no  title,  had  entered  claiming  as  tenant 
for  life,  thereupon  on  his  death  the  supposed  remainder- 
man, who  has  no  title  either,  can  recover  against  his  devi- 
sees in  ejectment,  or,  as  we  call  it  now,  in  an  action  for  re- 
covery of  land,  under  some  notion  of  estoppel. 

As  I  understand  the  law,  the  man  who  recovers  land  must 
recover  it  on  his  own  title,  and,  according  to  my  former  deci- 
sion, supposing  it  to  be  correct,  the  remainderman  has  no  title 
at  all :  therefore  he  ought  not  to  be  able  to  recover  the  land. 

But  then  it  is  said,  the  tenant  for  life  entered  claiming  as 
tenant  for  life,  having  no  title  whatever,  and  because  he 
claimed  as  tenant  for  life,  and  for  many  years  thought  he  was, 
till  he  found  out  his  mistake,  therefore  he  cannot  deny  there 
was  a  remainder,  that  is  to  say,  because  a  man  wrongly 
claimed  and  succeeded  in  his  wrong  claim,  he  cannot  suggest 
that  anybody  else  may  have  a  wrong  claim.  I  do  not  un- 
derstand that  at  all. 

I  do  understand  the  doctrine  of  the  numerous  cases  cited, 
which  may  be  divided  into  two  classes.  The  first  is  that 
where  a  man  having  no  title  obtains  possession  of  land 
under  a  demise  by  a  man  in  possession,  who  assumes  to 
give  him  a  title  as  tenant,  he  cannot  deny  his  landlord's 
title ;  as,  for  instance,  if  he  takes  for  twenty-one  years  and 
be  finds  the  landlord  has  only  five  vears'  title,  he  cannot 
after  the  five  years  set  up  against  the  landlord  the^t^^  tertii^ 
though,  of  course,  the  real  owner  can  always  recover  against 
him.  That  is  a  perfectly  intelligible  doctrine.  He  took 
possession  *under  a  contract  to  pay  the  rent  as  long  [10 
as  he  held  possession  under  the  landlord,  and  to  give  it  up 
at  the  end  of  the  term  to  the  landlord,  and  having  taken  it 
in  that  way  he  is  not  allowed  to  say  that  the  man  whose 
title  he  admits,  and  under  whose  title  he  took  possession, 
has  not  a  title.  That  is  a  well  established  doctrine.  That 
is  estoppel  by  contract. 

22  Eng.  Kep.  77 
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Another  class  of  cases,  of  which  several  instances  were  re- 
ferred to,  is  this :  A  man  is  in  possession  of  land  with  a  de- 
fective title,  but  he  has  possession.  In  fact,  under  the  old  law, 
he  could  not  have  devised  without,  except  in  the  case  of  cer- 
tain reversions.  He  devises  to  a  man  for  life  with  remainder 
over.  The  devisee,  having  no  title  except  under  the  will, 
enters  under  the  will.  It  has  been  held  that  he  cannot  deny 
that  the  testator  had  a  right  to  devise  in  the  way  he  has  de- 
vised ;  that  is,  that  the  testator  had  a  sufficient  title  to  sap- 
port  the  devise  as  far  as  the  devisee  is  concerned — not  to  make 
the  devises  valid  which  were  invalid,  because  the  devises 
were  invalid  per  se  if  the  testator  had  insufficient  title. 

Therefore  the  whole  of  the  estoppel  is  this:  you  have 
entered  under  the  will  of  a  man  who  had  possession  as  far 
as  you  are  concerned :  possession  is  the  fee :  you  cannot  say, 
you  having  no  title,  that  he  had  less  than  the  fee  which  he 
purported  to  devise.  You  are  estopped  from  denying  his 
title  to  dispose  of  that  fee,  though  you  may  have  found  out 
afterwards  that  he  was  only  tenant  for  years,  or  tenant  from 
year  to  year,  or  tenant  for  life,  or  anything  else.  You  have 
got  possession  under  that  will,  and  possession  in  law,  as  far 
as  you  are  concerned,  of  the  fee.  All  that  I  understand. 
That  is  a  little  extension  of  the  doctrine  of  estoppel  by  con- 
tract, but  it  follows  on  the  same  principle. 

But  now  we  come  to  a  suggested  third  extension,  and  that 
is  this :  A  man  enters  under  a  will  which  contains  an  in- 
valid devise.  It  is  alleged  that  by  claiming  under  that  will 
and  getting  possession  ne  affirms  the  invalid  devise.  Now, 
I  cannot  see  the  distinction  suggested  between  the  case 
where  the  remainder  is  invalid  as  well  as  the  tenancy  for 
life,  and  the  case  where  the  remainder  alone  is  invalid.  If 
he  enters  rightfully  as  tenant  for  life,  and  the  next  remain- 
der is  invalid,  it  is  admitted  that  will  not  make  the  re- 
mainder valid,  because  he  had  only  a  right  to  his  tenancy 
11]  for  *life:  but  he  only  claims  as  tenant  for  life;  he 
admits  throughout  that  he  is  tenant  for  life,  and  he  pays 
charges  as  tenant  fot*  life.  He  enters,  not  upon  the  ground 
that  he  admits  the  title  of  the  remainderman,  but  upon  the 
g;*ound  that  he  claims  as  tenant  for  life. 

But  if  he  himself  enters  without  title,  it  is  said  that  be- 
cause he  has  no  title  himself  his  entry  gives  a  new  title  to 
the  remainderman.  I  cannot  see  it.  Suppose  the  defect  in 
the  tenancy  for  life  is  a  different  defect  from  that  of  the  re- 
mainderman :  suppose  the  gift  to  him  waq  void  for  remote- 
ness, and  the  gift  to  the  remainderman  was  void  as  being  to 
a  charity,  or  vice  versa.    How  can  it  be  said  that  his  eijtry, 
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though  wrongful  as  tenant  for  life,  estops  him  from  doing 
anything?  Why  cannot  he  set  up  the  defect  against  the 
remainderman?  Can  it  make  any  difference  if  it  happens 
to  be  the  same  defect?  Why  can  he  not  admit  the  defect, 
and  say,  "  I  find  now  I  have  no  claim  to  the  property"  ?  ilt 
does  not  appear  to  me  to  be  within  the  doctrine  of  estoppel 
at  all ;  neither  within  the  principle  of  the  doctrine,  nor 
within  the  authorities  which  established  the  doctrine ;  and  all 
I  can  say  is,  if  the  doctrine  is  to  be  extended,  it  must  be  by 
some  other  court  and  not  by  me.  That,  I  think,  disposes 
of  the  part  of  the  case  which  relates  to  the  real  estate. 

The  personal  estate  stands  on  rather  a  different  footing. 
The  gift  of  the  residue,  as  our  law  stands,  was  void  accord- 
ing to  my  construction  of  this  will :  not  void  as  a  gift  of 
residue,  because  the  executor  takes  it,  but  void  as  regards 
the  beneficial  interest.  The  executor  was  not,  therefore,  like 
the  tenant  for  life  of  the  real  estate,  wrongfully  in  posses- 
sion of  the  personal  estate,  but  rightfully  in  possession  of 
the  personal  estate ;  and  he  rightfully  held  it  as  trustee  for 
the  next  of  kin.  That  appears  to  me  to  dispose  of  the  whole 
argument,  because  the  sole  executor  who  proved  the  will 
was  Robert  Hesketh  the  elder,  and  he  held  the  property  as 
a  bare  trustee  for  the  next  of  kin. 

Then  Robert  Hesketh  the  elder  dies  in  1815.  Now,  as  I 
understand,  up  to  that  moment,  the  original  testator  having 
)died  in  1803,  the  next  of  kin  were  entitled  to  have  this 
money,  about  £3,000,  to  be  set  apart  and  appropriated  as 
part  of  the  residue.  *The  next  of  kin  were  clearly  [12 
entitled  to  it.  Robert  Hesketh  dies,  and  Lloyd  Hesketh 
becomes  his  legal  personal  representative ;  that  is,  as  I  un- 
derstand it,  legal  personal  representative  of  the  testator. 
Therefore,  Lloyd  Hesketh,  in  1815,  was  a  trustee  for  the 
next  of  kin.  How  could  he  by  any  declaration  of  trust  get 
rid  of  his  trust  ?  He  was  a  trustee  for  the  next  of  kin  suc- 
ceeding a  trustee  who  had  set  apart  and  appropriated  the 
fund.  I  do  not  see  how  he  got  rid  of  it.  He  died  in  1861, 
having  in  October,  1842,  many  years  before,  executed  a 
declaration  of  trust  by  which  he  says  this  money  was  to  be 
held  on  the  trusts  concerning  the  residue,  or  such  of  the 
trusts  as  were  then  capable  of  taking  effect,  and  none  of 
the  trusts  were  in  law  capable  of  taking  effect,  excepting 
that  trust  which  the  law  imposes  upon  an  executor  as  being 
tnistee  for  the  next  of  kin.  That  was  a  trust,  and  a  trust 
created  by  the  yvill,  because  the  nomination  of  the  executor 
makes  the  executor  a  trustee  in  our  law  and  nothing  e}se. 
It  is  a  trust  of  the  will,  and  created  by  the  will. 
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If  there  had  been  no  executor  the  next  of  kin  would  have 
taken,  but  the  nomination  of  the  executor  vests  the  per- 
sonal estate  in  the  executor  as  trustee  for  the  next  of  kin. 
Therefore  there  was  a  good  trust  for  the  next  of  kin  created 
by  that  will  by  reason  of  the  naming  of  the  executor  who 
proved  it,  and  therefore  there  was,  in  my  opinion,  a  good 
trust  for  the  next  of  kin  capable  of  taking  erfect. 

It  does  not  appear  to  me,  therefore,  that  the  declaration 
of  trust  gave,  as  it  has  been  argued,  any  further  title  to  the 
persons  claiming  under  the  will  than  they  would  have  had 
without  it. 

In  other  words,  the  next  of  kin  appear  to  me  np  to  that 
time  to  have  had  a  title.  As  to  the  question  whetner  they 
have  since  lost  that  title  or  not,  I  give  no  opinion,  for  it  is 
not  before  me  now ;  but  it  does  not  appear  to  me  that  any 
further  title  could  have  been  acquired  under  the  will  by  rea- 
son of  the  act  of  Lloyd  Hesketh  in  1842,  which  was  not 
possessed  before. 

That  being  so,  it  seems  to  me  that  the  claim  as  regards  the 
personal  estate  does  not  depend  on  the  doctrine  of  estoppel 
at  all.  Lloyd  Hesketh  died  in  1861.  He  made  his  will,  and 
his  executors  transferred  the  fund  in  1863  to  John  Bamford 
13]  Hesketh,  who  ^apparently  had  no  title.  Whether  or 
not  that  destroys  the  title  of  the  next  of  kin  it  is  not  for 
me  to  say  now,  but  certainly  it  cannot  be  an  act  of  estoppel 
to  give  the  plaintiffs  any  title.  The  fund  has  simply  been 
transferred  to  the  wrong  man  ;  therefore,  according  to  this 
claim,  even  John  Bamford  Hesketh  had  no  title. 

It  appears  to  me  that  as  regards  the  personal  estate  the 
claim  fails  simply  for  want  of  title  to  the  property. 

On  all  these  grounds  the  demurrers  must  be  allowed, 
with  costs. 


From  this  decision  the  plaintiffs  appealed.  The  appeal 
was  heard  on  the  12th  of  June. 

Bagshawe^  Q.C.,  and  Bevir^  Q.C.  {De  Castro  with  them), 
for  the  appellants  :  We  contend,  in  the  first  place,  that  the 
limitations  in  the  will  subject  to  the  gift  to  John  Stringer 
are  valid ;  and,  in  the  second  place,  that  the  conduct  of  the 
defendants  has  estopped  them  from  denying  the  title  of  the 
plaintiffs. 

As  to  the  first  point,  the  effect  of  the  gift  is  to  give  an  es- 
tate for  life  to  John  Stringer,  with  a  general  power  of  ap- 
pointment. This  is  clear  from  the  whole  scope  of  the  will, 
and  the  court  cannot  construe  such  a  claim  as  this  without 
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having  recourse  to  the  whole  will,  in  order  to  ascertain  the 
intention  of  the  testator. 

But  confining  our  attention  to  the  words  of  the  clause 
itself,  the  gift  over  may  still  be  supported.  Admitting  that 
there  is  a  gift  in  fee  of  the  real  estate  and  an  absolute  gift 
of  the  personalty,  a  gift  over,  if  the  devisee  does  not  dis- 
pose of  it,  is  not  void  if  the  devisee  never  actually  becomes 
entitled  to  any  interest.  John  Stringer  died  before  the  tes- 
tator, and  his  name  may  be  struck  out  of  the  will.  In  this 
respect  the  case  differs  from  Holmes  v.  Godson  (*),  and  the 
other  cases  relied  on  by  the  defendants.  It  is  an  alternative 
gift,  and  comes  under  the  authority  of  Doe  v.  Olover{*)  and 
^all  V.  Warren  (•). 

James,  L.J.:  We  will  hear  the  counsel  for  the  defen- 
dants on  this  point  before  proceeding  to  consider  the  second 
questioft. 

*Jos/iua  Williams,  Q.C.,  and  Davey,  Q.C.  {Medd  [14 
with  them),  for  the  defendants :  It  is  impossible  to  construe 
the  words  of  the  gift  to  John  Stringer  except  as  an  absolute 
gift.  The  words  are,  "all  my  real  and  personal  estate  and  ef- 
fects," and  the  devisee  is  to  nave  power  to  dispose  of  them  by 
deed,  will,  or  otherwise:  Doe  v.  Thomas  {*) ;  Bradley  v.  West- 
cott  (•) ;  Tomlinson  v.  Deighton  (').  That  being  so,  it  follows 
that  the  gift  over  is  void  for  repugnance:  Barton  v. 
Barton (^)\  Holmes  v.  Godson{^)\  ureated  v.  Oreaied(^)\ 
Monypenny  v.  Dering  (*) ;  Proctor  v.  Bishop  of  Bath  and 
Welts  (*•). 

Baggallay,  L.J.,  referred  to  Sherratt  v.  Bentley  (^^)J] 

The  fact  that  the  devisee  died  in  the  lifetime  of  the  testa- 
tor cannot  make  a  sift  valid  which  was  in  its  inception  void 
for  repugnance.  The  express  point  was  decided  in  Hughes 
V.  Ellis  ("). 

James,  li.J.:  I  am  of  opinion  that  the  demurrer  in  this 
case  ought  not  to  have  been  allowed,  but  ought  to  have 
been  overruled.  I  concede  entirely  the  arguments  which 
have  been  addressed  to  us  bv  Mr.  Williams  and  Mr.  Davey, 
that  the  words  '*  I  give  and  bequeath  unto  my  brother  John 
Stringer  all  my  real  and  personal  estate  and  effects  whatso- 
ever and  wheresoever"  would  have  given  the  fee  simple  of  the 
realty  and  an  absolute  property  in  the  personalty,  and  that 
the  superadded  words  ''with  full  power  and  authority  for 

(»)  8  D.  M.  A  G.,  162.  f )  8  K.  A  J.,  612. 

(•)  1  C.  B.,  448.  (8)  26  Beav.,  621. 

(»)  4  K.  &  J.,  603 ;  9  H.  L.  C,  420.  (»)  2  D.  M.  A  G.,  146. 

(*)  3  A.  A  E..  123.  (»•)  2  H.  Bl.,  368. 

(»)  13  Ves.,  446.  (")  2  Mv.  A  K.,  149. 

(•)  1  P.  Wma.,  149,  170.  (>«)  20  Beav.,  192. 
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him  to  give,  sell  and  dispose  thereof,  or  of  any  part  thereof, 
to  such  person  or  persons  and  for  such  purposes  as  he  shall 
think  fit,  by  any  deed  or  deeds,  writing  or  writings,  or  by  his 
last  will  and  testament  in  writing  already  executed,  or  here- 
after to  be  executed  by  him  or  otherwise,"  were  merely  super- 
fluous words,  gucB  non  nocentj  and  would  have  left  the  abso- 
lute gift  untouched.  It  is  settled  by  authority  that  if  you 
five  a  man  some  property,  real  or  personal,  to  be  his  abso- 
5]  lutely,  then  you  cannot  by  your  will  ^dispose  of  that 
property  which  becomes  his.  You  cannot  say  that,  if  he 
does  not  spend  it,  if  he  does  not  give  it  away,  if  he  does 
not  will  it,  that  which  he  happened  to  have  in  his  posses- 
sion, or  in  his  drawer,  or  in  nis  pocket  at  the  time  of  his 
death,  shall  not  go  to  his  heir  at  law  if  it  is  realty,  or  to  his 
next  of  kin  if  it  is  personalty,  or  to  his  creditors  who  may 
have  a  paramount  claim  to  it.  You  cannot  do  that  if  you 
once  vest  property  absolutely  in  the  first  donee.  That  is 
because  that  which  is  once  vested  in  a  man,  and  vested  de 
facto  in  him,  cannot  be  taken  from  him  out  of  the  due 
course  of  devolution  at  his  death  by  any  expression  of  wish 
on  the  part  of .  the  original  testator.  But  that,  I  should 
have  thought,  did  not  apply  to  a  case  where  the  original 
gift  never  did  take  effect  at  all,  because  then  there  is  no  re- 
pugnance. There  may  be  repugnance  between  the  gift  over 
and  the  gift  intended  to  be  male,  but  I  am  not  quite  sure 
that  that  ought  to  have  applied  to  a  case,  supposing  the 
point  arose,  where  there  was  simply  the  death  of  the  per- 
son creating  a  lapse.  True,  there  are  two  authorities  cited 
of  the  late  Master  of  the  Rolls,  Hughes  v.  Ellis  (*)  and 
Oreaied  v.  Oreated  ('),  one  of  which  seems  to  me  very  simi- 
lar to  this  case.  I  think,  if  it  were  necessary  for  us  to  deal 
with  these  cases,  I  should  be  slow  to  express  my  assent  to 
them.  But  it  appears  to  me  that  upon  the  true  meaning  of 
this  will,  taking,  as  we  are  bound  to  take,  not  only  this  par- 
ticular clause,  but  every  part  of  the  will,  into  considera- 
tion, the  testator  has  in  the  plainest  manner  possible,  short 
of  express  words,  provided  for  the  event  of  his  brother's 
death.  In  the  first  place,  I  should  say  that  I  think  that  the 
better  construction  of  this  will  is,  that  the  testator  only 
made  his  brother  tenant  for  life,  because  you  have  not  only 
got  those  words,  that  is  to  say,  the  gift  and  power  super- 
added, and  a  gift  over  if  he  does  not  in  terms  execute  that 
power,  but  you  have  subsequent  gifts  which  would  seem  to 
be  wholly  inconsistent  with  there  being  an  absolute  gift  in 
the  first  place  to  the  brother.     First  of  all,  there  is  an  ap- 

(«)  20  Beav.,  192.  O  26  Beav.,  621. 
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pointment  of  executors.  It  seems  to  me  to  be  wholly  irre- 
concilable, upon  any  ordinary  principle,  with  the  notion 
that  he  was  only  dealing  with  that  which  the  brother  should 
not  have  spent  or  given  away  in  his  lifetime.  The  words 
are,  ''  I  give  and  bequeath  unto  the  said  Robert  Hesketh  the 
elder  and  Michael  *Daintry  (ray  executors),  their  ex-  [16 
ecutors,  administrators,  and  assigns,  all  my  household 
goods,  china,  and  other  household  furniture  .  .  .  and  as 
for  and  concerning  all  the  residue  and  remainder  of  my  es- 
tates and  effects  of  what  nature  or  kind  soever  and  where- 
soever situate,  ...  I  do  hereby  give,  devise,  and  bequeath 
the  same  unto  my  executors  hereinafter  named,  their  ex- 
ecutors, administrators  and  assigns,  upon  the  trust  and  to 
the  intent  and  purpose  that  they  or  the  survivor  of  them, 
or  the  heirs,  executors  or  administrators  of  such  survivor, 
shall  and  do  with  all  convenient  speed" — not  after  the  de- 
cease of  the  brother,  but — "after  the  decease  of  the  sur- 
vivor of  me  and  my  said  brother  absolutely  sell  and  dispose, 
&c."  That  means  ''as  soon  as  conveniently  may  be  after 
the  decease  of  my  said  brother,  if  he  shall  survive  me,  but 
immediately  aft^r  my  decease  if  I  shall  survive  him."  All 
that  seems  to  be  absolutely  inconsistent  with  the  notion  that 
the  testator  had  given  everything  to  his  brother  if  his 
brother  survived  him,  and  that  he  was  only  purporting  to 
deal  with  that  part  of  his  property  which  the  brother  should 
not  have  been  minded  to  have  disposed  of  in  his  lifetime. 

Then  when  we  look  at  the  rest  of  the  will — and  I  think 
that  on  this  demurrer  we  are  at  liberty  to  look  at  the  whole 
will — we  find  that  it  is  full  of  gifts  to  take  effect  after  the 
death  of  the  survivor  of  the  testator  and  his  brother.  There 
is  a  gift  to  a  housekeeper  who  may  be  in  their  service  at 
the  time  of  the  death  of  the  survivor.  Then  there  is  a  gift 
of  an  annuity  to  take  effect  upon  the  death  of  the  survivor, 
and  so  on ;  and  other  gifts  of  the  same  character. 

I  am  of  opinion  that  all  these  things  show,  and  lead  to  the 
necessary  implication,  that  the  testator  was  not,  in  the  sub- 
sequent part  of  his  will,  nrerely  dealing  with  the  part  of  his 
estate  which  should  be  left  undisposed  of  by  his  brother ; 
that  he  nieant  to  make  provision  for  that  which  might  occur 
in  the  case  of  the  brother's  death  in  his  lifetime.  I  think 
the  natural  and  proper  meaning  of  it  would  be,  taking  the 
whole  context  of  the  will,  to  say,  notwithstanding  there  is  a 
gift,  in  the  iirst  instance,  of  the  real  and  personal  estate  in 
terms  purporting  to  be  an  absolute  gift  out  and  out  of  the 
whole,  that  the  gift  is  cut  down  to  an  estate  for  life  with 
that  which  is  practically  exactly  the  same  thing,  an  abso- 
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17]  lute  *power  of  appointment  and  disposal  in  any  wa 
in  which  the  legatee  might  think  fit.  At  all  events,  if  it  is 
not  that,  there  is  abundant  evidence,  to  my  mind,  upon  the 
whole  context  of  this  will,  that  the  testator  did  intend  to 
apply  the  directions  he  has  made  to  the  event.,  among  others, 
or  his  being  the  survivor  of  the  two,  his  brother  and  him- 
self, which  would  necessarily  imply  a  gift  in  case  of  the 
death  of  his  brother  in  his,  the  testator's,  lifetime ;  and  that 
there  is  no  straining  of  the  words  of  the  will,  if  you  read, 
"But  provided  he  shall  not  dispose  of  my  real  and  personal 
estate  or  any  part  thereof,"  as  meaning  "But  provided  he 
shall  not  live  to  dispose  of  my  real  and  personal  estate  or 
any  part  thereof,  or,  if  living,  shall  not  dispose  of  them, 
then  I  do  hereby  give  it  in  manner  following.'^ 

Whichever  way  you  take  it,  it  seems  to  me  the  real  mean- 
ing of  the  gift  over  is  that  it  was  to  be  in  case  the  brother 
did  not  live  to  dispose  of,  or,  if  living,  did  not  dispose  of, 
the  real  estate.  That  being  so,  it  appears  to  me  the  gift 
over  is  not  made  void  by  those  words  by  its  being,  as  it  is 
said  to  be,  a  violation  of  the  rule  that  a  man  cannot  create 
a  new  course  of  devolution  in  a  gift  once  given,  for  that  is 
what  I  hold  to  be  the  meaning  of  the  word  "repugnant." 

I  am  of  opinion  that  the  demurrer  ought  to  have  been 
overruled. 

Baggallay,  L.  J.:  I  am  of  the  same  opinion.  It  appears 
to  me  that,  when  you  consider  it,  the  primary  gift  in  favor 
of  the  brother  John  Stringer  is  divided  into  tnree  portions, 
the  gift  itself,  the  power  conferred,  and  the  gift  over  in  the 
event  of  the  power  not  being  exercised.  Now  there  can  be 
no  question  upon  the  words  of  the  gift,  taken  per  sCy  that 
they  give  an  estate  of  inheritance  in  the  freehold  property 
and  real  estate,  and  an  absolute  interest  in  the  personal 
property.  So,  also,  as  regards  the  power  conferred.  If  we 
stop  with  the  power  so  conferred  it  is  merely  conferring  on 
the  devisee  and  legatee  a  power  of  doing  that  which  would 
have  been  incidental  to  the  estate  previously  given  to  him. 
Bat  when  we  come  to  take  into  consideration  the  gift  over 
in  default  of  the  power  being  exercised,  then  the  fact  of  the 
18]  power  having  been  previously  *given  becomes  of  some 
importance,  and  it  is  the  duty  of  the  court  to  reconcile,  as  far 
as  it  can,  all  the  various  provisions  contained  in  the  will,  so 
as  to  give  effect  to  a  reasonable  construction  of  the  whole 
will.  We  find  the  gift  over  is  in  the  following  terms,  "  pro- 
vided he"  (that  is,  his  brother)  "shall  not  dispose  of  my 
said  real  and  personal  estate,  or  any  part  thereof  as  afore- 
said," and  then  there  is  another  disposition  of  the  property. 
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Now  I  quite  agree  that  if  that  proviso  was  only  to  take 
effect  in  the  event  of  the  brother  surviving  the  testator,  and 
not  disposing  of  the  property  pursuant  to  the  power  pre- 
viously given  to. him,  the  proviso  would  be  repugnant,  and 
might  be  rejected  on  that  account.  But  I  am  of  opinion 
that  it  was  the  intention  of  the  testator  to  provide  oy  his 
will  as  well  for  the  case  of  his  brother  dying  in  his  lifetime, 
and  therefore  never  having  an  opportunity  of  exercising  the 
power  of  appointment,  as  for  the  case  of  his  brother  surviv- 
ing him,  and  thereby  only  exercising  it  to  a  partial  extent. 
I  think  that  is  abundantly  clear  when  you  have  regard  to 
the  other  parts  of  the  will,  because  we  find  a  constant  refer- 
ence to  the  survivorship  not  only  of  the  brother  of  the  testa- 
tor, but  also  of  the  testator  himself,  in  other  words,  to  the 
alternative  of  his  brother  predeceasing  him.  A  number  of 
legacies  are  to  be  paid  on  the  decease  of  the  survivor, 
whichever  may  happen  to  be  the  survivor ;  certain  parts  of 
the  estate  are  to  be  sold  on  the  decease  of  the  survivor, 
whichever  may  happen  to  be  the  survivor;  and  then,  as 
regards  the  other  portions  of  the  property,  they  are  to  be 
inventoried  immediately  on  the  deatn  oi  the  testator  himself, 
and  henceforth  they  become  heirlooms.  All  these  directions 
throughout  the  will  appear  to  me  to  point  out  clearlj  that 
the  testator  intended  in  the  proviso,  or  rather  in  this  gift 
over,  in  the  event  of  the  power  not  being  exercised,  to  pro- 
vide for  the  case  of  its  not  being  exercised  by  reason  of  his 
brother  never  having  the  opportunity  of  exercising  it,  as 
well  as  for  the  event  of  his  brother  having  the  opportunity 
of  exercising  it,  but  not  doing  so  to  the  fullest  extent. 

Then,  if  that  is  the  true  interpretation  to  be  given  to  this 
gift  over,  it  comes  to  the  same  thing  as  if  he  had  said, 
''Provided  my  brother  shall  die  in  my  lifetime,  or  provided 
he  shall  survive  me  and  not  exercise  the  power  hereinbefore 

f'ven,  then  I  give  the  *estate  over."  On  the  whole,  [19 
think  that  the  only  way  to  give  effect  to  all  the  provisions 
in  the  will  is  to  hold  that  the  testator  gave  to  his  brother  a 
life  estate  with  a  power  of  appointment  and  disposition  over 
the  real*  and  personal  estate,  and  with  regard  to  that  real 
and  personal  estate  as  to  which  there  was  no  exercise  of  the 
power  or  disposition,  the  various  provisions  of  the  afterpart 
of  the  will  were  to  take  effect. 
Bbamwell,  L.J.:  I  am  of  the  same  opinion. 
Solicitors  for  plaintiff:  O,  L.  P.  Eyre  &  Co.^  agents  for 
Garnett,  Tarbet  &  Tinne,  Liverpool. 

Solicitors  for  defendants :  Hughes  &  Sons  ;  Bennett^  Daw- 
son &  Bennett. 

22  Eng.  Rep.  78 
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[6  Chancery  Diyision,  19.] 
C.A.,  June  20,  1877. 

WooLF  V.  Pemberton. 

Practice — In/ant  Plaintiffs — Next  Friend— Right  of  Father  to  be  Next  Friend. 

A  testator  gave  life  annaities  to  his  six  nephews  and  nieces,  and  directed  the 
residue,  which  was  of  lar^e  amount,  to  be  accumulated  for  twenty-one  years,  and  then 
to  be  divided  among  such  of  the  six  as  should  be  then  living:,  with  a  proviso  sub- 
stituting the  issue  of  any  who  died  within  that  period  for  their  parents.  A  person 
nominated  by  the  executors  commenced  an  action  against  the  executors  for  adminis- 
tration of  the  estate,  as  next  friend  of  the  Infant  children  of  one  of  the  nephews,  and 
at  once  obtained  a  decree.  The  &ther  of  the  infants,  who  had  no  adverse  interest  to 
them,  and  against  whom  there  was  no  imputation,  appeared  to  have  been  informed 
that  a  suit  was  pending  for  the  administration  of  the  estate,  but  was  not  aware  that 
his  children  were  the  plaintiffs  until  after  the  decree  had  been  made.  He  then  ap- 
plied to  be  substituted  as  next  friend.  Little,  V.C,  refused  the  application,  on  the 
ground  that  there  was  no  authority  laying  down  that  where  a  suit  is  aboat  to  be 
instituted  on  behalf  of  infants  a  communication  must  be  made  to  their  father : 

Jleldf  on  appeal,  that  the  father  ought  to  be  substituted  as  next  friend. 

Joseph  Greenough  died  on  the  30th  of  March,  1877, 
possessed  of  property  of  the  estimated  value  of  £250,()00  and 
upwards.  By  his  will  he  gave  an  annuity  to  his  wife  dur- 
ing widowhood,  and  a  life  annuity  of  £240  to  each  of  his  six 
20]  nephews  *and  nieces  therein  named,  and  after  giving 
some  other  annuities  and  legacies  to  no  great  amount,  he 
directed  his  trustees  to  accumulate  the  income  of  the  residue 
for  twenty-one  years  from  his  decease,  and  to  stand  pos- 
sessed of  the  capital  and  accumulations  in  trust  to  divide  the 
same  between  such  of  his  said  nephews  and  nieces  as  should 
be  then  living  in  equal  shares,  with  a  proviso  that  if  any  of 
them  died  within  that  period  leaving  issue,  such  issue  should 
take  the  shares  their  parents  would  respectively  have  taken 
if  living,  and  with  a  further  proviso  giving  over  half  the 
fund  if  there  should  be  no  takers,  except  one  nephew  or 
niece,  or  the  issue  of  one  nephew  or  niece,  and  giving  over 
the  Whole  if  there  should  be  no  nephew  or  niece  or  issue  of 
a  nephew  or  niece  who  should  become  entitled. 

On  the  1st  of  May,  1877,  a  decree  was  made  in  the  Chan- 
cery of  the  County  Palatine  of  Lancaster  for  the  administra- 
tion of  the  real  and  personal  estate  of  the  testator  at  the 
suit  of  the  three  infant  children  of  Joseph  Woolf,  one  of  the 
nephews  named  in  the  will,  by  J.  R.  Pnce,  their  next  friend. 

On  the  4th  of  June  the  infants,  by  the  said  Joseph  Woolf, 
their  father  and  next  friend,  moved  before  Vice-Uhancellor 
Little  that  J.  R.  Price  might  be  removed,  and  that  Joseph 
Woolf  or  some  other  proper  person  might  be  approved  of 
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as  next  friend  in  the  place  of  Price,  and  that  in  the  mean- 
time all  further  proceedings  in  the  action  might  be  stayed, 
and  that  Price  might  be  ordered  to  pay  the  costs  of  the  ap- 
plication. 

The  case  made  by  the  father  in  support  of  this  application 
was  that  until  the  30th  of  May  he  was  wholly  unaware  that 
an  action  had  been  commenced  in  the  names  of  his  children, 
and  that  he  had  never  been  in  any  way  consulted  about  the 
action.  It  appeared  that  in  the  latter  part  of  April  the 
father  had  an  interview  with  Mr.  Riley,  one  of  the  execu- 
tors, about  the  testator's  affairs,  and  again  on  the  26th  of 
May,  on  which  latter  occasion  he  was  informed  that  a  decree 
had  been  made  for  administering  the  estate.  On  the  29th  of 
May  a  document  was  handed  to  him  for  signature,  being  an 
autnority  to  the  solicitor  for  the  infant  plaintiffs  to  apply 
to  the  court  for  maintenance.  He  did  not  sign  it,  but  took 
it  away  with  him.  There  was  some  conflict  of  evidence  as 
to  what  passed  at  these  several  interviews,  an^  Mr.  Riley 
deposed  that  the  ^father  stated  that  he  had  acted  as  [21 
receiver  to  the  testator,  and  had  a  claim  against  his  estate, 
and  also  that  he  asked  to  be  employed  as  receiver  again, 
and  expressed  a  wish  that  a  liberal  allowance  for  the  infants' 
maintenance  should  be  obtained.  The  case  set  up  by  the 
father  appeared,  however,  to  be  made  out,  viz.,  that  he 
never  knew  that  his  children  were  plaintiffs  until  he  had 
read  the  document  tendered  to  him  tor  signature,  and  had 
had  it  explained  to  him.  Price,  the  next  friend,  was  un- 
connected with  the  family,  and  was  nephew  to  a  member  of 
the  firm  by  whom  the  defendants  appeared.  The  solicitor 
of  the  next  friend  was  the  partner  of  the  defendant  Riley. 
The  character  of  the  father  was  not  impeached,  and  there 
was  evidence  that  he  was  a  highly  respectable  man  of  busi- 
ness habits. 

Vice-Chancellor  Little  refused  the  application  saying,  ''  It 
appears  to  me  that  this  is  a  case  which  really  raises  this  im- 
portant question  of  principle,  whether  there  must  be,  or 
ought  to  be,  a  communication  to  the  father  of  an  infant  of 
an  intention  to  file  a  bill  in  the  name  of  the  infant,  and 
whether,  in  default  of  such  a  communication,  an  application 
is  justifiable,  or  is  to  be  acceded  to  on  the  part  of  the  infant, 
for  removing  the  next  friend  who  has  been  appointed.  I 
think  the  case  reduces  itself  to  that.  If  I  had  found  any 
cases  or  any  dicta  laying  down  any  such  general  rule  as 
this,  that  where  a  suit  is  about  to  be  instituted  in  the  name 
of  infants  a  communication  must  be,  or  ought  to  be,  made 
to  their  father,  or  that  his  judgment  ought  to  be  taken  as 
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to  whether  the  interests  of  his  children  require  the  instita- 
tion  of  the  suit  or  not,  I  should  have  followed  them.  If  one, 
however,  have  been  called  to  my  attention,  and  I  must  as- 
sume that  there  are  none.  The  case,  therefore,  is  only  to 
be  considered  with  reference  to  the  class  of  cases  which 
have  been  referred  to,  such  as  Lander  v.  IiigersoU  (*),  Tawsey 
V.  Groves  ('),  and  Talbot  v.  Talbot  (*),  which  I  think  do  not 
in  the  present  case  justify  the  removal  of  the  next  friend. 
At  the  same  time  I  must  say  that  I  think  greater  freedom  of 
communication  to  the  father  ought  to  have  been  used  by 
these  solicitors,  and  that  the  father,  therefore,  ought  not  to 
bear  the  costs  of  the  application,  but  that  they  ought  to  be 
costs  in  the  cause. 

22]  *The  infants,  by  their  father,  appealed  from  this 
decision. 

K  S.  Ford,  for  the  appeal :  Talbot  v.  Talbot  (•),  though 
not  precisely  in  point,  lays  down  principles  which  govern 
the  present  case.  It  is  not  disputed  that  the  suit  is  a 
proper  one,  and  for  the  benefit  of  tne  infants ;  but  the  father, 
who  is  natural  guardian  of  his  children,  ought  not  to  be 
passed  by  when  he  has  no  adverse  interest  and  there  is  no 
personal  imputation  upon  him,  and  to  institute  the  suit 
without  communicating  with  him  was  improper. 

Mobinson^  Q.C.,  contra:  This  is  a  suit  in  which  there 
may  be  a  present  right  to  maintenance,  and  in  which  the 
father  has  claims  against  the  estate,  both  which  circum- 
stances raise  some  conflict  of  interest.  The  Vice-Chancellor 
considered  that  the  father  approved  of  all  that  had  been 
done,  and  never  thought  of  an  objection  till  he  had  con- 
sulted his  solicitor.  It  is  not  clear  on  the  evidence  that  the 
father  was  not  informed  that  his  children  were  plaintiffs 
until  the  time  he  mentions. 

Jessel,  M.R.:  This  is  an  appeal  from  an  order  of  the 
Vice-Chancellor  of  the  County  Palatine  of  Lancaster,  and  I 
need  not  say  that,  it  being  a  judgment  of  his,  I  differ  from 
him  with  some  hesitation.  But  at  the  same  time  it  does  ap- 
pear to  me  that  in  a  case  of  this  kind  the  court  has  a  plam 
duty  to  perform.  The  case,  as  I  understand  it,  is  this :  A 
father,  against  whom  not  a  word  is  to  be  said,  is  informed 
that  his  infant  children  take  large  contingent  benefits  under 
a  will,  and  a  discussion  takes  place  as  to  whether  anything 
should  be  done  to  protect  the  interests  of  the  children.  In 
the  meantime,  and  without  any  information  being  given  to 
the  father,  a  gentleman,  who  has  been  nominated  bjr  the 
executors  of  that  will  for  the  purpose,  institutes  a  suit  for 

(»)  4  Haie,  696.  (*)  11  W.  R.,  252.  (»)  Law  Rep.,  17  Eq.,  S47. 
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the  admiDistration  of  the  trasts  of  that  will  in  the  name  of 
the  infants  as  their  next  friend,  and  obtains  by  consent  a 
decree,  which  I  assume  to  be,  and  I  have  no  doubt  was,  a 
very  proper  decree,  fo^.  that  administration.  It  further 
^appears  that  although  the  interests  of  the  children  [23 
are  contingent,  there  is,  at  all  events,  a  fair  question  to  be 
discussed  as  to  whether  they  are  or  are  not  entitled  to  main- 
tenance out  of  the  funds  in  which  they  are  contingently  en- 
titled, and  it  is  intended  to  raise  that  question  in  the  suit. 
The  father  then  intervenes,  and  says:  '*I  am  the  natural 
guardian  of  my  children ;  it  is  for  me  to  consider  in  what 
way  they  should  be  maintained  and  educated,  and  it  is  for 
me  to  judge  what  is  for  their  benefit  both  as  regards  their 

Fersonal  guardianship  and  the  guardianship  of  their  estates ; 
am  the  proper  person,  therefore,  to  conduct  this  suit  on 
their  behalf,  and  I  ask  the  court  to  intervene  under  these 
circumstances  in  my  favor  and  substitute  me  as  their  next 
friend."  It  appears  to  me  it  requires  nothing  more  than  to 
state  these  facts  to  show  the  propriety  of  the  application, 
and  that  it  should  have  been  acceded  to.  But  as  the  next 
friend  has  done  nothing  wrong  in  instituting  the  suit,  I  agree 
that  it  would  be  right  to  make  the  costs  both  here  and  in 
the  court  below  costs  in  the  action. 

James,  L.  J. :  I  am  of  the  same  opinion.  It  appears  to  me 
that  the  Vice-Chancellor  had  really  a  wider  discretion,  and  a 
discretion  which  ought  to  be  more  easily  exercised,  than  he 
appears  to  have  thought.  He  seems  to  have  considered  that 
the  next  friend,  having  instituted  a  suit  in  which  there  was  no 
impropriety,  and  having  taken  a  decree  which  was  advan- 
tageous for  the  infants,  had  a  sort  of  vested  right  to  continue 
the  proceedings,  which  could  not  be  taken  away  from  him 
except  on  some  sufficient  ground,  and  he  did  not  consider 
that  the  non-communication  to  the  father  before  the  institu- 
tion of  the  suit  of  its  being  about  to  be  instituted  was  a  suf- 
ficient ground  for  depriving  the  next  friend  or  the  next 
friend's  solicitor  of  that  vested  right.  I  am  of  opinion  that 
is  not  the  right  way  of  looking  at  the  matter,  but  that,  as 
the  Master  of  the  Rolls  has  put  it,  the  question  is,  whether 
the  father  ought  to  be  deprived  of  his  vested  right  to  look 
af  t«r  the  interests  of  his  children  ;  whether,  where  a  father 
has  no  hostile  interest  to  the  children,  has  been  guilty  of  no 
default  or  neglect  of  any  kind,  has  not  rendered  it  necessary 
for  somebody  else  to  intervene  because  he  refused  or  declined 
to  do  so,  the  mere  fact  that  a  man  goes  in  who  is  named  by 
*the  defendants,  and  is  enabled  thereby  to  (what  is  [24 
called)  snatch  a  decree  or  obtain  a  decree  without  delay,  can 
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deprive  the  father  of  his  right  in  that  suit,  as  in  everything 
else,  to  assume  his  proper  position  and  function  of  guardian 
of  the  interests  of  his  infant  children. 

Beam  WELL,  L.J.:  I  am  entirely  of  the  same  opinion.  I 
suppose  the  interests  of  the  infaifts  are  concerned  in  this 
suit.  If  so,  one  would  think  that  if  the  question  were  be- 
tween the  father  and  anybody  else,  and  there  was  no  objec- 
tion to  the  father,  the  father  would  be  the  right  man  to  look 
after  those  interests.  Is  that  consideration  to  be  set  aside 
because  somebody  has  managed  to  outstrip — not  using  the 
word  ''managed''  as  implying  anything  improper — basin 
fact  outstripped  him  ?    It  seems  to  me  it  ought  not  to  be  so. 

An  order  was  accordingly  made  substituting  the  father  as 
next  friend.    The  costs  to  be  costs  in  the  action. 

Solicitors :  Pritchard^  Engle/ield  <6  Co.;  PecJcham  <fe  Co. 


[6  Chancery  DlTision,  24.] 
C.A.,  June  20,  1877. 

Hughes  v.  Pkitchard. 

[1877      H.      64.] 
Will — CoMtrudion — **  Reaiduary  Legatee^ — General  Word»pamnff  Reed  Eetatt. 

A  tertator  commenced  his  will  by  saying,  "  As  to  my  estate  which  God  has  been 
pleased  to  bestow  upon  me,  I  do  make  and  ordain  this  my  last  will  and  testament, 
as  follows."  He  then  made  separate  dispositions  of  two  specified  farms,  then  gave 
seYcral  pecuniary  l^aci^,  then  bequeathed  his  shares  in  a  quarry,  then  gave  some 
further  pecuniary  legacies,  and  concluded  with  "  and  I  make  M.  P.,  R.  H.,  and  0.  P. 
Biy  residuary  legateeis'*: 

Held  (reversing  the  decision  of  Hall,  V.C),  that  the  testator's  freehold  estate  not 
specifically  mentioned  in  the  will  passed  to  M.  P.,  R.  H.,  and  O.  P. 

The  Rev.  H.  P.  Hughes,  by  will,  dated  the  10th  of  No- 
vember, 1874,  made  the  following  dispositions  : — 

"As  to  my  estate  which  God  has  been  pleased  in  His  good 
25]  *providence  to  bestow  upon  me,  I  ao  make  and  ordain 
this  my  last  will  and  testament  as  follows  (that  is  to  say).'^ 

The  testator  then  devised  some  freehold  land  in  Anglesea 
to  his  sister  Mary  Pritchard  upon  trust  to  pay  an  annuity 
of  £40  for  the  benefit  of  the  persons  therein  named,  and  he 
directed  that  after  her  decease  the  land  should  become  the 
property  of  Mary  Ann  and  Hannah  Williams,  conjointly  to 
be  possessed  and  enjoyed  by  them  and  their  heirs  forever, 
independent  of  and  without  the  control  of  any  husband  or 
husbands. 

He  next  made  some  rather  informal  dispositions  of  a  farm 
in  Norfolk  for  the  benefit  of  his  sisters  Harriet  Trundle  and 
Mary  Ann  Andrews  during  their  lives,  and  after  the  death 
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of  both  of  them  directed  that  it  should  descend  to  his  nieces 
Maria  Andrews  and  Rachel  Andrews  for  their  equal  benefit 
absolutely. 

He  then  gave  to  the  three  children  of  one  of  his  brothers 
£50  each,  and  to  two  children  of  another  brother  £100  each, 
and  to  his  housekeeper  £100,  and  gave  his  shares  in  the 
Pestiniog  Slate  Quarry  to  Mary  Ann  and  Hannah  Williams 
equally. 

He  then  proceeded  as  follows : — 

"I  give  and  bequeath  unto  each  of  my  executors  the  sum 
of  £1W,  in  consideration  and  for  the  trouble  they  undertake 
in  the  execution  of  this  my  last  will  and  testament,  and  I 
make  my  sister  Mary  Pritchard  and  brother  Richard  Hughes 
and  my  brother-in-law  Owen  Pritchard  my  residuary  lega- 
tees. And  I  do  hereby  make,  ordain,  and  appoint  my  sis- 
ter Mary  Pritchard,  William  Smith,  of  Top  Otn  Lea,  in  this 
Earish,  and  my  brotherin-law  Captain  Owen  Pritchard,  to 
e  executrix  and  executors  of  this  my  last  will  and  testa- 
ment."    The  testator  died  in  June,  1875. 

The  plaintiff,  who  was  the  heir  of  the  testator,  commenced 
this  action  against  Owen  Pritchard  and  Mary  his  wife,  and 
Richard  Hughes,  and  by  his  statement  of  claim  he  alleged 
that  the  testator  was  at  bis  death  seised  in  fee  of  a  bam  and 
lands  at  Necton  which  were  not  devised  by  the  will,  and 
that  the  defendants  were  in  possession  of  the  title  deeds 
thereof  and  refused  to  deliver  them  to  the  plaintiflF,  and  that 
the  freehold  lands  in  Anglesea  produced  an  income  more 
than  enough  to  pav  the  annuity  charged  on  them,  and  that 
Mary  Pritchard  had  in  her  hands  a  surplus  of  such 
*incorae.  The  claim  was  to  have  the  title  deeds  of  [26 
the  Necton  property  delivered  up,  and  for  an  account  of  the 
income  received  by  Mary  Pritchard  from  the  Anglesea 
property,  and  payment  of  the  surplus  to  the  plaintiff. 

Tne  defendants  Owen  Pritchard  and  wife  demurred,  and 
the  demurrer  was  overruled  by  Vice-Chancellor  Hall.  The 
defendants  appealed. 

Morgan^  Q.C.,  and  Pughe  Jones^  for  the  appellants: 
Pitman  v.  Stevens  (*)  is  in  our  favor. 

[James,  L.J.:  Is  there  any  case  in  which  such  words  as 
"1  make  A.  B.  my  residuary  legatee"  have  been  held  not 
to  pass  real  estate  if  there  have  been  previous  gifts  of  real 
estate  in  the  will?] 

The  case  of  W Indus  v.  Windus  (')  appears  to  go  nearest 
to  deciding  that,  but  it  does  not  govern  the  present  case. 

0)  15  East,  606.  (")  6  D.  M.  &  G.,  649. 
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The  law  is  summed  up  in  Theobald  on  Wills  O  ;   Wilce  v. 
Wilce  ("). 

They  were  then  stopped  by  the  court. 
'  Dickinson,  Q.C.,  and  Rigby,  contra:  We  do  not  admit 
the  last  proposition  cited  from  Theobald  to  be  a  correct 
statement  of  the  law.  It  is  founded  only  on  Pitman  v. 
Stevens,  which  does  not  support  it.  Windus  v.  Windus 
and  Kellett  v.  Kellett  (*)  are  opposed  to  it. 

[Jessel,  M.R.,  referred  to  JenTcins  v.  Hughes  (*)  and 
Oibson  V.  Fisher  (*)  as  showing  that  the  same  form  of  words 
might  have  different  meanings  in  different  wills.] 

Mnohin  V.  Wylie  (*)  contained  stronger  words  denoting 
an  intention  to  dispose  of  the  testator's  whole  property  than 
are  found  in  the  present  will,  for  here  the  testator  does  not 
say  that  he  means  to  dispose  of  all  his  estate,  and  yet  there 
was  held  to  be  an  intestacy  as  to  property  not  coming  within 
the  terms  of  the  particular  gifts.  It  needs  a  strong  context 
to  make  the  appointment  of  a  residuary  legatee  affect  any- 
thing but  personalty. 

27]  *  Jessel,  M.K.:  This  is  an  appeal  from  a  decision 
of  Vice-Chancellor  Hall  as  to  the  construction  of  a  will.  It 
affords  an  illustration  of  the  difference  of  opinion  between 
judges  as  to  the  value  of  a  context.  I  cannot  bring  my 
mind  to  entertain  any  doubt  as  to  the  construction  of  the 
will,  and,  speaking  with  the  greatest  possible  deference  of 
what  the  Vice-Chancellor  has  done,  not  intimating  for  a 
moment  that  he  is  wrong  anymore  than  I  think  I  am  right, 
I  must  say  that  it  appears  to  me,  on  reading  this  will,  to  be 
reasonably  clear  that  the  testator  has  used  expressions  from 
which  the  court  ought  to  collect  an  intention  to  dispose  of 
the  residue  of  his  real  and  personal  estate.  He  begins  in 
this  way :  "As  to  my  estate  which  Grod  has  been  pleased  in 
His  good  providence  to  bestow  upon  me,  I  do  make  and 
ordain  this  my  last  will  and  testametit  as  follows,  that  is  to 
say."  Then  he  gives  a  freehold  farm,  then  he  gives  another 
freehold  farm,  then  he  gives  pecuniary  legacies,  then  he 
gives  a  specific  legacy,  then  he  ^ives  some  more  pecuniary 
legacies,  and  then  he  winds  up  m  this  way:  ''And  I  make 
my  sister  Mary  Pritchard  and  brother  Kichard  Hughes, 
and  my  brother-in-law  Owen  Pritchard,  my  residuary  leg- 
atees." .  Then  he  appoints  his  sister  and  Captain  Owen 
Pritchard,  his  brother-in-law,  and  another  person  to  be  ex- 
ecutors of  his  will.     Now,  what  is  the  meaning  of  the  first 

(»)  Page  64.  (*)  8  H.  L.  C,  571,  686. 

O  7  Bing.,  664.  (»)  Law  Rep.,  6  Eq.,  61. 

(»)  8  Dow.,  248.  (•)  10  H.  L.  C,  1. 
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words?  It  appears  to  me  to  be  reasonably  plain  that  the 
testator  has  declared,  *'I  do  by  this  ray  will  dispose  of  all 
ray  estate,  real  arid  personal ;  I  intend  to  do  it,  and  I  give 
it  as  follows."  That  is  what  I  understand  to  be  the  mean- 
ing of  those  words.  They  are  otherwise  useless,  and  the 
construction  which  has  been  put  on  the  will  in  the  court  be- 
low reduces  them  to  nothing,  which  is  not  to  be  done  with- 
out i-eason.  Then  he  appoints  residuary  legatees.  I  agree 
that  an  appointment  of  resi<Iuary  legatees  standing  alone  in 
a  will  would  be  a  gift  of  the  personal  estate  only.  That  is 
settled  by  authority.  To  what  extent  that  ought  to  be 
modified  by  other  devises  and  bequests  it  is  not  necessary 
now  to  consider,  because,  looking  at  the  preliminary  words, 
the  testator,  as  it  seems  to  me,  has  told  us  in  express  terms 
that  he  has  disposed  by  his  will  of  all  his  property.  That 
being  so,  and  finding  in  the  will  a  disposition  of  parts  of  his 
property  with  that  appointment  of  *re8iduary  leg-  [28 
atees,  why  are  we  not  to  say  that  the  expressions  in  the 
former  part  of  the  will  are  entitled  to  as  much  consideration 
as  the  expressions  in  the  latter  part,  and  that  he  intended 
these  three  people  to  take  the  residue  of  his  property? 
That  is  my  opinion,  and  I  think  the  appeal  must  be  allowed. 

James,  L.J.:  I  read  the  will  shortly  thus :  '*In  order  to 
make  a  disposition  of  all  my  estate,  real  and  personal,  I 
give  Whiteacre  to  A.,  Blackacre  to  B.,  £1,000  to  C,  my 
shares  to  D.,  and  I  make  E.,  P.  and  G,  my  residuary  leg- 
atees." I  cannot  brin^  my  mind  to  entertain  a  doubt  that 
the  last  words  are  equivalent  to  "I  give  the  residue  of  my 
estate  to  E.,  F.  and  G.,"  and  I  doubt  whether  anything  but 
a  decision  of  the  House  of  Lords  upon  this  very  will  would 
make  me  express  a  different  opinion. 

Beamwell,  L.J.:  I  need  not  express  my  great  respect 
for  the  opinion  of  the  yice-Chancellor,  nor  say  that  in  the 
case  of  the  construction  of  a  will  I  should  prefer  his  opinion 
to  my  own,  but  really  I  cannot,  as  has  oeen  said  oy  the 
Master  of  the  Rolls  and  the  Lord  Justice,  entertain  a  doubt 
in  this  case,  if  I  am  to  use  my  own  faculties,  unfettered  by 
any  decision  or  authority^  upon  a  case  precisely  similar. 
The  testator  begins  by  saying,  "As  to  my  estate  1  do  make 
and  ordain  this  my  last  will  and  testament."  Mr.  Rigby 
made  a  suggestion  that  the  word  *' whole"  was  not  there,  but  I 
have  always  understood  that  when  you  speak  of  a  thing  von 
need  not  amplify  the  expression  by  using  the  word  '*  whole," 
and  that  when  a  man  says,  "As  to  my  estate,"  it  is  the 
same  as  if  he  had  said  "As  to  the  whole  of  my  estate." 
22  Eng.  Rep.  79 
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But  it  is  true  that  though  he  says  "I  ordain  this  to  be  my 
last  will  and  testament,"  if  he  had  omitted  to  dispose  of  any 
portion  of  it,  it  would  follow  then  that  the  intention  he  had 
expressed  would  be  unfilled  as  to  a  part  of  his  estate.  But 
that  is  not  so,  because,  after  giving,  as  has  been  observed, 
gifts  of  personalty  and  devises  of  realty,  he  finishes  in  this 
way:  "I  make  my  sister  Mary  Pritchard  and  the  others 
my  residuary  legatees,"  that  is  to  say,  legatees  of  the 
residue.  Residue  of  what  ?  Why  residue  of  that  of  whidi 
29]  he  had  been  previously  *disposing  of  parts.  Of  what 
had  he  been  previously  disposing  of  parts?  Of  his  realty 
and  personalty,  and  it  seems  to  me  almost  a  matter  of  de- 
monstration that  he  is  saying  here,  residue  of  my  real  and 
Eersonal  estate,  that  is  to  say,  '4he  estate  which  Grod  has 
een  pleased  in  His  good  providence  to  bestow  on  me."  If 
I  had  to  speculate  upon  wnat  was  in  the  testator's  mind  at 
the  time,  which  is  not  my  duty,  and  to  decide  upon  it,  I 
think  it  is  not  at  all  improbable  that  he  had  forgotten  this 
particular  farm,  which  was  a  small  one,  at  a  distance  from 
the  place  where  he  resided ;  but  then  I  am  satisfied,  on  the 
other  hand,  that  he  did  not  intend  to  die  intestate  as  to  it,  and 
I  think  it  extremely  likely  that  he  used  comprehensive  words 
in  order  that  anything  he  had  in  any  way  forgotten  or  omit- 
ted to  mention  might  be  included.  But,  as  I  said  before, 
the  question  is  not  what  we  may  speculate  to  be  his  inten- 
tion. If  we  had  to  do  that,  I  should  say  he  intended  this 
farm  to  pass  by  this  residuary  devise.  What  we  have  to 
do  is  to  interpret  the  words  he  has  used,  and  as  I  have  said 
before,  I  cannot  entertain  any  doubt  upon  it. 

Solicitors:  Fields  Roscoe  <ft  Co.;  Simpson,  Hammoni, 
Richards  &  Simpson. 


[6  Chancery  Division,  29.] 
C.A.,  June  22,  1877. 

Kevan  v.  Crawford. 

Fraudulent  Seiilemeni—\Z  Eliz.  tr.  5—FaUe  Redial-^Compliciiy  of  Wi/e—Jwrvt£dhn 
— Relief  a^ainai  co-Defendant — Declaration  of  Future  Interest — Co9t9  of  Hutbmti 
and  Wife  joining  in  Defence  in  reaped  of  her  Separate  Eetate. 

C,  who  carried  on  the  business  of  a  flax  spinner  at  the  S.  mills  in  partnership  with 
R.,  by  a  settlement  made  in  contemplation  of  his  marria^,  after  reciting  that  he 
was  indebted  to  his  intended  wife  in  a  sum  of  £20,000,  covenanted  to  pay  the  said 
sum  of  £20,000  to  the  trustees  of  the  settlement,  npon  trust  that  as  soon  as  he  shunld 
become  owner  in  fee  simple  of  the  S.  mills  estate,  which  he  had  ae^reed  to  purchase, 
they  should  advance  the  said  sum  of  £20,000  to  him  on  the  security  of  the  same  es- 
tate ;  and  it  yfSA  declared  that  the  trustees  should  stand  possessed  o?  the  said  sum  of 
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£20,000  and  the  securities  for  the  same  upon  trust  to  pay  the  income  to  his  intended 
wife  for  life  for  her  separate  use,  and  after  her  death  to  C.  during  his  life  or  until  he 
should  become  bankrupt,  with  remainder  in  trust  for  the  children  of  the  marriage, 
and  in  default  of  children,  for  his  wife  absolutely.  The  *rccital  that  C.  was  [30 
indebted  to  his  intended  wife  was  entirely  false,  and  C.  was  at  the  time  of  the  mar- 
riage in  insolvent  circumstances;  but  the  wife  had  no  knowledge  of  the  insolyency 
of  her  husband,  and  understood  nothing  about  the  recitals  or  the  arrangement  as  to 
the  £20,000,  except  that  that  sum  was  to  be  settled.  C.  subsequently  purchased 
the  S.  mills  estate,  and  mortgaged  it  to  tlie  trustees  of  the  settlement  for  securing 
£20,000,  but  no  money  actually  passed  between  the  parties.  C,  and  also  his  firm, 
afterwards  became  bankrupt,  and  a  bill  was  filed  by  the  trustees  in  C.'s  bankruptcy 
against  C.  and  Ids  wife,  the  trustees  of  the  settlement,  and  the  trustee  in  the  bank- 
ruptcy of  the  firm,  praying  that  the  settlement  and  the  mortgage  might  be  set  aside 
as  fraudulent  against  the  creditors;  and  that  the  rights  of  all  parties  might  be 
declared : 

Udd  (aflirming  the  decision  of  the  V ice-Chancellor  of  the  Duchy  of  I^ancaster), 
that,  notwithstanding  the  falsity  of  the  recitals,  the  settlement  and  the  mortgage 
deed  were  valid  against  the  creditors  so  far  as  concerned  the  interests  of  the  wife 
and  the  children: 

But  held  (varying  the  decree  of  the  Vice-Chancellor),  that  it  would  be  premature 
to  decide  any  question  as  to  the  future  life  interest  of  C.  contingent  on  his  wife's 
death  in  his  lifetime  : 

Held,  also,  that  as  the  plaintiff's  case  had  entirely  failed,  the  court  had  no  power 
to  decide  any  question  between  the  trustees  of  the  settlement  and  their  co-defendant, 
the  trustee  in  the  bankruptcy  of  the  firm. 

The  husband  and  wife  having  joined  in  their  defence,  the  bill  was  dismissed  against 
them  both  with  costs. 

Wright  Y.  CAarrf(»)  distinguished. 

This  was  an  appeal  from  a  decision  of  Mr.  Little,  the 
Vice-Chancellor  of  the  Duchy  of  Lancaster. 

The  plaintiflP,  P.  Kevan,  was  the  trustee  in  the  bankruptcy 
of  John  Crawford,  and  the  object  of  the  suit  was  to  set  aside 
the  settlement  made  on  the  marriage  of  Crawford  and  his 
wife,  and  a  mortgage  to  the  trustees  of  the  settlement,  as 
being  fraudulent  against  his  creditors. 

On  the  29th  of  October,  1863,  a  lease  was  granted  by  E.  L. 
Sidebotham  to  Crawford  of  a  flax  spinning  mill  called  Shep- 
ley  Mill  for  a  term  of  five  years,  with  an  agreement  that 
Crawford  should  purchase  the  fee  simple  of  the  mill  upon 
terms  to  be  fixed  by  a  valuer,  who  afterwards  determined 
that  the  purchase  should  be  for  the  price  of  £4,681  lis.  Id., 
and  a  perpetual  rent-charge  of  £301  17^.  lid. 

Crawford  soon  afterwards  entered  into  partnership  with 
T.  Rogerson  in  the  business  of  flax  spinners,  which  they 
carried  on  *at  Shepley  Mill.  He  also  carried  on  a  sim-  [31 
ilar  business  at  another  place  on  his  own  account. 

In  the  month  of  November,  1866,  Crawford,  who  was  then 
a  widower,  married  Miss  Emma  Putman.  At  that  time  it 
was  proved  by  the  evidence  in  the  suit  that  he  was  in  insol- 
vent circumstances. 

A  settlement  was  executed  on  the  13th  of  November,  1866, 

(»)  4  Drew.,  W2. 
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in  contemplation  of  his  said  marriage,  between  Crawford  of 
the  first  part,  Emma  Putman  of  the  second  part,  and  J.  W. 
Naylor  and  F.  Hepworth  of  the  third  part,  which  recited 
the  lease  of  the  Shepley  Mill,  and  recited  that  Crawford  had 
erected  divers  buildings  of  considerable  value  on  the  land 
joining  part  of  the  Shepley  Works,  and  carried  on  the  busi- 
ness of  a  flax  spinner  thereon,  but  that  no  conveyance  had 
yet  been  made  to  the  said  J.  Crawford,  and  it  then  recited 
as  follows : — 

"And  whereas  the  sum  of  £20,000  and  upwards  now 
stands  to  the  credit  of  the  said  Emma  Putman  in  the  books 
of  the  said  business  in  respect  of  moneys  advanced  by  her 
for  the  use  of  the  said  business,  and  to  or  for  the  use  of 
the  said  J.  Crawford,  and  in  respect  of  his  interest  therein, 
which  sum  of  £20,000  and  upwards  is  now  due  and  owing 
to  the  said  Emma  Putman  by  the  said  J.  Crawford,  as  they 
the  said  J.  Crawford  and  Emma  Putman  do  and  each  of 
them  doth  hereby  admit  and  declare ;  and  whereas  a  mar- 
riage has  been  agreed  upon  and  is  intended  shortly  to  be  had 
and  solemnized  between  the  said  J.  Crawford  and  Emma 
Putman,  and  upon  the  treaty  for  the  said  marriage  it  was 
agreed  that  the  said  sum  of  £20,000  should  be  settled  upon 
the  trusts  thereinafter  appearing,  and  that  the  said  J.  Craw- 
ford should  further  settle  the  sum  of  £10,000  upon  the  trusts 
and  to  be  secured  in  the  manner  hereinafter  appearing." 

It  was  then  witnessed  that  in  consideration  of  the  said  in- 
tended marriage  J.  Crawford  covenanted  with  the  trustees 
that  he  would  on  or  before  the  25th  of  December,  1867,  pay 
to  them  the  sum  of  £20,000,  part  of  the  said  sum  so  as  afore- 
said owing  by  him  to  the  said  Emma  Putman,  without  any 
deduction ;  and  it  was  thereby  declared  that  the  trustees 
should  stand  possessed  of  the  said  sum  of  £20,000  upon 
trust  that  upon  payment  of  the  said  sum  to  them,  or  as 
soon  thereafter  as  the  said  J.  Crawford  should  become  the 
32]    *owner  in  fee  of  the  Shepley  Works  estate,  pursuant 
to  the  agreement  of  the  29th  of  October,  1863,  the  trustees 
should  then  forthwith  lend  the  sum  of  £20,000  to  the  said 
J.  Crawford  upon  security  of  a  mortgage  of  the  said  Shep- 
ley Works  estate  to  be  given  and  executed  by  the  said  J. 
Crawford  to  the  said  trustees  with  all  proper  powers  and 
provisions.     The  settlement  then  contained  powers  of  call- 
ing in  and  reinvesting  the  said  sum  of  £20,000,  and  it  was 
declared  that  the  trustees  should  pay  the  income  of  the  said 
sum  of  £20,000  and  the  securities  for  the  same  to  the  said 
Emma  Putman  for  her  life  for  her  sei)arate  use,  and  after 
her  death  to  the  said  J,  Crawford  during  his  life,  or  until 
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he  should  become  outlawed  or  bankrupt,  or  should  assign 
the  same,  or  do  something  whereby  it  should  be  vested  in 
some  other  person.  And  after  the  determination  of  tke 
trust  declared  in  favor  of  the  said  J.  Crawford,  the  said  sum 
of  £20,000  was  declared  to  be  in  trust  for  the  children  of  the 
intended  marriage  as  therein  mentioned,  and  in  default  of 
children,  in  trust  for  Emma  Putman  if  she  should  survive 
her  husband  ;  but  if  she  should  die  in  his  lifetime,  in  trust 
for  such  persons  as  she  should  by  will  appoint,  and  in  de- 
fault of  such  appointment,  in  trust  for  her  executors  or 
administrators.  And  by  the  same  indenture  J.  Crawford 
covenanted  with  the  trustees  that  his  executors  should  pay 
them  within  six  months  after  his  death  the  sum  of  £10,000 
upon  similar  trusts  for  the  benefit  of  himself,  his  wife  and 
children,  except  that  his  life  interest  was  not  determinable 
on  bankruptcy  or  alienation,  and  that  the  ultimate  trust 
was  for  his  own  executors  or  administrators. 

There  was  no  truth  in  the  recital  that  Emma  Putman  had 
advanced  £20,000  or  any  other  sum  to  Crawford  or  for  use 
in  his  business. 

Soon  after  the  marriage  Crawford  purchased  the  fee  simple 
of  the  Shepley  Mill  estate ;  and  by  an  indenture  dated  the 
30th  of  December,  1868,  it  was  conveyed  to  him  in  fee  simple 
subject  to  the  yearly  rent-charge  of  £301 17^.  lid. 

On  the  10th  of  February,  1869,  an  indenture  was  executed 
between  Crawford  of  the  one  part,  and  the  trustees  of  the 
settlement  of  the  other  part,  whereby  in  consideration  of 
£20,000  expressed  to  be  then  advanced  to  Crawford  by  the 
trustees,  Crawford  *covenanted  to  pay  £20,000,  with  [33 
interest  at  £5  per  cent,  to  the  trustees  on  the  10th  of  August 
then  next,  and  conveyed  the  Shepley  Mill  estate,  with  the 
machinery  and  appurtenances,  to  the  trustees  and  their 
heirs  by  way  of  mortgage  for  securing  the  same  sum  and 
interest. 

No  money  actually  passed  on  this  occasion.  On  the  18th 
of  December,  1872,  Crawford  was  adjudicated  bankrupt  in 
the  County  Court  t)f  Lancaster,  and  the  plaintiff  was  ap- 
pointed trustee  of  his  estate. 

On  the  3d  of  March,  1873,  the  firm  of  Crawford  &  Roger- 
son  was  also  adjudicated  bankrupt  in  the  same  court,  and 
the  defendant  Butcher  was  appointed  trustee  of  their  estate. 
He  claimed  to  be  entitled  to  some  share  of  the  Shepley 
Mill  property,  aS'part  of  the  partnership  estate. 

The  plaintiff  made  various  charges  in  the  bill  of  immoral 
conduct  against  Mr.  and  Mrs.  Crawford  before  their  mar- 
riage, but  the  charges  were  absolutely  denied,  and  those 


630  CHANCERY  DIVISION.  [Vol  TT. 

1877  Kevan  v.  Crawford.  C.A. 

Earts  of  the  bill  were  dismissed  as  scandalous  and  irrelevant. 
[e  also  accused  Mrs.  Crawford  of  being  cognizant  of  the 
falsehood  of  the  recitals  in  the  settlement  and  of  the  insol- 
vency of  her  intended  husband. 

The  plaintiff  prayed  that  the  indentures  of  the  13th  of 
November,  1866,  and  the  10th  of  Februarv,  1869,  might  be 
declared  fraudulent  and  void  as  against  the  creditors  of  J. 
Crawford,  and  that  the  rights  of  the  plaintiff  and  the  defen- 
dant Butcher  might  be  ascertained  and  declared. 

Mrs.  Crawford,  who  was  a  Belgian  by  birth,  stated  in  her 
answer  that  she  only  knew  that  her  husband  was  to  settle 
£20,000  upon  her  at  once  and  £10,000  at  his  death,  and  that 
she  did  not  understand  the  recitals  in  the  settlement  althongh 
it  was  read  over  to  her  before  its  execution  ;  and  she  denied 
all  knowledge  of  the  insolvency  of  her  husband. 

The  evidence  adduced  by  the  parties  on  both  sides  was 
verv  voluminous. 

The  Vice-Chancellor  was  of  opinion  that  the  result  of  the 
evidence  was  that  the  recital  that  Mrs.  Crawford  had  ad- 
vanced £20,000  to  her  husband  or  for  use  in  his  business 
was  entirelv  false,  and  that  J.  Crawford  was  at  that  time 
insolvent ;  but  that  Mrs.  Crawford  was  ignorant  of  the  mis- 
34]    representation  in  the  recitals  *and  of  the  insolvency 
of  her  intended  husband ;  and  he  made  a  decree  to  the  fol- 
lowing effect :     It  appearing  to  the  court  that,  under  tlie 
circumstances  shown  by  the  pleadings  and  evidence,  the  in- 
denture of  settlement  of  the  13th  of  November,  1866,  was 
executed  by  the  defendant  J.  Crawford  with  intent  to  defeat 
and  delay  his  creditors,  but  that  the  same  was  executed  by 
the  defendant  Emma  Crawford,  upon  consideration  of  mar- 
riage, bona  fide^  and  without  notice  of  such   fraudulent 
intent  on  the  part  of  her  said  husband ;  and  it  appearing 
that  the  said  alleged  debt  of  £20,000  stated  to  have  been  then 
due  and  owing  from  the  said  J.  Crawford  to  the  defendant 
Emma  Crawford,  and  thereby  covenanted  to  be  paid  and 
secured  by  the  defendant  J.  Cmwford  to  the  trustees,  was  not 
so  due  and  owing,  and  that  the  covenants  for  payment  and 
security  operated  to  make  the  said  sum  payable  out  of  and 
chargeable  on  the  estate  of  the  defendant  J.   Crawford, 
and  not  out  of  or  on  the  estate  of  the  said  Emma  Crawford; 
dismiss  such  parts  of  the  plaintiff's  bill  as  charged  the  de- 
fendants J.  Crawford  and  Emma  Crawford  with  immorality, 
and  upon  the  rest  of  the  said  bill  declare  that  the  trusts 
contained  in  the  said  settlement  for  paymfent  of  the  interest 
of  the  said  sum  of  £20,000  after  the  death  of  the  defendant 
Emma  Crawford  to  the  defendant  J.  Crawford  during  his 
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life  or  till  he  should  become  bankrupt,  and  the  trust  subse- 
quently declared  of  the  said  principal  sum  of  £20,000,  so 
far  as  the  same  purported  to  determine  the  life  estate  of  the 
defendant  J.  Crawford,  and  to  accelerate  during  his  life- 
time the  operation  of  the  trusts  of  the  said  principal  sum, 
were  fraudulent  and  void  as  against  the  plaintiff  and  the 
creditors  of  the  said  defendant  J.  Crawford ;  but  that,  save 
as  last  aforesaid,  the  trusts  and  powers  of  the  said  settle- 
ment in  relation  to  the  said  sum  of  £20,000  and  the  interest 
thereof,  and  in  relation  to  the  further  sum  of  £10,000  also 
covenanted  to  be  paid  by  the  defendant  Crawford  to  the 
trustees,,  and  the  interest  thereof,  were  valid  and  binding  so 
far  as  regards  the  defendant  Emma  Crawford  and  the  issue 
of  her  marriage  ;  and  that  the  covenant  by  the  defendant  J. 
Crawford  to  secure  the  said  sum  of  £20,000  by  a  mortgage, 
and  the  mortgage  of  the  Shepley  Works  estate  executSi  on 
the  10th  of  February,  1869,  were  valid  so  far  as  the  defen- 
dant J.  Crawford  was  entitled  to  such  estate,  or  had  power 
to  charge  it  with  his  *private  debts ;  and  let  the  fol-  [35 
lowing  inquiries  be  made,  namely:  Firat,  an  inquiry  of 
what  the  property  comprised  in  the  mortgage  consisted : 
Secondly,  whether  any  part  of  such  property  formed  part 
of  the  joint  estate  of  his  partnership  with  Rogei;80D,  and  if 
so,  whether  it  was  subject  to  a  lien  in  favor  of  bis  joint  or 
separate  creditors  in  bankruptcy.  His  honor  also  directed 
the  plaintiff  to  pay  so  much  of  the  costs  of  the  suit  as  had 
been  occasioned  by  the  charges  of  immorality  against  Mr. 
and  Mrs.  Crawford,  between  solicitor  and  client,  and  the 
costs  of  the  trustees  between  party  and  party,  except  such 
parts  as  were  occasioned  by  the  disputed  questions  of  title 
to  the  estate  which  were  to  form  the  subject  of  future  in- 
quiries, and  reserved  such  last  mentioned  costs  and  all  other 
costs  of  the  parties  to  the  suit  till  the  result  of  the  inquiries 
was  known.' 

From  this  decree  the  plaintiff  appealed  on  the  19th  of 
April,  1877,  and  the  defendants  J.  Crawford  and  his  wife 
gave  notice  on  the  30th  of  April  of  their  intention  to  appeal 
against  the  inquiries  respecting  the  title  to  the  Shepley 
Works  estate,  and  to  ask  for  the  general  costs  of  the  suit. 

Benjamin^  Q.C.,  and  Leresche^  for  the  plaintiff:  The 
recitals  in  the  settlement  respecting  the  advance  of  £20,000 
by  Mrs.  Crawford  being  admitted  to  be  untrue,  the  question 
is  whether  they  were  inserted  with  a  fraudulent  intent  and 
whether  Mrs.  Crawford  was  a  party  to  the  fraud.  With 
respect  to  the  husband,  the  evidence  leaves  no  room  to 
doubt  that  the  recitals  were  inserted  in  order  to  raise  a 
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fictitious  consideration,  and  thus  to  defeat  and  delay  bis 
creditors. 

[James,  L.J.:  What  difference  did  it  make  as  between 
the  plaintiff  and  Mrs.  Crawford  whether  it  was  recited  that 
the  money  was  a  debt  due  to  the  wife,  or  that  the  husband 
had  agreed,  in  consideration  of  the  marriage,  to  settle  that 
sum  on  her?] 

Our  case  is  that  there  was  no  such  sum  as  that  which  the 
husband  professed  to  settle.  It  was  the  debt  only  that  was 
settled,  and  that  had  no  existence.  Therefore  the  mortgage 
deed  and  the  trusts  of  the  money  secured  by  it  fail.  It 
may  be  that  the  covenant  to  pay  the  money  contained  iu 
the  settlement  and  in  the  mortgage  deed  was  good,  and  that 
36]  the  trustees  may  prove  under  *it  in  the  bankruptcy, 
Ex  parte  Gardner  {*);  but  the  security  on  the  land  was 
bad,  for  the  husband  never  paid  the  money  to  the  trustees, 
nor  did  they  ever  lend  it  to  him  again. 

With  respect  to  Mrs.  Crawford,  if  the  court  should  be  of 
opinion  that  there  is  no  case  against  her  of  conscious  fraud, 
yet  she  put  herself  in  the  hands  of  her  intended  husband, 
and  enaoled  him  to  commit  a  fraud  on  his  creditors.  She 
ought,  therefore,  to  be  made  responsible  for  the  conse- 
quences. 

Cotton^  Q.C.,  and  Norths  Q.C.,  for  Mr.  and  Mrs.  Craw- 
ford, were  only  called  on  with  respect  to  the  direction  for 
inquiries  as  to  the  interest  of  the  defendant  Butcher :  Our 
notice  of  appeal  was  given  too  late,  but  the  court  has  full 
power,  under  Rules  of  Court,  1875,  Order  lviii,  rule  6,  to 
make  such  order  as  is  lust  between  the  parties.  The  direc- 
tion for  inquiries  for  the  purpose  of  giving  relief  between 
the  co-defendants  is  quite  irregular.  If  the  plaintiff  had 
succeeded  against  us,  cross  relief  might  have  been  given 
between  us  and  our  co-defendant,  but  this  is  never  done 
where  the  plaintiff's  case  entirely  fails,  and  the  defendants 
are  entitled  to  have  the  suit  dismissed. 

We  also  ask  for  the  general  costs  of  the  suit,  which  were 
not  given  us  by  the  vice-Chancellor,  who  considered  him- 
self bound  by  the  authority  of  Wright  v.  Chard  ('),  but 
that  case  is  not  applicable  to  the  present.  If  Mrs.  Crawford 
had  appeared  separately  from  her  husband  she  would  cer- 
tainly have  had  her  costs.  Why  should  she  be  deprived  of 
them  because  she  joins  with  him  to  save  expense  ? 

Maclaren^  for  the  trustees  of  the  settlement. 

Oookson^  Q.C.,  and  Lake^  for  the  defendant  Butcher: 
Our  contention  is  that  the  mill  was  partnership  property, 

0)  11  Ves.,  40.  0  4  Drew.,  702. 
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and  that,  assuming  the  mortgage  to  be  good  to  the  extent 
of  the  interest  of  Mrs.  Crawford  and  the  children  of  tl^e 
marriage,  the  trustees  of  the  settlement  were  trustees  for  the 
partnership  as  well  as  for  them.  It  is  therefore  important 
that  Butcher's  interest  should  be  determined  in  this  suit, 
otherwise  we  shall  be  obliged  to  institute  fresh  proceedings. 
The  court  has  full  power  to  give  relief  between  *co-  [37 
defendants  in  such  a  case :  Chamley  v.  Lord  Dunsany  (') ; 
J^arquharsoii  v.  8eton  (') ;  Cottingham  v.  Earl  of  Shrews- 
bury (*).  The  plaintiff  s  case  has  not  entirely  failed,  for  he 
has  established  his  right  against  Crawford  to  the  extent  of 
his  contingent  life  interest  in  case  of  her  death  in  his  life- 
time. As  the  monev  settled  came  from  him,  the  cesser  of 
his  life  interest  on  his  bankruptcy  is  invalid,  and  the  life 
interest  would  vest  in  the  plaintiff. 

Jessel,  M.R.:  This  is  an  appeal  from  a  judgment  of  the 
Vice-Chancellor  of  the  County  Palatine,  and  raises  an  im- 
portant question  as  to  the  effect  of  marriage  settlements. 

The  substance  of  the  case  is  very  simple,  although  the 
pleadings  and  evidence  are  of  enormous  length  ;  but  I  think 
we  are  indebted  to  the  way  in  which  Mr.  Benjamin  opened 
the  case,  and  to  the  elaborate  judgment  of  the  Vice-Chan- 
cellor for  a  gre^t  saving  of  the  public  time  by  giving  us  really 
what  is  the  substance  of  the  case.  ^ 

The  substance  of  the  case  is  this*:  Mr.  Crawford,  who  was 
carrying  on  business  as  a  flax  spinner,  was  at  the  time  of 
his  engagement  to  a  Belgian  lady  of  the  name  of  Putman 
utterly  and  hopelessly  insolvent.  He  arranged  a  marriage 
with  her  on  the  terms,  as  he  says,  that  he  should  settle 
£20,000  on  her,  she  having  no  property,  and  he  so  informed 
her.  He  then  went  to  a  respectable  solicitor,  and  told  him 
that  he  was  indebted  (which  was  wholly  untrue)  to  Miss 
Putman  in  the  sum  of  £20,000,  and  a  settlement  was  made 
substantially  in  this  shape,  reciting  that  he  was  indebted  to 
Miss  Putman  in  the  sum  of  £20,000,  and  in  consideration  of 
the  debt  and  marriage  then  intended  and  about  to  be  sol- 
emnized, he  covenanted  to-  pay  within  a  short  period  of  time 
this  sum  of  £20,000  to  the  trustees  named  in  the  settlement 
to  be  settled  on  his  wife  for  life,  with  remainder  to  himself 
for  life,  with  remainder  to  the  children  of  the  marriage,  with 
remainder  over.  That  is  the  substance  of  the  settlement. 
There  was  also  a  covenant  that  in  case  he  paid  the  money 
it  should  be  advanced  to  him  on  mortgage  of  the  mill  which 
then  belonged  to  him,  or  which  he  *alleged  to  belong  [38 
to  him,  in  equity.     After  the  marriage,  which  took  place, 

0)  2  Sch.  <fe  Lef.,  690,  718.  («)  6  Russ.,  45.  (»)  8  Hare,  627. 
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the  mill  was  purchased  from  the  vendors  pursuant  to  the 
agreement,  and  was  conveyed  by  him  by  way  of  mortgage 
to  the  trustees  as  security  for  £20,000.  No  money,  of  course, 
actually  passed.  Some  time  afterwards  he  became  bank- 
rupt, and  then  these  facts  appeared.  It  also  appeared  that 
Mrs.  Crawford,  formerly  Miss  Putman,  a  Belgian  lady,  was, 
as  she  asserted  herself  to  be,  imperfectly  acquainted  with 
English ;  that  she  had  no  proper  solicitor  acting  for  her, 
"though  one  of  the  partners  in  the  firm  of  her  nusband's 
solicitors  agreed  to  act  for  her,  and  to  explain  the  settle- 
ment to  her.  He  says  that  he  explained  it  to  her  as  well  as 
he  could,  she  being  a  foreigner,  and  he  says,  what  I  think 
was  believed  by  the  Vice-Chancellor,  and  certainly  appears 
to  me  very  credible,  that  being  a  foreigner,  imperfectly  ac- 
quainted with  English,  she  did  not  understand  it ;  that  all 
sue  understood  about  it  was  that  she  was  to  have  £20,000 
settled  on  her.  As  I  said  before,  the  Vice-Chancellor  be- 
lieved her,  and  I  see  no  reason  for  disbelieving  her. 

The  result  is,  that  though  the  settlement  contained  a  false 
statement  that^she  was  a  creditor  of  Crawford's  for  £20,000, 
she  executed  it  without  being  actually  aware  of  the  falsity 
of  the  statement,  or  that  there  was  any  such  statement  at 
all.  Whether,  if  she  had  been  aware  of  it,  it  would  have 
made  any  difference  or  nojt,  it  is  not  material  now  to  inquire. 

Under  these  circumstances,  the  trustee  in  bankruptcy  says 
the  whole  scheme  was  a  .deliberate  fraud  on  the  part  of 
Crawford  to  cheat  his  creditors  and  to  put  £20,000  aside  for 
the  benefit  of  himself  and  his  wife. 

The  Vice-Chancellor  has  taken  the  view  that  Mr.  Crawford 
knew  perfectly  well  there  was  no  means  of  paying  the 
£20,000  except  out  of  the  creditors'  propertv,  he  being  then 
insolvent.  In  that  sense,  no  doubt,  the  allegation  against 
Crawford  is  made  out.  But  the  wife  did  not  know  it,  she 
was  no  party  to  it.  She  says  she  believed  Mr.  Crawford  to 
be  a  man  wealthy  and  prosperous ;  he  was  the  owner  of  one 
very  large  mill  employing  a  great  number  of  hands  ;  he  was 
senior  partner  in  a  firm  which  owned  another  large  mill, 
and  all  that  she  expected  was  a  settlement  of  £20j000.  She 
gave  valuable  consideration — consideration  of  marriage. 
39]  *Whether  that  recital  were  in  or  were  out  of  the  settle- 
ment, the  covenant  to  settle  the  £20,000  in  consideration  of 
the  marriage  would  have  been  a  covenant  for  value,  and 
would  have  prevailed  against  creditors.  Why  should  the 
mere  fact  of  the  insertion  of  an  inaccurate  or  untrue  recital 
vitiate  the  settlement  as  regards  the  wife,  who  was  ignorant 
and  innocent  of  the  fraud  ?    I  cannot  see  why,  and  I  entirely 
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concur  with  the  Vice-Chancellor  in  the  conclusion  he  came 
to,  that  tlie  settlement  was  for  value  given  by  the  wife, 
namely,  the  consideration  of  marriage,  and  that  she  was  no 
party  to  the  fraud,  and  that  it  is  unimpeachable  on  the  part 
of  the  creditors. 

The  second  argument  addressed  to  us  was  this :  It  was 
said,  assuming  the  settlement  to  be  unimpeachable,  and  that 
an  action  could  have  been  brought  on  the  covenant  for  the 
£20,000  before  the  bankruptcy,  and  that  proof  could  have 
been  made  on  the  covenant  in  the  bankruptcy  as  against  the 
bankrupt's  estate,  vet  that  the  mortgage  was  invalid,  and  it 
was  saia  to  be  invalid  on  this  ground,  that  the  only  bargain 
in  the  settlement  for  the  mortgage  was  in  case  the  husband 
paid  the  money;  that  if  he  paid  the  money  it  was  to  be  lent 
to  him  on  mortgage,  and  tnat  Jie  never  actually  paid  the 
money. 

In  the  first  place,  assuming  everything  else  was  hona  fide 
in  that  deed,  I  cannot  see  the  necessity  for  the  actual  pay- 
ment of  the  money.  The  money  was  payable,  and  the  trus- 
tees say,  "  Instead  of  paying  it  m  form  and  getting  it  repaid 
to  you,  do  you  execute  the  mortgage  at  once."  The  trans- 
action, if  bona  fide^  appears  to  me  in  substance  within  the 
covenant  of  the  settlement,  and  would  be  sustainable  on 
another  ground,  that  it  was  a  very  good  mortgage  for  value, 
quite  independently  of  the  covenant  in  the  settlement  as 
regards  mailing  the  mortgage,  because  there  was  a  covenant 
to  pay  the  money.  When  the  money  became  due  the  trus- 
tees asked  for  payment,  and  they  took  the  substituted  cov- 
enant in  the  mortgage  to  pay  at  a  more  distant  day — that  is, 
they  forbore  demanding  immediate  payment,  but  took  the 
mortgage  by  way  of  security  on  the  covenant  to  pay  at  a 
future  day,  that  is,  a  mortgage  for  value,  and  perfectly 
valid,  there  being  no  fraud  suggested  in  the  matter,  and 
none  is  suggested,  assuming  the  settlement  to  have  been 
originally  valid.  It  seems,  therefore,  *that  the  mort-  [40 
gage  would  be  equally  unimpeachable  if  there  had  been  no 
covenant  in  the  original  settlement  to  make  the  mortgage. 
On  both  these  grounds  I  entirely  concur  with  the  V  ice- 
Cliancellor. 

There  are,  however,  some  subordinate  points  as  to  which 
there  is  a  cross  notice  of  appeal,  upon  which  I  will  say  a 
few  words. 

The  Vice-Chancellor,  being  of  opinion  that  the  settlement 
was  valid,  dismissed  so  mucn  of  the  bill  as  contained  very 
gross  charges,  which  I  am  loath  to  repeat,  and  which  it  is 
not  necessary  to  repeat,  against  the  defendants,  Mr.  Craw- 
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ford  and  his  wife,  with  costs  as  between  solicitor  and  client. 
With  that  part  of  the  judgment  I  entirely  concur.  But  in- 
stead of  dismissing  the  whole  of  the  rest  of  the  bill  with 
costs,  he  gave  no  costs ;  and  the  ground  on  which  he  gave 
no  costs  to  Mr.  and  Mrs.  Crawford  was  this :  not  that  he  was 
of  opinion  they  were  not  entitled  to  costs,  but  he  thought 
himself  bound  by  a  decision  of  Vice-Chancellor  Kindersley 
in  Wright  v.  Chard  ('),  to  give  no  costs  in  a  case  relating  to 
separate  estate  of  the  wife  where  the  husband  and  the  wife 
joined  as  co-defendants.  When  the  case  comes  to  be  ex- 
amined it  will  be  found  not  to  be  an  authority  for  any  such 
general  proposition.  It  was  a  very  peculiar  case.  I  am  far 
from  saying  the  particular  order  in  that  case  was  not  right, 
but  the  general  rule  is  not  touched  by  it.  Why  should  the 
defendant  be  deprived  of  costs  1  I  can  see  no  reason.  I  can 
see  very  strong  reason  for  giving  the  costs.  In  the  first  in- 
starvce,  the  suit  is  brought  against  a  married  woman  to  de- 

{)rive  her  of  an  estate  settled  to  her  separate  nse.  The 
lusband  is  a  formal  party  only,  and  not  a  real  substantial 
defendant  to  the  suit.  The  husband  is  in  fact  bankrupt. 
It  cannot  be,  therefore,  said  the  costs  will  go  into  his  pocket. 
The  fact  is,  the  costs  belong  to  the  solicitor,  who,  as  the 
law  now  stands,  has  a  charge  on  the  property  saved  or  pro- 
tected by  the  result  of  the  litiration.  Therefore,  to  reiase 
the  costs  in  this  case  would,  as  I  understand  it,  be  to  charge 
the  property  of  the  married  woman  with  these  costs  in  favor 
of  the  solicitor,  whereas,  if  we  give  him  the  costs,  the  costs 
will  in  the  ordinary  form  of  decrees  in  Chancery,  which  I 
believe  is  also  the  form  in  the  County  Palatine,  be  paid  to 
41]  the  solicitor  in  the  usual  *way,  and  will  relieve  the 
married  woman's  estate  of  the  charge  which  otherwise 
attaches.  It  seems  to  me,  therefore,  on  principle,  and  there 
is  no  authority  to  the  contrary,  that  the  rest  of  the  bill 
should  simply  be  dismissed  with  costs. 

I  now  come  to  the  only  other  point,  and  that  is  this :  The 
Vice-Chancellor,  and  again  not  according  to  his  own  opinion, 
but  apparently  pressed  by  authorities  which  were  cited  to 
him,  directed  an  inquiry  under  these  circumstances:  It 
seems  there  was  a  partnership,  in  which,  as  I  said  before, 
Mr.  Crawford  was  the  senior  partner,  in  one  of  these  mills. 
It  seems  also  that  the  partners  of  the  partnership  firm  have 
become  bankrupt,  and  Mr.  Butcher  is  their  trustee  in  bank- 
ruptcy. Mr.  Butcher  says  one  of  these  mills,  or  at  all 
events  the  machinery  in  the  mill,  was  partnership  property, 
and  formed  part  of  the  partnership  assets,  and  that,  as 
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trustee  under  the  bankruptcy,  he  is  entitled  to  at  least  one- 
fourth  part  of  the  property  by  title  paramount  to  the  mort- 
gage ;  and  he  alleges  there  was  such  possession  of  the  frame 
of  the  mill  at  the  time  of  the  marriage  as  would  give  con- 
structive notice  at  all  events  to  the  trustees  of  the  settle- 
ment, and  so  entitle  him  to  dispute  their  legal  estate  as  far 
as  regards  that  portion  of  the  property  which  he  claims. 
The  vice-Chancellor  in  this  suit  gave  an  inquiry  to  ascer- 
tain whether  his  claim  was  well  founded  or  not.  That  is 
the  substance  of  the  inquiry  that  is  complained  of,  and,  it 
appears  to  me,  rightly  complained  of. 

The  plaintiff  gets  nothing  whatever  as  against  the  defen- 
dants Mr.  and  Mrs.  Crawford,  in  the  view  I  take  of  the 
case,  and,  as  I  understand  it,  subject  to  an  exception  which 
I  will  advert  to,  the  view  the  Vice-Chancellor  took  of  the 
case.  That  being  so,  his  title  wholly  fails.  What  right  has 
a  court  of  justice  to  investigate  a  claim  by  title  paramount 
by  one  co-defendant  against  the  other?  I  am  not  aware  of 
any.  The  answer  is,  if  you  wish  to  assert  these  claims  you 
must  assert  them  in  a  proper  action.  But  it  was  said,  and 
the  Vice-Chancellor  acceded  to  that  view,  that  whatever  de- 
cision principle  might  call  on  us  to  make,  authority  was  the 
other  way.  I  certainly  was  surprised  to  hear  it ;  and  I  was 
not  surprised  to  find  when  the  authorities  were  referred  to 
that  they  were  authorities  of  a  totally  different  class.  The 
authorities  referred  to  were  of  this  sort:  That  where  a 
plaintiff  obtains  relief  *against  one  or  more  defen-  [42 
aants,  and  there  are  subordinate  questions  either  necessary 
to  be  gone  into  to  work  out  that  relief  completely  for  the 
benefit  of  the  plaintiff,  or  necessary  to  adjust  the  rights  of 
the  defendants  consequent  on  the  relief  so  obtained  dv  the 
plaintiff,  the  court  may  by  inquiries  in  chambers  work  out 
the  equities  between  the  co-defendants.  But  there  is  no 
case  produced  in  which  any  such  inquiries  were  directed 
where  the  plaintiff's  case  wholly  failed.  It  appears  to  me, 
therefore,  that  we  are  nof  compelled,  as  the  V ice- Chancel- 
lor thought  he  was  compelled,  to  decide  against  principle 
by  the  authorities  produced. 

There  is  only  one  other  point  which  it  is  necessary  to  ad- 
vert to.  The  V  ice-Chancellor  made  a  declaration  which  ap- 
f)ears  to  me,  I  must  say,  to  be  wholly  right  so  far  as  the 
aw  of  the  matter  is  concerned :  that  the  interest  of  the  hus- 
band in  the  property  in  question  was  not  defeasible  in  the 
way  it  purported  to  be  by  the  settlement  by  reason  of  its 
being  his  own  property.  The  objection  to  the  declaration  is 
this,  that  it  is  a  declaration  as  to  future  rights,  future  con- 
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tingencies,  and  remote  interests  of  the  husband.  The  rule 
of  the  Court  of  Chancery  always  was  not  to  entertain  a  suit 
merely  for  that  purpose.  There  are  some  instances  in  which, 
as  incidental  to  the  relief  given,  it  has  become  absolutely 
necessary  to  determine  auch  rights,  and  in  that  way  those 
rights  are  and  must  be  determined,  but  no  suit  is  entertained 
simply  and  exclusively  for  the  purpose  of  deciding  upon 
the  nature  and  extent  of  futnre  contingent  rights  without 
immediate  present  relief.  Consequently  it  appears  to  me 
that  that  part  of  the  decree  cannot  be  supported,  and  the 
only  results  of  this  appeal  should  be  to  give  the  costs  of  it 
to  the  respondents,  Mr.  and  Mrs.  Crawford,  and  to  dismiss 
the  bill  against  them  with  costs  wholly,  not  disturbing  that 
part  of  the  decree  which  gives  them  a  certain  portion  of  the 
costs  as  between  solicitor  and  client. 

James,  L.  J.:  I  am  of  the  same  opinion.  It  appeared  to 
me  when  it  was  admitted  by  Mr.  Benjamin,  as  he  was 
obliged  to  admit  very  soon  after  he  was  pressed  with  it,  that 
the  covenant  for  payment  of  £20,000  was  a  valid  covenant, 
the  whole  case  in  fact  failed ;  because  if  there  was  a  valid 
43]  covenant  for  £20,000  it  is  *clear  the  trustees,  who  were 
creditors  to  that  extent,  .were  entitled  to  ask  for,  and  en- 
titled to  receive,  a  mortgage  for  the  £20,000  from  their 
debtor ;  and  that  mortgage.  Being  in  the  hands  of  hojiafide 
creditors,  which  they  were,  was  as  good  as  the  covenant 
itself.  It  appears  to  me,  therefore,  the  case  wholly  fails  as 
far  as  relates  to  the  disturbance  of  that  settlement  of  the 
mortgage  which  followed  it. 

Then  that  would  lead  necessarily,  it  appears  to  me,  to  the 
dismissal  of  the  bill  against  the  whole  of  these  parties  with 
costs.  I  am  entirely  of  the  same  opinion  as  that  expressed 
by  the  Master  of  the  Rolls,  that  it  would  be  sacrificing  sub- 
stance to  the  merest  form  to  deprive  this  lady,  or  really  the 
lady's  solicitor,  of  the  costs  of  resisting  an  unfounded  suit 
merely  because  she  did  not  go  through  the  additional  form 
and  incur  the  additional  expense  of  obtaining  an  order  to 
appear  and  defend  separately  from  her  husband,  which  was 
all  that  would  have  been  required  to  set  it  all  ri^ht,  the  hus- 
band being  simply  there  as  her  husband,  and  sue  being  tlie 
party  beneJicially  interested.  The  fact  that  they  did  not 
incur  further  expense  in  going  through  that  unnecessary 
form  ought  not  to  have  affected  tlieir  rights  at  all. 

Then  I  agree  also,  under  whatever  circumstances  inquiries 
have  been  made  between  defendants,  this  is,  in  my  view, 
eminently  a  case  in  which  no  such  inquiry  could  be  made, 
because  it  is  a  claim  to  something  pamniount  both  to  the 
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Elaintiff  and  to  the  defendants.  The  plaintiff  says  you 
ave  got  a  bad  mortgage  on  my  property,  or  that  which 
should  be  my  property.  Somebody  says  part  of  the  prop- 
erty does  not  belong  either  to  you  or  to  me ;  you  may  fignt 
it  with  that  person  if  you  like.  But  the  person  who  has 
got  the  mortgage  says,  I  will  fight  it  whenever  I  am  called 
on  to  fight  it  by  the  person  who  makes  the  claim  against 
me,  but  I  cannot  have  that  disposed  of  by  inquiries  in 
chambers  before  the  Registrar  as  to  my  title  to  that  property 
which  I  hold  under  what  is  apparently  a  perfect  title  under 
my  deed.  That  is  not  a  case  wnich  was  contemplated  to  be 
settled  by  inquiries ;  it  would  be  entirely  a  new  way  of  dis- 
posing of  su(m  a  case.  The  cases  in  which  inquiries  are 
made  are  cases  in  which  A.  gets  a  decree  against  iB.  and  C, 
and  there  may  be  doubts  in  what  proportions  they  are 
to  pay  it,  or  cases  in  which  A.  gets  a  decree  to  recover 
*property,  and  then  there  may  be  cestuis  que  trust  co-  [44 
defendants,  and  there  may  be  questions  as  between  them  as 
to  what  are  the  exact  interests  of  the  cestuis  que  trusty  who 
have  a  common  interest  with  the  plaintiff.  That  is  the  class 
of  cases  in  which  inquiries  are  directed.  But  it  cannot  be 
a  right  thing,  in  mv  view,  to  direct  an  inquiry  on  a  totally 
independent  and  hostile  right  alleged  by  one  defendant 
against  both  the  plaintiff  and  the  other  defendant.  I  agree, 
therefore,  that  that  inquiry  ought  not  to  have  been  made. 
Then  with  regard  to  the  declaration  :  I  think  the  Master  of 
the  Rolls  is  right  in  saying  it  is  not  the  practice  of  the 
court  to  make  declarations  as  to  the  future  contingent  in- 
terests of  cestuis  que  trust  of  property  which  is  left  simply 
in  the  possession  of  the  trustees  of  the  settled  property. 

Bramwell,  L.J.:  I  am  of  the  same  opinion.  I  have 
only  a  word  to  add.  I  agree  with  the  Lord  Justice  that 
when  Mr.  Benjamin  admitted  that  the  original  covenant  to 
pay  £20,000  was  a  valid  one,  and  would  have  sustained 
proof  against  the  estate,  there  was  an  end  of  the  case.  I 
did  not  at  first  see  that  it  was  valid.  But  it  is  obvious  it 
was  so.  If  Crawford  had  remained  solvent  there  can  be  no 
doubt  that  an  action  could  haye  been  maintained  against 
him  on  that  covenant.  Then  if  that  was  a  valid  covenant, 
surely  the  covenant  in  the  deed  of  mortgage,  which  you 
may  say  was  given  in  lieu  of  it,  was  a  valid  covenant  also. 
Then  if  the  mortgage  was  not  valid,  this  impossible  condi- 
tion of  things  would  exist — that  there  would  be  a  deed  of 
mortgage  with  a  valid  covenant  to  pay  the  mortgage  money 
on  it,  but  with  an  invalid  mortgage  of  property  purported 
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to  be  mortgaged.     It  would  be  impossible  that  this  could 
be.     I  therefore  agree  with  the  Lords  Justices. 

Solicitors  for  plaintiffs :  Orundy  <£•  Kershaw^  Manches- 
ter, agents  for  Holder  &  Holder,  Bolton. 

Solicitors  for  defendants :  W.  Parker ;  Addleshaw  & 
Warburton^  Manchester. 


[6  Chancery  Division,  68.] 
C.A.,  July  6,  1877. 

63]  *^^  parte  Hill.     In  re  Roberts. 

Bankruptcy — PreferenUal  Debt — RetU — Distren — Money  due  to  Oas  Company  for  Oat 
supplied — "Landlord  or  other  Person  to  whom  Rent  i»  due" — Bankruptcy  Ad,  1869 
(32  d:  83  VicL  e.  11),  es.  12,  18,  S4— Bankruptcy  Rules,  1870,  r.  260. 

The  special  act  of  a  gas  company  empowered  them  to  levy  by  distress  all  sams 
of  money  dae  to  theih  for  the  supply  of  gas,  the  amount  of  which  should  not  be 
disputed,  and  provided  that  any  justice,  on  application,  might  inquire  into,  and 
ascertain  the  amount  due,  and  issue  his  warrant  accordingly  for  levying  the  same. 
By  sect.  16  of  the  Gasworks  Clauses  Act,  1847  (incorporated  with  the  special  act), 
money  due  to  a  gas  company  for  gas  supplied  is  spolcen  of  as  "  rent."  The  company, 
after  one  of  their  customers  had  filed  a  liquidation  petition,  and  with  notice  of  the 
petition,  proceeded  to  seize  his  goods  under  a  distress  warrant  granted  by  the  jus- 
tices in  respect  of  money  due  for  gas  supplied  to  him  within  a  year  before  the  filing 
of  the  petition : 

Held,  the  comoany  did  not  come  within  the  words  **  landlord  or  other  person  to 
whom  any  rent  is  due  from  the  bankrupt^  in  sect.  84  of  the  Bankruptcy  Act,  1869, 
but  that  the  distress  was  a  legal  process  against  the  estate  of  the  debtor  in  respect 
of  a  provable  debt,  which  the  court  had,  under  sect  18  of  the  act,  or  under  rule 
1260  of  the  Bankruptcy  Rules,  1 870,  power  to  restrain. 

A  perpetual  injunction  was  accordingly  granted  to  restrain  the  company  from  en- 
forcing the  distress. 

Ex  parte  Birmingham  and  Staffordshire  OasUgM  Company  {})  distinguished. 

The  words  "other  person  to  whom  any  rent  is  due"  in  sect.  84  apply  to  a  case 
where  rent  is  payable  in  respect  of  a  tenancy,  though  the  person  entitled  to  the 
rent  is  not  in  popular  language  a  "  landlord." 

(«)  Law  Rep.,  H  Eq.,  616. 


[6  Chancery  Division,  70,] 
M.R.,  March  2,  1877. 

70]  *PeNDER  V.    LUSHINGTON. 

[1877      P.      86.] 

Company — Member — Transfer  of  SJiares  to  increase  Voting  Power — Oentral  Meeting 
— Rejection  of  Votes — Action  against  Directors — Injunction — Name  of  Company, 
RigfU  to  use. 

Where  the  articles  of  association  of  a  limited  company  provided  that  the  company 
should  not  be  affected  with  notice  of  any  trust,  and  contained  provisions  that  every 
member  should  be  entitled  to  one  vote  at  a  general  meeting  for  every  ten  shares, 
but  should  not  be  entitled  to  more  than  100  votes  in  all,  and  that  no  member  should 
vote  at  any  general  meeting  unless  he  had  been  possessed  of  liis  shares  for  three 
months  previously  thereto : 
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Hdd^  that,  according  to  the  aKicles,  a  member  of  the  company  was  a  person  whose 
name  was  on  the  register  of  shareholders ;  that  the  register  was  the  only  evidence 
by  which  the  rights  of  members  to  vote  at  a  general  meeting  could  be  ascertained ; 
and  that  at  a  general  meeting  no  votes  of  shareholders  properly  qualified  and  whose 
names  had  been  three  months  on  the  register  should  be  rejected  on  the  ground  th|it 
their  shares  had  been  transferred  to  them  by  other  shareholders  for  the  purpose  of 
increasing  their  own  voting  power,  or  with  an  object  alleged  to  be  adverse  to  the 
interests  of  the  company,  or  on  the  ground  that  the  holders  were  not  beneficial 
owners  of  the  shares. 

An  action  was  brought  by  a  shareholder  whose  vote  was  rejected,  on  behalf  of 
himself  and  all  others  who  had  voted  with  him,  naming  the  company  as  co-plaintiff, 
against  the  directors,  for  an  injunction  to  restrain  them  from  acting  on  the  footing 
of  the  votes  being  bad  : 

Hdd^  that  the  plaintiffs  were  entitled  to  an  injunction  : 

Heldy  also,  that  till  a  meeting  should  be  called  to  decide  whethei'  or  not  the  com- 
pany's name  should  be  used  as  plaintiff,  the  company's  name  should  remain  on  the 
record. 

The  Direct  United  States  Cable  Company,  Limited,  was 
a  company  registered  under  the  Companies  Act,  1862,  with 
a  memorandum  and  articleS'Of  association. 

By  the  2d  article  the  register  of  shareholders  was  directed 
**to  be  kept  pursuant  to  the  terms  of  the  Companies  Act, 
1862." 

By  the  19th  article  it  was  provided  that  'Hhe  company 
shall  not  be  affected  with  notice  of  any  trust,"  also  that 
**the  executors  of  a  deceased  member  shall  be  the  only 

Eersons  recognized  by  the  company  as  having  any  title  to 
is  share." 

*The  following  articles  related  to  the  provisions  for  [71 
voting  at  general  meetings : — 

Article  66:  *'No  member  holding  less  than  ten  shares  is 
entitled  to  a  vote,  and  every  memtMsr  holding  at  least  that 
number  of  shares  shall  have  one  vote  for  every  complete 
number  of  ten  shares,  with  the  limit  that  no  shareholder 
shall  be  entitled  to  more  than  100  votes  in  all." 

Article  58:  *'If  two  or  more  persons  are  jointly  entitled 
to  vote  in  respect  of  any  share  or  shares,  the  member  whose 
name  stands  nrst  on  the  register  of  members  as  one  of  the 
liolders  of  such  share  or  shares,  and  no  other,  shall  be  en- 
titled to  vote  in  respect  of  the  same." 

Article  59:  "No  member  shall  be  entitled  to  vote  in 
respect  of  any  share  that  he  has  acquired  by  transfer  at  any 
meeting  held  after  the  expiration  of  three  months  from  the 
registration  of  the  company  unless  he  has  been  possessed  of 
the  shares  in  respect  oi  which  he  claims  to  vote  for  at  least 
three  months  previously  to  the  time  of  holding  the  meeting 
at  which  he  proposed  to  vote." 

Subsequent  articles  contained  provisions  for  giving  votes 
by  proxy. 

22  Eng.  Rep.  81 


642  CHANCERY  DIVISION.  [Vol  VJ. 

1877  Pender  v.  Lushingtoo,  M.R. 

■  I         I  — — ^M  I       I    I    ^.M  ■  mil  -I  ■»■«■!■■  ■!  ■ 

The  plaintiflf,  John  Peader,  was  the  registered  holder  of 
1,000  shares  in  the  company.  He  was  also  chairman  of  the 
Globe  Telegraph  and  Trust  Company,  Limited,  which  was 
formed  in  1873  for  the  purpose  of  acquiring  telegraphic 
shares  and  property,  and  which  was  worked  in  connection 
with  the  Anglo-American  Telegraph  Company. 

On  the  2d  of  February,  1877,  an  extraordinary  general 
meeting  of  the  company  was  held  pursuant  to  notice,  at 
which  render  moved  a  resolution  in  these  terms:  *'That  it 
is  expedient  to  put  an  end  to  the  present  antagonism  of  this 
company  towards  the  Anglo-American  Telegraph  Company 
and  its  connections,  and  to  work  this  company's  cable  in 
friendly  alliance  with  their  lines ;  and  that  a  committee  of 
shareholders  be  appointed  to  be  named  by  the  meeting  to 
confer  with  the  directors  as  to  the  best  method  of  giving 
effect  to  this  resolution,  and  to  report  to  the  shareholders 
thereon  at  such  time  as  the  meeting  shall  appoint." 

This  resolution  was  seconded  and  put  to  the  meeting, 
72]  whereupon  *an  amendment  thereto  was  moved  by  Mr. 
Bramwell,  a  shareholder  of  the  company,  which  having  been 
seconded  was  put  to  the  meeting  by  the  chairman,  and  de- 
clared to  be  carried  by  a  large  majority. 

A  poll  was  then  demanded  by  Mr.  Fender,  and  the  meet- 
ing was  adjourned  to  the  5th  of  February.  Meanwhile  the 
votes  and  the  proxies,  which  had  been  duly  lodged  at  the 
oflBce,  were  examined  by  the  scrutineers. 

At  the  adjourned  meeting  it  appeared  from  the  report  of 
the  scrutineers  that  according  to  the  number  of  votes 
recorded  there  would  have  been  a  majority  of  forty  against 
the  amendment,  but  the  chairman  ruled  out  649  votes,  and 
declared  the  amendment  carried  by  a  majority  of  609.  Mr. 
Pender  then  moved  a  second  resolution,  and  the  votes  were 
again  taken,  and  it  would  have  been  carried,  but  the  chair- 
man ruled  out  the  same  votes  as  before,  and  it  was  accord- 
ingly lost. 

The  grounds  on  which  the  chairman  ruled  out  these  votes 
were  that  they  were  given  in  respect  of  shares  which  had 
been  transferred  by  certain  large  shareholders  in  the  Direct 
United  States  Cable  Company,  who  were  also  shareholders 
in  the  Globe  Telegraph  and  Trust  Company,  and  whose 
voting  power  was  by  article  56  limited  to  100  votes,  to  their 
own  nominees  who  had  no  beneficial  interest  in  the  Direct 
United  States  Cable  Company,  and  with  the  object  of 
increasing  the  voting  powers  of  the  transferors  and  of  fur- 
thering the  views  of  the  Globe  Telegraph  and  Trust  Com- 
pany.    These  shares  had   been  duly  transferred  to  their 
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present  holders  three  months  before  the  meeting  was  held, 
according  to  article  69,  and  the  names  of  the  holders  were 
on  the  register. 

An  action  was  then  brought  by  Pender  (on  behalf  of  him- 
self and  all  other  the  shareholders  in  the  Direct  United 
States  Cable  Company,  Limited,  who  voted  against  the 
amendment  to  the  first  resolution,  and  in  favor  of  the 
second  resolution,  at  the  said  meetings)  and  the  said  Direct 
United  States  Cable  Company,  as  plaintiffs,  and  E.  H.  Lush- 
ington and  others,  the  directors  of  the  same  company,  as 
defendants. 

A  motion  was  now  made  on  behalf  of  the  plaintiflFs  to 
restrain  the  defendants  from  ruling  out  the  649  votes,  and 
acting  contrary  to  the  second  resolution,  until  the  hearing 
of  the  action. 

*A  summons  was  also  taken  out  by  the  defen-  [73 
dants  to  strike  out  the  name  of  the  company  as  plaintiffs, 
inasmuch  as  it  had  been  used  without  the  authority  of  the 
directors  or  of  a  general  meeting. 

Fry;,  Q.C.,  Davey^  Q.C.,  and  H.  B.  Buckley^  in  support 
of  the  motion :  The  plaintiff  and  those  whom  he  repre- 
sents are  entitled  to  an  injunction  to  restrain  the  rejection 
of  the  votes  representing  the  649  shares  standing  in  the 
names  of  the  plaintiff  and  the  shareholders  in  the  Globe 
Company.  They  were  clearly  registered  members  of  the 
company,  and  entitled  to  vote,  having  held  their  shares  for 
three  months  before  the  general  meeting  was  held.  The 
fact  that  some  of  them  were  trustees  for.  other  persons,  or 
that  they  were  shareholders -in  a  rival  company,  is  immate- 
rial, as  the  chairman  had  no  right  to  inquire  into  the  ques- 
tion whether  they  were  beneficial  owners,  or  whether  they 
exercised  their  right  of  voting  in  the  interest  of  another 
company. 

In  the  case  of  In  re  Str anion  Iron  and  Steel  Company  (*), 
where  the  holders  of  1,000  fully  paid-up  shares  made  nine 
transfers  of  100  shares  each  to  as  many  nominees  of  their 
own,  in  order  that  they  might  secure  full  voting  power  at  a 
meeting  of  the  cornpany,  and  the  directors  refused  to  regis- 
ter the  transfers,  Vice-Chancellor  Bacon  held  that  the  direct- 
ors had  no  right  to  refuse  to  register  them  for  the  purpose 
of  excluding  the  transferees  from  the  exercise  of  their  legal 
rights. 

With  regard  to  the  form  of  the  action,  the  directors  have 
taken  out  a  summons  to  strike  out  the  name  of  the  com- 
pany, on  the  ground  that  it  has  been  used  without  the 

(')  Law  Rep.,  16  Eq.,  659;  7  Eng.  R.,  681. 
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authority  of  the  directors  or  of  a  general  meeting.  This 
case,  however,  does  not  fall  within  the  principle  of  Mac- 
Dougall  v.  OardineT  (')  or  Foss  v.  Harbottle  (").  We  sub- 
mit that  it  comes  witliin  the  exception  referred  to  in  Foss 
V.  Harbottle^  that  when  no  action  could  otherwise  be 
brought,  the  shareholders  must  have  a  right  to  bring  an 
action  in  the  name  of  the  company.  Here  the  chairman 
acted  improperly  in  the  rejection  of  the  votes,  and,  accord- 
74]  ing  to  the  principles  *laid  down  in  many  cases,  the 
action  is  properly  framed :  Atwool  v.  MerryweatJier  (*) ; 
Jtussell  V.  Wakefield  Waterworks  Company  (*) ;  East  Pant 
Du  United  Lead  Mining  Company  v.  Merryweather  (*) ; 
Exeter  and  Crediton  Railway  Company  v.  BuUer  (*). 

Chitty^  Q.C.,  and  W.  O.  Harrison^  for  the  defendants: 
When  it  is  clear  that  shares  have  been  transferred  to  persons 
who  have  no  beneficial  interest  in  the  company,  and  for  the 
purpose  of  creating  votes,  and  to  be  used  in  the  interests  of 
a  rival  company,  you  may  then  go  behind  the  register:  Ex 
parte  Bugg  (') ;  Budd^s  Case  (") ;  Cox*s  Case  (*). 

Here  the  votes  tendei-ed,  which  were  ruled  out  by  the 
chairman,  were  given  in  respect  of  shares  transferred  by 
shareholders,  who  were  also  shareholders  in  the  Globe  Com- 
pany, to  their  own  nominees.  By  article  66,  the  right  of 
voting  of  each  shareholder  was  limited  to  100  votes.  By 
transferring  their  shares  to  the  present  holders,  the  trans- 
ferors virtually  annulled  that  article,  and  increased  their 
own  voting  power  by  the  votes  of  persons  who  had  no  inter- 
est in  the  company.  The  chairman,  therefore,  was  justified 
in  rejecting  them. 

On  the  question  raised  by  the  summons,  the  name  of  the 
company  cannot  properly  be  used  without  the  consent  of  a 
general  meeting.  The  defendants  would  not  object  to  such 
a  meeting  being  held,  but  the  court  cannot  in  the  meantime 
grant  the  injunction  with  the  name  of  the  company  remain- 
ing improperly  on  the  record. 

Jessel,  M.R.:  This  is  a  motion  by  Mr.  J.  Pender,  on 
behalf  of  himself  and  all  shareholders  who  voted  with  him 
sigainst  an  amendment,  and  the  Direct  United  States  Cable 
Company,  Limited,  as  plaintiflFs,  against  E.  H.  Lushington 
and  other  gentlemen  as  defendants,  in  substance  to  obtain 
the  opinion  of  the  court  that  certain  votes  at  a  general  meet- 

(')  1  Ch.  D..  13;  15  Eng.  R.,  624.  (•)  11  Jur.,  627. 

O  2  Hare,  461.  f )  2  Dr.  &  Sm.,  462. 

(»)  Law  Rep.,  6  Eq.,  464  n.  («)  8  D.  F.  4  J.,  297. 

{*)  Law  Rep.,  20  Eq.,  474.  (»)  4  D.  J.  4  S..  63. 
C)  2  H.  A  M.,  264. 
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ing  on  behalf  of  the  plaintiff  were  improperly  rejected  by 
*the  chairman.  That  is  the  substance  of  the  case,  [7o 
though  there  are  other  technical  questions  to  which  I  must 
also  refer. 

In  all  cases  of  this  kind,  where  men  exercise  their  rights  of 
property,  they  exercise  their  rights  from  some  motive  ade- 
quate or  inadequate,  and  I  have  always  considered  the  law 
to  be  that  those  who  have  the  rights  oi  property  are  entitled 
to  exercise  them,  whatever  their  motives  may  be  for  such 
exercise — that  is  as  regards  a  court  of  law  as  distinguished 
from  a  court  of  morality  or  conscience,  if  such  a  court  ex- 
ists. I  put  to  Mr.  Harrison,  as  a  crucial  test,  whether,  if  a 
landlord  had  six  tenants  whose  rent  was  in  arrear,  and 
three  of  them  voted  in  a  way  he  approved  of  for  a  member 
of  Parliament,  and  three  did  not,  the  court  could  restrain 
the  landlord  from  distraining  on  the  three  who  did  not,  be- 
cause he  did  not  at  the  same  time  distrain  on  the  three  who 
did.  He  admitted  at  once  that  whatever  the  motive  might 
be,  even  if  it  could  be  proved  that  the  landlord  had  dis- 
trained on  them  for  that  reason,  that  I  could  not  prevent 
him  from  distraining  because. they  had  not  paid  their  rent. 
I  cannot  deprive  him  of  his  property,  although  he  may  not 
make  use  of  that  right  of  property  in  a  way  I  might  alto- 
gether approve.  That  is  really  the  question,  because  if 
these  shareholders  have  a  right  of  property,  then  I  think  all 
the  arguments  which  have  been  addressea  to  me  as  to  the 
motives  which  induced  them  to  exercise  it  are  entirely  be- 
side the  question. 

I  am  confirmed  in  that  view  by  the  case  of  Menier  v. 
Hooper's  Telegraph  Works  {'\  where  Lord  Justice  Mellish 
observes :  *'I  am  of  opinion  tnat,  although  it  may  be  quite 
true  that  the  shareholders  of  a  company  may  vote  as  they 
please,  and  for  the  purpose  of  their  own  interests,  yet  that 
the  majority  of  shareholders  cannot  sell  the  assets  of  the 
company  and  keep  the  consideration."  In  other  words,  he 
admits  that  a  man  may  be  actuated  in  giving  his  vote  by 
interests  entirely  adverse  to  the  interests  of  the  company  as 
a  whole.  He  may  think  it  more  for  his  particular  interest 
that  a  certain  course  may  be  taken  which  may  be  in  the 
opinion  of  others  very  adverse  to  the  interests  of  the  com- 

J)any  as  a  whole,  but  he  cannot  be  restrained  from  giving 
lis  vote  in  what  way  he  pleases  because  he  is  influenced  by 
that  motive.  There  is,  ii  I  may  say  so,  no  obligation  on  a 
shareholder  of  a  company  to  *give  his  vote  merely  [76 
with  a  view  to  what  other  persons  may  consider  the  in- 

(>)  Law  Rep.,  9  Ch.,  360,  864. 
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terests  of  the  company  at  large.  He  has  a  right,  if  he  thinks 
fit,  to  give  his  vote  from  motives  or  promptings  of  what  he 
considers  his  own  individual  interest. 

This  being  so,  the  arguments  which  have  been  addressed 
to  me  as  to  wliether  or  not  the  object  for  which  the  votes 
were  given  would  bring  about  the  ruin  of  the  company,  or 
whether  or  not  the  motive  was  an  improper  one  which  in- 
duced these  gentlemen  to  give  their  votes,  or  whether  or  not 
their  conduct  shows  a  want  of  appreciation  of  the  principles 
on  which  this  company  was  founded,  appear  to  me  to  be 
wholly  irrelevant.  Therefore  I  do  not  intend  to  enter  into 
the  question  as  to  what  the  objects  of  tlie  company  were,  or 
what  was  the  mode  in  which  it  was  proposed  to  carry  out 
those  objects.  I  am  only  bound  to  decide  whether  or  not 
these  people  were  entitled  to  vote.  To  that  question  I  am 
now  going  to  address  myself. 

It  IS  admitted  that  the  votes  tendered  were  the  votes  of 
persons  on  the  register  of  shareholders,  and  it  is  admitted 
that  they  had  been  possessed  of  those  shares  for  at  least 
three  months  previously  to  the  time  of  holding  the  general 
meeting,  which  is  what  is  required  by  the  59th  article. 
That  being  so,  their  vote^  were  rejected  on  this  ground  :  It 
was  said  that  the  persons  who  gave  the  votes  were  trustees  for 
other  persons,  and  that  these  other  persons,  the  cestuis  que 
trust  of  those  trustees,  were  also  eitner  holders  in  their  own 
name  or  as  cestuis  que  trust  of  other  shares,  amounting 
in  the  whole  to  more  than  1,000  shares,  so  that  if  all  the 
shares  to  which  the  persons  were  entitled  had  been  registered 
in  one  name,  that  person  could  not  have  given  more  than 
100  votes,  the  56th  section  of  the  articles  saying,  that  every 
member  holder  at  least  ten  shares  shall  have  one  vote  for 
every  complete  number  of  ten  shares,  with  this  limit,  that 
no  shareholder  shall  be  entitled  to  more  than  100  votes 
in  all. 

Now  the  argument  is,  that  the  words  "every  member" 
mean,  not  a  man  registered  on  the  list  of  shareholders,  but 
any  person  beneficially  entitled  to  shares,  because  if  not 
carried  to  that  extent  i  do  not  understand  the  argument  at 
all.  If  it  means  that  a  man  may  hold  1,000  shares  bene- 
ficially, or  that  a  man  may  disunite  his  shares,  then  there 
77]  is  no  reason  why  he  should  be  disqualified  *because 
he  has  one  share  in  his  own  name  or  ten  shares  in  his  own 
name.  Therefore  the  argument  must  go  the  whole  length 
that  any  one  man  entitled  beneficially  to  more  than  1,000 
shares  is  not  entitled  to  put  them  in  the  name  of  two  or 
more  persons  as  trustees  for  him,  so  as  to  allow  those  two 
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or  more  persons  to  exercise  the  power  of  voting  under  the 
articles.  It  must  go  to  that  extent.  But,  talking  even  the 
restricted  view,  and  reading  the  words  ''every  member"  to 
mean  only  a  person  whose  name  is  on  the  register,  then  it 
means  this,  that  any  man  whose  name  is  registered  as  a 
liolder  of  shares  cannot,  if  he  is  the  cestui  que  irusl  of  other 
shares,  give  together  with  his  trustee  more  votes  than  if  all 
the  shares  were  registered  in  his  own  name.  Those  are  the 
propositions  with  which  I  must  deal. 

The  first  observation  which  strikes  one  is  that  these  are 
votes  at  general  meetings.  How  are  you  to  ascertain  who 
is  to  vote?  That  is  pointed  out  by  the  articles  of  asso- 
ciation. First,  who  are  to  be  summoned  to  attend  the  gen- 
eral meetings?  You  find  by  article  48  that  notice  is  to  be 
given  to  '*the  members  hereinafter  mentioned."  What 
does  the  word  "members"  mean  in  that  article?  The  defi- 
nition clause,  like  many  other  definition  clauses,  is  one 
which  defines  nothing.  It  says:  "Member  means  member 
for  the  time  being  of  the  company,"  that  is,  member  means 
member.  But  then  one  must  remember  that  the  word 
"member"  has  a  meaning  in  the  Companies  Act,  and  it 
means  prima  facie  a  registered  shareholder  or  stockholder, 
and  that  must  be  the  meaning  here,  because  how  else  are 
3'ou  to  give  him  notice  at  all  ?  You  can  only  give  him  notice 
by  referring  to  the  register  which,  under  article  2,  is  "to be 
kept  pursuant  to  the  terms  of  the  Companies  Act,  1862." 
So  that  a  member  is  a  man  who  is  on  the  register. 

[His  Lordship  then  reviewed  the  several  articles  of  asso- 
ciation, which  snowed  that  a  member  of  this  companv  meant 
a  person  whose  name  was  on  the  register  of  shareholders, 
and  that  the  title  of  any  member  to  vote  could  only  be  found 
out  by  reference  to  the  register.  His  Lordship  then  con- 
tinued :] 

It  appears  to  me  that  it  is  plain  from  reading  these 
articles  alone  that  the  articles  meant  to  refer  to  a  registered 
member,  but  I  think  it  is  made,  if  possible,  plainer — though 
I  doubt  whether  it  could  be  made  plainer  when  you  come 
to  consider  that  it  would  not  *be  possible  to  work  the  [78 
company  in  any  other  way,  for  how  else  could  the  company 
hold  meetings  or  demand  a  poll,  or  have  the  votes  taken  by 
the  scrutineers  ? — but  if  possible  it  is  made  plainer  by  the 
19th  article,  which  says :  "The  executors  and  administrators 
of  a  deceased  member  shall  be  the  only  persons  recognized 
by  the  company  as  having  any  title  to  his  share,"  and  also 
provides  that  **the  company  shall  not  be  affected  by  notice 
of  any  trust."     And  the  30th  section  of  the  Companies  Act, 
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1862,  says:  *'No  notice  of  any  trust  express,  implied,  or 
constructive,  shall  be  entered  on  the  register,  or  be  receiv- 
able by  the  Registrar  in  the  case  of  companies  under  this 
act,  and  registered  in  England  or  Ireland."  It  comes,  there- 
fore, to  this,  that  the  register  of  shareholders,  on  which 
there  can  be  no  notice  of  a  trust,  furnishes  the  only  means 
of  ascertaining  whether  you  have  a  lawful  meeting  or  a 
lawful  demand  for  a  poll,  or  of  enabling  the  scrutineers  to 
strike  out  votes. 

The  result  appears  to  me  to  be  manifest,  that  the  company 
has  no  right  whatever  to  enter  into  the  question  of  the  bene- 
ficial ownership  of  the  shares.  Any  such  suggestion  is 
quite  inadmissible,  and  therefore  it  is  clear  that  the  chair- 
man had  no  right  to  inquire  who  was  the  beneficial  owner 
of  the  shares,  and  the  votes  in  question  ought  to  have  been 
admitted  as  good  votes  independently  of  any  inquiry  as  to 
whether  the  parties  tendering  them  were  or  were  not,  and  to 
what  extent,  trustees  for  other  persons  beneficially  entitled 
to  the  shares. 

I  now  come  to  the  subordinate  question,  not  very  material 
in  the  view  I  take  of  the  case,  namely,  whether  you  have 
the  right  plaintiffs  here.  The  plaintiffs  may  be  described 
as  three,  though  they  are  really  two.  There  is,  first,  Mr. 
Pender  himself,  on  behalf  of  nimself ;  next,  as  the  repre- 
sentative of  the  class  of  shareholders  who  voted  with  him, 
whose  votes  I  hold  to  have  been  improperly  rejected ;  and, 
next,  there  is  the  Direct  United  States  Cable  Company.  It  is 
said  that  the  company  ought  not  to  have  been  made  plaintiffs. 

The  reasons  given  were  reasons  of  some  singularity,  but 
there  is  no  doubt  of  this,  that  under  the  articles  the  directors 
are  the  custodians  of  the  seal  of  the  company,  afid  the  direct- 
ors, who  in  fact  are  defendants,  have  certainly  not  given 
79]  any  authority  to  the  *solicitor  for  the  plaintiffs  on  this 
record  to  institute  this  suit  in  the  name  of  the  company  as 
plaintiffs.  It  is  equally  clear,  if  I  am  right  in  the  conclu- 
sion to  which  I  have  come  as  to  the  impropriety  of  the  de- 
cision of  the  chairman  in  rejecting  these  votes,  that  it  is  a 
case  in  which  the  company  might  properly  sue  as  plaintiffs 
to  restrain  the  directors  from  carrying  out  a  resolution 
which  had  not  been  properly  carried,  and  then  comes  the 
question  whether  I  ought  or  ought  not  to  allow  the  company 
now  to  remain  as  plaintiffs. 

The  first  point  to  be  considered  is  this :  Supposing  there 
was  no  objection  to  the  right  of  a  general  meeting  to  direct 
an  action  to  be  brought,  could  I,  even  in  that  case,  allow 
the  company  to  sue  ?    I  think  I  could.     In  that  case  the 
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general  meeting,  having  a  right  to  direct  an  action  to  be 
brought,  would  act  by  the  majority  of  the  members.  The 
majority  wish  their  rights  to  be  protected.  A  meeting 
oould  be  called,  and,  if  the  court  was  satisfied  that  the  ma- 
jority would  direct  an  action  to  be  brought,  the  company's 
name  would  not  be  taken  away.  In  the  meantime  the  court 
must  act.  It  being  decided  that  tlie  company  is  a  proper 
plaintiflF,  that  the  grievance  is  one  of  which  the  company 
could  complain,  that  the  majority  of  the  company  are  of  that 
opinion,  and  that  there  is  no  time  to  call  a  formal  meeting, 
what  is  the  court  to  do  ?  Is  it  to  refuse  justice  altogether, 
and  say,  it  being  a  case  for  an  injunction,  that  the  directors 
are  to  have  for  several  weeks  (for  the  articles  require  three 
weeks'  notice  at  least  of  a  general  meeting)  the  power  of 
destroying  the  property  and  rights  of  the  company  alto- 
gether. 

Such  a  course  in  cases  of  injunction  would  be  equivalent 
to  saying  that  there  sliall  be  no  justice  at  all  administered. 
It  would  be  an  absolute  denial  of  justice,  and  it  appears  to 
me  that  the  Court  of  Appeal,  in  the  case  of  MacDougall  v. 
OaTdiner{^\  have  deliberately  adopted  that  view  of  the 
matter,  as  I  read  the  following  observations  of  Lord  Justice 
James:  "Any  one  of  the  shareholders  might  have  filed  his 
bill  in  the  name  of  the  company,  and  then,  if  the  directors 
had  said,  'You  are  not  the  company;  the  majority  do  not 
act  with  you,  but  with  us,'  the  court  would,  as  it  has  done 
in  other  cases,  have  taken  the  means  of  ascertaining  which 
party  *it  is,  the  plaintiff's  or  the  defendant's,  which  [80 
really  represents  the  majority  of  the  company."  I  suppose 
he  means  that  the  court  may  direct  a  meeting  to  be  called. 
But  what  is  the  court  to  do  in  the  meantime,  if  it  is  satisfied 
that  a  real  majority  decided  in  favor  of  bringing  an  action? 
Surely  it  must  do  something  in  the  meantime,  and  it  fol- 
lows, I  think,  from  that  portion  of  the  judgment,  that  in 
the  meantime  the  court  ought  to  grant  the  injunction  to 
keep  things  in  statu  quo.  It  may  be  said  that  there  is  no 
such  majority  now,  but  it  is  nothing  to  me  that  the  majority 
is  changed.  Therefore,  while  the  court  directs  a  meeting  to 
be  called,  or  gives  the  shareholders  facilities  for  calling  a 
meeting,  it  acts  in  the  meantime  on  the  assumption  that  the 
majority  of  the  former  meeting  have  not  clianged  their 
minds.  Even  if  that  ia  not  the  true  meaning  of  the  judg- 
ment, and  it  is  not  quite  so  explicit  as  I  could  have  wished 
for  my  guidance,  then  the  only  other  alternative  is  that  it 
is  a  case  in  which  it  would  be  impossible  for  relief  to  be  ob- 

O  1  Ch.  D.,  22;  16  Eng.  R.,  681. 

22  Eng.  Rep.  82 
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tained  by  the  company  bringing  an  action,  and  it  mast  he 
witbin  the  exception  pointed  oat  in  i^o««  v.  ffarbottle  {'), 
that  the  shareholders  must  have  a  right  to  institute  an 
action  in  the  name  of  one  or  more,  b^ause  otherwise  it 
would  be  impossible  to  maintain  an  action  at  all.  There- 
fore on  that  view  this  ia  a  perfectly  good  action. 

But,  acting  on  the  first  view,  which  appears  to  me  to  be 
the  correct  one,  I  think  I  ought  not  oh  this  summons  to 
take  away  the  name  of  the  company,  but  to  let  the  snm- 
mona  stand  over,  leaving  either  party  to  call  a  meeting  to 
decide  whether  the  company's  name  is  to  be  used  or  not. 
In  the  meantime,  whether  this  is  an  action  in  the  name  of 
the  shareholders  or  in  the  name  of  tlie  company,  in  either 
case  I  think  there  shonld  be  an  injunction. 

[His  Lordship  then  adverted  to  a  point  raised  in  argu- 
ment, whether,  according  to  the  true  construction  of  the 
articles,  there  was  not  absolute  power  in  the  directors  for  a 
period  of  live  years  to  do  what  they  pleased  without  the 
control  of  the  company,  and  considered  that  they  had  no 
such  power  as  to  prevent  an  action  being  brought  against 
them.     He  then  continued :] 

Bnt  there  is  another  ground  on  which  the  action  maybe 

maintained.     This  is  an  action  by  Mr.  Pender  for  himself. 

81]    He  ia  a  "member  of  the  company,  and  whether  lie 

votea  with  the  majority  or  the  minority  he  is  entitled  to 

have  his  vote  recorded — an  individual  right  in  respect  of 

which  he  has  a  right  to  sue.     That  has  nothing  to  do  with 

the  question  like  that  raised  in  F'oss  v.  Harbotile  (')  and  that 

line  of  cases.     He  has  a  right  to  say,  "Whether  I  vote  in  tlie 

ijority  or  minority,  you  shall  record  my  vote,  as  that  is  a 

■lit  of  property  belonging  to  my  interest  in  this  company. 

d  if  you  refuse  to  record  my  vote  I  will  institute  legal 

oceedings  against  you  to  compel  you."     What  is  the 

swer  to  such  an  action  "k    It  seems  to  me  it  can  be  main- 

ined  as  a  matter  of  substance,  and  that  there  ia  no  tech- 

;al  difficulty  in  maintaining  it. 

Then  it  ia  saidthat  there  are  several  rights.  No  doubt 
iy  are  rights  of  suing  in  a  distinct  character,  I  turn  to 
lies  of  Court,  1875,  Order  xvi,  rule  1,  and  I  find  this: 
ill  persons  may  be  joined  as  plaintiffs  in  whom  the  right 
any  relief  claimed  is  alleged  to  exist,  whether  jointly,  sev- 
dly,  or  in  the  alternative."  It  seems  to  me  that  this 
annd  of  defence  must  necessarily  fail. 
The  only  other  point  was  as  to  tne  resolutions  themselves, 
im  not  going  to  give  any  opinion  as  to  what  the  effect  of 

(I)  2  Hare,  461. 


Vol  VI.]  CHANCERY  DIVISION.  651 

M.R.  Duckett  v.  Gover.  1877 

the  resolutions  may  be  when  passed.  The  only  point  on 
which  I  am  asked  to  decide  is  to  say  they  ought  to  have 
been  passed,  in  other  words,  that  there  was  a  majority  for 
them,  and  to  restrain  the  defendants  until  further  order 
from  acting  in  contravention  of  them.  It  follows  that, 
whether  or  not  any  reasons  can  be  adduced  at  the  trial  to 
lead  me  to  decide  that  the  injunction  shall  be  further  con- 
tinued, at  the  present  moment  it  is  my  duty  to  say  that  the 
resolutions,  being  on  the  face  of  them  quite  legal,  and  hav- 
ing been  passed  by  a  maiority,  ought  to  be  obeyed  by  the 
directors.  I  only  grant  that  until  further  order.  The  ma- 
jority in  this  case,  as  in  other  cases,  may  change  their 
minds;  and  therefore  it  is  suggested  that  the  following 
words  should  be  introduced  into  the  order  I  am  about  to 
make:  "Until  some  other  resolution  shall  be  passed  b v  a 
general  meeting ;"  so  that  my  injunction  may  go  no  further 
than  the  present  opinion  of  the  majority  warrants.  I  ob- 
ject to  that  modification.  I  think  the  applicants  are  en- 
titled to  the  order  they  *ask,  which  is  subject  to  [82 
further  order.  The  summons  will  stand  over  till  the  trial 
or  further  order,  with  liberty  to  either  party  to  call  a 
meeting. 

Solicitors  for  plaintiffs :  Bircham  &  Co. 

Solicitors  for  defendants :  Johnsons^  Vptmi^  Budd  <fe  Co. 

See  atde^  Matter  of  Paris  Skating  Rink  Co.,  p.  678,  and  note. 
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Practice — Companu's  Authority  to  sue — Company — Secret  Contract — Action  by  one 
Shareholder  on  behalf  of  hitMelf  and  others — Uompany  Defendant — Name  of  Com' 
pany.  Right  to  uee — Demurrer — Mistake  of  Law — liules  of  Court,  1876,  Orders  xvi, 
r.  2 ;  xxvui,  r.  8 — Making  Company  Ptainiif  trithout  Consent — Charges  of  Fraud 
—Costs, 

A  shareholder  in  a  company  brought  an  action  on  behalf  of  himself  and  the  other 
shareholders  against  the  company's  solicitors  and  vendor  to  set  aside  an  alleged 
secret  and  fraudulent  contract,  and  to  recover  a  large  sum  of  money  for  the  com- 
pany from  their  solicitors,  the  company  being  joined  as  defendants  instead  of 
.plaintiffs. 

A  demurrer  to  the  statement  of  claim  by  the  defendants,  other  than  the  company, 
on  the  ground  that  the  action  could  only  be  maintained  by  the  company,  was 
allowed,  out  the  plaintiff  obtained  leave  under  Rules  of  Court,  1 876,  Order  xvi,  r.  2, 
to  amend  his  writ  and  statement  of  claim  by  adding  the  company  as  plaintiffs,  the 
production  by  him  of  any  authority  from  the  company  to  sue  in  their  name  being 
iield  to  be  unnecessary. 
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As  the  plaintifT  chared  fraud  against  the  demurring  defendants,  the  question 
whether  their  costs  of  the  demurrer  should  be  paid  by  him  was  reserved  till  the 
trial  of  the  action. 

**B(ma  fide  mistake"  in  Order  xn,  r.  2,  of  the  Rules  of  Court,  1875,  indndea  a 
mistake  of  law  as  well  as  of  fact 

Demurrers  to  statement  of  claim. 

The  actiou  was  instituted  by  Sir  G.  P.  Duckett,  "on  be- 
half of  himself  and  all  other  the  shareholders  of  the  Alton 
Coal,  Coke  and  Iron  Company,  Limited."  The  statement 
of  claim  alleged  that  the  company  was  started  in  1873  for 
the  purpose  of  purchasing  the  Alton  Colliery,  the  property 
of  the  defendant  Nicholls;  that  the  defendants  Grover  h 
Norton,  acting  as  solicitors  for  and  on  behalf  of  the  pro- 
83]  posed  company,  agreed  with  the  defendant  *Nicholl8 
for  the  purchase  of  the  colliery  for  £27,000,  payable  partly 
in  cash  and  partly  in  debentures  and  shares  of  the  com- 
pany, but  at  the  same  time  entered  into  a  secret  written 
agreement  with  Nicholls  that  the  purchase  money  should 
be  represented  as  £34,000  instead  of  £27,000,  upon  the  un- 
derstanding that  the  £7,000  difference  should  be  paid  to 
them,  Gover  &  Norton,  as  a  bonus  or  douceur  for  procuring 
the  purchase ;  that  th,e  company,  having  been  duly  regis- 
tered, purchased  the  colliery  for  £34,000,  which  was  paid  tx) 
Nicholls  partly  in  cash  and  partly  in  debentures  and  shares 
of  the  company,  as  stated  in  the  prospectus ;  that  the  pros- 
pectus, which  was  prepared  by  Gover  &  Norton,  and  printed 
under  their  direction,  did  not  disclose  the  existence  of  the 
secret  agreement ;  that  Gover  &  Norton,  without  the  com- 
pany's knowledge  or  sanction,  received  the  £7,000  from 
Nicholls  in  cash,  debentures  and  shares ;  and,  moreover, 
that  Gover  &  Norton  had,  in  the  course  of  certain  loan 
transactions  conducted  by  them  on  behalf  of  the  company, 
appropriated  various  sums  of  money  to  their  own  use  and 
haa  never  accounted  for  the  same  to  the  company. 

The  plaintiff  claimed  to  have  the  secret  agreement  be- 
tween the  defendant  Nicholls  and  the  defendants  Gover  & 
Norton  declared  fraudulent  and  void  as  against  the  com- 
pany, and  set  aside  accordingly;  to  have  an  account  taken 
of  all  moneys  received  by  the  defendants  Gover  &  Norton 
in  respect  of  the  loan  transactions,  and  to  have  repaid  to 
the  company  all  moneys  which  on  taking  such  account 
should  be  found  due  from  such  defendants ;  and  to  have 
the  cash,  debentures  and  shares  representing  the  £7,000  paid 
and  delivered  up  to  the  company. 

The  company  were  made  defendants  in  the  action,  but  the 
statement  of  claim  alleged  no  reason  why  they  had  been 
made  defendants  instead  of  plaintiffs,  nor  did  it  contain  any 
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allegation  that  the  plaintiff  was  unable  to  join  them  as 
plaintiffs. 

The  defendants  Q-over  &  Norton  demurred  separately  to 
the  statement  of  claim,  on  the  ground  that  the  plaintiff  was 
not  competent  to  sne  on  behalf  of  himself  and  all  other  the 
shareholders  of  the  company. 

Daney^  Q.C.,  and  Mulligan^  for  Gover' s  demurrer :  The 
matters  complained  of  by  the  plaintiff,  if  true,  are  wrongs 
*ro  the  company,  of  which  they,  and  they  alone,  can  [84 
complain,  and  therefore  the  action  should  have  been  brought 
in  their  name,  according  to  the  well  known  rule  laid  down 
in  Fos8  V.  Harbottle{^\  and  followed  in  Oray  v.  Lewis i^) 
and  Mac  Doug  all  v.  Oardineri^). 

[They  were  stopped  by  the  court.] 

Cooksoiiy  Q.C.,  and  Bond  Coxe^  for  the  plaintiff:  We  do 
not  dispute  the  general  rule,  nor  do  we  contend  that  we  are 
within  any  of  the  exceptions  to  it  recognized  in  Russell  v. 
Wakefield  Waterworks  Company  {^).  The  objection  that 
the  company  should  have  been  named  as  plaintiff  instead 
of  defendant  is  a  mere  technical  one,  which,  under  the  pres- 
ent practice,  the  court  will  disregard.  All  parties  being  be- 
fore the  court,  it  is  not  suggested  that  justice  cannot  be  done 
if  the  action  is  allowed  to  proceed  in  its  present  form. 

At  all  events,  if  we  have  been  wrong  in  making  the  com- 
pany a  defendant,  we  have  acted  under  a  &ona^^6  mistake, 
and  we  therefore  ask  leave  to  amend  our  writ  and  statement 
of  claim  by  adding  the  company  as  plaintiff,  under  Rules 
of  Court,  1876,  Order  xvi,  rule  2 ;  we  undertaking  to  amend 
within  fourteen  days.  If  the  demurrers  are  allowed,  the 
demurring  parties  are  not  entitled  to  the  costs  of  their 
demurrers,  as  they  are  charged  with  ir2L\Jid,:  Hodges  v. 
Bodges  (*). 

Chitty,  Q.C.,  and  Levett^  for  Norton's  demurrer. 

Jessel,  M.R.:  It  is  clear  that  the  company  should  have 
been  made  plaintiffs,  and  therefore  the  demurrers  must  be 
allowed.  I  only  wish  to  hear  you,  Mr.  Davey,  on  the  ques- 
tions of  amendment  and  costs. 

Davey^  in  reply  :  As  our  demurrer  is  allowed,  I  submit 
that  we  are  entitled  to  our  costs.  The  plaintiff  is  not  en- 
titled to  any  indulgence,  for  he  has  acted  in  defiance  of  a 
well  settled  rule  of  law.  This  is,  therefore,  not  a  case  of 
*'  bona  fide  mistake  "  within  Order  xvi,  rule  2,  so  as  *to    [85 

(»)  2  Hare,  461.       *  (<)  Law  Rep.,  20  Eq.,  474. 

(•)  Law  Rep.,  8  Ch.,  1036.  (»)  24  W.  R.,  298. 

(«)  1  Ch.  D.,  13;   16  Eng.  R.,  624. 
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justify  the  court  in  granting  the  plaintiflE  leave  to  amend: 
Clowes  V.  HilUard  Q. 

[Jessel,  M.B.:  He  has  made  a  blunder  on  a  point  of 
law.    A  blunder  is  a  "  mistake."] 

The  rule  applies  only  to  a  mistake  of  fact,  as  where  a 
plaintiff,  having  only  an  equitable  title,  has  inadvertently 
omitted  to  join  the  holder  of  the  outstanding  legal  estate. 
Before  the  plaintiff  obtains  leave  to  amend,  he  should  show 
that  he  is  authorized  by  the  company  to  sue  in  their  name, 
or  that  they  are  willing  to  be  joined  as  plaintiffs. 

SJessel,  M.R.:    That  is  not  necessary.] 
Vessel,  M.R.:    I  am  of  opinion  that  I  ought  not,  on  the 
present  occasion,  finally  to  dispose  of  the  question  whether 
or  not  the  plaintiff  should  pay  the  costs  of  these  demurrers. 

Now,  what  is  the  practice  of  the  court  ?  Order  xxvui, 
rule  8,  says  that  "where  a  demurrer  to  the  whole  or  part 
of  any  pleading  is  allowed  upon  argument,  the  party  whose 
pleading  is  demurred  to  shall,  unless  the  court  otherwise 
order,  pa,y  to  the  demurring  party  the  costs  of  the  demurrer." 
Therefore,  the  court  ma^  "  otherwise  order." 

The  case  is  this :  It  is  an  action  by  a  shareholder  of  a 
company  against  the  solicitors  of  and  a  vendor  to  the  com- 
pany, charging  gross  fraud.  I  do  not  say  that  the  charges 
are  true :  they  are  only  admitted  for  the  purpose  of  plead- 
ing. If  they  should  turn  out  to  be  true,  the  company  will 
recover  a  large  sum  from  the  defendants,  the  solicitors. 
Therefore,  though  not  technically,  yet  substantially,  the 
company  is  a  trustee  for  the  shareholders,  and  the  share- 
holders are  cestuis  que  trust  of  the  company.  By  a  mistake 
of  law — as  I  am  assured  at  the  bar,  and  as  I  also  believe, 
from  the  fact  that  the  demurrers  have  been  allowed  to  come 
here  for  argument — the  plaintiff  has  made  the  company  de- 
fendant instead  of  plaintiff,  and  he  now  asks  leave  at  the 
bar  to  add  the  company  as  plaintiff,  preferring  that  his 
name,  as  the  original  plaintiff,  should  remain  on  the  record, 
and  he  will  give  an  undertaking  to  amend  within  fourteen 
days. 

86J  *Can  I  allow  this  to  be  done  ?  He  says  I  can  do  so 
under  Order  xvi,  rule  2,  which  provides  that  '*  where  an 
action  has  been  commenced  in  the  name  of  the  wrong  person 
as  plaintiff,  or  where  it  is  doubtful  whether  it  has  been  com- 
menced in  the  name  of  the  right  plaintiff  or  plaintiffs,  the 
court  or  a  judge  may,  if  satisfied  that  it  has  been  so  com- 
menced through  a  bona  fide  mistake,  and  that  it  is  necessary 
for  the  determination  of  the  real  matter  in  dispute  so  to  do, 

0)  4  Ch.  D.,  413;  20  Eng.  R.,  647. 
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order  any  other  person  or  persons  to  be  substituted  or  added 
as  plaintiff  or  plaintiffs  upon  such  terms  as  may  seem  just." 

Inow  that  unquestionably  extends  to  a  mistake  in  sub- 
stance, and  in  nine  cases  out  of  ten  if  there  is  a  mistake  in 
substance  it  will  be  found  that  there  is  a  mistake  in  law. 
Vihy  should  it  not  include  a  mistake  in  law?  In  my  opin- 
ion It  does. 

Then  the  court  may  order  a  plaintiff  to  be  added  '*if  it  is 
necessary  for  the  determination  of  the  real  matter  in  dispute 
so  to  do."  Well,  the  question  in  dispute  here  cannot  be 
determined  at  all  without  the  company,  and  as  the  action 
cannot  be  maintained  except  bv  the  company  as  plaintiff, 
all  I  have  to  consider  is  upon  what  terms  it  is,  according  to 
the  words  of  the  rule,  "just"  that  I  should  order  the  com- 
pany '*  to  be  added  as  plaintiff." 

Isow,  if  this  case  oi  fraud  is  ultimately  established,  it 
would  be  wrong  to  make  the  plaintiff  pay  the  costs  of  these 
demurrers.  I  also  consider  it  would  m  no  way  be  right  to 
make  the  demurring  parties  pay  the  costs,  for  they  have 
succeeded  on  their  demurrers ;  but  if  fraud  is  established 
against  them  I  shall  not  give  them  any  costs. 

I  will  therefore  give  the  plaintiff  leave  to  amend,  and 
reserve  the  question  whether  the  costs  of  the  demurrers 
should  be  paid  by  the  plaintiff. 

The  demurrers  must  therefore  be  allowed,  with  libertjr  for 
the  plaintiff  to  amend  his  writ  and  statement  of  claim  within 
fourteen  days  by  adding  the  company  as  plaintiffs.  If  the 
plaintiff  does  not  amend  within  fourteen  days,  the  action 
will  be  dismissed.  The  costs  of  the  demurring  parties  are 
reserved  till  the  trial  of  the  action. 

Solicitors:    W.  F.  NoJces ;  J.  D,  Oover ;  E.  Norton. 

As  to  when  and  under  what  circum-  not  be  individnally  parties :  Winch 
stances  a  stockholder  maj  maintain  a  «.  The  Birkenhead,  Lancashire  and 
suit  against  the  company,  its  directors  Cheshire  Junction  Railway  Co.,  7  Eng. 
and  omer  parties  to  a  fraudulent  trans-  Railway  and  Canal  Cases,  384. 
action  against  the  rights  of  stockhold-  In  case  a  corporation,  on  request,  re- 
efs, see  3  Eng.  Rep.,  28  note  ;  11  Eng.  fuses  or  neglects  to  bring  suit  against 
Rep.,  484  note  ;  14  Eng.  Rep.,  81  note  ;  a  defaulting  officer,  such  suit  may  be 
20  Eng.  Rep.,  125  note.  brought  by  a  stockholder  for  himself 

To  such  a  suit  the  company  and  all  and  his  co-stockholders,   making  the 

the    directors    are    necessary  parties  :  corporation  a  party  respondent.     A  cor- 

Cunningham  v.    Pell,   5  Paige,   607 ;  poration  cannot  gratuitously  condone 

(iardinier  «.  Pollard,  10  Bosw. .  674,  676.  or  release  the  fraud  of  a  defrauding 

Where  the  object  is  to  restrain  the  officer,  except  by  a  unanimous  vote  of 

execution  of  an  illegal  agreement,  a  its  stockholders :  Hazard  v.  Durant,  11 

bill  filed  by  one  shareholder  on  behalf  R.  I.,  195. 

of  himself  and  all  other  shareholders  The  receiver  of   a  corporation  may 

against  the  company  is  rightly  framed,  maintain  a  suit  to  set  aside  a  judgment 

and  the  officers  of  the  company  need  obtained  against    the    corporation   by 
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fraud  or  collusion  with  its  officers,  and  quate  to  give  effectual  relief,  and  they 

in  fraud  of  creditors.     The  court  may  are  the  most  suitable  tribunals  for  tbe 

not  only  vacate  the  judgment  but  may  purpose :    Bay  City  Bridge  Co.  v.  Van 

pass  upon  the  merits  and  definitely  Etten,  36  Mich. ,  210. 

dispose  of  the  alleged  claim  :  Whittle-  An  action  for  injuries  caused  hy  the 

sey  t;.  Delaney,  73  N.  Y.,  571.  fraudulent  acts,  or  for  misapplication 

A  bill  was  filed  by  a  shareholder  in  a  or  waste  of  corporate  funds,  by  an  otli- 

railway  company  on  behalf  of  himself  Cer  of  a  corporation,  must  be  brought 

and  all  other  shareholders,  except  the  in  the  name  of  the  corporation,  unless^ 

defendants  the    directors,  to  restrain  sach  corporation  or  its  officers  refns*- 

the  directors  from  raising  money  by  to  bring  such  action.     In  that  coniin- 

calls  or  loans  for  the  carrying  on  works  gency.  and  then  only,  can  a  stockholder 

with  a  view  to  the  completion  of  a  part  bring  an  action  for  the  benefit  of  hiui- 

only  of  the  line.  self  and  others  similarly  situated,  and 

There  were  several  classes' of  share-  in  such  a  case  the  corporation  must  be 

holders  in  the  company,  some  of  whom  made  a  party  defendant :    Graves  r. 

assented  to,  and  others  dissented  from,  George,  54  How.   Pr.,   272,   Court  of 

the  partial  completion  of  the  line.     To  App^s,   affirming  49   How. ,   79,    53 

this  bill  the  directors    demurred  for  id.,  58. 

want  of  equity  and  for  want  of  par-  See  also  Allen  «.  N.  J.  S.  R.  IL,  49 
ties:  Held,  that  the  partial  completion  How.  Pr.,  14;  Russell  r.  Wakefield, 
of  the  line  was  not  within  the  powers  L.  R.,  20  Eq.,  474,  15  Eng.  R.,  448. 
of  the  company;  and  that  the  plaint! fE  Directors  are  not  liable  to  the  stock- 
could  properly  file  a  bill,  on  behalf  of  holders  for  losses  sustained  by  a  bank, 
himself  and  of  ^l  other  shareholders,  by  the  fraud  and  default  of  its  cashier, 
to  stay  illegal  proceedings  by  the  direct-  unless  they  were  guilty  of  fraud,  or 
ors  ;  and  that  the  several  classes  need  bad  faith,  or  such  gross  negligence  as 
not  be  separately  represented.  Demur-  would  imply  bad  faith, 
rer  overruled :  Durnville  v.  Birken-  The  directors  having  acted  in  good 
head,  etc.,  7  Eng.  Railway  and  Canal  faith,  and  exercised  ordinary  diligence. 
Cases,  932.  are  held  not  to  be  liable  to  the  stodL- 

A  bill  by  a  corporation  against  its  holders, 

former  officers  to  recover  moneys  they  Directors  do  not  insure  the  fidelity 

are  alleged  to  have  wrongfully  and  and    honesty  of    those    employed   by 

fraudulently  voted  to  themselves  for  them. 

services  performed  as  such  officers,  and  Directors  as  gratuitous  bailees  are 

a  further  sum  they  are  alleged  to  have  not  responsible  for  loss,  unless  occa- 

wrongf ully  made   by  the   use  of  the  fiioned  by  fraud  or  gross  negligence  on 

company's  moneys,  cannot  be  said  to  their  part.   A  president  of  a  bank  with 

save  a  multiplicity  of  suits  :  it  might,  a  nominal  salary  should  not  be  held  to 

if   sustained,   enable    complainant    to  a  stricter  account  than  the  use  of  or- 

unite  in  one  suit  several  distinct  causes  dinary  care  :   Dunn  v.  Kyle,  14  Bush 

of  action  against  different  parties,  but  (Ky.),  134. 

uniting  them  would  be  as  likely  to  The    directors   of    corporations    are 

create  confusion  as  to  save  difficulty,  trustees  of  the  stockholders,  and  liable 

And  if  the  defendants  combined  in  a  for  the  wilful  loss  or  misappropriation 

fraud,  they  can  be  sued  jointly  at  law  of  the  trust  funds  or  property,  and,  in 

as  well  as  in  equity.  a  bill  against  a  corporation,  the  officers 

Though  officers  of  a  corporation  un-  of  the  corporation  may  be  made  par- 
doubtedly  act  in  a  fiduciary  capacity,  ties  defendant  for  purposes  of  discov- 
and  may  be  called  to  account  in  equity  ery.  Therefore  a  bill  by  a  stockholder 
ns  trustees,  yet  when  they  have  ceased  against  the  corporation  and  its  direct- 
to  be  officers,  and  the  only  complaint  ors  and  treasurer,  alleging  various 
made  against  them  is  of  an  appropria-  fraudulent  transactions  between  various 
tion  of  the  corporate  funds  to  their  own  directors,  and  various  directors  and  the 
use,  and  no  discovery  is  sought,  the  treasurer,  on  one  hand,  and  the  direct- 
reasons  for  seeking  the  aid  of  equity  ors  as  a  board  on  the  other,  out  of 
which  commonly  exist  in  cases  of  which  such  directors  and  treasurer 
breach  of  trust,  are  wholly  wanting;  made  great  gains  at  the  expense  of  the 
the  courts  of  law   are  perfectly  ade-  corporation,  and  praying  for  restitution 
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of  gains  so  made,   and  for  discovery  that  the  court  vvill  interfere  by  injanc- 

relative   to   such  transactions,   is  not  tion  to  restrain  companies  from  appi j- 

multifarious ;  for  although  the  defen-  ing  any  portion  of  their  funds  in  a 

dants  may  have  distinct  grounds  of  way  not  authorized  by  their  acts.  That, 

defence,  only  one  general  right  is  as-  although  the  Oxford  Railway  was  to 

serted  by  the  orator  :   Lewis  f>.  St.  Al-  be  made  so  as  to  be  traversed  continii- 

bans  Steel  Works,  50  Verm. ,  477.  ously  by  the  Great  Western  Railway 

The  Oxford  Railway  Company  pre-  Company,  the  Oxford   Railway  Com- 

viously  to  obtaining  their  act  entered  pany  were  not  thereby  prevented  from 

into  a  provisional  agreement  with  the  making  a  line  of   a  mixed  gauge  or 

Great  Western  Railway  Company,  un-  narrow  gauge  beside  it  independently; 

der  which  it  was  agreed,  among  other  but  they  could  not  do  so  under  the 

things,  that  that  company  should  assist  terms  of  an  illegal  agreement, 

the  Oxford  Company  in  obtaining  an  That  an  agreement  by  one  company 

act ;  and  that  such  act  should  contain  a  to  delegate  its  powers  to  another  com- 

power  to  lease  their  proposed  line  to  pany  is  illegal.     That  one  dissentient 

the  Great  Western  Railway  Company,  shareholder  may  file  a  bill  to  restrain 

The  act  passed,  containing  powers  to  an  illegal  proceeding  by  the  company, 

lease  and  sell  the  new  line  to  the  Great  although  such   proceeding  may  have 

Western  Railway  Company,  and  under  been  sanctioned  by  a  large  majority  of 

it  the  railway  was  to  be  made  in  all  the  shareholders, 

respects  to  the  satisfaction  of  the  en-  Semble,  that  a  court  of  equity  will 

gineer  of   that    company,   and  to  be  not  interfere  by  injunction  to  restrain 

formed  of  such  gauge  as  to  admit  of  the  execution  of  an  agreement  involv- 

its  being  worked  continuously  with  the  ing  a  question  of  law,  unless  it  appears 

Great   Western  line.      No  agreement  that  irreparable  injury   would  result 

was  finally  concluded  between  the  com-  from  non-interference :  Bernan  t.  Ruf- 

panies  ;    but,    pending    negotiations,  ford,  7  Eng.  Railway  Cases,  48. 

some  of  the  directors  of  the  new  com-  An  action  seeking  to  recover  money 

pany  entered  into  an  agreement  with  belonging  to  &  corporation  cannot  be 

the  London  and  North  Western  Rail-  maintained  by  a  stockholder  unless  the 

way    Company    (which    received    the  complaint  alleges  that  the  corporation 

sanction  of  the  majority  of  the  share-  had  been  applied  to,  and  had  refused 

holders,  and  was  executed  under  the  to  bring  the  action  :  Wilkie  d.  R  &  S. 

corporate  seals  of  both  companies),  a  L.  R.  Co.,  12  Hun,  242. 

term  in  which  was  as  follows  :    "  The  A  suit  in  equity  against  directors  of 

whole  concern,  without  incumbrance,  a  corporation  to  recover  damages  for 

when    completed,    to   be    worked    by  the  waste  and  loss  of  the  corporate  as- 

the   London  and  North  Western  and  sets,  caused  by  the  negligence  of  the 

Midland  Counties  Railroad  Companies  directors    in    the    discharge   of    their 

who  shall  have  perfect  control,  and  official    duties,    should    ordinarily   be 

exercise  all  the  rights  of  the  Oxford  brought  by  the  corporation. 

Railway  Company;"  and  another  term  The    stockholders,    however,    may 

was  that  the  Oxford  Railway  was  to  be  bHng  such  suit  where  the  corporation 

completed  as  a  narrow  gauge  double  is  still  under  the  control  of  the  accused 

line    l>etween   certain    places    therein  trustees. 

specified.     Some  of   the  shareholders  Where  the  suit  is  brought  by  stock- 

of  the  Oxford  Railway  Company,  being  holders  the  corporation  is  a  necessary 

dissatisfied  with  the  agreement  entered  party  defendant. 

into  with  the  I^ndon  and  North  West-  Where  such  corporation  is  an  insol- 

ern  Railway  Company,  filed  a  bill  to  vent  national  bank,  and  a  receiver  of 

restrain  that  company,  by  injunction,  its  assets  has  been  appointed  by  the 

from  acting  under  that  agreement,  or  comptroller    of    the    currency,    such 

using  the  funds  of  the  company  in  ap-  receiver  is  also  a  necessary  party  de- 

})1ying  to  Parliament  to  sanction  it ;  fendant. 

leld,  that  the  Oxford   Railway  Com-  The  corporation,  however,    has  no 

l>any  be  enjoined  from  carrying  into  interest  in  the  joinder  of  the  receiver 

effect  so  much  of  the  agreement   as  and  cannot  demur  upon  the  ground  of 

bound  them  to  lay  down  any  part  of  his  non- joinder, 

the  line  on  the  narrow  gauge.     Held,  A  complaint  in  such  an  action  which 

22  Eng.  Rep.  83 
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alleges,  as  a  result  of  the  defendants*  ration,  alleging  acts  of  mismanagemeot 
negligence,  that  the  plaintiff's  stock  and  breach  of  trust  on  the  part  of  the 
beoEime  worthless,  and  that  they  had  president  and  directors,  and  that  the 
also  been  obliged  to  pay  an  assessment  directors  had  sanctioned  all  such  acts, 
imposed  by  the  comptroller  of  the  cur-  and  that  a  request  to  them  to  take  pro- 
tency  under  the  national  bank  act,  in  ceedings  for  the  relief  of  the  stock- 
order  to  pay  the  debts  of  the  bank,  is  holders,  would  be  useless.  The  bill 
not  demurrable  on  the  ground  that  prayed  for  the  dissolution  of  the  corpo-  • 
several  causes  of  action  have  been  im-  ration,  and  for  the  distribution  of  its 
properly  united.  Special  elements  of  assets  among  its  creditors  and  stock- 
damage  are  alleged,  but  only  one  cause  holders,  and  for  such  further  relief  as 
of  action  :  Hand  i7.  Atlantic  Nat.  Bank,  the  case  might  require.  The  defen- 
ds How.,  281.  dants  put  in  a  plea  that,  by  the  statutes 

A  creditor  of  a  foreign  corporation  of  Connecticut,  a  court  of  equity  oould 

cannot  maintain  an  action  in  this  state  dissolve  a  corporation  only  under  oer- 

against  a  director  of  the  corporation  tain  specified  circumstances,  which  did 

for  wilful  and  f raudulant  mismanage-  not  exist  in  this  case.     Held,  that  the 

ment  of  its  affairs,  whereby  the  prop-  plea  was  good. 

erty  of  the    corporation   was    wholly  Held,  also,  that,  on  the  facts  set  forth, 

wasted,  lost  or  embezzled,  and  the  cor-  the  court  could  prevent  the  continu- 

poration  rendered  wholly  insolvent,  and  ance  of  the  breach  of  trust,  and  could 

the  plaintiff's  claim  against  the  corpo-  compel  the  officers  to  account  for  snch 

ration  rendered  wholly  worthless  :  Win-  as  they  had  committed,  but  that,  to  ob- 

teri7.  Baker,  84  How.  Pr.,  183.  tain  such  relief,  it  should  be  specifi- 

But  see  Smith  v.  Poor,  40  Maine,  cally  prayed  for ;  and  the  plaintilf  was 

415  ;    Smith  v.  Hurd,   12  Met.,   871  ;  given  leave,  on  motion,  to  amend  his 

Allen  V.  Curtis,  26  Conn.,  460  ;  Masters  bill  in  respect  to  the  prayer  for  relief : 

«.  Eclectic,  etc.,  6  Daly,  455.  Hardon  v,  Newton,  14  Blatchf.  (U.S.), 

A  stockholder  of  a  corporation  can-  876. 

not,  in  an  action  for  damages  against  In  an  equity  suit  brought  by  certain 

the  directors,  whom  he  alleges  have  stockholders  for  themselves  and  such 

fraudulently  misapplied  the  property  other  stockholders  as  might  join  them 

of  the  corporation,  and  thereby  ren-  against  one  Durant,  an  officer  of  the 

dered  his  stock  valueless,  recover  for  Credit  Mobilier  of  America,  and  against 

any  damage  which  consists  solely  of  the  Credit  Mobilier,  to  charge   Durant 

his  loss  of  the  share  of  the  assets  em-  with  certain  corporate  funds   said  to 

bezzled  by  them.  have  been  appropriated  by  him,  the 

To  maintain  such  action,  he  must  bill  alleged  a  request  to  the  corporation 
show  that  he  has  sustained  damages  to  bring  the  suit  as  follows : 
beyond  the  intrinsic  depreciation  of  the  "And  your  orator  had  well  hoped 
value  of  the  stock,  by  the  removal  of  that  the  said  defendant  corporation,  the 
such  assets.  An  allegation,  in  the  Credit  Mobilier  of  America,  would  pro- 
complaint,  that  the  stock  had  become  tect  the  rights  and  interests  of  its 
valueless,  is  not  sufficient.  stockholders  in  the  premises,  and   by 

In  order  to  recover  his  share  of  the  proper  proceedings  at  law  or  in  equity 

damages  for  injury  done  to  the  corpo-  compel  the  said  defendant  Durant  to 

ration,  by  the  embezzlement  of  its  as-  account  for    said  moneys  wrongfully 

sets,  he  must  make  the  corporation  a  and  fraudulently  converted  to  his  own 

party  to  the  action.  use,  and  withheld  from  said  company 

Where  the  plaintiff,  in  such  an  action,  as  aforesaid,  and  that  he  would  ac- 

seeks  to  charge  the  defendants  as  trus-  count  for  and  pay  over  the  same.     And 

tees,    a   third    person    who   combined  that  said  corporation  would  compel  the 

with  them  in  the  wrongful  acts  com-  said  Durant  to  transfer  all  stock,  bonds, 

plained  of  cannot  properly  be  made  a  moneys,  and  other  rights  and  interests 

])arty  defendant :  Gardinier  v.  Pollard,  aforesaid,  procured   with  and  by  the 

10  Bosw.,  074.  proper  moneys  of  said  corporation,  to 

H.,  the  owner  of  shares  in  the  capi-  the  same  and  to  its  stockholders.     But 

tal  stock  of  a  Connecticut  corporation,  now,  so  it  is,  may  it  please  your  bon- 

filed  a  bill  in  equity  against  the  presi-  ors,  that  the  said  defendants,  though 

dei^t  and  the  directors  and  the  corpo-  requested  so  to  do,  have  wholly   neg- 


Vol  VI.]                               CHANCERY  DIVISION.  659 

M.R.                                            Duckett  v.  Gover.  1877 

]ected    and   refused    to    comply  with  Birkenhead,  etc.,  7  Eng.  Railway  and 

these  reasonable  expectations  and  re-  Canal  Cases,  988. 

quests  of  your  orator."  Two    corporations  have  no  power, 

Held,  that  this  allegation  of  a  request  without  statutory  authority,  to  consoli- 

would  be  sustained  by  proof  of  a  re-  date:    Winch  v.   Birkenhead,   etc.,  7 

quest  made  in  any  mode,  provided  only  Eng'  Railw.  Cas.,  884. 

that  it  should,   in  legal  effect,   be  a  Though,  in  the  case  under  considera- 

request  to  the  corporation  :   Hazard  v.  tion,  the  court  declined  to  prohibit  by 

Durant,  11  R.  I.,  195.  injunction  the  afl&xingof  the  corporate 

The  lender  of  money  to  a  corpora-  seals  to  an  agreement  therefor  :  Winch 

tion  is  not  affected  by  a  misappropria-  v.    Birkenhead,    etc.,   7  Eng.    Railw. 

tion  of  the  funds  by  the  officers  of  the  Cas. ,  884. 

corporation,  in  the  absence  of  any  par-  As  to  stockholders  being  released 
ticipation  in  the  fraud,  and  such  mis-  from  liability  by  a  change  of  the  char- 
appropriation  constitutes  no  defence  to  ter  of  the  company  without  their  con- 
an  action  for  the  recovery  of  the  money,  sent,  see  Union,  etc.,  v.  Hersee,  15 
either  at  the  instance  of  the  corpora-  Hun,  371  ;  Coley  v.  Philadelphia,  etc., 
tion  or  a  stockholder.  If  the  stock-  80  Penn.  St.,  863;  Brown  v.  Fair- 
holders,  or  any  number  of  them,  shall  mount,  etc. ,  10  Philadel.  Rep. ,  32,  80 
have  t>een  cognizant  of  such  a  misap-  Le£.  Int. ,  124. 

plication   of   the   funds    borrowed  by  Though    a  mere    change    of    name 

the  corporation,  and  shall  have  partici-  would  not  be  sufficient :  Bucksport  v. 

pated    in    any    advantages    resulting  Buck,  etc.,  68  Maine,  81 ;  Edwards  v. 

therefrom,  they  will  not  be  permitted  People,  88  Ills.,  340. 

to  afterward  set  up  such  misapplica-  In  a  rail  wav  company  there  were  two 

tion  as  a  defence  in  an  action  by  the  classes,   the  holders    of   old  and  the 

lender  against  the  corporation  for  his  holders  of  new  shares,  having  different 

money  :    Thompson   «.    Lambert,    44  rights.     It  was  resolved,  by  a  majority 

Iowa,  239 ;    Sistare  r.  Best,  16  Hun,  of  the  shareholders  at  a  general  meet- 

611 ;  Clark  v,  Sarvica,  etc.,  42  U.  C.  ing,    that    an    application    should  bo 

Q.  B.,  89.  made  by  bill  in  Parliament  for  an  act 

It  is  the  duty  of  stockholders  seeking  by  which,  if  obtained,  the  rights  of  the 
relief  from  a  misapplication  of  the  two  classes  of  shareholders  inter  w 
corporate  funds  to  take  immediate  steps  would  be  altered.  A  dissentient  holder 
to  prevent  it,  and  if  with  knowledge  of  new  shares  filed  his  bill,  and  moved 
of  the  proposed  illegal  act  they  remain  for  an  injunction  to  restrain  the  direct- 
silent,  they  are  bound  thereby  :  Thomp-  ors  from  using  the  funds  or  the  corpo- 
eon  17.  Lambert,  44  Iowa,  239.  rate  seal  of  the  company  for  that  or 

On  the  4th  of  May,  1850,  a  share-  any  other  like  purpose.     Held,  that  the 

holder  in  a  railway  company  filed  a  bill  application  to  Parliament  to  authorize 

on   behalf  of  himself    ai^  &11  other  such  a  scheme  was  not  a  breach  of  trust 

shareholders,   except    the    defendants  or  of  duty  on  the  part  of  the  directors, 

the  directors  of  the  company,  to  re-  That  the  principles  admitted  to  be 

strain  the  directors  from  raising  money  applicable  to  private   partnerships  in 

by  calls  or  loans  for  the  carrying  on  of  such  cases  are  not  to  be  strictly  applied 

works  with  the  view  to  the  completion  to  public  companies, 

of  a  part  only  of  the  line.     The  plain-  That  the  then  present  funds  of  the 

tiff    moved    for    an    injunction.     The  company  havingbeen  subscribed  under 

Master  of  the  Rolls  granted  the  injunc-  a  definite  contract,  were  not  applicable 

tion,  on  the  ground  that  the  carrying  to  a  scheme  for  commutation  of  the 

on  of  works  and  raising  of  money  for  privileges  reserved  ander  that  contract, 

the  completion   of   a   part  only  of  a  That  the  directors  be  at  liberty  to 

railway  was  illegal.  use  the  name  and  seal  of  the  company. 

The  Lord  Chancellor  admitted  the  upon  giving  an  undertaking  that  the 

principle  of  the  decision  of  the  Master  dissentient    shareholders     should    be 

of  the  Rolls,  but  dissolved  the  injunc-  heard   before  Parliament  against  the 

tion,  on  the  ground  of  acquiescence  bill  :    Stevens   «.    The   South    Devon 

and  delay  in  applying  to  the  court  on  Railway  Co.,  2 Eng.  Railway  an4  Canal 

the  part  of  the  plaintiff :    Graham  d.  Cas.   696. 
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[6  Chancery  Division,  87.] 
M.R.,  April  21,  1877. 

87]  *^^  ^<5  Foster  and  Lister. 

[1877      F.      41.] 

ffttsband  and  Wife — Post-nuptial  Settlement,  voluntary  or  for  VahtabU  QmsideraHom 

—27  Jg7«.  c.  4. 

By  a  poet-nuptial  settlement  certain  freeholds  belonging  to  the  wife  were  settled 
by  the  hasband  and  wife  to  the  ase  of  the  wife  for  life,  and  after  her  decease  to  soctt 
nses  as  she  should  by  will  appoint,  and  in  default  of  appointment  to  the  nse  of  her 
children,  with  a  power  during  her  life  for  the  wife  to  lease  at  rack  rent,  and  with  a 
power  of  sale  and  exchange  in  the  trustees  with  her  consent : 

Held,  that  the  settlement  was  for  valuable  consideration,  and  therefore  not  vmd 
under  27  Eliz.  c.  4,  and  that  the  same  must  be  upheld  against  a  subsequent  mort- 
gagee. I 

Goodriffht  d.  Humphreys  v.  Moses  {})  and  Currie  v.  Nind{*)  commented  on. 

Butterfield  v.  Heam  (•)  disapproved. 

This  was  a  summons  taken  out  under  the  Vendor  and 
Purchaser  Act,  1874,  by  the  vendor  Edmund  Poster,  the 
question  being  whether  a  settlement  affecting  the  property 
comprised  in  a  contract  for  sale  was  voluntary  and  void  as 
against  the  vendor. 

By  a  post-nuptial  settlement  dated  the  6th  of  December, 
1857,  and  made  between  Edward  Sennett  and  Alice  his  wife 
of  the  one  part,  and  John  Graves  and  David  Parish  (the 
trustees)  of  the  other  part,  after  reciting  that  it  had  been 
agreed  that  certain  freenold  and  copyhold  lands  belonging 
to^the  said  Alice  Sennett  should  be  settled  in  manner  there- 
inafter mentioned,  it  was  witnessed  that  in  pursuance  of  tlie 
agreement  Edward  Sennett  and  Alice  his  wife  did  thereby 
grant  all  the  freeholds  unto  the  said  trustees  and  their  heirs 
to  hold  the  same  to  the  use  of  Alice  Sennett  and  her  assigns 
during  her  life  without  impeachment  of  waste,  and  after  her 
decease  to  the  use  of  sucn  person  or  persons  and  in  such 
manner  as  Alice  Sennett  should,  notwitnstanding  coverture, 
by  will  appoint,  and  in  default  of  such  appointment  to  the 
use  of  all  her  children  (there  being  children  of  the  marriage) 
88]  as  ^tenants  in  common,  with  a  power  for  Alice  Sennett 
during  her  life,  and  after  her  death  for  the  said  trustees,  at 
any  time  during  the  continuance  of  any  trust  arising  under 
the  settlement,  to  appoint  by  way  of  lease  at  rack  rent  any 
part  of  the  said  hereditaments  for  a  term  not  exceeding 
twenty-one  years;  and  with  a  power  to  the  trustees,  with 
the  consent  of  Alice  Sennett,  during  her  life,  and  after  her 

(')  2  W.  Bl.,  1019.  («)  1  My.  &  Cr.,  17.  (»)  16  Beav.,  408. 
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death  at  their  discretion,  to  sell  and  exchange  the  said  here- 
ditaments, or  any  part  thereof,  as  therein  mentioned. 

Subsequently  to  the  date  of  the  settlement  the  heredita- 
ments comprised  therein  were  mortgaged  bv  Edward  Sennett 
and  Alice  his  wife,  to  Edmund  Foster,  with  a  power  of  sale. 
Both  deeds  were  acknowledged  by  Alice  Sennett. 

The  said  Edmund  Foster  contracted  with  John  Lister  for 
the  sale  to  him,  under  the  power  of  sale  in  his  mortgage,  of 
the  said  hereditaments,  but  the  objection  was  taken  to  the 
title  on  behalf  of  the  intending  purchaser  that  the  said  set- 
tlement of  the  5th  of  December,  1867,  was  for  good  and  val- 
uable consideration  and  valid,  and  therefore  that  the  vendor  ' 
had  not  shown  a  good  title  to  the  premises. 

CozenS'Hardy^  for  the  vendor:  The  settlement  of  the 
16th  of  December,  1857,  was  voluntary,  and  therefore  void, 
under  the  statute  of  27  Eliz.  c.  4,  as  against  the  subsequent 
mortgagee.  The  authorities  on  the  subject  are  conflicting. 
In  Ooodright  d.  Humphreys  v.  Moses  {')  and  Currie  v. 
Nindi^)  settlements  of  a  similar  nature  were  held  to  be 
voluntary  and  void.  Butterfield  v.  Heath  (•)  was  a  similar 
decision  by  Lord  Romilly,  although  in  Hewison  v.  Negus  (^) 
lie  decided  the  other  way  and  upheld  the  settlement,  and 
that  decision  was  affirmed  on  appeal  (*).  The  most  recent 
case  on  the  subject  is  that  of  Teasdale  v.  Braiihwaite  ('),  in 
which. Vice-Chancellor  Bacon  followed  Hewison  v.  Negus. 
But  that  case  is  now  under  appeal  (^). 

Hodwelly  for  the  purchaser,  was  not  called  on. 

*Jes8EL,  M.R.:  The  only  question  before  me  is  [89 
whether  the  indenture  of  the  5th  of  December,  1857,  between 
Edward  Sennett  and  Alice  his  wife,  of  the  one  part,  and 
John  Graves  and  David  Parish,  trustees,  of  the  other  part, 
is  a  settlement  made  for  value,  or  is  voluntary,  which  de- 
pends, as  I  understand,  simplv  upon  two  things :  first  of 
all,  upon  the  construction  of  tne  settlement  itself ;  and  sec- 
ondly, upon  the  law  as  to  what  a  voluntary  settlement  is. 
First  of  all,  on  the  construction  of  the  settlement  itself, 
independently  of  the  question  whether  the  mere  concur- 
rence of  the  husband,  his  concurrence  being  necessary  for 
the  conveyance  of  the  wife's  estate,  is  value  on  his  part, 
there  arises  also  the  question  whether  he  did  not  give  up 
something.  It  is  not  a  voluntary  settlement  if  there  is  any- 
thing in  the  shape  of  consideration  which  can  be  called 

0)  2  W.  Bl.,  1019.  (8)  22  L.  J.  (Ch,),  666. 

(*)  1  My.  A  Cr.,  17.  (•)  4  Ch.  D.,  86 ;  19  Eng.  R..  684. 

(»)  16  Beav.,  408.  0)  Affirmed  on  appeal,  6  Ch.  D.,  680. 

{*)  16  Beav.,  694. 
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value.      [His    Lordship   then  stated    the  purport  of    the 
settlement.] 

What,  then,  does  the  husband  give  up?  There  were 
children  of  the  marriage  at  that  time,  consequently  the  hus- 
band was  entitled  by  law  to  an  estate  during  her  coverture, 
and  also,  if  he  survived  his  wife,  to  an  estate  for  the  remain- 
der of  his  life  as  tenant  by  the  curtesy.  Thus  the  wife  was 
entitled  to  the  fee  simple,  subject,  of  course,  to  those  inter- 
ests in  the  husband.  But  she  had  no  power  to  convey  the 
fee  simple,  or  to  make  any  lease  of  any  part  of  it,  or  to  sell 
it  without  his  concurrence.  That  was  their  position  before 
the  settlement.  What  is  their  position  aiter  the  settle- 
ment ?  The  husband  loses  his  estate  by  the  curtesy.  He 
does  retain,  in  a  sense,  his  estate  during  the  coverture,  for, 
oddly  enough,  the  limitation  (whatever  they  intended)  to 
the  use  of  the  wife  is  only  during  her  life,  without  impeach- 
ment of  waste,  but  it  does  not  say  for  her  separate  use.  The 
husband  gives  up  not  only  the  estate  by  the  curtesy,  but 
also  the  power  of  preventing  the  wife  from  alienating  the 
estate  during  his  lit'e,  so  that  if  she  died  in  his  lifetime  it 
would  descend  to  the  heir-at-law,  most  probably  his  child, 
as  he  had  several  children  by  her. 

On  the  other  hand,  what  is  the  wife's  position?  The  wife 
is  reduced  from  being  an  owner  in  fee  to  a  life  estate,  with 
a  testamentary  power  of  appointment,  the  estate  going,  in 
default,  to  her  children.  But  she  gains  several  things — ^a 
90]  power  of  alienation  in  *this  sense,  that  she  has  the 
right  to  lease  the  property  at  a  rack  rent,  which  is  reserved 
to  her  alone,  and  which  is  a  valuable  right,  and  she  has  a 
right  to  concur  in  a  sale  without  her  husband  concurring  at 
all.  That  power,  which  was  in  the  husband,  is  now  trans- 
ferred to  trustees,  who  may  sell  the  life  estate.  How  can 
anybody  doubt  that  the  positions  of  husband  and  wife  were 
most  materially  altered  by  this  settlement,  and  that  what 
the  husband  gave  to  the  wife  was  value  as  between  him  and 
the  wife,  and  what  the  wife  gave  up  was  also  value  on  her 

Eart  ?  As  a  question  of  principle,  this  is  a  bargain  between 
usband  and  wife,  altering  their  relative  positions  as  to  the 
estate,  and  their  relative  rights  and  interests  in  the  estate. 
What  one  gave  up  the  other  acquired,  subject  to  default  in 
exercising  the  power  of  appointment  which  would  carry  it 
to  the  children. 

That  being  so,  if  there  were  no  authority  on  the  question 
I  should  have  said  it  was  quite  clear  that  it  was  an  agree- 
ment lawfully  between  husband  and  wife,  and  that  the  hus- 
band gave  value,  and  that  the  wife  gave  value,  and  that. 
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therefore,  the  settlement  was  one  for  valuable  consideration, 
and  was  not  within  the  statute,  whidi  only  applies  to  settle- 
ments where  there  is  no  valuable  consideration  at  all.  But 
this  not  being  a  matter  of  first  impression,  I  have  been  told 
that  whatever  my  opinion  of  the  law  may  be  as  to  the  prin- 
ciple on  which  such  a  case  ought  to  be  decided,  I  am  not  at 
liberty,  especially  having  regard  to  questions  affecting  titles 
to  estates,  to  disregard  the  authorities,  and  I  have  been 
referred,  I  believe,  to  all  those  which  have  any  bearing  on 
the  matter. 

Now,  the  first  authdrity  referred  to  was  the  case  of  Oood- 
right  d.'  Humphreys  v.  Moses  (*).  The  case  was  this: 
Under  a  marriage  settlement,  Elizabeth,  the  wife  of  Thomas 
Harris,  was  entitled  to  freehold  property  as  tenant  in  tail, 
with  an  ultimate  remainder  in  fee  as  the  right  heir  of  her 
mother,  who  was  tenant  in  tail  in  possession.  On  the  2d  of 
January,  1747,  she,  with  the  concurrence  of  her  husband  and 
her  father,  Joshua  Reade,  who  had  a  preceding  estate  for 
life,  covenanted  to  levy  a  fine  and  declared  the  uses  to  Wal- 
ter Grant  and  Joseph  Humphreys,  and  their  heirs,  in  trust,  as 
to  the  rents  and  profits,  for  Josliua  Reade  for  life,  and  after 
his  decease,  in  order  that  the  same  rents  and  ^profits  [91 
might  be  applied  for  the  maintenance  of  the  said  Thomas 
Harris  and  Elizabeth  Harris  and  their  children,  during  the 
life  of  Thomas  Harris,  and  after  his  decease  for  the  mainte- 
nance of  the  said  Elizabeth  Harris  and  her  children,  during 
the  life  of  the  said  Elizabeth,  and  after  their  several  de- 
ceases, that  the  trustees  should  by  sale  or  mortgage  raise  a 
sum  not  exceeding  £700  for  the  younger  children  or  Thomas 
and  Elizabeth  Harris  (exclusive  of  the  right  heirs  of  the 
said  Elizabeth  by  reason  of  the  subsequent  limitation  of  the 
surplus  to  their  use)  payable  as  therein  mentioned;  and, 
after  raising  the  same,  in  trust  to  convey  the  residue  and 
remainder  of  the  premises  to  the  right  heirs  of  the  said 
Elizabeth  forever.  The  report  adds,  '*No  leasing  power 
contained  in  the  deed."  There  is  such  a  power  contained 
in  this  deed.  Then  Joshua  Reade  died,  and  then  Thomas 
Harris  died.  Then  Elizabeth  Harris,  who  was  the  survivor, 
made  a  lease  of  the  property  to  Thomas  Moses  at  £55  a 
year,  who  laid  out  £100  in  improving  the  premises.  Then, 
on  the  10th  of  December,  .1771,  Elizabeth  Harris  died,  and, 
on  the  13th  of  May,  1772,  Joseph  Humphreys,  the  surviving 
trustee,  and  Thomas  Harris,  the  eldest  son  of  Elizabetn 
Harris,  and  all  the  younger  children  of  Elizabeth,  in  con- 
sideration of  £2,150  conveyed  all  the  property  to  James 
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Blake  and  his  heirs,  who  had  notice  from  Moses  of  the 
lease.  Then  ejectment  was  brought  by  the  plaintiff  claim- 
ing his  title  under  Blake. 

The  question  was,  whether  the  deed  of  1747  was  a  volun- 
tary conveyance.  It  was  said  the  only  consideration  that 
could  be  considered  to  pass  to  the  wife  by  the  deed  of  1747 
"was  the  certainty  of  maintenance  for  herself  and  children 
during  the  life  of  her  husband,  which  is  not  a  legal  but  only 
a  moral  consideration."  The  remarkable  part  of  the  trust 
was  that  for  the  support  and  maintenance  of  Harris  and 
wife,  and  their  children,  during  the  life  of  Harris.  Then, 
afterwards,  it  was  for  the  maintenance  of  Elizabeth  Harris 
and  her  children  during  her  life.  It  seems  to  have  been 
forgotten  that  Harris  gave  up  something  ;  he  would  have  a 
life  estate,  and  an  estate  by  the  curtesy,  and  he  came  under 
a  legal  obligation  to  maintain  the  wife  and  children.  He 
might  have  been  under  a  legal  obligation  that  was  personal 
to  a  limited  extent  to  maintain  his  children  under  the  Poor 
Law  Acts,  but  this  was  a  new  obligation  certainly.  Having 
92]  cut  down,  therefore,  *what  was  before  a  life  estate,  h« 
had  this  limited  interest.  Therefore  he  gave  value,  and 
that  seems  to  have  been  forgotten  altogether.  The  wife  had 
nothing  during  his  life,  and  her  estate,  no  doubt,  was  cut 
down  after  his  death  ;  she  got  less  than  the  fee.  It  seems 
to  have  been  assumed  that  the  value  given  by  the  husband 
was  immaterial,  and  not  to  be  considered.  There  is  not  a 
word  said  about  the  value  he  gave.  In  the  next  place  it  is 
said  that  the  certainty  of  the  maintenance  b^  the  husl^nd 
was  not  a  legal  but  only  a  moral  consideration.  The  mis- 
take was  this :  she  had  a  right  to  be  maintained  by  her  hus- 
band. That  was  the  legal  right,  but  only  out  of  his  means. 
This  gave  her  a  right  to  be  maintained  out  of  the  estate, 
even  although  he  had  become  bankrupt,  or  anything  else. 
It  is  clear,  tnerefore,  that  was  a  valuable  consideration. 

However,  we  get  this  judgment,  as  reported  at  all  events, 
from  De  Grey,  C.J.  ('),  ''That  the  deed  of  1747  was  only  a 
voluntary  conveyance  within  the  true  meaning  of  the  statute 
27Eliz.,  being  founded  only  upon  a  good  and  not  upon  a 
valuable  consideration."  With  the  greatest  possible  defer- 
ence it  was  clearly  valuable  consideration,  but  the  point 
that  the  husband  gave  value  was  not  argued  at  all.  In  fact 
the  points  as  to  giving  up  the  life  estate,  and  as  to  his  part- 
ing with  his  control  over  the  alienation  of  the  estate  were 
not  argued,  lliat  was  altogether  missed,  and  as  to  the 
value  on  the  part  of  the  wife,  she  clearly  gave  value.    Then 
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he  says  that  it  therefore  cannot  be  set  up  against  a  bona 
fide  purchaser.  That  is  all  that  is  said  upon  the  point.  It 
appears  to  me,  therefore,  it  cannot  be  considered  a  decision 
on  a  point  that  was  neither  argued  nor  referred  to  in  the 
judgment;  and  although  I  entirely  differ  from  the  judg- 
ment, if  I  may  say  so,  thinking  that  it  is  erroneous,  even  on 
the  point  that  was  submitted,  yet  it  might  be  from  its  great 
age  and  recognition  binding  upon  me,  even  if  I  thought  it 
was  wrong;  but  it  is  not  binding  upon  me  as  to  a  point 
which  was  neither  argued  nor  decided. 

Then  the  next  caSe  referred  to  was  Ourrie  v.  Nind  (*), 
which  was  a  decision  of  Lord  Cottenham,  when  he  was 
Master  of  the  Rolls.  I  confess,  speaking  humbly,  that  I  do 
not  understand  altogether,  or  follow  the  judgment.  But  I 
am  clear  that  the  case  did  not  call  ^for  a  decision  upon  [93 
this  point.  The  case  was  this :  David  Cookes,  by  his  will, 
gave  to  the  trustees,  Law  and  Garden,  of  whom  Law  was 
the  survivor  at  the  testator's  death,  aild  their  heirs,  all  his 
copyhold  property,  in  trust  for  his  wife,  Mary  Cookes,  and 
her  assigns  for  her  life,  with  remainder  upon  certain  trusts 
for  the  Denefit  of  the  testator's  children;  but  he  directed 
that  if  he  should  die  without  issue,  his  trustees,  or  the  sur- 
vivor of  them,  should  surrender  the  copyhold  premises  to 
the  use  of  such  person  or  persons  and  lor  such  estate  and 
estates  as  his  said  wife  by  her  last  will,  or  any  deed  in  writ- 
ing under  her  hand  duly  executed  and  attested,  should 
direct  or  appoint,  and  in  default  of  such  appointment,  to 
the  use  of  .the  testator's  brother,  his  heirs  and  assigns. 
Thus,  on  the  death  of  the  testator.  Law,  the  surviving  trus- 
tee, took  the  legal  estate  in  the  copyholds,  and  Mary  Cookes, 
the  widow,  took  an  equitable  estate  for  life,  with  an  equi- 
table power  of  appointment  by  deed  or  will,  with  an  equi- 
table remainder — though  it  is  copyhold  I  call  it  a  remainder 
— in  fee  to  the  testator's  brother. 

In  that  position  of  matters,  Mary  Cookes  married  one 
.  Wynne,  and  by  deed,  dated  the  16th  of  November,  1774,  a 
settlement  was  made.  Law  being  a  party  to  it,  whereby, 
after  reciting  that  one  Burton  had  agreed  to  lend  Wynne 
and  his  wife  £1,600  upon  a  mortgage  or  conditional  surren- 
der of  the  copyholds,  Wynne  and  Mary  his  wife,  in  pursu- 
ance of  her  power,  appointed  the  copyhold  premises  unto 
and  for  such  uses,  estates,  intents  and  purposes,  and  under 
and  subject  to  such  provisos  as  were  thereinafter  mentioned 
concerning  the  same,  and  in  order  thereto  and  for  that  pur- 
pose Wynne  and  his  wife  did  direct  and  appoint  that  Law 
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should  alone,  or  jointly  with  Wynne  and  his  wife,  surren- 
der the  same  premises  to  the  use  and  behoof  of  Burton,  his 
heirs  and  assigns,  in  trust  for  securing  unto  Burton  £1,60() 
and  interest,  and  subject  thereto  to  the  use  of  Wynne  and 
his  wife  during  their  joint  lives,  and  the  life  of  the  survivor 
of  them,  and  after  the  death  of  the  survivor,  in  case  there 
should  be  any  daughter  or  daughters,  younger  son  or 
younger  sons  of  the  marriage,  in  trust  to  sell  the  copyhold 
premises,  and  to  divide  the  purchase  money,  after  deduct- 
ing expenses,  amongst  the  children.  On  the  same  day, 
Law,  wno  had  the  legal  estate  in  the  copyholds,  and  Wynne 
and  wife,  she  being  solely  and  separately  examined — what 
94]  for  I  do  not  know,  as  she  had  *onl v  an  equitable  inter- 
est during  the  coverture — surrendered  tne  copyholds  to  the 
use  of  Burton,  and  he  got  the  legal  estate;  and  in  1788 
Wynne  and  wife  and  Burton  sold  to  Parry,  whose  devisees 
were  plaintiffs  in  the  suit  which  came  before  the  court  in 
1835,  and  which  was  instituted  for  the  specific  performance 
of  a  contract  for  the  sale  of  the  estate,  and  the  question  was 
who  was  entitled  to  the  property  in  remainder  i 

It  was  said  that  the  settlement  of  1774  was  purely  volun- 
tary; and,  inasmuch  as  the  settlement  was  made  under  the 
power,  as  far  as  the  fee  was  concerned,  it  is  difficult  to  see  why 
it  was  not.  The  husband's  concurrence  was  not  required  in 
order  that  the  married  woman  should  exercise  an  equitable 
power.  She  could  exercise  that  alone.  His  life  estate  was 
provided  for ;  and,  therefore,  he  certainly  gave  no  value.  His 
concurrence  was  not  value,  because  it  was  not  wanted,  and 
he  did  not  give  up  his  life  estate,  or  rather  estate  during  the 
coverture.  On  the  contrary,  it  was  enlarged.  H]e  got  a  survi- 
vorship estate.  So  that  he  gave  nothing,  and,  therefore,  how 
it  could  be  a  settlement  for  value  one  does  not  exactly  see. 
The  wife  had  power  to  appoint  to  whom  she  pleased,  and 
the  appointment  was  voluntary  as  far  as  she  was  concerned. 
It  was  only  dealing  with  the  copyhold  inheritance  after  the 
life  estate  had  expired.  It  seems  to  me  that  it  was  plainly 
voluntary.  But  it  was  argued  in  all  sorts  of  ways,  and  the 
only  point  I  have  to  consider  is.  What  is  the  judgment? 
The  Master  of  the  Rolls,  after  referring  to  the  objections 
raised  by  the  purchaser,  says  this(*):  "Upon  the  second 
and  third  objections  I  api  of  opinion  that  the  property  in 
question,  being  the  property  of  a  married  woman,  and  the 
settlement  being  made  during  her  coverture,  does  not  pre- 
vent the  statute  27  Eliz.  from  operating  upon  it."  ■  Wliat- 
ever  this  is  worth,  I  do  not  exactly  know  what  it  means. 

(>)  1  My.  A  Or.,  25. 


Vol  VI.]  CHANCERY  DIVISION  667 


M.R.  In  re  Foster  and  Lister.  1877 

It  does  not  apply  to  the  fine.  If  be  means  that  by  a  mar- 
ried woman  executing  a  power  and  thereby  making  a  con- 
veyance that  is  voluntary,  I  agree  with  him  ;  but  if  it  means 
anything  else,  I  do  not  know  what  it  means.  Then  he  says : 
"  Ooodright  d.  Humphreys  v.  Moses  (*)  is  decisive  as  to  this ; 
and  no  objection  is  made  to  the  surrender  as  not  being  suffi- 
cient to  pass  such  interest  as  the  wife  could  by  these  means 
part  with."  What  that  means  I  do  not  *know.  She  [95 
nad  only  an  equitable  interest.  That  did  not  pass  by  the 
surrender  at  all,  but  by  the  prior  deed.  It  was  neither 
made  better  nor  worse  by  her  surrender.  Then  he  says: 
''  That  copvholds  are  within  the  statute  is  now  fully  estab- 
lished by  the  late  case  of  Doe  d.  Tunstill  v.  BottrielV^  (*). 
Whatever  the  value  of  that  authority  may  be,  it  does  not 
decide  the  point  before  me,  and  is  not  so  intelligible  as  I 
should  have  expected  a  judgment  of  that  great  judge  to  be. 

Then  the  third  case  is  Butterfleld  v.  Heath  (').  In  that 
case  Mr.  and  Mrs.  Phillips  married  and  had  children  ;  Mrs. 
Phillips  afterwards  became  the  owner  in  fee  simple  of  some 
freehold  land.  Then,  on  the  7th  of  February,  1839,  there 
was  a  settlement  executed  whereby,  after  a  recital  that  Mr. 
and  Mrs.  Phillips  were  mutually  desirous  of  settling  the 
property,  in  pursuance  of  that  desire  all  the  property  was 
conveyed  in  fee  in  trust  for  the  husband  for  life,  with  re- 
mainder to  the  wife  for  life,  and  after  the  decease  of  the 
survivor  in  trust  for  the  issue  of  the  marriage  as  the  hus- 
band and  wife  should  appoint,  and  in  default  of  such  ap- 
pointment to  all  the  children  of  Mrs.  Phillips  as  tenants  m 
common  in  fee  simple,  with  cross-remainders  between  them, 
and  in  default  of  such  children  to  Mr.  Phillips,  the  hus- 
band, in  fee. 

Now,  Mr.  Phillips,  the  husband,  took,  under  that  con- 
veyance, first  of  all,  an  estate  for  life,  and  then  a  contingent 
remainder  in  fee.  What  did  he  give  up  ?  He  gave  up  his 
estate  during  the  coverture  and  nis  estate  by  the  curtesy, 
which  no  doubt  together  were  equivalent  to  an  estate  for 
life,  not  exactly  the  same  estate,  but  the  same  interest. 
But  he  also  gave  up  the  right  of  controlling  the  alienation 
by  his  wife.  He  parted  with  that  forever,  and  obtained  an 
ultimate  reversion  in  remainder  in  fee.  It  seems  to  me  that 
he  did  give  value,  and  that  he  purchased  for  value  that 
which  he  became  entitled  to  under  the  settlement.  On  the 
other  hand,  did  not  the  wife  give  value  ?  She  had  a  pure 
and  simple  estate  in  fee,  subject  only  to  her  husband's  es- 
tate during  coverture,  and  estate  by  the  curtesy.     She  cuts 
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herself  down  to  an  estate  for  life,  in  order  to  give  it  to  ber 
own  children  as  tenants  in  common  in  fee  simple,  with  an 
96]  ultimate  gift  in  default  to  the  husband  in  fee.  *Surely 
she  gave  value  for  it.  However,  Lord  Romilly  held  that  the 
settlement  was  voluntary. 

I  need  not  comment  upon  that  judgment,  because  I  am 
going  to  refer  to  another  judgment  of  the  same  judge  in  the 
case  of  Hewison  v.  Negus  {^\  which  is  exactly  to  the  opposite 
effect,  and  which  I  think  is  right  in  principle.  There  the  wife 
was  entitled  in  reversion  to  a  moiety  in  freehold  estates,  and 
by  a  post-nuptial  settlement,  dated  the  9th  of  November, 
1848,  and  duly  acknowledged,  Mr.  and  Mrs.  Negus  conveyed 
their  moiety  of  the  estate,  subject  to  the  prior  life  estate,  to 
trustees  and  their  heirs,  upon  trust  to  pay  the  rents  to  Mrs. 
Negus  for  life,  for  her  separate  use,  and  without  power  of 
anticipation,  with  remainder  to  Mr.  Negus  for  life,  and  after 
the  decease  of  Mr.  and  Mrs.  Negus,  to  the  use  of  such  per- 
son or  persons  as  Mrs.  Negus  should  by  will  appoint,  and 
in  default  of  appointment  to  the  use  of  her  children  as  ten- 
ants in  common  in  fee,  with  cross  remainders  between  them, 
with  an  ultimate  limitation  to  Mrs.  Negus  and  her  heirs. 

That  was  supported  by  Lord  Romilly  as  being  for  value. 
The  husband  gave  up  something,  very  little,  but  he  gave  up 
his  chance  no  doubt  of  an  estate  during  the  coverture  (for 
the  wife's  estate  had  got  into  possession),  and  an  estate  by 
the  curtesy  in  the  freeholds,  and  he  gave  his  wife  the  first 
life  interest  in  the  estate.  So  that  he  gave  up  something, 
and  in  addition  he  gave  up  the  power  of  concurrence,  and 
the  wife  gave  up  her  fee  simple,  which  she  got  instead  of 
the  estate  for  life  in  possession  with  remainder  to  her  chil- 
dren ;  and  upon  that  Lord  Romilly  says — and  I  agree  with 
him — that  that  is  a  settlement  for  value,  which  cannot  be 
disturbed,  the  onljr  difficulty  being  to  reconcile  that  with 
his  previous  decision.  That  case,  however,  did  go  by  way 
of  appeal  before  the  Lords  Justices  in  Cliancery (),  and  the 
decree  was  affirmed  by  the  Lords  Justices,  who  said  they 
considered  that  the  settlement  was  a  bargain  for  value  be- 
tween the  husband  and  the  wife,  and  therefore  sustainable, 
and  ought  to  be  sustained  against  a  subsequent  dealer,  deal- 
ing with  the  estate.  You  must  find  in  a  bargain  that  either 
one  or  the  other  gives  up  something  before  you  can  find  that 
it  is  for  value. 

Then  the  last  case  I  will  say  very  little  about,  because  I 
97]    am  told  *that  it  is  under  appeal  (').     That  is  the  case 
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of  Teasdale  y,  Braithwaitei^)^  and  it  is  a  decision  to  the 
same  effect.  The  Vice-Chancellor  Bacon,  afte^  saying  that 
he  is  bound  by  the  decision  of  Hewison  v.  Negus  (*),  says, 
*'It  is  settled  that  if  husband  and  wife,  each  of  them  hav- 
ing interests,  no  matter  how  much,  or  of  what  degree,  or  of 
what  quality,  come  to  an  agreement  which  is  afterwards 
embodied  in  a  settlement,  that  is  a  bargain  between  husband 
and  wife,  which  is  not  a  transaction  without  valuable  con- 
sideration." 

I  think,  therefore,  that,  taking  into  consideration  that  the 
only  decision  of  the  Court  of  Appeal  which  has  been  cited 
to  me  is  in  favor  of  the  view  I  am  disposed  to  take  of  this 
case,  so  far  from  the  authorities  being  against  what  1  con- 
sider to  be  the  true  principle,  they  are  in  favor  of  it,  and 
consequently  this  must  be  treated  as  a  settlement  for  valu- 
able consideration. 

Solicitors  for  vendor:  Fields  Hoscoe  &  Co.^  agents  for 
Fosters  &  Lawrence,  Cambridge. 

Solicitors  for  purchaser:  Tompson^  Pickering^  Styan  & 
Neilson^  agents  for  Evans  &  Son,  Ely. 

(')  4  Ch.  D.,  86,  90;  19  Eng.  R.,  684,  688.  O  16  Bear.,  594. 

See  15  Eng.  Rep.,  760  note ;  19  Eng.  held  void  as  to  future  creditors,  on  the 

Rep. ,  794  note.  mere  ground  that  the  husband  subse- 

A  deed  which  is  fraudulent  in  fact  as  quently  became  insolvent, 

against  creditors,  may  l>e  avoided  by  Sucii  conveyance  will  be  set  aside  at 

subsequent  as  well  as  antecedent  cred-  the  suit  of  a  subsequent  creditor,  only 

itors  :    Allaire  v.  Day,  80  N.  J.  Eq.,  on  proof  that  it  was  made  with  intent, 

281.  on  the  part  of  the  grantor,  thereby  to 

As  to  debts  existing  at  the  time  a  defraud  such  subsequent  creditor  or 

voluntary  conveyance  is  made,  the  law  creditors. 

raises  a  conclusive  presumption  of  One  having  a  valid  cause  of  action, 
fraud,  but  a  subsequent  creditor  can  sounding  in  tort,  against  such  grantor, 
only  impeach  such  a  conveyance  by  at  the  time  of  such  conveyance,  upon 
showing  fraud  in  fact.  which  an  action  was  subsequently 
A  subsequent  creditor  may  avoid  a  brought  and  judgment  recovered,  is  to 
voluntary  deed  on  the  ground  that  it  be  regarded  as  a  mhsequent  creditor, 
was  made  to  defraud  existing  creditors,  On  the  trial  of  an  action  brought 
but  in  order  to  do  so,  he  must  show  by  such  subsequent  creditor,  against 
debts  still  outstanding  which  existed  the  grantor  to  set  aside  the  voluntary 
when  the  deed  alleged  to  be  fraudulent  conveyance,  on  the  ground  that  it  was 
was  made.  Payment  by  a  grantor  of  all  made  with  intent  to  defraud  the  plain- 
his  debts  existing  at  the  time  he  makes  tiff,  which  Intent  was  denied  by  the 
a  voluntary  conveyance,  repels  the  idea  answer,  the  plaintiff  having  offered  tes- 
that  he  thereby  intended  to  defraud  his  timony  tending  to  prove  such  intent,  it 
creditors  :  Cla&inv.  Mess,  SON.  J.  £q.,  was  error  in  tne  court  to  exclude  the 
211.  evidence  of  competent  witnesses,  offer- 
See  Johnston  «.  Gill,  27  Gratt.  (Va.),  ed  by  the  defendant,  tending  to  prove 
587.  that  a  year  before  the  making  of  such 
A  voluntary  conveyance  of  land  made  conveyance,  and  before  the  cause  of 
by  a  husband  to  his  wife,  through  the  action  for  which  plaintiff's  judgment 
intervention  of  a  trustee,  will  not  be  was  recovered  had  accrued,  the  grantor 
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had  promised  bis  wife  that  he  would  is  done,  is  a  sufficient  consideration  for 

convey  the  land,  in  question  to  her :  a  promissory  note  given  by  the  hus- 

Evans  v.  Lewis,  30  Ohio  8t.  Uep.,  11.  band  to  a  third  person  for  the  use  of 

The  compromise  of  an  alimony  suit  is  the  wife. 

a  sufficiently  valuable  consideration  for  A  husband  being  under  a  legal  obli- 

a  deed  from  the  husband  to  the  wife :  gation  td  support  his  wife,  an  agree- 

Adams  v,   Loomis,  24  Grant's  (U.C.)  ment  on  his  part  to  pay  money  to  a 

Chy.,  242,  affirming  22  id.,  99  ;  John-  trustee  for  her  use,  without  any  prom- 

ston  V.  Gill,  27  Qratt.  (Va.),  587.  ise  or  agreement  on  her  part,  will  be 

See  also  Campbell  v.  Galbreath,  12  binding  on  him,  and  is  founded  on  a 

Bush  (Ky.),  459.  sufficient  consideration. 

But  see  Van  Order  v.  Van  Order,  8  The  power  of  a  husband  to  make  a 
Hun,  315,  where  an  agreement  by  the  settlement  of  property  or  funds  on  his 
wife  to  condone  her  husband's  adultery  wife,  by  the  intervention  of  a  trustee, 
was  held  contrary  to  public  policy  and  cannot  be  questioned  ;  and  a  settle- 
void  ;  also  Ximenes  v.  Smith,  89  Tex.,  ment  thus  made  can  be  questioned  only 
49,  as  to  a  post  nuptial  settlement.  by  existing  creditors  of  the  husband. 

A  release  of  the  wife's  inchoate  right  His  obligation  to  support  her,  and  the 

of  dower  is  a  valid  consideration  for  a  relation  of  the  parties,  furnish  a  suffi- 

conveyance  of  property  to  her.     Such  cient  consideration  to  support  the  same: 

conveyance  will  not  be  held  fraudulent  Phillips  v.  Meyers,  82  Ills.,  67;  But- 

and  void  as  to  the  husband's  creditors,  ler  v.  Kicketts,  11  Iowa,  107. 

unless  the  amount  of  consideration  re-  But  see  Ferry  «.  Wilson,  63  Mo., 

ceived  is  so  disproportioned  to  the  value  493,   as  to  notes  given  the  wife  for 

of  the  wife's  contingent  dower  as  to  be  money  which  came  to  her  and  was  used 

unreasonable.    So  great  is  the  difficulty  by  the  husband  ;   also  Myers  v.  King, 

of  estimating  the  worth  of  contingent  42  Md.,  65 ;  Drury  v.  Briscoe,  42  Md., 

dower  rights  ;  so  uncertain  and  imagin-  154  ;  Bassett  v.  Bassett,  112  Mass.,  99. 

ary  are  the  values  which  are  the  neces-  A  gift  by  a  wife  to  her  husband  may 

sary  elements  of  the  computation,  that  be  proved  by  circumstances,  and  money 

the  court  will  not  pronounce  the  trans-  expended  by  herself  or  under  her  direc- 

action  fraudulent  from  the  fact  that  tion  on  her  husband's  land,  or  in  any 

the  wife  insisted  upon  and  received  a  other  way  for  his  use  and  benefit,  in 

sum  greater  than  her  dower,  if  the  the  absence  of  any  agreement  to  repay, 

facts  do  not  show  mcUa  fides  in  her  or  will  be  regarded  as  a  gift.     But  where 

her   husband  :    Singree    v.   Welch,   2  a  wife  expends  her  money  on  the  lands 

Month.  J ur.,  718,  to  appear  in  32  Ohio  of    her    husband,   in    improving    and 

State  Rep. ;    Randall    v.   Randall,   37  adorning  his  home,  equity  will  imply, 

Mich.,  563.  independent  of  anything  in  the  nature 

See  also  Johnston  d.  Gill,  27  Gratt.  of  a  contract  or  promise,  that  she  did 

(Va.),  587.  so  pursuant  to  an  understanding  that 

Where  a  wife  had  separated  from  she  was  to  be  permitted  to  enjoy  the 

her  husband  for  drunkenness  and  ill-  benefits  flowing  from  her  expenditure, 

treatment,    and    brought    suit    for    a  and  if  he  wrongfully  drive  her  from 

divorce,  the  dismissal  of  the  suit  and  his  house,  equity  will  give  her  relief : 

her  agreement  to  live  with  him,  which  Black  v.  Black,  30  N.  J.  £q.,  215. 
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In  re  Wheatcroft. 

Soliciior  and  Client — Handing  over  of  Client  §  Papern  to  New  Sotieiton — Right  to  retain 
Letter 9  of  Client,  and  Copies  of  Letten  in  Letter-Book, 

A  solicitor  is  entitled  to  retain  as  his  own  property  letters  addressed  to  him  by 
his  client  and  copies  in  his  letter-book  of  his  own  letters  to  the  client,  after  the 
client  has  transferred  the  business  to  which  such  letters  related  to  other  solicitors. 

The  applicant,  who  was  the  legal  personal  representative 
of  a  deceased  testator,  had  employed  Mr.  Wheatcroft  as  her 
solicitor  in  business  connected  with  the  administration  of 
the  testator's  estate  until  October,  1876,  when  she  ceased  to 
employ  him,  paid  him  his  bill  of  costs,  and  transferred  the 
business  to  other  solicitors,  to  whom  Wheatcroft  handed 
over  the  deeds,  books,  papers^  and  writings  relating  to  the 
said  business. 

*The  question  arose  whether  Wheatcroft  was  enti-  [98 
tied  to  retain  certain  original  letters  written  to  him  by  the 
applicant  in  connection  with  the  business,  and  also  copies 
of  his  letters  to  the  applicant  in  his  own  letter-book. 

A  summons  was  taken  out  for  the  delivery  up  of  the  said 
letters  and  copies,  which  was  adjourned  into  court. 

Chitty,  Q.C.,  and  Dunriy  for  the  applicant.- 

Ince^Q.C.^  and  Russell  Roberts^  for  Mr.  Wheatcroft,  sub- 
mitted that  these  letters  and  copies  were  the  private  prop- 
erty of  the  solicitor.     They  referred  to  In  re  Thomson  ('). 

Jessel,  M.R.,  held  that  the  solicitor  was  entitled  to  re- 
tain the  letters,  from  the  client  and  the  copies  of  his  own 
letters  in  his  letter-book,  as  such  letters  and  copies  were  his 
own  property. 

Solicitors  for  applicant :  Torr  &  Co. 
Solicitors  for  respondent :  Chester  &  Co. 

20  Beav.,  545. 

See  2  Eng.  Rep.,  628  note ;  3  Eng.  Though    where,    ofter    yerdict    for 

Rep.,  625 note;  12  Eng  Rep. ,  462 note ;  plaintiff,  in  an  action  for  a  personal 

18  Eng.  Rep.,  828  note  ;  19  Eng.  Rep.,  tort,    but    before   judgment,   plaintiff 

728  note ;  also  Matter  of  Snell,  post,  assigned  tGe  verdict  and  the  judgment 

p.  677.  to  be  entered  tliereon,  to  his  attorney. 

A  party  having  a  cause  of  action,  in  for  a  valuable  consideration,  of  which 

its  nature  not  assignable,  cannot,  by  assignment    defendant     had     notice ; 

any  agreement  before  judgment  or  a  held,  that  the  assignment  was  effectual 

verdict  thereon,  give  his  attorney  any  to  prevent  the  defendant  setting  off  a 

interest  therein :    Coughlin  v.   N.    i .  iudgment  subsequently  recovered,  in 

Cent.  R.  R.,  71  N.  Y.,  443;   Nash  v.  his  favor  against  the  plaintiff,  against 

Hamilton,  3  Abb.  Prac.  Rep. ,  85.  the  judgment   so  assigned:    Nash  «. 
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Hamilton,    8    Abb.    Prac.    Rep.,    85;  cute  it,  to  give  them  the  benefit  of  the 

Mackey  «.  Mackey,  48  Barb.,  58,  over-  agreement. 

ruling    Brooks    v.   Hanford,   15    Abb.  It  »eems,  that  when  a  cause  of  action 

Prac,  842;    Zogbaum    v.   barker,   66  is  in  its  nature  assignable,  the  owner 

Barb.,  841,  55  N.  Y.,  120,  overruling  may  assic^n  to,  or  by  agreement  create 

same  case.  legal  and  equitable  interests  therein  in 

See  also  Davidson  v.  Alfaro,  16  Hun,  favor  of,  his  attorney,  which  the  op- 

853.  posite    party,   having  notice    thereof. 

Otherwise  where  the  attorney  took  must  respect :  Coufflilin  v.  N.  Y.  Cent, 

no  assignment :  Defiganerie  v.  Young,  &  H.  R.  R.  Co.,  71  N.  Y.,  448. 

2  Rob.,  671.  But  see  McPherson  v.  Cox,  96  U.  S. 

A  settlement  between    the  parties.  Rep.,    404 ;    Stanton    «.    Embrey,    9i3 

and  a  release  of  such  a  cause  of  action,  U.  S.  Repu,  548  ;  Perkins  v.  Perkins,  9 

is  a  bar  to  an  action  commenced  there-  Heisk.   (Tenn.),   95  ;    Cunningham    «. 

on,   although  by  agreement    between  McGrady,  2  Jere.  Baxter  (Tenn.),  141. 

the  plaintiff  and  his  attorney,  at  the  An  attorney  has  a  lien  upon  a  judg- 

commencement  of  the  action,  the  latter  ment  obtained  by  him  for  the  amonnt 

was  to  receive  a  share  of  any  recovery  of  his  costs  and  agreed  compensation, 

therein  for  his  services,  and  although  and  to  that  extent  may  be  regarded  as 

the  defendant  had  notice  of  the  agree-  equitable  assignee  of  the  judgment ; 

ment,  the  defendant  is  not  bound  to  but,  in  the  alienee  of  notice  of  ^uch 

care  for  the  interests  of  the  attorney ;  lien,   the  defendant,   acting    in   good 

nor  will  the  court  intervene  and  allow  faith,  has  the  right  to  pay  the  judg- 

the  action  to  be  prosecuted  for  the  sole  ment  to  the  plaintiff, 

purpose  of   enabling  the  attorney  to  As  to  whether  a  notice  to  defendant's 

reap  the  benefits  of  tne  agreement.  attorney  of  the  lien  is  sufficient,  gttere. 

The  provisions  of  the  Code  (§  808),  Where  a  notice  was  incorporated  in  a 

abolishing  statutes  and  rules  in  rela-  stipulation  extending  time  to  answer, 

tion  to  attorneys'  fees,  and  leaving  their  which  stipulation  was  not  acted  upon 

compensation  to  be  fixed  by  agreement  by  defendant's  attorney,  but  was  rts 

between  them  and  their  clients,  has  not  turned,  and  where  it  did  not  satisfac- 

abrogated  the  provisions  of  the  Revised  torily  appear  that  it  came  to  the  atten- 

Statutes  (2  R.   S.,  288,  §§  71,  72)  pro-  tion  of  said  attorney,   held  that  the 

hibiting  attorneys  from  buying  claims  proof  of  notice  was  not  sufficient  to 

for  prosecution,  or  from  advancing  or  nullify  a  settlement  made  in  good  faith 

agreeing  to  advance  moneys,  etc.,  to  bv  defendant  with  plaintiff  :  Wright  v. 

any  person  as  an  inducement  to,  or  a  \i'right,   70  N.    Y.,  96,   affirming  41 

consideration  for,  the  placing  in  his  N.  Y.  Superior  Court  Rep.,  432. 

liands  of  a  claim  for  collection.  See  also  Walsh  v.  Flatbush,  etc,  11 

An  attorney  may  stipulate  with  his  Hun,  190. 
client  for  an  agreed  compensation,  and  Before  the  commencement  of  this 
may  make  it  absolute  or  contingent,  action  plaintiff  agreed  with  his  attor- 
but  he  cannot  advance,  or  agree  to  ad-  ney  that  the  latter  should  be  paid  out 
vance,  the  money  needed  to  carry  on  a  of  the  amounts  collected  a  fee  contin- 
prosecution  as  an  inducement  to  the  gent  upon  the  recovery.  During  the 
placing  of  a  claim  in  his  hands  for  progress  of  the  trial  the  parties  settled, 
prosecution.  Accordingly,  held,  where  and  plaintiff  gave  to  defendant  a  re- 
one  having  a  claim  against  a  railroad  lease  of  the  cause  of  action,  and  an 
corporation  for  damages  resulting  from  agreement  that  the  action  mieht  be 
negligence,  accepted  the  proposition  of  discontinued  without  costs.  Defen- 
attomeys  that  they  would  take  the  dant,  however,  at  the  time  promised  to 
claim  for  collection,  pay  all  expenses  pay  all  costs  to  plaintiff's  attorney.  On 
attending  its  prosecution,  and  divide  motion,  an  order  discontinuing  the  ac- 
tlie  recovery,  and  where,  after  ser-  tion  on  payment  of  plaintiff's  costs  and 
vice  of  summons,  defendant,  having  disbursements  to  be  taxed  was  granted, 
notice  that  the  attorneys  had  an  inter-  On  appeal  from  an  order  of  general 
est  in  the  cause  of  action,  settled  with  term  affirming  said  order,  held  that 
plaintiff  and  obtained  a  release,  that  plaintiff's  attorney  had  no  lien  upon 
the  release  was  a  bar  to  the  action  ;  the  cause  of  action,  and  the  parties  had 
and  that  the  attorneys  could  not  prose-  the  right  to  settle  without  providing 
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for  hia  costs ;    that,  it  not  appearing  the  taxable  costs  were  not  a  sufficient 

that  defendant  had  refused  to  pay  isaid  compensation  to  his  attorney,  he  or  his 

costs,  or  that  a  bill  thereof  had  ever  attorney  still  had  a  remedy  upon  the 

been  presented  to  or  demanded  of  him,  agreement :    Wright   v.    Wright,    70 

or  that  he  was  nnable  to  pay  them,  and  N.  Y.,  96,  affirming  41  N.  Y.  Superior 

as  it  was  no  part  of  the  agreement  that  Court  Rep.,  483. 

the  costs  ^ould  be  paid  hefore  or  as  a        The  vexed  question  as  to  how  far  a 

condition  of  the  discontinuance,  an  un-  client  may  settle  his  case  to  the  preju- 

conditional    oilier   of    discontinuance  dice  of  the  right  of  his  attorney  to  a 

might    have    been  granted,   but  that  lien  thereon,  is    set    at    rest    in  New 

plaintiff  could  not  complain  of  a  con-  York  by  section  66  of   the  Code  of 

dition  imposed  for  his  benefit,  and  if  Civil  Procedure,  as  amended  in  1879. 


[6  Chancery  Division,  98.] 
M.R.,  June  12,  1877. 

PiNNEY  V.  Hunt. 

[1876    P.     166.] 


Supprtued  WVl — Partition  Aetkm — Probaie  Proeeedinaa  in  (^ncery  lHvidon-~JuriS'' 
dietion^-Judioaturc  Act,  1878,  n.  84,  Z^—JudiecUure  Act,  1875,  «.  11. 

A  plaintff  claiming^  a  share  of  leaseholds,  partly  in  the  occupation  of  the  defendant, 
tmder  an  alleged  wili,  which  be  charged  was  being  fraudulently  suppressed  by  the 
defendant,  brought  an  action  claiming  partition  or  sale,  and  to  have  the  will  estab- 
liflhed  and  directions  g^ven  for  probata  The  defendant  denied  all  knowledge  of  the 
alieeed  will : 

add,  first,  that  before  the  plaintiff  could  obtain  any  relief  upon  the  will,  It  must 
first  be  proved,  or  probate  must  be  admitted  by  the  defendant ;  second!  v,  that  a 
judge  of  the  Chancery  Division  had,  under  the  Judicature  Acts,  jurisdiction  to 
^ant  probate,  but  that  it  would  not  be  using  a  sound  discretion  to  exercise  the 
jurisdiction. 

Action  accordingly  ordered  to  stand  over  for  probate  proceedings  to  be  taken  in 
the  Probate  Division. 

The  plaintiffs  in  this  action  alleged  in  their  statement  of 
claim  that  under  the  will,  dated  in  1815,  of  Maria  Pinney, 
deceased,  *certain  leasehold  premises,  parts  of  which  [99 
were  now  in  the  occupation  of  the  defendant,  Frances  Hunt, 
widow,  had  become  vested,  as  to  two  undivided  fourths 
thereof,  in  the  plaintiff,  Sir  R.  G.  Glyn ;  as  to  one  other 
fourth,  in  the  plaintiff,  John  Pinney;  and  as  to  the  remain- 
ing fourth,  in  the  defendant,  Frances  Hunt. 

The  plaintiff,  John  Pinney,  had  contracted  to  sell  his 
one-fourth  to  his  co-plaintiff,  Sir  R.  G.  Glyn,  but  no  assign- 
ment of  such  share  had  yet  been  executed. 

The  plaintiffs  alleged  that  both  the  will— which  had  never 
been  proved — and  the  lease  of  the  property  were  in  the  de- 
fendant's possession,  but  that  she  had  persistently  refused 
to  produce  them ;  that  she  was  in  fact  fraudulently  with- 
holding and  concealing  the  said  will  and  lease,  and  now 
denied  all  knowledge  thereof;  and  the  plaintiffs  charged 
22  Eng.  Rep.  86 
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that,  if  the  said  will  and  lease  were  not  in  the  defendant's 
possession  or  under  her  control,  she  had  fraudulently  de- 
stroyed or  made  away  with  the  same. 

The  plaintiff,  Sir  K.  Gt.  Glyn,  had  applied  to  the  defen- 
dant for  occupation  rent  in  respect  of  tne  shares  to  which 
he  claimed  tolbe  entitled,  but  she  refused  to  pay  any  such 
rent,  denying  the  plaintiff's  title. 

Under  these  circumstances  the  plaintiffs  wished  to  have 
a  partition  or  sale  of  the  i)roperty,  and  the  will  produced, 
in  order  that  the  same  might  be  established  and  proved 
against  the  defendant ;  the  plaintiff,  Sir  R.  G.  Glyn,  as  one 
of  the  persons  beneficially  interested  under  the  will,  being 
desirous  of  proving  the  same. 

The  plaintiffs  accordingly  claimed,  first,  a  partition  or 
sale;  and,  secondly,  "to  nave  the  said  will  of  Maria  Pin- 
ney  established,  and  directions  for  the  probate  thereof 
given  by  the  court." 

The  aefendant,  in  her  statement  of  defence,  repudiated 
all  knowledge  of  the  will  and  lease,  but  stated  that  about 
ten  years  ago  two  legal  documents  then  in  her  possession, 
but  with  the  purport  of  which  she  was  unacquainted,  were 
stolen  from  her  house,  and  that  she  had  never  recovered 
them  since. 

The  action  now  came  on  for  trial. 

Chitty^  Q.C.,  and  Righy^  for  the  plaintiff:  Although 
we  ask  that  the  will  may  be  established  and  directions 
100]  *given  for  probate,  it  is  not  absblutelj^  necessary  that 
the  will  should  first  be  proved  in  order  to  entitle  us  to  relief. 
In  the  case  of  a  fraudulently  suppressed  will,  which  we 
allege  here,  the  old  Court  of  Chancery  granted  a  plaintiff 
immediate  relief  without  sending  him  to  the  Ecclesiastical 
Court  to  prove  the  will.  Tucker  v.  Phipps  (') ;  and  even 
went  so  far  as  to  grant  relief  against  probate  if  obtained  by 
fraud :  Barnesly  v.  Powel  (*). 

[lace,  Q.C.,  amicus  cur  ice:  In  Meluish  v.  Milton  C)  the 
Court  of  Appeal  held  that  the  Court  of  Probate  had  exclu- 
sive jurisdiction  to  relieve  against  a  fraudulent  will. 

Jessel,  M.R.:    Folio  wing  AZZe/i  v.  M^Pherson  (*).] 

A  judge  of  the  Chancery  JDivision  has  now  the  same  juris- 
diction as  any  other  judge,  and  may  retain  any  action  which 
has  once  commenced  in  that  Division:  Judicature  Act, 
1873,  ss.  34,  36 ;  Judicature  Act,  1875,  s.  11. 

This  being  an  action  for  partition  or  sale,  it  has  been 


(')  8  Atk,  869;   1  Set  Dec,  3d  ed.,        («)  8  Ch,  D.,  27;  17  fng.  R.,  771. 
68.S.  (*)  I  H.  L.  0.,  191. 

P)  1  Ves.  Sen.,  284,  287. 
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properly  assigned  to  the  Chancery  Division,  and  we  ask 
your  Lordship  to  exercise  the  jurisdiction  you  now  possess 
by  directing  probate  if  necessary,  and  thus  save  the  expense 
of  double  proceedings. 

Davev^  Q.C.,  and  O.  Henderson^  for  the  defendant,  were 
not  called  upon,  but  in  reply  to  a  question  put  by  his 
Lordship,  declined  to  waive  any  objection  as  to  probate,  or 
to  consent  to  the  action  being  tried  at  once,  and  desired 
that  the  q^uestion  of  probate  should  be  dealt  with  by  the 
Probate  Division  in  the  ordinary  course. 

Jessel,  M.R.:  My  view  of  the  matter  is  this :  I  consider 
that  in  all  branches  of  the  court  the  only  evidence  of  a  will 
of  personal  estate  is  the  probate,  and  that  before  you  can 
ask  the  court  to  look  at  the  will  and  to  grant  any  relief  upon 
it  you  must  prove  it. 

!NoW  I  do  not  doubt  for  a  moment  that  under  the  powers 
given  me  by  the  Judicature  Acts  I  have  the  same  jurisdic- 
tion as  other  judges  of  other  divisions.  It  is  clear  that  all 
the  judges  of  the  *High  Court  have  the  same  juris-  [101 
diction,  and  it  is  equally  clear  that  any  judge  may,  if  he 
chooses,  when  an  action  has  been  brought  m  the  wrong 
division,  retain  the  action  and  exercise  the  jurisdiction.  On 
these  points  I  feel  no  doubt.  It  is  discretionary  in  the  judge 
whether  he  will  or  will  not  take  upon  himself  the  exercise 
of  the  jurisdiction  in  any  matter  which  by  the  act  of  1875, 
is  assignable  to  another  court. 

In  this  case  the  jurisdiction  I  am  asked  to  exercise  is  that 
of  granting  probate,  for  that  is  the  real  meaning  of  the  plain- 
tiff's claim.  Now  it  does  appear  to  me  to  be  exceedingly 
inconvenient  for  many  reasons  that  any  judge  except  a 
judge  in  the  Probate  Division  should  grant  probat-e.  In  the 
first  place,  a  (question  of  a  disputed  will  can  be  much  better 
tried  before  a  judge  who  has  had  experience  in  such  matters, 
and  in  a  division  m  which  all  the  proceedings  incident  to  the 
grant  of  probate,  such  as  citations,  and  so  forth,  are  accus- 
tomed to  be  taken,  than  before  a  judge  who  has  had  no  such 
experience,  and  in  a  division  not  possessing  the  requisite 
machinery  for  dealing  with  such  business.  * 

If  the  plaintiff's  contention  is  right,  the  whole  course  of 
business  in  this  division  would  be  changed,  and  nearly  the 
whole  of  the  business  of  the  Probate  Division  would  be 
transferred  here,  because  a  legatee  would  have  nothing  to  do 
but  to  bring  an  action  for  his  legacy,  and  ask  to  have  the 
will  established  or  proved,  and  upon  the  objection  being 
taken  that  he  could  not  maintain  tne  action  in  consequence 
of  the  will  not  having  been  first  proved,  his  answer  would 
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be,  "I  have  got  my  witnesses  and  I  can  prove  it  now.''  In 
my  opinion  it  would  be  highly  inconvenient  to  allow  such 
peculiar  business  as  that  of  the  Probate  Division  to  be  dis- 
tributed over  all  the  other  divisions  ;  and  I  am  satisfied  that 
it  would  not  be  a  sound  exercise  of  discretion  on  my  part  if 
I  were  to  grant  probate  when  there  is  a  division  especially 
fitted  for  dealing  with  such  business. 

The  case  of  Tucker  v.  Phipps  (*),  which  was  relied  on  by 
the  plaintiff,  does  not  apply  to  the  present,  because  there 
the  will,  though  not  proved,  was  admitted  by  the  answer; 
and  though  I  do  not  say  that  that  was  the  ratio  decidendi^ 
yet  there  can  be  no  doubt  that  in  the  Court  of  Chancery  in 
1021  modern  times,  just  as  in  *the  olden  times,  if  A.  filed 
a  bill  in  an  administration  suit  claiming  a  legacy  and  alleg- 
ing probate  untruly,  and  the  defendant  put  in  an  answer 
admitting  the  will  and  probate,  A.  could  get  a  decree  be- 
cause of  the  admission  in  the  pleadings.  I  have  known  that 
done  several  times.  The  object  was  not  a  fraudulent  one, 
but  simply  to  get  a  decree  before  other  persons  could  do  so. 
You  kept  back  your  decree  until  you  got  your  probate,  the 
probate  being  produced  to  the  Registrar  after  tne  hearing. 

In  the  present  case  I  do  not  intend  to  dismiss  the  action, 
but  shall  order  it  to  stand  over  generally,  with  liberty  to 
apply.  The  plaintiff  must  use  due  diligence  in  applying  to 
the  Probate  Division  for  a  grant  of  probate,  and  if  be  fails 
in  obtaining  it,  he  will  be  at  liberty  to  bring  on  his  action 
again  and  snow  whether  he  is  able  to  maintain  it  on  other 
grounds. 

Solicitors  for  plaintiff:  Qregory^  Rowcliffes  &  RawU^ 
agents  for  C.  M.  C.  Whatman,  Salisbury. 

Solicitors  for  defendant :  Venning^  Robins  &  Venning^ 
agents  for  C.  T.  Robins,  Shaftesbury. 

P)  8  Atk.,  869. 
See  21  Eng.  R.,  686  note;  Vl  id.,  643  note;  20  id.,  616  note. 
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[6  Chancery  Division,  104.] 
M.R.,  June  16,  1877. 

*77^  re  Nagle's  Trusts.  [104 

I^'aeUe&—PeUtion--'C<mfirmatioHof8ale8Aei(26  <fc26  Vict.c,  lOS)— Service  on 

Remaindermen, 

A  petition  under  26  <&  26  Vict  c.  108,  s.  2,  by  trustees  haying  power  to  sell  settled 
lands  with  the  consent  of  the  tenant  for  life  for  leave  to  sell  the  land  and  minerals 
separately,  need  not  be  served  on  the  remaindermen. 

In  re  Pryeee  EeUUee  {})  followed. 

This  was  a  petition  under  the  Confirmation  of  Sales  Act 
(25  &  26  Vict.  c.  108)  by  the  trustees  and  tenant  for  life 
under  a  settlement  of  real  estate — which  contained  a  power 
for  the  trustees  to  sell  with  the  consent  of  the  tenant  for 
life — for  the  sanction  of  the  court  to  enable  the  trustees  to 
dispose  of  the  land  and  minerals  8e|5arately. 

The  petition  had  not  been  served  on  the  persons  entitled 
in  remaider. 

JET.  8.  Ford^  for  the  petitioners,  submitted  that  service  on 
the  remaindermen  was  unnecessary,  on  the  authority  of 
Vice-Chancellor  Malins'  decision  in  In  re  Pryse^s  Estates  (*J. 

Jessel,  M.R.,  made  the  order  as  prayed,  and  held,  fol- 
lowing Vice-Chancellor  Malins'  decision,  that  the  petition 
need  not  be  served  on  the  remaindermen. 

Solicitors :   Warry^  Robins  &  Burges. 

0)  Law  Rep.,  10  Eq.,  681. 
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*In  re  Snell  (a  Solicitor).  [105 

Solieiiov'a  Lien — Mortgage — Costs  dfte  from  Mortgagor — Mortgagees  Tide  Deeds — Same 

Solicitor  acting  for  both  Parties, 

A  company  having  issned  a  debenture  loan,  a  deed  was  prepared  by  their  solicitor 
mortgaging  their  property  to  two  of  the  directors  as  trustees  for  the  debenture  hold- 
ers, tne  same  solicitor  acting  also  for  the  trustees.  The  mortgage  contained  a  power 
of  sale  and  the  usual  covenant  against  incumbrances.  The  company  afterwards 
passed  a  resolution  for  a  voluntary  winding-up,  whereupon  the  trustees  acting  under 
their  power  of  sale  contracted  to  sell  the  mortgaged  property  to  a  purchaser  and 
applied  to  the  solicitor  for  the  company's  title  deeds,  wliich  were  in  his  possession. 
Ue  however  refused  to  give  them  up,  claiming  a  Hen  upon  them  for  costs  incurred 
by  the  company  prior  to  the  mortgage. 

Upon  a  petition  by  the  trustees  and  a  debenture  holder  praying  that  the  solicitor 
might  be  ordered  to  deliver  up  the  title  deeds  to  them  : 

Meld,  that  the  solicitor  was  not  entitled  to  a  lien  on  the  deeds,  and  that  they  must 
be  delivered  up  to  the  petitioners. 
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A  Bolicitor  acting  for  mortgagee  as  well  as  mortgagor  in  the  preparation  of  a 
mortgage  thereby  loses  his  lien  on  the  title  deeds  in  his  possession  for  costs  dae  to 
him  &om  the  mortgagor,  unless  such  lien  is  expressly  reserved,  even  though  the 
mortgagee  may  have  known  that  the  solicitor  had  such  lien  as  against  the  mortgagor. 

The  directors  of  the  West  Esgair  Lie  Mining  Companj'-, 
Limited,  having  resolved  to  raise  a  sum  of  £2,000  by  deben- 
tures, instructed  Mr.  Snell,  the  company's  solicitor,  to  pre- 
pare a  trust  deed  for  the  purpose  of  securing  to  the  debenture 
holders  the  repayment  of  the  moneys  to  be  advanced, 
together  with  interest  thereon. 

The  deed  was  accordingly  duly  prepared  and  executed. 
It  was  dated  the  31st  of  December,  1875,  and  was  made  be- 
tween the  company  of  the  one  part,  and  Smith  and  Webb, 
two  of  the  directors,  of  the  other  part ;  and  the  mines  belong- 
ing to  the  company  and  held  by  them  under  certain  leases — 
one  of  which  had  been  granted  to  the  company  by  the 
Crown  shortly  before  the  execution  of  the  present  deed — 
were  thereby  assigned  to  Smith  and  Webb  as  trustees  by 
way  of  mortgage  n)r  securing  the  repayment  of  the  prin- 
cipal moneys  and  interest  owing  on  the  debentures.  The 
deed  contained  a  power  of  sale  and  the  usual  mortgage  cov- 
enants for  title,  including  a  covenant  against  incumbrances. 
106]  *Debentures  to  the  amount  of  £1,120  were  taken  up, 
each  debenture  stating  that  its  repayment  was  secui-ed  by 
the  trust  deed. 

In  the  preparation  of  the  deed  Snell  acted  as  solicitor  to 
the  trustees  as  well  as  to  the  company.  He  also  prepared 
the  form  of  debenture  and  the  copy  of  the  trust  deed  which 
was  placed  in  the  company's  office  for  the  inspection  of  the 
debenture  holders. 

'  The  company's  leases  and  other  title  deeds  recited  in  the 
trust  deed  were  at  the  time  of  its  execution  and  afterwards 
remained  in  Snell' s  possession. 

In  May,  1876,  the  company  passed  a  resolution  for  a  vol- 
untary winding-up,  and  shortly  afterwards  the  trustees, 
acting  under  the  power  of  sale  contained  in  the  trust  deed, 
contracted  for  the  sale  of  the  property  comprised  therein  to 
a  purchaser,  whereupon  the  trustees  applied  to  Snell  for  the 
title  deeds,  but  he  refused  to  deliver  them  up,  claiming  a 
lien  upon  them  for  costs  due  to  him  from  the  company  and 
incurred  by  them  prior  to  the  execution  of  the  deed.  These 
costs  included  the  costs  of  the  solicitors  to  the  Crown  for 
completing  the  Crown  lease  to  the  company,  the  whole  of 
these  latter  costs  having  been  paid  by  Snell  out  of  his  own 
pocket.  The  costs  of  the  trust  deed  had  been  paid  by  the 
trustees. 
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A  petition  was  now  presented  by  the  trustees  and  one  of 
the  debenture  holders,  praying  that  Snell  might  be  ordered 
to  deliver  up  the  title  deeds  to  them  forthwith. 

Chitty^  Q.C.,  and  H.  M,  Williams^  for  the  petitioners: 
Snell,  having  acted  as  our  solicitor  in  the  preparation  of  the 
mortgage,  was  bound  to  see  our  security  perfected  by  the 
delivery  to  us  of  the  title  deeds,  and  he  has  no  right  now  to 
derogate  from  the  security  which  he  himself  prepared  by 
withholding  the  deeds  necessary  to  give  effect  to  it :  Hicks 
V.  Keatei^).  The  mortgage  deed  contains  no  reservation  of 
any  lien  for  these  costs,  and  moreover  there  is  an  express 
covenant  against  incumbrances. 

jDaoay,  Q.C.,  and  (7.  T.  Mitchell^  for  Snell:  The  mort- 
gagees, being  themselves  two  of 'the  directors  of  the  company, 
*must  have  been  well  aware  that  these  costs  had  not  [107 
been  paid,  and  must  therefore  be  taken  to  have  had  notice 
of  the  ordinary  solicitor's  lien  for  unpaid  costs.  It  is  true 
that  the  deed  contains  no  express  reservation  of  this  lien, 
but  the  mortgagees,  as  directors  of  the  company,  could  not 
have  intendea  to  prejudice  their  solicitor's  security  for  his 
costs.  It  was  in  fact  a  debt  for  which  they  were  bouad  to 
provide.  This  case  differs  from  that  of  an  ordinarv  mort- 
gage in  that  there  was  no  money  passing  through  the  soli- 
citor's hands  out  of  which  he  could  discharge  his  lien,  the 
title  deeds  being  his  only  security.  This  is  a  very  hard 
case,  for  if  it  should  be  held  that  we  have  no  lien,  we  shall 
lose  even  our  costs  out  of  pocket. 

Jessel,  MR.:  I  cannot  accede  to  Mr.  Snell' s  argument. 
I  have  mjself  decided  this  point  before,  and  mv  predecessor 
decided  it  more  than  once.  It  has  in  fact  been  decided 
several  times,  although  the  decisions  do  not  appear  to  have 
been  reported. 

The  point  is  this :  Can  a  solicitor,  who  in  the  preparation 
of  a  mortgage  acts  both  for  mortgagor  and  mortgagee,  claim 
a  lien  upon  the  title  deeds  for  costs  due  to  him  from  the 
mortgagor,  so  as  to  be  entitled  to  withhold  the  deeds- from 
his  mort^gee  client  until  payment  of  those  costs? 

Now,  if  a  solicitor  prepares  a  mortgage  on  behalf  of  a 
mortgagee,  and  acts  for  the  morgagee  alone,  he  is  of  course 
bound  to  see  that  his  client  gets  a  proper  security,  an  essen- 
tial element  of  which  is  possession  of  the  title  deeds,  and  if 
he  fails  to  see  that  his  client  has  the  deeds,  he  has  neglected 
his  duty  towards  that  client. 

If  the  solicitor  chooses  to  act  not  only  for  the  mortgagee 
but  for  the  mortgagor  also,  he  is  still  equally  bound,  as  so- 

(»)  8  Jur.,  1024. 
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licitor  to  the  mortgagee,  to  see  that  his  client  obtains  a  good 
security,  including  possession  of  the  deeds  ;  and  if  he  has 
a  bill  of  costs  against  his  mortgagor  client,  he,  by  acting 
for  both  parties,  loses  his  lien  upon  the  deeds,  and  holds 
them  for  his  mortgagee  client,  unless  his  lien  is  expressly 
reserved.  He  cannot  say  to  his  mortgagee  client,  ''I  have 
been  guilty  of  negligence ;  I  do  not  hold  the  deeds  on  your 
108]  *account.''^  He  must  be  taken  to  have  performed 
his  duty,  and  to  hold  the  deeds  for  his  mortgagee  client 
That  is  his  duty;  and  the  fact  that  such  client  knew  that  he 
acted  as  solicitor  for  the  mortgagor,  and  had  a  claim  for 
costs  against  him,  is  therefore  wholly  immaterial.  More- 
over, the  mortgagor,  having  authorized  his  solicitor  to  pre- 
pare the  mortgage,  has  by  so  doing  authorized  him  to  act  in 
a  proper  manner,  that  is,  to  do  all  necessary  acts  for  the 
completion  of  the  security,  which  of  course  includes  hand- 
ing over  the  title  deeds.  The  solicitor  requires  no  further 
instructions  for  that ;  he  holds  them  as  agent  for  the  mort- 
gagee client,  and  must  therefore  give  them  up  to  him  when 
required  to  do  so. 

In  an  ordinary  case  the  solicitor  for  a  mortgagee  never 
allows  a  single  shilling  to  be  provided  by  his  client  unless 
his  client  gets  both  the  mortgage  deed  and  the  title  deeds. 
It  is,  as  I  have  said,  his  duty  to  see  that  his  client  gets  the 
deeds. 

It  appears  to  me  that  Snell  cannot  be  in  a  better  position 
as  regards  these  mortgagees  than  if  he  had  acted  as  their 
solicitor  alone.  These  deeds  must  therefore  be  delivered 
up  to  the  petitioners,  who  must  also  have  their  costs  if  they 
press  for  tnem. 

Chitty  said  that  under  the  circumstances  he  should  not 
press  for  costs. 

Jessel,  M.B.:    Then  the  order  will  be  without  costs. 
Solicitors :  A.  O.  SpauU;  F.  W.  Snell 

See  note  to  Matter  of  Wheatcroft,  aiUe,  p.  671. 
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'      [6  Chancery  Division,  116.] 
V.C.M..  Jane  15.  1877. 

*In  re  Eykyn's  Trusts.  [115 

Siaband  and  Wife — Investment  in  TJiree  Names — Advancement  for  Wife — Trustee. 

A.  B.  transferred  certain  railway  debentures  into  the  names  of  himself  and  his 
wife  and  a  stranger  who  was  one  of  the  three  trustees  of  liis  marriage  settlement 
He  also  transferred  certain  railway  stock  into  the  names  of  himself  and  his  wife  and 
two  strangers,  who  were  both  trustees  of  the  settlement : 

Hddy  that  the  two  investments  were  neither  intended  as  an  augmentation  of  the 
settlement  fund,  nor  were  they  to  form  part  of  his.  residuary  estate,  but  were 
advancements  for  the  benefit  of  the  wife ;  and  the  strangers  in  each  case  were  trus- 
tees for  her  upon  her  surviving  her  husband. 

This  was  a  petition  by  Georgina  Charlotte  Eykyn^  which 
stated  that  in  July,  1851,  John  Eyk^n,  the  husband  of  the 
petitioner,  invested  a  sum  of  £4,060  in  the  purchase  of  de- 
bentures in  the  Greenwich  Railway  Company,  in  the  names 
of  himself,  John  Eykyn,  his  wife,  and  Joseph  Greenhill, 
and  about  the  same  time  he  also  purchased  sixty  shares  of 
£20  each  in  the  same  company,  which  were  transferred  into 
the  names  of  John  Eykyn,  his  wife,  Thomas  Eykyn,  and 
Joseph  Greenhill.  The  interest  upon  the  debentures  and 
shares  was  received  by  John  Eykyn  during  his  life.  By  an 
indenture  of  settlement  made  on  the  marriage  of  tfohn 
Eykyn  with  the  petitioner,  dated  the  20th  of  September, 
1874,  certain  shares  in  public  companies  had  been  trans- 
ferred to  the  trustees,  Joseph  Greenhill,  Thomas  Eykyn, 
and  John  Holdemess,  upon  trust  to  pa-jr  the  dividends  and 
interest  to  the  petitioner  for  life,  and  afterwards  upon  trust 
for  John  Eykyn  for  his  life,  with  remainder  to  the  children 
of  the  marriage.  The  petitioner  believed  that  the  deben- 
tures in  the  Greenwich  Railway  were  intended  by  John 
Eykyn  to  be  an  addition  to  the  settlement  funds,  and  to  be 
held  upon  the  trusts  thereof,  and  that  the  shares  in  the  tail- 
way  were  intended  by  him  to  be  the  absolute  property  of 
the  petitioner.  John  Eykyn  made  his  will  on  the  23d  of 
September,  1861,  and  thereby  appointed  the  petitioner  and 
Joseph  Greenhill,  and  his  brothers  William  and  Thomas 
*EyKyn,  executors  thereof,  and  he  devised  and  be-  [IIB 
queatned  his  real  and  personal  estate  to  his  executrix  and 
and  executors  in  trust  for  the  benefit  of  his  wife  for  life, 
and  afterwards  for  his  children  then  living,  and  in  default 
of  issue  for  the  benefit  of  his  the  testatoi-'s  brothers  and 
sisters  and  their  issue  living  at  the  death  of  his  wife. 

John  Eykyn  died  in  September,  1858,  and  there  was  issue 

22  Eng.  Rep.  86 
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of  the  marriage  one  child  only,  namely,  John  Henry  Ej'kyn, 
who  attained  the  age  of  twenty-one  in  June,  1869. 

In  February,  1877,  the  debentures  and  shares  were  sold 
and  the  produce  was  paid  into  court  under  the  Trustees 
Relief  Act.  Up  to  that  time  the  interest  and  dividends  had 
been  paid  to  and  received  by  the  petitioner. 

The  petition  prayed  that  it  might  be  declared  to  whom  the 
produce  of  the  debentures  and  shares  belonged.* 

J,  Pearson^  Q.C.,  and  Freeman^  for  the  petitioner,  the 
widow  of  John  Evkyn :  We  submit  that  the  two  invest- 
ments made  by  Mr.  Eykyn  of  £4,000  railway  debentures 
and  sixty  shares  in  the  Greenwich  Railway  were  intended 
as  an  advancement  for  the  wife.  The  railway  debentures 
were  placed  in  the  names  of  Mr.  Eykyn  and  his  wife  and 
one  of  the  trustees  of  his  settlement.  It  is  supposed  by 
Mrs.  E^kyn  that  this  investment  was  intended  as  an  aug- 
mentation of  the  fund  included  in  the  settlement  upon  her 
marriage  on  account  of  some  portion  of  that  fund  having 
become  reduced  in  amount,  but  there  is  no  evidence  of  such 
being  the  husband's  intention,  and  in  opposition  to  this 
view  there  is  the  fact  that  only  one  of  the  trustees  of  the 
settlement  was  chosen  as  a  transferee  of  the  fund.  The 
probability,  therefore,  is  that  an  advancement  for  the  wife 
absolutely  was  intended,  and  not  an  augmentation  of  the 
settlement  fund.  But  under  any  circumstances  it  could 
not  have  been  intended  to  form  part  of  the  general  estate  of 
Mr.  Eykyn,  or  he  would  have  added  the  names  of  Uie  same 
persons  whom  he  appointed  trustees  of  his  will.  The  sec- 
ond investment  was  in  the  names  of  Mr.  Eykyn  himself  and 
of  his  wife  and  two  trustees  of  his  settlement.  This  falls 
within  the  same  observation,  and  both  funds  must  be  con- 
sidered as  advancements  for  the  wife. 

117]  *Everitty  for  the  only  son  of  Mr.  and  Mrs.  Eykyn, 
took  no  part  in  the  argument,  being  content  to  leave  the 
question  to  be  decided  bv  the  court. 

GlassCy  Q.C.,  and  Milcar,  for  persons  claiming  under  the 
will  of  J.  Eykyn :  There  is  no  case  deciding  that  where  a 
fund  is  transferred  into  the  names  of  a  husband  and  wife 
and  a  stranger,  the  wife  is  to  take  the  fund  absolutely  upon 
her  surviving  her  husband.  On  the  contrary,  there. are 
cases  deciding  that  where  a  fund  is  transferred  into  the 
name  of  a  wife  it  is  intended  only  for  convenience  that  the 
wife  may  be  able  to  draw  upon  the  fund,  but  it  could  not 
have  been  intended  that  she  should  have  more  than  a  life 
interest  in  the  money,  and  in  that  case  the  residue  after  her 
death  will  fall  into  tne  general  estate  of  Mr.  Eykyn,  and  will 
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pass  by  his  will.  In  support  of  this  view  of  the  case  we 
nave  Marshal  v.  CrutweU^^) ;  Lloyd  v.  PugTie  (") ;  FowJces 
V.  Pascoe  (") ;  Dummer  v.  Pitcher  '(*). 

Malins,  V.C:  This  case  is  pecuhar  in  this  respect,  that 
it  is  the  first  case  in  which  similar  circumstances  have  oc- 
curred. Transactions  of  this  kind  have  often  taken  place 
where  a  person  has  invested  money  in  the  names  of  himself 
and  his  wife,  but  the  introduction  of  the  name  of  a  stranger 
has  never,  I  believe,  been  brought  in  question  before  the 
courts.  It  does  not  appear  what  reason  Afr.  Eykyn  had  for 
making  these  particular  investments.  The  original  amount 
comprised  in  nis  marriage  settlement  produced  a  sum  of 
£600  per  annum,  and  that  amount  having  been  reduced  by 
about  £150,  Mrs.  Eykyn  believed  that  one  of  the  invest- 
ments was  intended  to  augment  the  settlement  fund  and 
raise  it  to  the  original  amount.  Whether  that  was  his 
intention  or  not  there  is  no  evidence  of  anything  said  or 
done  by  J.  Eykyn  to  establish  the  belief  entertained  by 
Mrs.  Eykyn,  and  the  case  must  be  decided  independently 
of  any  evidence  of  intention. 

*It  appears,  then,  that  the  railway  debentures  which  [118 
were  first  purchased  were  placed  in  the  names  of  J.  EyKyn, 
his  wife,  and  Joseph  Greenhill,  who  was  also  one  of  the 
trustees  of  the  settlement,  and  the  sixty  shares  subsequently 
purchased  were  transferred  into  the  names  of  J.  Eykyn  and 
his  wife,  and  Thomas  Eykyn  and  Joseph  Greenhill,  the  two 
last  being  both  trustees  of  the  settlement.  These  transac- 
tions tooK  place  in  1851,  and  no  question  was  raised  about 
them  till  very  recently.  Now,  the  question  arises  whether 
the  property  so  purchased  is  to  be  considered  as  part  of  the 
general  estate  of  J.  Eykyn,  or  whether  it  belongs  to  Mrs. 
Eykyn,  the  petitioner,  or  whether  it  is  to  be  held  to  form 

£art  of  the  trust  funds  settled  upon  the  marriage  of  Mr.  and 
[rs.  Eykyn.  If  the  funds  formed  part  of  the  general  estate, 
then  they  passed  by  the  will  of  J.  Eykyn  to  Mrs.  Eykyn 
as  tenant  for  life,  and  afterwards  to  her  son,  if  he  shall  be 
then  living,  and  if  he  shall  be  then  dead  without  issue  it  is 
to  go  over  to  collateral  relatives  who  are  respondents  to  this 
petition. 

I  am  now  called  upon  to  decide  the  effect  of  the  trans- 
actions per  se^  there  being  no  evidence  of  anything  said  or 
done  which  can  prove  anything  one  way  or  the  other.     The 

Q)  Law  Rep.,  20  Eq.,  828;  IS  Eng.R.,    on  appeal.  Law  Rep.,  8  Ch.,  88;  8  Eng. 
880.  R.,  716;  reversed,  4  Eng.  R.,  775. 

(«)  Law  Rep.,  14  Eq.,  241 ;   reversed        (»)  Law  Rep.,  10  Oh.,  843. 

(*)  2  My.  A  K.,  262. 
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law  of  this  court  is  perfectly  settled  that  when  a  husband 
transfers  money  or  other  property  into  the  name  of  his  wife 
only,  then  the  presumption  is,  tnat  it  is  intended  as  a  gift 
or  advancement  to  the  wife  absolutely  at  once,  subject  to 
such  marital  control  as  he  may  exercise.  And  if  a  husband 
invests  money,  stock,  or  otherwise,  in  the  names  of  himself 
and  his  wife,  then  also  it  is  an  advancement  for  the  benefit 
of  the  wife  absolutely  if  she  survives  her  husband,  but  if  he 
survives  her,  then  it  reverts  to  him  as  joint  tenant  with  his 
wife.  This  principle  is  established  by  the  authority  of 
Dummer  v.  Pitcher  (*),  and  cannot  now  be  disputed.  There- 
fore, if  this  stock  had  been  put  into  the  name  of  Mrs.  Eykyn 
alone,  the  result  would  have  been  that  the  law  would  pre- 
sume that  an  advancement  or  provision  for  the  wife  was  the 
object  of  the  husband,  unless  there  was  evidence  to  rebut 
the  presumption. 

But  what  are  the  facts  ?  As  regards  the  £4,000  of  deben- 
tures the^  were  put  in  the  names  of  three  persons,  Mr. 
Eykyn  himself,  his  wife,  and  Joseph  Greenhill.  In  those 
119J  names  the  stock  remained  *up  to  the  time  when  it 
was  sold  in  order  to  be  paid  into  court.  Now,  what  is  the 
position  of  Joseph  Greenhill  ?  He  paid  nothing  in  respect 
of  this  investment,  and  he  must  necessarily  be  a  trustee  for 
some  one.  Was  he,  then,  trustee  for  Mrs.  Eykyn  or  Mr. 
Eykyn  % 

I  confess,  on  principle,  it  seems  to  me  when  a  man  trans- 
fers money  into  the  name  of  his  wife,  that  must  be  intended 
as  an  advancement,  and  not  less  so  because  he  places  it  in 
the  name  also  of  another  person.  I  think  the  wife  becomes 
absolutely  entitled,  and  the  other  person  must  be  intended 
as  a  trustee  for  her.  What  was  the  object  of  this  transac- 
tion %  J.  Eykyn  made  his  will  in  September,  1851,  and  he 
does  not  place  the  stock  in  the  names  of  the  persons  whom 
he  appointed  executors,  as  he  might  have  been  expected  to 
do  ii  he  intended  it  to  form  part  of  his  general  estat^,  but  he 
inserts  the  name  of  Joseph  Greenhill  only.  I  can  only  say 
that  I  think  what  he  intended  must  have  been  this :  *'I  do 
not  want  this  to  go  to  my  wife  if  she  should  die  in  my  life- 
time ;  but  if  I  die  first  then  I  will  put  in  another  name,  be- 
cause Joseph  Greenhill  in  that  case  will  hold  the  stock  as 
trustee  for  her,  or  if  I  should  survive  my  wife  then  he  will 
be  a  trustee  for  me."  What  other  obiect  could  he  have 
had  1  Mrs.  Eykyn  is  under  the  belief  that  this  investment 
was  intended  as  an  augmentation  of  the  fund  comprised  in 
the  settlement,  because  that  fund  had  been  reduced  to  a  less 

(»)  2  My.  <fr  K.,  262. 
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amount  than  it  originally  produced,  and  thia  was  intended 
to  make  the  settlement  fund  up  to  what  it  was  at  first ;  but 
the  court  must  look  at  the  nature  of  the  transaction  in  the 
absence  of  any  evidence  to  explain  what  was  the  intention 
of  Mr.  Eykyn,  and  must  treat  it  as  independent  of  any  evi- 
dence. Then,  in  mj  opinion,  the  object  was  to  augment  the 
means  that  the  widow  was  to  have  if  she  survived  her 
husband. 

Although  the  question  is  open  to  this  observation,  that  it 
has  never  yet  been  decided  that  where  money  is  transferred 
into  the  names  of  the  wife  and  another  person,  it  is  an  ad- 
vancement, still,  on  the  other  hand,  there  is  no  decision  to 
the  contrary,  there  being  in  fact  no  judicial  decision  what- 
ever upon  the  subject.  In  my  opinion  there  is  no  difference 
whether  it  is  in  the  name  of  the  husband  and  wife,  or  thei 
husband,  the  wife,  and  a  third  person,  except  that  the  third 
person  must  be  a  trustee  for  the  survivor.  *There-  [120 
fore,  in  this  case,  the  wife  being  the  survivor,  Mr.  Greenhill 
is  a  trustee  for  her.  In  other  words,  it  is  in  the  nature  of 
an  advancement  for  the  wife. 

On  another  ground,  I  think,  it  could  not  have  been  in- 
tended as  an  augmentation  of  the  settlement  fund,  because 
it  must  have  been  perfectly  well  known  to  Mr.  Eykyn  who 
were  the  trustees  of  his  settlement,  and  if  it  had  been  his 
intention  to  augment  that  fund  he  would  have  introduced 
the  names  of  the  three  gentlemen  who  were  the  trustees  of 
the  settlement. 

Then  with  regard  to  the  sixty  shares  in  the  railway,  they 
were  transferred  into  the  names  of  Mr.  Eykyn  and  his  wife 
and  of  Thomas  Eykyn  and  Joseph  Greenhill,  and  these 

fentlemen  were  two  of  the  three  trustees  of  the  settlement, 
[r.  Eykyn,  of  course,  knew  that  Mr.  Holderness  was  also 
one  of  the  trustees  of  the  settlement,  and  if  he  had  intended 
to  augment  the  settlement  fund  he  would  in  that  case  have 
introduced  the  names  of  all  three  trustees,  therefore  I  think 
with  regared  to  this  investment  it  stands  in  the  same  position 
as  the  £4,000  debentures,  and  was  an  advancement  or  addi- 
tional provision  for  the  widow ;  and  the  two  gentlemen,  Mr. 
Thomas  Eykyn  and  Mr.  Greenhill,  were  to  be  trustees  for 
her  if  ^he  survived.  As  to  this  investment,  the  petitioner 
does  not  say  she  believes  that  it  was  intended  as  an  aug- 
mentation of  the  settlement  fund,  but  as  a  provision  for 
herself ;  but  in  my  opinion  both  cases  rest  upon  the  same 

Erinciple,  and  whether  money  is  placed  in  the  names  of  a 
usband  and  wife  only,  or  whether  third  persons  are  added, 
it  makes  no  difference,  except  that  the  third  persons  are 
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trastees  for  the  survivor,  and  it  is  jast  the  same  as  if  it  stood 
in  the  name  of  the  wife  only. 

The  old  doctrine  of  the  courts  of  law  was  that  where  a 
man  transferred  a  fund  into  the  names  of  himself,  his  wife, 
and  a  third  person,  all  three  were  joint  tenants  of  the  fund, 
but  if  the  third  person  is  a  stranger,  and  is  a  person  who 
has  not  contributed  towards  the  investment,  then  if  he 
survives  the  one  who  is  capable  of  taking  by  way  of  advance- 
ment, he  would,  in  the  eyes  of  this  court,  have  no  interest, 
because  he  would  be  incapable  of  taking.  That  doctrine 
would  equally  apply  to  both  these  cases. 

I  think,  on  the  whole,  it  is  clear  that  Mr.  Eykyn  had  no 
121]  object  *in  these  transactions  except  that  of  making 
an  extra  provision  for  his  widow. 

Then  as  to  the  authorities.  The  transactions  in  the  case 
of  Marshal  v.  Cruiwell  (*)  were  of  a  totally  different  nature. 
There  the  husband,  who  was  in  failing  health,  transferred 
his  banking  account  into  the  names  of  himself  and  his  wife 
lor  the  purpose  of  enabling  his  wife  to  draw  checks  and  to 
manage  his  affairs  when  he  was  incapable  of  doing  so  him- 
self, and  the  Master  of  the  Rolls  came  to  the  conclusion  that 
it  was  merely  done  as  a  mode  of  conveniently  managing  the 
husband's  affairs.  The  case  of  Fowkes  v.  Pascoei^)  went  to 
the  whole  length  of  what  I  am  now  deciding. 

Lloyd  V.  Pughef^)  was  a  case  differing  entirely  from  the 
present,  because  there  the  wife  was  executrix  of  her  father 
and  paid  the  money  she  received  as  such  executrix  into  an 
account  in  her  own  name.  The  property  belonged  to  the 
wife,  and  the  husband  paid  money  of  his  own  to  the  same 
account,  which  was  not  paid  bv  way  of  advancement,  bat 
for  convenience.  There  was  nothing  in  that  case  to  interfere 
with  what  I  am  deciding  in  this  case,  which  is  upon  the 
broad  principle  that  a  transaction  of  this  kind,  where  there 
is  no  evidence  to  explain  what  the  intention  was,  must  be 
taken  to  be  for  the  benefit  of  the  wife,  whether  the  money  is 
placed  in  the  names  of  the  husband  and  wife,  or  in  the  names 
of  the  husband  and  wife  and  a  stranger,  in  which  case  the 
stranger  becomes  a  trustee  for  the  wife  upon  her  surviving 
the  husband. 

The  decree  must  therefore  be — The  court  being  of  opinion 
that  the  two  sums  so  invested  were  not  intended  as  an  aug- 
mentation of  the  settlement  fund,  but  as  an  advancement 
for  the  benefit  of  the  wife,  let  the  amount  be  paid  over  to  her. 

Solicitors :  Hughes  &  Beadles  ;  Rivington  &  Son. 

(»)  Law  Rep.,  20  Eq.,  828 ;  13  Eng,  R.,  830.      (»)  Law  Rep..  14  Eq.,  241 ;  Ibid.  8  Ch., 
O  Law  Rep.,  10  Cla.,  843.  88;  3  Eng.  R.,  765;  4  Eng.  R.,  775. 
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See  10  Eng.  Rep.,  799  note  ;  13  Eng.  admissible  in  evidence  to  rebut  the  pre- 

Kep.,  838  note  ;  Batstone  v.  Salter,  14  sumption  of  advancement. 

Kng.    Rep.,    714;    note    to    Rolls    v.  An  advancement  by  a  father  to  his 

Pierce,   ante,   p.   436,  26    Am.   Rep.,  child  is  a  gift  which  cannot  be  altered 

G84  note.  by    subsequent    declarations    of    the 

A  man  had  for  a  series  of  years  lodged  father:  O'Brien  t?.  Shell,  Irish  Rep.,  7 

money  in  two  several  banks  on  deposit  Eq.,  255. 

receipts,  some  of  which  were  in  his  own  The  plaintiff  had  no  separate  estate, 
name  and  others  in  the  joint  names  of  and  her  husband,  an  alien,  purchased 
himself  and  his  wife,  and  he  frequently  real  estate  and  had  it  conveyed  to  her, 
changed  deposit-s  already  made  in  his  not  by  way  of  gift,  but  solely  because 
own  name  into  their  joint  names,  as  such  alien  he  could  not  hold  real  es- 
There  was  some  evidence  of  statements  tate,  and  on  a  sale  of  the  premises  by 
made  by  him  to  his  wife,  but  resting  the  husband  as  his  own  property,  the 
on  her  testimony,  that  he  had  acted  wife  at  his  request  conveyed  the  prop- 
thus  with  the  object  of  enabling  the  erty,  and  the  purchaser  gave  to  the 
survivor  to  take  the  principal.  At  his  husband  in  part  payment  a  note  made 
death  there  were  in  the  two  banks  four  payable  to  the  order  of  the  wife  at  his 
deposit  receipts  in  their  joint  names  request  for  the  reason,  as  the  husband 
and  one  in  his  own  name  alone  ;  held,  testified,  that  the  title  to  the  premises 
that  the  joint  lodgments  were  advance-  being  in  her,  he  wished  to  make  both 
ments  for  the  wife,  who  survived.  parts  of  the   transaction    correspond. 

Effect  of  deposit  receipts  in  the  joint  The  note  was  paid  to  the  husband, 

names  of  husband  and  wife  at  law  and  although  not  surrendered, 

in  equity,  considered  :  Talbot  v.  Cody,  In  an  action  on  the  note  in  the  name 

Irish  Rep.,  10  Eq.,  138;  26  Am.  Rep.,  of  the  wife,  held  that  as  she  had  no 

684  note;  Fleet «.  Perrins,  L.  R. ,  8  Q.  B. ,  separate  estate,  and  as  husband  and 

536,  9  B.  &  S.,  575  ;  Gill  v.  Woods,  81  wife  are  still  one  person  in  law  except 

Ills.,  64 ;  Reed  v.  Reed,  52  N.  Y.,  651 ;  where  she  has  a  separate  estate,  the 

Vandermark  v,  Vandermark,  55  How.  husband  might  sell  his  propertv,  and  a 

Pr.,  408  ;  Tillinghast  f.Wheaton,  8  R.  I.,  note  taken  therefor  payable  to  his  wife 

538  ;  Crawford's  Appeal,  61  Penn.,  52  ;  was  his  property.     That  the  wife  never 

Reed  v.  Roberts,  8  Weekly  Notes,  453  ;  owned  the  note,  and  payment  thereof 

Wheeler  v.   Wheeler,  43  Conn.,  508;  to  the  husband  was  good,  and  the  wife 

Edgerly  v.  Edgerly,  112  Mass.,  175;  was  not  entitled  to  recovfer:  Dunn  v. 

Sanfordfj.  Sanford,  58N.  Y.,69;  Mey.  Hornebeck,  7  Hun,   629,   affirmed  72 

era  t>.  King,  42  Md.,  65;  Peterson©.  N.  Y.,  80. 

Mulford,  36  N.  J.  Law,  481 ;  Kelley  v.  As  to  the  difference  between  a  gift 

<*auipbell,  2  Abb.  Ct.  App.  Dec.,  492;  inter  vivos  and  one  eaiisu  mortis,  see 

Martin  v.  Funk,  7  N.  Y.  Weekly  Dig.,  Johnson  v.  Spies,  5  Hun,  468. 

419  ;  French  «.  Hines,  67  Maine,  186  ;  A  gift  can  only  be  upheld  if  clearly 

Johnsons.  Lusk,  1  Tenn.  Chy.,  8.  proved.     Loose,  casual  and  inconsist- 

But  see  matter  of  Ward,  2  Redf.  Surr.  ent  statements  are  insufficient  to  prove 

Rep.,  251,  51  How.  Pr.,  316;  Stevens  a  gift  of  the  donor's  entire  estate.     In- 

«.  Stevens,  Redf.  Surr.  Rep.,  265  ;  Hoi-  fluenco  of  husband  and  wife  upon  each 

lifield  V.  Wilkinson,  54  Ala.,  275  ;  Mat-  other  may  affect  the  question  :  McCon- 

ter  of  Jones,  6  Bissell.  68 ;  Adlard  v.  nell  v.  McConnell,  15  Grant's  (U.C.) 

Adiard,  65  Ills.,  212  ;  Jewett  v.  Shat-  Chv.,20;  Smyley  t>.  Reese,  53  Ala. ,  89  ; 

tuck,  124  Mass.,  590  ;  Murray  v.  Mur-  McRae  v.  Battle,  79  N.  C,  98;  Witbeck 

ray,  8  Grant's  (U.C.)  Chy..  293;  Mar-  tJ.  Witbeck,  25  Mich.,  439;  Hardesty 

CU8  r.  Cannon,  41  Md.,  466.  D.  Richardson,  44  Md.,  617  ;  Shegog  v. 

Foreign  and  colonial  securities  were  Perkins,  4  Baxt.  (Tenn.),  273  ;  Boyd  v, 
lodged  in  the  Bank  of  England  by  a  De  LaMonUigne,  73  N.  Y.,  498  ;  Shut- 
father,  in  the  joint  names  of  himself  tleworth  v.  Winter,  55  N.  Y.,  624;. 
and  a  daughter,  who  survived  him ;  a  Dunne  «.  Boyd,  Irish  Rep.,  8  Eq.,  609. 
memorandum  was  found  among  the  To  constitute  a  valid  gift  donatio 
papers  of  the  father,  dated  and  signed  mortis  causa,  four  things  are  neces- 
by  him  fifteen  months  after  the  lodg-  sary. 

ment,  directing  the  securities  to  be  ap-  1.  It  must  be  made  with  a  view  to 

plied  to  a  different  purpose ;  held,  not  the  donor's  death. 
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New    HamjNihire:    Eennistons    v.  The  following  not: 
Seeva,  54  N.  H.,  24.  Canada,  Upper:    McCabe  v.  Robert- 
New  York:   GrTmes  «.  Holmes,  49  son,  18  U.  C.  G.  PL.  471 ;  Tiffanj  c. 
N.  Y..  17.  Clark,  6  Grant's  Chy.,  474;  Blain  ft. 

Tennessee;    Shegog  v.    Perkins,  4  Terrybeny,  9  Grant's  Chy. ,  286. 

Bazt.,  278.  Maryland:   Duer  «.  James.  42  Md., 

2.  The  donor  must  die  of  that  all-  492;  Murray  «.  Cannon,  41  Md..  466. 

ment  or  peril.  Massachusetts :  Coleman  v.  Parker, 

New    Hampshire:    Kennistons    «.  114  Mass.,  80. 

Seeva.  54N.  H.,  24.  New  York:    Turner  «.   Brown,  6 

New  York :   Grymes  «.  Holmes,  49  Hun,  831 ;  Sheldon  v.  Butten.  5  Hun, 

N.  Y..  17.  110;  Little  c.  Stilletts,  87  How.,  481. 

Tennessee:    Shegog  v.   Perkins,   4  55  6arb.,125 ;  FieroD.  Fiero,  SThomp. 

Baxt.  (Tenn.),  278.  &  Cooke,  151 ;  Stevens  e.  Stevens,  5 

8.  There  must  be  a  delivery  in  fact,  Thomp.   &  Cooke,  87,   2  Hun.    470 ; 

as  distinguished  from  a  mere  promise  Johnson  «.  Spies,  5  Hun,  468 ;  Brink 

or  intention  to  give.  v.  Gould,  7  Lansing,  425. 

The  following  were  held  valid  under  Pennsylvania :    Crawford's  Appeal, 

this  requisite  :  61  Penn.,  52  ;  Taylor's  Appeal,  2  Leg. 

Indiana:    Wyble  «.  McPheters,  52  Chron.  Rep.,  82. 

Ind. ,  893.  Tennessee :    Shegog  v.  Perkins,  4 

Ireland :    It  has  been  here  held  that  Baxt.,  278. 

the  delivery  of  the  book  of  a  depositor  United    States,  Oironit   and   Di»- 

in  a  savings  bank  is  not  sufficient  de-  trict :  Matter  of  Pierce,  6  Bissell,  426. 

livery  to  constitute  a  donation  of  the  Vermont :    Bowen   «.   Amsden,  47 

money  deposited:   Irish  Bep.,  8  Eq.,  Verm.,  569. 

460.  4.  There  must  be  an  acceptance  by 

But  the  case  is  clearly  contrary  to  the  donee, 

the  current  of  authority.  5.  The  delivery  may  be  symbolical. 

Kansas  i    Whitford  v,  Horn,  18  Kan-  In  the  following  cases  such  a  deliv- 

sas,  455.  ery  was  held  to  l^  sufficient :   26  Am. 

Massachusetts :    Sheedy  «.  Roach,  Rep.,  684,  note  and  cases  cited  : 

124  Mass.,   472;    Hunt  «.  Hunt,   119  Canada,  Upper:    Queen  v.  Carter, 

Mass.,  474 ;  Davis  v.  Ney,  125  Mass.,  13  U.  C.  C.  PL,  611 ;  Kerr  «.  Reed.  23 

690.  Grant's  (U.  C.)  Chy..  525. 

See  Pierce  v.  Boston,  etc.,  125  Mass.,  Oonneoticnt :    Wheeler  «.  Wheeler, 

593.  48  Conn.,  508. 

Michigan:    Ellis  9.  Secor,  81  Mich.,  Massachusetts:    Sheedy  «.  Roach. 

185.  124  Mass.,  472 ;    Hunt  «.    Hunt.  119 

New  Hampshire:     Kennistons  v,  Mass.,  474;  Davis  v,  Ney,  125  Biass., 

Seeva,  54  N.  H.,  24.  590. 

New  York:    Kelly  «.  Campbell,  2  Michigan:  Ellis  «.  Secor,  81  Mich., 

Abb.  Ct.  App.  Dec.,  492;   Vandermark  185.      An   interesting   case,  where  a 

f>,  Vandermark,  55  How.  Pr.,  408  ;  Cor-  written  statement  in  the  donor's  valise 

nell  V.  Cornell,  12  Hun,  312  ;  Reed  v.  was  held  sufficient. 

Reed,  52  N.  Y.,  657  ;  Curry  «.  Powers.  New  Hampshire:     Kennistons   v. 

70  N.  Y.,  218  ;   Stevens  t>.  Stevens,  5  Seeva,  54  N.  H.,  24. 

Thomp.   &  Cooke,   87,  2    Hun,  470;  New  York:    Marten  «.  French.   7 

Hackney  v.  Vrooman,  62  Barb.,  650;  N.  Y.  Weekly  Dig.,  419;  Vandermark 

Hasbrouck  v,  Bouton,  41  How.,  208;  v.   Vandermark,    55  How.   Pr..  408; 

House  V.  Grant,  4  Lansing,  296 ;  Grymes  Stevens  v.  Stevens,  5  Thomp.  &  Cooke, 

p.  Holmes,  49  N.  Y..  17  ;  Marcus  v.  St.  87,  2  Hun,  470 ;  Hasbrouck  v.  Bouton. 

Louis,  etc.,  68  N.  Y.,  625.  41  How.  Prac,  208 ;  Grymes  v.  Holmes, 

Pennsylvania  :    Bond    v.  Bunting,  49  N.  Y.,  17. 

78  Penn.  St.,  210;   Reed  «.  Roberts,  85  Pennsylvania:    Bond    «.    Banting. 

Penn.  St.,  84.  78  Penn.,   210;    Reed    «.  Roberts,   3 

Rhode  Island:  Tillinghast  fj.  Whea-  Weekly  Notes  Cas.   (Penn.),  453,  85 

ton,  8  R.  L,  536.  Penn.  St.  R..  84. 

Tennessee :    Trowell  «.  Carroway,  In  the  following  not : 

10  Heisk.,  104.  Canada,  Upper :   McCabe  o.  Robert- 
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son,  18  U.  C.  C.  PI.,  471 ;  Tiffany  t?. 
Clark,  6  Grant's  Chy.,  474. 

Ireland:  Dunne  v,  Boyd,  Ijish  R., 
5  Eq.,  609.  It  has  been  held  here  that 
the  delivery  of  the  book  of  a  depositor 
in  a  savings  bank  is  not'  sufficient  de- 
livery to  constitute  a  donation  of  the 
money  deposited  :  Irish  Rep.,  8  Eq., 
460. 

But  the  case  is  clearly  contrary  to  the 
current  of  authority. 

Maryland:  Duer  v.  James,  42  Md., 
492. 

Massachnsetta :  Jewett  v.  Shat- 
tuck,  124  Mass.,  590;  Coleman  f), 
Parker,  114  Mass.,  80. 

New  York:  Curry  d.  Powers,  70 
N.  Y.,  213;  Stevens  v.  Stevens,  5 
Thomp.  &  Cooke,  87,  2  Hun,  470. 

Before  1859  a  husband  received  a 
sum  of  money  bequeathed  to  his  wife, 
upon  receipt  of  which  he  made  an  en- 
try in  an  account  book  indicating  what 
the  money  was,  and  the  source  from 
which  he  had  received  it ;  he  mixed 
this  money  with  his  own,  using  it  in 
the  erection  of  buildings  upon  land 
seemingly  his  own,  but  treating  the 
money  as  money  to  the  usufruct  of 
which  his  wife  was  entitled.  In  1868 
one  of  his  sons,  W. ,  was  indebted  to 
him  in  an  amount  about  equal  to  such 
legacy,  and  with  a  yiew  of  accounting 
to  her  for  such  legacy,  and  with  her 
assent,  he  made  entries  in  his  books 
transferriil'g  such  indebtedness  of  W.' 
to  his  wife : 

Held,  that  the  transfer  of  the  son's 
debt  was  a  good  gift  inter  vivos  from 
the  husband  to  his  wife  :  Kerr  v.  Read, 
2S  Grant,  525. 

It  is  not  necessary  that  there  should 
be  an  actual  delivery  and  change  of 
possession.  It  is  sufficient  to  complete 
a  gift  inter  vivos  that  the  conduct  of 
the  parties  should  show  that  the  own- 
ership of  the  chattel  has  been  changed  : 
Queen  v.  Carter,  13  Upper  Can.  Com. 
PI.,  611  ;  Hasbrouck  v,  Bouton,  41 
How.  Prac. ,  208 ;  Allen  v.  Knowlton, 
47  Verm.,  612. 

See  Hunt  v.  Hunt,  119  Mass.,  474; 
Taylor's  Appeal,  2  Leg.  Chron.  R.,  82. 

where  the  owner  of  personal  prop- 
erty makes  a  verbal  gift  of  it  thb  donee 
acquires  a  perfect  title,  if  he  obtain 
possession  of  the  property  before  revo- 
cation of  the  gift  by  the  donor,  al- 
though it  was  not  present  or  even  in 
esse  when  the  gift  wa3  made.     The 

22  Eng.  Rep.  87 


consent  of  the  donor  that  the  donee 
shall  take  the  property  as  owner  must 
be  presumed,  unless  revoked,  until 
possession  is  obtained :  Whiting  v. 
Barrett,  7  Lansing,  106. 

See  Brink  v.  Gould,  7  Lansing,  425. 

A  parent  was  not  permitted  to  recall 
a  gift,  which,  in  view  of  the  marriage 
of  one  of  her  two  sons,  she  had  made 
verbally  to  the  two,  of  -certain  arrears 
of  an  annuity  which  had  accrued,  due 
from  them,  while  she  lived  with  them, 
the  attempt  to  recall  the  gift  not  hav- 
ing been  made  until  after  the  marriage 
and  death  of  the  son  :  Long  v.  Long, 
16  Grant,  239,  affirmed  17  Grant,  251. 

A  valid  fift  may  be  made  of  a  debt 
due  from  the  donee  to  the  donor,  and 
such  gift  may  be  consummated,  by  a 
delivery  to  the  former  by  the  latter  of 
any  evidence  of  the  debt  existing ;  if 
none,  then  by  a  delivery  of  a  receipt  in 
full  thereof  :  Gray  v.  Barton,  55  N.  Y., 
68;  Hackney  v.  Vrooman,  62  Barb., 
650  ;  Ferry  v.  Stephens,  66  N.  Y.,  321; 
Babcock  v.  Bonnell,  44  N.  Y.  Superior 
Ct.  R.,  568. 

See  Grey  v.  Grey,  47  N.  Y.,  552; 
Blain  v.  Terryberry,  9  Grant,  286. 

Though  parol  evidence  is,  in  equity, 
admissible  to  show  that  only  one  half 
of  the  debt  was  intended  to  be  released 
when  the  release  is  of  the  whole  : 
Kerr  v.  Reed,  23  Grant's  (U.  C.)  Chy., 
525. 

When,  after  the  death  of  the  cred- 
itor, the  evidence  of  indebtedness  is  in 
the  hands  of  the  debtor,  that  fact, 
coupled  with  declarations  of  the  cred- 
itor of  an  intent  to  forgive  the  debt,  is 
sufficient  evidence  of  delivery  of  such 
evidence  by  the  creditor  :  Hackney  v, 
Vrooman,  62  Barb.,  650. 

Otherwise,  where  the  debtor  had 
access  to  the  creditor's  papers,  and 
there  be  no  evidence  of  his  intent  to 
forgive  the  debt :  Grey  v.  Grey,  47 
N.  Y. ,  552. 

Where  there  is  a  contest  respecting 
a  gift  between  the  donee  and  the  repre- 
sentatives of  the  donor,  the  declara- 
tions of  the  donor  are  admissible,  being 
against  his  interest  when  made ;  and 
the  admissions  of  the  testator  or  intes- 
tate, as  a  universal  rule,  are  admissible 
against  his  representatives. 

Where  a  bond  and  mortgage  were 
found,  after  the  mortgagor's  death,  in 
a  tin  box  of  his,  containing  paid  notes, 
papers  of  old  dates,  bills  of  goods,  old 


690 


CHANCERY  DIVISION. 


[Vol  VL 


1877 


In  re  Eykyn's  Trusts. 


V.G.M. 


outlawed  notes  due  him,  and  other 
miscellaneous  papers ;  and  there  was 
proof  of  a  declared  intention  of  the 
mortgagee  to  give  the  bond  and  mort- 
gage to  his  daughter  (the  wife  of  the 
mortgagor) ;  held,  also  upon  the  facts, 
that  it  was  not  the  intention  of  the 
donor,  in  giving  the  securities  to  his 
daughter,  to  discharge  the  debt ;  that 
he  designed  that  it  should  be  her  sepa- 
rate property,  so  that  she  could  assert 
an  interest  in  the  mortgaged  premises, 
in  the  event  of  the  mortgagor's  death 
without  heirs  by  her ;  and  that,  upon 
her  death  before  foreclosure,  the  securi- 
ties became  the  property  of  the  hus- 
band, and  thus,  the  legal  and  equitable 
estates  meeting  in  him,  the  latter  be- 
came merged  in  the  former. 

Whether  a  gift  of  a  bond  and  mort- 
gage be  inter  vivos  or  cau^a  mortis,  the 
donee  acquires  a  legal  as  well  as  equi- 
table title  to  the  securities,  by  mere  de- 
livery, without  writing :  Hackney  v. 
Vrooman.  62  Barb.,  650  ;  Doty  v.  Will- 
son,  47  N.  y.,  680. 

Stephen  O.  Randall  gave  a  promis- 
sory note  and  a  mortgage  securing  it  to 
H.  C.  Pabodie.  Pabodie  died  leaving  a 
ivill,  which  gave  the  bulk  of  his  prop- 
erty to  Olive  G.  Pettis.  This  will 
vas  set  aside  by  the  court.  After  Pa- 
bodie's  death,  Randall  brought  a  bill 
in  equity  against  Pettis  and  Pabodie's 
administrator,  to  compel  Pettis  to  pay 
the  note,  and  the  administrator  to  dis- 
charge the  mortgage,  claiming  under 
the  following  written  instrument : 
"Providence,  October 26,  1868. 

This  is  to  certify  that  it  is  agreed  be- 
tween myself  and  Olive  G.  Pettis,  that 
if  she  receives,  after  my  death,  a  part 
of  my  estate,  she,  the  said  Pettis,  does 
agree  to  cancel  the  mortgages  on  the 
estates  of  B.  M.  Hubbard  and  Stephen 
O.  Randall,  and  present  them  with  their 
notes  to  said  Hubbard  and  said  Ran- 
dall, and  make  the  amount  of  Hub- 
bard's present  equal  to  that  given 
Randall.  H.  C.  Pabodie." 

Held  that  this  instrument  was  neither 
a  release  of  the  note,  nor  a  discharge 
of  the  mortgages,  nor  a  conditional  as- 
signment of  them. 

Held,  further,  that  it  could  not  oper- 
ate as  a  donatio  causa  mortis. 

Held,  further,  that  it  was  not  a  con- 
tract binding  Pabodie's  estate  :  Ran- 
dall V.  Peckham,  11  R.  I..  600. 

If  one  who  has  had  his  life  insured 


writes  to  his  father  and  sisters  that 
the  insurance  was  made  for  their  ben- 
efit, but  makes  no  assignment  or  deliv- 
ery of  the  policy  to  them,  it  amounts 
only  to  an  executory  agreement  to 
create  a  trust  in  future,  and  cannot  be 
enforced  in  equity:  Matter  of  Webb, 
49  Gal.,  541. 

A  donatio  mortis  causa  may  be 
coupled  with  a  trust  or  condition,  bat 
the  expression  of  the  trust'  or  condi- 
tion must  form  part  of  the  danatioo. 
either  by  being  contemporaneoos  with 
it  or  so  coupled  with  it  by  oontempora- ' 
neous  words  of  reference  as  in  effect 
to  be  incorporated  with  it. 

On  the  day  before  his  death  R.  stated 
to  B.'s  wife  how,  in  the  event  of  his 
death,  he  wished  his  property  to  be 
disposed  of,  and.  on  the  following, 
having  dictated  and  signed  an  order  do 
the  Provincial  Bank  to  pay  to  6.  the 
amount  of  some  bank  deposit  receipts, 
attempted  to  indorse  them,  bat  after 
indorsing  the  first  was  unable  to  pro- 
ceed, and  very  shortly  afterwards  died 
without  giving  any  further  expression 
of  his  intention :  Held,  not  to  be  a 
valid  donatio  mortis  causa  to  B.,  either 
absolutely  or  as  a  trustee :  Donne  f. 
Boyd,  Irish  Rep.,  8  Eq.,  600. 

A  person  of  unsound  mind,  and  un- 
der committee,  may  be  permitted  br 
order  of  court,  made  on  her  own  peti- 
tion, to  make  a  reasonable  and  proper 
'gift,  if  having  adequate  property  and 
mental  capacity  to  understand  the  act 
and  the  circumstances  involved,  and 
judgment  to  form  a  reasonable  purpose 
in  respect  thereto:  Matter  of  Gilbert. 
3  Abb.  N.  C.,222. 

In  an  action  at  law  brought  afainst 
a  savings  bank,  in  the  name  of  tne  ad- 
ministrator of  a  depositor,  and  stated 
in  the  declaration  to  be  brought  for  the 
benefit  of  one  claiming  the  deposit  by 
gift  of  the  intestate,  such  administra- 
tor cannot  be  made  a  defendant  under 
the  statute  of  1876,  chap.  303,  sec  19 : 
Pierce  v,  Boston,  etc.,  125  Mass.,  593L 

An  unexecuted  gift  is  revocable. 
W^here  one  makes  a  conditional  gift 
and  delivers  the  thing  into  indifferent 
hands  for  the  use  of  a  stranger,  still. 
before  the  condition  is  performed,  iIm 
bailment  is  revocable  :  Houser  v.  Sio- 
giser,  1  Leg.  Chron.  Rep.,  145. 

A  court  of  equity  will  lend  no  assist- 
ance towards  perfecting  a  voluntary 
contract  for  the  creation  of  a  trust,  nor 
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regard  it  as  binding  so  long  as  it  re-  fairs,  and  from  this  disposition,  and  the 

mains  executory:    Matter  of   Webb.,  necessity  arising  from  the  feeble  health 

49  Cal.,  541.  and  indolent  nature  of  her  husband. 

But  if  such  contract  is  executed  bj  she  had  been  for  years  in  the  habit  of 

a  conveyance  of  the  property  in  trust,  taking  upon  herself  the  lead  of  her 

so  that  nothing  remains  to  be  done  by  husband  in  managing  most  of   their 

the  grantor  or  donor  to  complete  the  business,  but  he  retained,  nominally 

transfer  of  title,  the  relation  of  trus-  at  least,  general  charge  of  the  land  in 

tee  and  cestui  que  trust  is  deemed  to  be  question.     After  the  time  for  redeem- 

established,  even  if  there  vvras  no  con-  ing  the  land  from  the  foreclosure  had 

sideration,  and  a  court  of  equity  will  expired  the  defendant  first  learned  of 

enforce  the  trust :   Matter  of  Webb,  it,  and  informed  the  plaintiff,  and  re- 

49  Cal.,  541.  quested  him  to  take  steps  to  redeem  or 

A  court  of  equity  should  furnish  its  get  the  land  back.     Shortly  before  that 

aid  in  making  effective  a  gift  by  a  time  he  had  been  sick,  and  he  was  then 

father  to  a  child,  of  land,  where  the  in  feeble  health,  and  unable  to  leave 

gift  is  evidenced  by  an   unsealed  io-  home  to  attend  to  the  matter.     He  took 

strument  executed  by  the  father,  and  no  steps  to  attend  to  the  matter,  nor  did 

formally  delivered  to  the  child  :   Mar-  he  request  her  to  attend  to  it  for  him. 

ling  V,  Marling,  9  West  Va.,  79,  and  She  then  went  to  H.  B.  U.,  and  agreed 

numerous  cases  cited.  to  pay  him  $350  if  he  would  let  her 

The  parties  were  husband  and  wife,  redeem  the  land,  then  worth '  $3,500. 

and  lived  as  such  for  several  years  on  H.  B.  U.  knew  that  she  was  the  wife 

a  farm.     The  husband,   the  wife  not  of  the  mortgagor,   and  consented    to 

joining  in  it,  executed  a  mortgage  on  convey  for  so  small  a  sum,  in  considera- 

th^  farm  which  was  foreclosed,   and  tion  of    the  fact  that  the    land  was 

the  farm    bid    in  by  H.  B.  U.,  and,  going  for  the  benefit  of  the  mortgagor 

there  being  no  redemption,  the  title  of  oY  his  family,  though  it  was  wholly  a 

the  purchaser  became  absolute.     The  matter  of  indifference  to  him  whether 

husband  was  then  sixty-one  or  sixty-  he  conveyed  to  the  husband  or  wife. 

two  years  old,  and  was,  and  had  been,  She  took  the  conveyance   to  herself, 

for  a  long  time,  in  feeble  health,  and  and  paid  the  consideration  with  money 

of  somewhat  feeble    mind,   although  borrowed  on  her  own  credit,  to  secure 

not  incapacitated  to  transact  ordinary  which  she  gave  her  own  note  and  a 

business ;   he  was  without  energy  of  mortgage  on  the  farm.     The  plaintiff 

character,  and  indolent,  shiftless  and  was  ignorant  of  what  she  had  done, 

negligent  in  business  matters.      The  and  made  no  inquiry,  and  did  not  in- 

wife  was  twenty-seven  years  younger,  terest  himself  in  the  matter.     Held, 

was  a  vigorous,  energetic  woman,  in-  that  no  trust  in  favor  of  the  husband 

clined  to  take  the  le^  in  the  control  arose  upon  the  conveyance  to  the  wife  : 

and  management  of  their  business  af-  Baker  «.  Baker,  22  Minn.,  ^62. 


[6  Chancery  Divisioii,  122.] 
V.C.M.,  Jyne  26,  1877. 

*EvERETT  V.  Everett.  [122 

1874    E.     33.] 

Wills  Act  (1  VicL  e.  2&^Advances  mads  after  Dais  of  Wai—Wtil  speaking  from 

the  Date, 

A  testator,  after  reciting  that  he  had  advanced  to  his  son  various  sums  of  money, 
and  that  he  was  desirous  that  his  son  should  be  released  from  the  said  several  sums, 
and  that  the  securities  held  in  respect  thereof  should  be  given  up  to  him,  bequeathed 
to  his  son  all  the  aforesaid  several  sums,  with  the  securities  then  in  the  testator  s 
hands  relating  thereto,  and  he  released  him  from  payment  of  all  such  sums  : 

Held,  that  the  will  must  be  construed  as  speaking  from  the  date  and  not  from  the 
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death  in  respect  of  the  advances  made  by  the  testator ;  and  that  the  son  was  not 
released  from  the  payment  of  money  advanced  between  the  date  of  the  will  and  the 
death  of  the  testator. 

The  will  of  William  Everett,  dated  tbe  22d  of  March, 
1872,  which  disposed  of  considerable  property,  contained 
the  following  clause:  "And  whereas  by  a  certain  memo- 
randum of  deposit  my  said  son  Frederick  Everett  deposited 
with  me  two  several  bonds  of  one  Henry  Elton  to  secure  to 
me  a  certain  sum  of  money  lent  and  advanced  by  me  to 
liim :  And  whereas  I  have  since  caused  such  bonds  to  be 
cancelled :  And  whereas  I  have  lent  and  advanced  to  my 
said  son  various  other  sums  of  money,  and  he  is  now  in- 
debted tome  in  divers  sums  of  money  in  respect  thereof: 
And  whereas  I  am  desirous  that  he,  his  executors  and  ad- 
ministrators, shall  be  discharged  and  released  from  the  said 
several  hereinbefore  mentioned  sums  of  money,  and  that 
neither  he  nor  they  should  be  required  to  pay  the  same  or 
any  part  thereof  to  my  said  estate,  that  the  several  securities 
now  held  by  me  in  respect  of  the  said  several  last  mentioned 
moneys  should  be  restored  and  given  up  to  him,  or  in  the 
event  of  his  dying  before  me,  then  to  his  executors  or  ad- 
ministrators for  the  benefit  of  his  estate,  subject  as  herein- 
after mentioned :  Now  I  do  hereby  give  and  bequeath  unto 
my  said  son  Frederick,  and  if  he  should  predecease  me,  then 
to  his  executors  or  administrators  for  the  benefit  of  his 
estate,  all  and  several  the  aforesaid  several  moneys,  together 
with  the  several  paintings,  policy,  bonds,  goods  and  chat- 
123]  tels,  and  all  other  the  *e&ects  now  in  my  custody, 
possession,  or  power  relating  thereto."  And  after  giving 
directions  as  to  a  particular  debt  due  from  a  person  named 
Elton,  the  testator  continued,  ''And  I  release  my  said 
son,  his  executors  and  administrators,  from  all  claims  and 
demands  in  respect  of  the  aforesaid  moneys,  goods,  chat- 
tels, and  eflfects,  and  all  other  moneys  due  from  him  to  me, 
and  I  desire  my  executors  to  do  and  execute  all  acts  and 
deeds  (if  any)  which  may  be  necessary  or  proper  for  con- 
firming and  enectuating  such  release." 

The  testator  died  on  the  11th  of  May,  1874.  After  the 
date  of  the  will  he  had  made  further*  advances  to  his  son 
Frederick,  and  a  question  was  now  raised  whether  those 
sums  were  intended  by  the  testator  to  be  released. 

Olasse,  Q.C.,  and  Jy alder,  for  the  personal  representatives 
of  the  testator :  The  will  in  this  case  must  be  held  as  speak- 
ing from  the  date.  The  testator  refers  to  particular  sums 
owing  to  him  by  the  son  at  that  period,  and  he  could  not 
have  intended  to  release  any  subsequei^t  debt  that  might 
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be  contracted :  Douglas  v.  Douglas  (*) ;  Doe  v.  Walker  (") ; 
Castle  V.  Fox  (").  ^ 

J.  Pearson^  Q.C.,  and  Hunter^  for  persons  in  the  same 
interest. 

HigginSj  Q.C.,  and  MaidloWy  for  Mrs.  Everett  and  her 
children. 

Karstake^  Q.C.,  and  WhiitaJcer^  for  the  testator's  son: 
By  tha  24th  section  of  the  Wills  Act  the  will  is  to  speak 
from  the  day  of  the  death,  consequently  all  sums  due  to  the 
testator  by  the  son  up  to  that  period  must  be  included  in 
the  release  to  the  son. 

Malins,  V.C:  I  am  sorry  to  say  that  I  cannot  come  to 
the  conclusion  urged  by  Mr.  Karslate.  There  is  no  doubt 
that  the  law  has  been  verv  much  altered  as  to  the  date  at 
which  a  will  is  to  speak,  because  *the  24th  section  [124 
of  the  Wills  Act  enacts  "That  every  will  shall  be  con- 
strued, with  reference  to  the  real  estate  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator  unless 
a  contrary  intention  shall  appear  by  the  will."  Therefore, 
if  a  man  says,  "I  bequeath  all  my  lands,"  that,  by  the 
very  terms,  means  all  the  lands  he  had  at  the  time  of  his 
death — all  his  personal  estate,  or  all  his  stock  of  a  particu- 
lar denomination — all  that  speaks  immediately  before  the 
death  of  the  testator,  and  consequently  will  pass  not  only 
all  stock  that  he  had  at  the  time  of  making  his  will,  but  all 
that  be  acquired  between  the  time  of  making  his  will  and 
his  own  death.  But  if  a  man  says,  I  give  a  particular 
thing — I  give  a  cup  and  saucer — ^you  cannot  have  anything 
more ;  you  cannot  pags  the  cream- jug ;  and  if  he  says,  there- 
fore, 1  give  a  particular  thing,  that  shows  a  contrary  inten- 
tion, and  only  the  particular  thing  named  can  pass. 

In  this  case  the  testator  recites  by  his  will,  made  in  1872, 
that  he  had  made  certain  advances  to  his  son,  and  he 
recites  his  desire  that  his  son  should  be  released  from  *'the 
said  several  hereinbefore  mentioned  sums  of  money,"  "and 
that  the  several  securities  now  held  by  me  in  respect  of  the 
said  several  last  mentioned  moneys  should  be  restored  and 
•given  up  to  him,  or  in  the  event  of  his  dying  before  me,  then 
to  his  executors  or  administrators."  It  is  evident,  there- 
fore, he  is  directing  his  attention  to  a  debt  then  in  existence 
which  his  son  had  contracted  to  him,  and  which  he  then 
owed.  Then  he  says,  ''  Now  I  do  hereby  give  and  bequeath 
unto  my  said  son  Frederick,  and  if  he  should  predecease 
me,  then  to  his  executors  or  administrators  for  the  benefit 

0)  Kay,  400.  (»)  12  M.  A  W.,  691.  («)  Law  Rep.,  11  Eq.,  H% 
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of  his  estate,  all  and  several  the  aforesaid  several  moneys;" 
that  is,  including  the  several  sums  of  money  which  Fred- 
erick then  owed  him.  Suppose  he  had  said,  "I  give  to  my 
son  John  the  sum  which  Frederick  now  owes  me,"  it  would 
be  a  specific  bequest  of  the  debt  which  Frederick  owed  him, 
not  at  the  time  of  his  death — it  is  not  a  question  of  what 
passes  by  general  bequest — but  what  Frederick  owes  me  I 
give  to  John.  Instead  of  giving  it  to  John  he  gives  it  to  Fred- 
erick himself.  What  does  he  give  ?  He  gives  the  debt  which 
Frederick  then  owes.  Then  he  proceeds,  '*  And  I  release  my 
said  son,  his  executors  or  administrators,  from  all  claims 
126]    and  *demands  in  respect  of  the  aforesaid  moneys, 

foods,  chattels,  and  effects,  and  all  other  moneys  due  from 
Sm  to  me,"  that  is,  now  due  from  him  to  me.  He  does  not, 
as  he  might  well  have  said,  ^^all  sums  which  are  now 
due  from  him  to  me,  or  which  may  be  due  from  him  to 
me  at  the  time  of  my  death,"  but  he  expressly  confines  it, 
"due  from  him  to  me."  Let  us  look  at  the  reason  of  the 
thing.  A  man  may  have  advanced  to  his  son,  say  £5,000, 
at  the  date  of  his  will ;  he  lives  many  years  after  the  date  of 
his  will,  and  he  advances  to  his  son,  or,  it  may  be,  to  a 
stranger,  a  large  sum  of  monej  afterwards,  it  might  very 
reasonably  have  been  his  intention  to  release  the  debt  which 
had  been  contracted  when  he  made. his  will,  but  there  is  no 
reason  for  saying  that  it  necessarily  releases  everything 
which  the  person  may  owe  him  perhaps  many  years  after- 
wards. Every  reason  is  against  it.  Although  for  many 
purposes  a  will  must  undoubtedly,  as  pointed  out  by  the 
Wills  Act,  for  the  purnose  of  passing  real  and  personal 
estate,  speak  and  take  enect  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  it  does  not  for 
other  purposes  speak  from  that  date,  but  it  speaks  from  the 
time  when  it  was  made.  Therefore  I  cannot  attribute  to  this 
testator  an  intention  to  do  more  than  his  will  does,  namely, 
to  release  his  son  or  to  give  to  his  son,  call  it  which  you  like, 
all  sums  of  money  which  he  at  that  time  owed  him.     It  ap- 

Fjars  that  they  are  not  very  large  sums,  only  £200  and  £160. 
can  find  no  words  in  the  will  showing  that  he  intended  to 
forgive  the  son  all  the  debts  which  at  any  time  he  should 
owe  him.  Therefore  it  seems  to  me  that  for  this  purpose, 
as  for  many  other  purposes,  the  will  must  be  considered  as 
speaking,  not  from  the  death  of  the  testator,  but  from  its 
date.  It  has  been  held  if  a  man  says,  I  give  to  mv  wife 
such  a  gift,  and  he  has  one  wife  when  the  will  is  maae  and 
he  has  another  wife  when  he  dies,  that  the  gift  applies  to 
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the  wife  he  had  when  the  will  was  made,  and  not  to  the  wife 
he  had  afterwards.  That  has  been  thoroughly  settled.  So, 
for  many  purposes,  the  will  must  necessarily  speak  from  the 
date,  althougn  it  is  most  advantageous  and  for  the  interest 
of  all  parties,  for  the  purpose  of  passing  the  property  which 
the  testator  acquires  between  the  date  of  his  will  and  his 
death,  that  it  should  speak  from  the  latter  date  only.  As 
to  authorities,  I  should  have  expected  that  Mr.  Karslake 
*would  have  been  able  to  cite  some  authority  in  [126 
support  of  his  contention.  However,  he  has  not  cited  one. 
Mr.  Glasse  mentioned  to  me  the  only  case  which  appears  to 
apply  to  it,  viz.,  the  case  oi  Douglas  v.  Douglas  ('\  which 
I  think  completely  governs  my  decision  in  this  case.  There 
there  was  a  gift  of  certain  moneys  which  the  testator  had 
advanced  to  his  sister  for  the  purpose  of  improving  the 
Scotch  estate,  and  which  were  secured  upon  the  Scotch  es- 
tate. Did  the  will  speak  ifrom  its  date  or  from  the  death  ? 
If  the  first,  it  would  not  apply  to  all  subsequent  moneys 
advanced  on  the  Scotch  estate,  although  the  subsequent 
advances  after  the  date  of  the  will  were  as  much  secured 
upon  the  Scotch  estate  as  those  made  before.  When  a  per- 
son speaks  of  giving  certain  sums  of  money  to  a  particular 
individual,  say  to  a  son,  I  can  only  regard  it  as  being  the 
sums  of  money  when  the  instrument  was  executed,  that  is 
the  date  of  the  will.  These  things  are  very  common.  I 
have  seen  many  cases  in  which  a  testator  was  desirous  of 
releasing  a  debt  owing  to  him,  when  he  adds  these  words, 
*' And  I  hereby  release  mv  children  from  all  debts  which 
they  now  owe  me,  or  which  they  may  hereafter  owe  me." 
In  the  absence  of  any  authority  which  has  been  found  in 
favor  of  the  view  I  take,  except  the  case  of  Douglas  v. 
Douglas^  upon  principle  as  well  as  upon  authority,  I  come 
to  the  conclusion  that  the  will  could  only  release  the  debt 
which  the  son  owed  him  at  the  date  of  the  will.  Therefore 
the  two  sums  of  £200  and  £150  will  form  part  of  the  residue, 
and  as  it  appears  from  the  Chief  Clerk's  certificate  that  those 
sums  are  outstanding  in  the  hands  of  Frederick  Everett, 
secured  upon  certain  securities  in  the  hands  of  the  execu- 
tors, the  proper  course  will  be  to  order  him  within  a  reason- 
able time  to  paj  the  money  to  the  executors,  who  will  band 
back  the  securities  given  for  them. 

Solicitors :   Collyer-Bristow^  Withers  <ft  Sussell;  H.  B. 
Poole. 

(')  Kay,  400. 
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See  7  Eng.  Rep.,  406  note;  Hill  v.  rence,  currency  (at  the  time  he  got  the 

Wilson,  7  Eng.  Rep.,  449;  18  Eng.  R.,  check),  l|50 ;"  "  Henry  Lawrence  (check 

007  note ;  Cabells  v.  Puryear,  27  Gratt.  for  Samuel)  |10,500."  These  two  itemic 

(Va.),  902;   Tunison  v.  Chambiin,  88  were  also  charged  to  the  testator  in 

Ills.,  878  ;  Graves  v.  Spedden,  46  Md.,  his  account.     All  of  said  items  werp, 

527;  Wilson  v.  Beauchamp,  50  Miss.,  upon  the  final  accounting  of  the  execu- 

24  ;  Herrington  v.  Robertson,  7  Hun,  tors,  charged  as  advancements.     Held, 

868,  71 N.  Y.,  280.  that  the  books  of  the  firm  were  to  be 

To  constitute  an  advancement  there  regarded  as  "  my  books,"  within  the 

must  be  an  intention  on  the  part  of  the  meaning  of  those  words  as  naed  in  said 

parent  to  make  an  advancement,  and  clause  of  the  will ;    that  the  entries 

the  gift    must    be  to    the    child,  or  were  evidence  of  advancements  under 

to  a  third  person  with  the  consent  of  said  clause ;    but  that  the  clause  re- 

the  child :    Rains    v.   Hays,    2  Tenn.  quired  both  the  advances  should  be 

Chy . ,  669.  made,  and  they  should  be  evidenced  by 

Where  a  father  executes  a  deed  for  entries ;  that  it  was  requisite  to  prove 

a  tract  of  land  to  one  child,  who  ac-  the  fact  that  the  advances  were  made 

cepts  and  takes  possession  of  the  same,  by  evidence  aliunde^  which,  in  connec- 

upon  the  express  understanding  and  tion  with  the  books,  would  Le  safficient 

agreement  that  it  is  in  lieu  of  all  claim  to  establish  it ;  and  that  the  "  entries" 

such  child  may  have  in  and  to  the  resi-  were  not  to  be  taken  as  true  in  the  ab- 

due  of    the  father's  estate  upon   his  sence  of  such  evidence :    J^wreikoe  t. 

death,  and  that  such  child  will  release  Lindsay,  68  N.  Y.,  208. 

to  the  other  children  all  his  claim  in  A  mere  entry  by  a  testator  in  one  of 

expectancy  to  the  residue  of  the  estate,  his  books  is  not  sufficient  to  show  that 

such  contract  is  legal  and  binding,  and  he  has  made  an  advancement  to  one  of 

will  be  enforced  in  equity.  his  children,  unless  the  fact  of  such 

A  contract  made  by  a  child  with  his  advancement   be  established    by  evi- 

father,  in  consideration  of  a  conveyance  dence  aliunde :  Marsh  e.   Brown,   18 

of  land  to  him  by  the  Cather,  that  he  Hun,  319. 

will  release  to  his  brothers  and  sisters  A  testator  devised  to  his  grandson 

all  claim  in  expectancy  to  the  residue  A.,  an  infant,   30  acres,  part  of  his 

of  his  father's  estate,  is  not  within  the  farm,  the  remainder  thereof  he  devised 

statutes  of  frauds,  nor  is  it  contrary  to  his  eldest  son,  the  father  of  A.    By 

to  the  provisions  of  the  statutes  of  the  evidence  of  the  father  it  was  shown 

wills  :    Galbraith  9.  McLain,  84  Ills.,  that  on   A.  coming  of  age,  by  agree- 

379.  ment  between  them,  his  father  con- 

The  will  of  Henry  Lawrence,  after  veyed  to  him  50  acres  of  equally  valoa- 
various  devises  and  bequests  to  his  ble  land  in  lieu  of  the  portion  devised 
children,  contained  this  clause  :  "I  to  him  ;  the  father  at  the  time  saying 
hereby  direct  that  any  advancements  that  he  would  charge  him  with  the 
hereafter  made  by  me  to  or  for  account  difference  in  value  as  an  advance  ;  and 
of  my  said  children,  or  either  of  them,  Ihat  it  was  supposed  by- the  parties! 
and  evidenced  either  by  entries  in  my  that  no  conveyance  from  A.  to  his 
books  of  account  or  by  any  writ-  father  was  necessary,  as  he,  1)eing  tho 
ten  memorandum  of  acknowledgment  heir  at  law  of  the  testator,  all  that  was 
signed  by  such  child  or  children,  necessary  was  to  destroy  the  will, 
shall  be  deducted  from  the  amount  or  which  was  done.  Up  to  the  time  of 
charged  upon  the  share  "  of  such  child  his  death  A.  never  made  any  claim  to 
or  children.  The  testator  kept  no  in-  the  30  acres ;  on  the  contrary,  it  was 
dividual  books  ;  he  was,  however,  the  proved  that  on  several  occasions  he  had 
leading  member  of  a  firm  upon  whose  admitted  the  fact  of  the  exchange, 
books  appeared  accounts,  accruing  after  Held,  under  the  circumstances  stated, 
the  making  of  the  will,  against  three  sufficient  appeared  to  show  that  the 
of  his  children,  which  account  was  conveyance  to  A.  had  been  by  way  of 
balanced  and  the  several  amounts  exchange  of  lands,  and  not  as  an  ad- 
charged  to  the  testator  in  his  own  ac-  vancement  by  the  fftther  to  his  son  : 
count.  Upon  the  cash  book  of  the  Birdsell  t>.  Johnson,  24  Grant's  Chy., 
firm  were  also  two  entries  under  the  202. 
same  date,  as  follows  :  "  Samuel  Law-  The  notes  of  a  son  held  by  his  father 
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are,  in  the  absence  of  evidence  to  the  partition  :     Nicholson   v.    Caress,    59 

contrary,  to  be  regarded  as  indebted-  tnd.,  89. 

ness  of  the  son  to  the  father,  not  as  The  statute  does  not  provide  that 

advancements  bj  the  father  to  the  son  :  such  gifts  shall  be  advancements  ;   its 

Mann  v.  Mann,  12  Heisk.  (Tenn.),  245.  language    rebuts    any    such    implica- 

Where  a  father  gave  to  one  of  his  tion.      They  will    not    be    converted 

sons  $5,000  to  enable  him  to  purchase  into    advancements    to    such    grand- 

an  interest  in  a  patent  right,  and  to  children   by  the  subsequent  death  of 

secure  the  repayment  of  the  same  took  the  parent  during  the  lifetime  of  the 

back    a   chattel    mortfi^age    upon    the  grandparent. 

patent,  executed  by  the  son  and  the  Such  gifts  are  mere  gratuities  at  the 

owner  of  the  remaining  interest  therein :  time  they  are  made,  and  are  chargeable 

Held  that  it  was  a  loan  by  the  father  neither  to  the  grandchildren  nor  their 

to  the  son,  and  not  an  advancement  parents,  and  subsequent  events  do  not 

within  the  meaning  of    the  Revised  and  cannot  change  their  legal  charac- 

Statutes :    Bruce  v.   Griscom,  9  Hun,  ter:    Stevenson,    etc.,    v.   Martin,    11 

280.  affirmed  70  N.  Y.,  612.  Bush  (Ky.),  485. 

An  agreement  was  that  a  father  A  voluntary  conveyanC/O  of  land  by 
"  doth  set  over,  grant,  convey  and  as-  a  parent  to  a  child  is,  prima  facief  an 
sure  "  to  a  son,  his  heirs  and  assigns,  a  advancement,  and,  if  the  child  come  in 
tract  of  land.  In  consideration  the  son  for  a  distributive  share  of  tlie  estate  of 
agreed  to  pay  the  father  $1,000  on  de-  the  parent,  such  advancement  should 
mand,  $500  in  two  years.  The  ''  heirs  be  brought  into  hotchpot ;  but  by 
of  (the  father)  are  each  to  have  a  farm,  bringing  into  hotchpot,  under  our  stat- 
and  (the  son)  by  paying  the  $1,500  will  ute,  it  is  not  meant  that  the  property 
be  entitled  to  an  equal  share  of  all  the  given  by  way  of  advancement  should, 
property  that  may  be  left  after  (the  m  kind  or  specie,  be  thrown  in  with 
father's)  and  his  wife's  decease."  The  the  property  which  has  descended  from 
father  to  have  sole  control  of  a  speci-  the  parent,  but  it  should  be  estimated 
fied  part  of  the  land,  and  to  be  and  charged  against  such  child  accord- 
furnished  by  the  son  with  certain  pro-  ing  to  its  value  at  the  time  the  advance- 
visions  during  life.  Held,  not  to  be  a  ment  was  made  without  interest :  Ray 
covenant  by  the  father  to  give  the  son  v.  Loper,  65  Missouri,  470. 
an  equal  jshare  of  his  estate  left  at  liis  Advancements  are  to  be  estimated  at 
death,  but  to  regulate  its  descent,  etc.,  their  value  when  made, 
by  preventing  the  conveyance  to  the  But  an  advancement  to  be  enjoyed  at 
son  from  being  treated  as  an  advance-  a  future  period,  and  secured  by  deed, 
ment.  must  be  deemed  to  have  been  made  or 

The  $1,500  was  not  the  consideration  given  at  the  time  it  was  made  complete 

for  such  covenant,  but  a  condition  on  by  the  actual  possession  and  enjoyment 

which    the    equality    of    distribution  of   the  property  advanced  :    Hook  v, 

should  depend  :    Hummel  «.  Hummel,  Hook,  13  B.  Monr.,  528 ;  Cabells  v.  Pur- 

80  Penn.  St.,  420.  year,  27  Gratt.  (Va.),  902. 

Where  A.  conveyed  certain  land  to  The  intention  of  the  donor  to  advance 

bis  sons  B.  and  C.  by  a  deed  which,  by  to  his  daughter  will  be  presumed  from 

its  terms,  created  a  life  estate  therein  the  fact  that  he  conveys  to  her  hus- 

in  B.  and  C. :  band  upon  the  sole  consideration  of  the 

Held,   in    an    action    for   partition,  existence  of  the  marriage  relation  be- 

brought  after  the  deaths  of  A.  and  B.  tween  them.     (Barbers.  Taylor's  heirs, 

by  A.'s  heirs,  other  than  B.  and  C,  9  Dana,  84).     But  if  she  be  dead  at  the 

against  the  grantee  of  B.  and  C,  that  time  of  the  conveyance  to  her  husband 

if  A.,  in  his  lifetime,  advanced  to  all  no    such    presumption  will   be  enter- 

his  heirs  except  B.  and  C.  in  personi^  tained  as  against  her  children  :  Steven- 

and  real  estate,  the  full  share  and  in-  son,   etc.,   v.    Martin,   etc.,    11    Bush 

terest  that  would  have  been  due  to  (Ky.),  485. 

each  of  them  at  A.'s  death  as  his  heirs,  A  father  became  surety  for  a  married 

and  if  said    advancements    were   ac-  daughter  on  her  note  ;  after  his  death, 

cepted  by  them  in    full   of  all   their  she  died  intestate,   leaving   children, 

interest  in  A. 's  estate,  this  would  con-  Held  that  the  debt,  although  charge- 

stituto  a  good  defence  to  said  action  for  able  to  the  estate  of  the  decedent,  be- 

22  Eng.  Rep.  88 
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ing  void    against  lier,   ooald    not  be  be  shown  to  be  a  part  of  the  res  gett^, 

deducted    from    the    shares    of    her  and  accompany  the  acts  done  ;  but  in 

children.  connection  with  evidence  of  acts  done 

A  debt  of  a  child  to  the  parent  can-  or  declarations  made  at  the  time,  tend- 
not  be  changed  into  an  advancement,  ing  to  show  an  intent  of  advancement, 
but  may  be  deducted  from  the  child's  subsequent  acts  and  declarations  in 
share  :  Morr's  Appeal,  80  Penn.,  427.  recognition  of  the  original  act  and  in- 

Where  a'paper  contains  all  the  requi-  tention  are  entitled  to  weight, 

sites  for  a  promissory  note,   but  has  What  evidence  is  sufficient  to  rebut 

added,  first  before  the  signature  of  the  the  presumption  of  a  debt  Arising  from 

maker,   the    words,    "  Is  part  of  my  the  existence  of  a  note  :    MerkeFs  Ap- 

f€ife*8    portion"    it    is    competent    to  peal,7  Weekly  Note  Cases  (Penn.).  12«. 

show  by  parol  the  relation  in  which  Although  declarations    made    by  a 

the    parties    stood,    and    the  circum-  father  to  a  son,  and  not  contradicted  by 

stances  attendant  upon  the  execution  the  son,  to  the  effect  that  he  had  given 

of  the  paper,  in  order  to  ascertain  its  lands  to  the  son,  or  furnished  him  the 

purpose.  money  wherewith  to  buy  them,  are  ad- 

When  the  proof  shows  clearly  that  missible  as  evidence,  for  what  they  are 

the  money — the  receipt  of  which    is  worth,  to  est4iblish  these  facts  against 

acknowledged    by   such    paper — was  the  son  or  his  heirs,  there  is  no  princi- 

given  as  an  advancement  to  a  son-in-  pie  of  law  that  would  permit  the  gift 

law,  no  recovery  can  be  had  upon  it  as  to  be  established  by  declarations  of  the 

a  promissory  note.  father  to  third  persons  ;  for  this  would 

Where  money  was  so  given  prior  to  enable  him,  virtually,  to  disinherit  one 

the  statute  recognizing  advancements  of  his  children  without  making  a  last 

of  personalty,  and  after  such  advance-  will  or  testament :   Ray  «.  Loper,  65 

ment  the    father-in-law  made  a  will  Missouri,  470. 

and  did  not  mention  such  transaction.  In  an  action  for  the  partition  of  lands 

it  must  be  presumed  that  he  disposed  descended    from   the  ancestor  of  the 

of  his  property  with  reference  to  such  parties,  where  the  intention  of  the  an- 

former  partial  distribution  :   Wright  cestor  in  making  a  conveyance  to  one 

V.  Merchant,  5  Western  Law  Month.,  of  the  parties,  alleged  to  have  been  an 

194.  advancement,  is  in  issue,  neither  party 

Money  paid  by  the  father  as  surety  is  a  competent  witness  to  such  inten- 

of  his  son-in-law,  is  not  chargeable  to  tion,  unless  required  to  testify  by  the 

the  daughter  as  an  advancement.  court  trying  the  cause  or  by  the  oppo- 

The  mere  fact  that  a  father  has  con-  site  party, 
veyed  land  to  his  son-in-law  for  a  nom-  A  voluntary  conveyance  of  land  by  a 
inal  consideration  will  not,  without  parent  to  a  child  is  presumed  to  be  in- 
more,  be  sufficient  to  charge  the  tended  as  an  advancement,  but  such 
daughter,  or,  if  she  be  dead,  her  son,  presumption  may  be  rebutted,  and  all 
with  the  value  of  the  land  as  an  ad-  the  facts  surrounding  the  case,  throw- 
vancement :  Rains  v.  Hays,  2  Tenn.  ing  light  on  the  parent's  intention,  are 
Chy . ,  669,  and  numerous  cases  cited,  admissible  in  evidence :  Dille  v.  Webb, 
some  of  which  make  a  distinction  be-  .61  Ind.,  85. 
tween  real  and  personal  property.  A  testator,  by  his  will,  directed  his 

The  son's  indebtedness  to  the  father's  executor  to  sell  all  his  estate,  both  real 

estate  is  not  alien  on  the  son's  share  of  and  personal,  and  divide  the  proceeds 

the    father's    realty,  which   share   is,  thereof  equally  among  his  ten  children, 

therefore,  subject  to  a  race  of  diligence  naming  them.     Prior  to  his  death  the 

between  the  personal  representative  of  testator  had  advanced  various  sums  of 

the  father  and  the  other  creditors  of  money  to  several  of  his  children,  taking 

the  son  :    Mann  v.  Mann,  12  Heisk.  from  them  papers  acknowledging  the 

(Tenn.),  245.  receipt  of  the  different  sums  "  as  a  part 

To  establish  an  advancement,   the  of  my  apportionment  of  his  estate," 

intent  must  be  proven  to  have  existed  '*  to  be  deducted  out  of  the  estate  of  the 

at  the  time  of  the  transaction,  and  by  said,"  etc. 

the  contemporary  acts  and  declarations  Held,  that  as  the  will  did  not  direct 

of    the    parties.      Subsequent    verbal  these  advances  to  be  charged  against 

declarations  are  insufficient ;  they  must  the  several  children,  they  were  not  to 
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be  considered  in  dividing  the  estate :  Where  a  parent  or  other  person  in 

Camp  V.  Camp,  18  Han,  217.  loco  parentis  bequeaths  a  lagacy  to  a 

Where  on  an  application  hy  a  child  child  or  grandchild,  and  afterwards,  in 

for  his  share  of  his  father's  estate,  the  his  lifetime,  gives  a  portion  or  makes  a 

executors  claim  to  deduct  a  sum  alleged  provision  for  the  same  child  or  grand- 

to  have  been  advanced  to  him  by  the  child  without  expressing  it  to  be  in 

deceased,  and  to  prove  such  advance-  lieu  of  the  legacy,  it  will,  in  genera], 

ment,  put  in  evidence  an  entry  made  be  deemed  a  satisfaction  or  ademption 

by  the  testator  in  one  of  his  books,  the  of  the  legacy. 

child  is  entitled,  nnder  section  829  of  The  legacy  is  to  be  considered  a  por- 

the  Code  of  Civil  Procedure,  to  testify  tion,  and  if  the  testator  afterwards  ad- 

in  reference  to  such  advancement,  and  vances  the  same  sum  upon  the  child's 

explain  or  deny  such  entry  :   Marsh  v.  marriage,   or   the    happening  of  any 

Brown,  18  Hun,  819.  other  event,  he  is  to  be  deemed  to  have 

Where  a  father,  in  his  lifetime,  con-  done  it  to  accomplish  his  original  ob- 

veyed  lands  to  two  of  his  sons,  and  ject  in  giving  a  portion.     Under  such 

after  his  death  they  were  claimed  by  circumstances  it  will  be  held  to  be  in- 

the  widow  and  other   heirs  to  have  tended  by  the  testator  as  a  satisfaction 

been  conveyed  as  advancements,  a  con-  and  not  a  double  portion.     The  pre- 

versation    with    the    father     several  sumption  is  that  the  legacy,  where  a 

months  subsequent  to  the  making  of  payment  to  the  amount  thereof  is  made 

the  conveyances,  concerning  the  alleged  to  the  legatee,  has  been  adeemed,  and 

advancements,  is  inadmissible  in  'evi-  such  presumption  is  conclusive  unless 

dence  against  the  sons.  overcome  by  proof. 

Such    conversation   is   inadmissible  This  presumption  may  be  overcome 

unless  it  occurred  before  or  at  the  time  by  evidence  that  such  was  not  the  in- 

of  the  transaction,  or  so  immediately  tention,   and  when  such    evidence  is 

subsequent  as  to  become  a  part  of  the  offered  it  may  be  answered  by  other 

res  gestcs.    Wooleryv.  Woolery,  29Ind.,  evidence  of  the  same  character.     The 

249,  and  Hamlyn  v,  Nesbit,  37  Ind. ,  whole    question  is  one  of  intention : 

284,  so  far  as  they  conflict  with  this  Degraaf  v,  Teerpenning,  52  How.  Pr., 

opinion,    are    overruled :    Harness   v.  813. 

Harness,  49  Ind.,  884 ;  O'Brien  v.  Shell,  The  doctrine  of  ademption  is  not  ap- 

Irish    Kep. ,   7  £q. ,  255  ;    Birdsell  v.  plicable  to  property  taken  by  descent. 

Johnson,  24  Grant,  202.  Where  a  fatner,  during  his  lifetime, 

A  father  owning  certain  real  estate,  gives  to  a  son  a  sum  of  money,  pursu- 
with  a  site  for  a  water-mill  thereon,  ant  to  a  verbal  agreement  between 
formed  a  contract  of  partnership  with  them  that  it  shall  be  in  full  of  the  in- 
his  son  A.,  by  which  a  mill  was  to  be  terest  of  the  latter  in  the  estate  of  the 
erected  and  A.  Was  to  become  the  owner  former  at  his  death,  such  sum,  in  an 
of  one-half  of  the  mill  and  mill  site,  action  by  such  son  or  his  grantee  to 
and  the  contract  was  executed  in  all  partition  the  real  estate  of  which  the 
respects,  except  that  the  father  died  father  died  seized,  shall  be  treated 
without  conveying  one-half  of  the  mill  simply  as  an  advancement :  Stokes- 
site  to  A.,  but  left  a  will  by  which  he>  beirry  v,  Reynolds,  57  Ind.,  425. 
gave  one-half  of  the  mill  and  mill  site  The  testator  gave  to  A.  a  legacy  of 
to  A.,  and  the  tract  of  real  estate  on  $3,000.  The  will  was  made  in  1874. 
which  the  mill  site  was  located  to  his  In  1872  the  testator  had  given  A. 
widow  for  life,  and  after  her  death  to  $8,000,  and  taken  from  him  the  fol- 
his  son  B.,  excepting  in  each  of  the  lowing  receipt:  "Oct.  1.  1872.  Re- 
latter  devises  one-half  of  the  mill  site  ceived  of  J.  R.  three  thousand  dollars 
before  devised  to  A. :  in  anticipation  and  discharge  of  any 

Held,  that  the  testator  intended  the  legacy  bequeathed  to  me  by  said  R. 
devise  to  his  son  A.  as  a  satisfaction  of  by  his  will  of  prior  date."  Held,  that 
his  obligation  to  convey  to  him  one-  the  payment  of  the  $3,000  did  not  con- 
half  of  the  mill  site  ;  and  he  could  not  stitute  an  advancement  on  account  of 
claim  the  whole,  one-half  by  contract  the  legacy  given  by  the  will  of  1874, 
and  the  other  half  by  devise  :  Green  v.  the  receipt  limiting  its  application  to  a 
Green,  49  Ind.,  417.  will  of  prior  date.    And  when  the  tes- 
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with  remainder  (as  to  both  capital  and  income),  if  neither 
child  attain  twenty-one  or  marry  under  that  age,  for  the 
widow  absolutely. 

Solicitors :  Layton  &  Jaques, 

The  question  frequentlj  arises    in  ment  by  the  hasband  and  wife  of  a 

this  country  as  to  what  are  the  rights  policy  npon  the  life  of  the  husband,  for 

of  the  wife  and  children  in  a  policy  of  the  beuefit  of  the  wife,  the  hasband 

insurance  upon  the  life  of  the  father  and  the  assignee,  without  the  knowl- 

and  husband,  and  as  to  the  effect  of  a  edge  or  consent  of  the  wife,  and  la 

surrender  tl^ereof  by  the  husband  or  fraud  of  her  rights,  colluded  together, 

the  wife.  and  by  non-payment  of  the  premiams 

See  May  on  Insurance,  g^  891--4 ;  on  the  policy  suffered  it  to  lapse,  and 
Bunyon  on  Life  Assurance  (1st  Am.  the  company,  after  the  policy  was  can- 
ed.), 299,  marg.  p.  celled,  on  application  of  the  assignee. 

In  New  York,  it  was  well  settled  issued  a  new  policy  to  and  in  the  name 
that  under  the  statute  of  that  state  o^  the  assignee,  but  in  all  other  re- 
(Laws  1840,  p.  59,  ch.  80,  4  Edm.  St. ,  spects  precisely  like  the  old  cancelled 
510),  where  the  life  of  the  husband  policy,  without  any  new  consideration 
was  insured  for  the  benefit  of  the  wife,  from  the  assignee  or  from  any  other 
she  had  no  power  to  consent  to  its  source,  a  court  of  equity  would  ad- 
assignment  or  surrender,  and  that  an  judge  the  new  or  substituted  policy 
assignment  thereof  by  her  transferred  equitably  the  property  of  the  wife,  and 
no  title  to  the  assignee  :  Eadie  v.  Slim-  that  payment  under  the  same  should  be 
mon,  26  N.  Y.,  9;  Barry  «.  Equitable,  made  to  her:  Barry  «.  Mntaal  Life, 
etc.,  59  N.  Y..  587;  Barry  «.  Mutual  etc..  49  How.  Pr.  B.,  504,  8  Hun,  895, 
Life.  49  How..  504.  8  Hun,  395.   71  71  N.  Y.,  261. 

N.  Y.,   261;    Wilson  «.    Lawrence,  8  See  Wash.  Life  Ins.  Co.  «.  Lawrence, 

Hun.   593.   18    Hun,  238,   affirmed   8  53  Barb.,  807.  41  N.  Y.,  620. 

N.  Y.   Weekly  Dig..  250  ;   Fowler  «.  A  policy  of  insurance  on  the  life  of  a 

Butterly,  44  N.  Y.  Superior  Court  Bep.,  husband,  issued  upon  the  application 

148,  157-163.  of  the  wife,  was  made  payable  to  the 

See  Whitridge  v.  Barry,  42  Md.,  140;  wife  for  her  sole  use,  and  in  case  of 

Wilson    ID.    Lawrence,    8    Hun.    593 ;  her  death  before  her  husband's  to  be 

Fowler  «.  Butterly,  44  N.  Y.  Superior  paid  to  her  children.     She  died  before 

Court  Rep.,  148,  157-163.  her  husband,  leaving  children.     After 

There  are  other  statutes  in  New  York  her  death,   the  husband  surrendered 

in  regard   to  married    women  insur-  the  policy  and  took  out  another  for  the 

ing  the  lives  of  their  husbands  (Laws  same  amount  in  his  own  name  and  for 

1858,  ch.  187,  4  Edm.  St.,  510,  amended  his  own  sole  benefit,  the  new  policy 

1866,  p.  1413,  in  1870,  p.  677).  being  upon    the    same  premium  and 

In  1873,  howeve«(Laws  N.  Y.,  1873,  dated  back  so  as  to  be  of  the  same  data 

ch.  821,  p.  1234),  it  was  provided  that  with    the    other.      After    paying  one 

a  married  woman  might,  under  certain  year's  premium  on  the  new  policy  the 

restrictions,  assign  or  surrender  a  pol-  husband  died  insolvent.     Held,  that  in 

icy  of  insurance  made  under  the  act  of  equity  the  substituted  policy  belonged 

1840,  for  her  benefit.  to  the  children,  and  that  they  and  not 

In  1879,  a  still  further  act :   Laws  the  creditors  of  the  husband  were  en- 

1879,  p.  826.  titled  to  the  insurance,  money  :  Chapin 

See  Fowler  v.  Butterly,  44  N.   Y.  «.  Fellowes,  36  Conn..  132. 

Superior  Court  Rep.,  157-8  ;  Wilson  t>.  Defendant's  charter  declares  that  its 

Lawrence,    13    Hun,   238,   affirmed    8  business  *' shall  be  to  afford  relief  to 

N.  Y.  Weekly  Dig.,  250  ;  Norwood  «.  the  widows  and  children  of  its  deceased 

Guerdon,  60  Ills.,  253.  members,  and  to  such  business  it  shall 

The  act,  however,  does  not  apply  be  limited  «nd  restricted."  Inliisap- 
where  she  has  children  :  Brummer  «.  plication  for  a  policy,  the  insured  de- 
Cohen,  6  Abb.  N.  C,  409.  clared  that  in  case  of  his  death  the 

Where    subsequently  to  an  assign-  moneys  should  be  paid  to  his  wife,  and 
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in  case  she  shoald  be  dead,  to  bis  cbll-  See  also  21  Eng.  R.,  77G  note  ;  20 

dren.     Afterwards,  by  agreeement  be-  Eng.  R.,  698  note  ;  Id.,  478  note;   Id., 

tween  himself  and  the  company,  he  728  note. 

undertook  to  assign  such  moneys  to  it  In  Illinois  it  was  held  that  the 
as  security  for  his  indebtedness  to  the  former  New  York  statute  had  no  extra 
company  for  money  loaned  to  him.  In  territorial  force  ;  that  such  a  policy 
an  action  by  his  children  on  the  policy,  issued  to  a  resident  of  that  state,  on 
held  that  such  assignment  was  void  application  to  an  agent  residing  there, 
for  want  of  authority  in  the  corporation  was  governed  by  the  laws  of  that  state, 
to  take  it :  Dietrich  v.  The  Madison  and  that  the  wife  might  assign  it  for 
Relief  Association,  45  Wise,  79.  her  husband's  debts :  Pomeroy  v.  Man- 
Where  the  husband  applied  for  and  hattan,  etc.,  40  Ills.,  898. 
received  a  policy  of  insurance  upon  his  A  policy  of  life  insurance  was  .taken 
life,  for  the  benefit  of  his  wife  and  as  out  by  B.  '*for  the  use  of  his  wife 
her  agent,  it  was  held  that  he  had  no  SaraJi  and  children"  The  policy  fur- 
power  or  authority  to  surrender  or  re-  ther  provided  that  in  case  8ardh,  the 
scind  it  without  her  consent.  The  wife  wife,  should  die  before  her  husband, 
was  informed  of  the  surrender  on  the  the  amount  of  the  insurance  should  be 
day  it  was  made,  and  did  not  notify  de-  payable  to  "  tlieir  chUdren." 
fendant  of  her  dissent  to  the  surrender  The  wife  died,  leaving  her  husband 
until  after  the  death  of  the  insured,  and  child  surviving. 
His  health,  however,  continued  to  fail  B.,  the  assured,  married  again,  and 
rapidly  from  the  time'of  the  surrender  of  his  subsequent  marriage  one  child 
until  his  death,  and  her  attention  was  was  bom. 

constantly  reauired  in  taking  care  of  Held,  that  the  chUd  of  the  assured 

him.     Held,  that  the  evidence  justified  and  his  wife  Sarah  was  entitled  to  the 

a  finding  that  there  was  no  ratification  whole  insurance. 

of  the  surrender.     The  wife  indorsed  Also,  that    it  was   not  within    the 

the  check  received  for  the  returned  power  of  the  assured  to  dispose  of  the 

Eremium.     She  testified  that  she  wrote  policy,  or  to  create  in  another,  who 

er  name  at  the  request  of  her  hus-  had  advanced  the  moneys  to  pay  the 

band,  without  knowing  what  the  check  premiums,  a  lien  upon  the  insurance 

was,  and  the  court  so  found.  moneys,  to  the  prejudice  of  the  benefi- 

Held,  that  the  finding  was  conclusive  clary  provided  for  in  the  policy, 
and  the  indorsement  was  not  a  ratifica-  Also,  that  payment  of  premiums,  by 
tion  :  Stilwell  v.  Mutual  Life,  etc.,  72  a  stranger  to  the  policy,  without  any 
N.  Y. ,  385.  contract  with  the  person  entitled  to  the 
Where,  however,  the  intestate  and  benefit  of  the  policy,  gives  no  title  to 
A.  verbally  made  an  exchange  of  lands,  it,  or  lien  on  the  insurance  moneys, 
whereby  A.  was  to  have  the  demanded  In  the  eye  of  the  law  the  person  mak- 
preraises  if  he  paid  the  difference  in  ing  such  payment  is  a  mere  volunteer : 
value  between  them  and  the  land  for  Lockwood  v.  Bishop,  51  How.,  221. 
which  they  were  exchanged,  and  A.  An  assignment  executed  by  the  hus- 
went  into  possession  of  the  premises  band  and  wife,  of  a  policy  of  insurance 
under  the  contract,  and  occupied  them  on  the  life  of  the  husband  in  favor  of 
for  more  than  fifteen  years,  claiming  the  wife,  and  given  as  collateral  secu- 
no  title  thereto  except  by  virtue  of  the  rity  for  the  husband's  indebtedness 
contract,  and  had  them  set  to  him  in  then  existing,  is  a  valid  assignment, 
the  list  and  paid  the  taxes  thereon.  A.  The  reversionary  interest  secured  to 
never  paid  the  difference  and  no  deeds  the  wife  by  a  policy  of  insurance  on 
of  the  lands  were  ever  executed,  and  the  life  of  her  husband,  is  her  sole  and 
finally  A.  surrendered  the  premises  to  separate  property  under  the  fourth 
the  intestate,  and  took  possession  of  section  of  the  insurance  company's 
the  laud  he  let  him  have ;  held,  that  charter,  and  the  act  for  the  better 
A.  acquired  no  title  to  the  premises  by  securing  the  property  of  married 
possession,  and  that,  after  the  surren-  women.  And  she  has,  therefore,  the 
der,  he  had  no  interest  therein  which  policy  being  an  obligation  to  pay  money 
could  be  taken  on  a  debt  existing  before  to  the  wife  after  her  husband's  death, 
the  surrender  :  Adams  v.  FuUam,  47  the  power  to  assign  it.  Nor  is  it  ma- 
Verm.,  558,  48  id.,  592.  terial  that  her  interest  is  contingent  oa 
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lier  surviving  her  husband.  In  that 
case  the  assignee  would  take  it ;  other- 
vriae  the  children  living  at  the  hus- 
band's death  :  De  Ronge  v.  Elliott,  23 
N.  J.  Eq.,  486. 

A  policv  of  insurance  on  the  life  of 
ft  man,  taken  out  in  favor  of  his  wife 
and  children,  vests  the  rights  to  the 
policy  in  them  from  the  date  of  its 
execution :  Matter  of  Rugler,  23  La. 
Ann.,  455. 

If  a  policy  of  insurance  on  the  life 
of  a  married  man  is  made  payable  to 
his  wife,  and  she  dies  before  him, 
leaving  children,  the  administrator  of 
her  estate,  upon  receiving  the  amoant 
of  the  policy  after  the  death  of  the 
husband,  will  hold  it,  under  the  stat- 
utes of  Massachusetts,  if  no  other  trus- 
tee is  appointed,  for  the  benefit  of  the 
children,  and  the  administrator  of  the 
husband's  estate  has  no  interest  there- 
in :  Swan  v.  Snow,  11  Allen,  224. 

A  policy  of  insurance  was  made  on 
the  life  of  a  wife,  payable  to  her  hus- 
band, his  executors,  etc.  The  husband 
died  first ;  held  that,  nevertheless,  on 
the  death  of  the  wife  the  proceeds  of 
the  policy  on  her  life  went  to  her  hus- 
band's executors  :  Estate  of  Hardy,  34 
Leg.  Int.,  873. 

A  policy  on  the  life  of  the  deceased 
was  made  pavable  to  his  daughter,  but 
was  bequeathed  to  his  wife.  Held, 
that  the  right  to  the  proceeds  of  the 
policy  vesteid  in  the  payee  at  the  time 
of  its  execution,  and  that  this  right 
could  not  be  divested  or  controlled  by 
testamentary  disposition :  Rymer  v. 
Swyck,  1  Lack.  Leg.  Rec.,  430. 

A  wife,  holding  a  policy  of  insurance 
on  the  life  of  her  husband,  died,  leav- 
ing surviving  her  husband  and  her 
father  and  mother  and  brothers  and 
sisters.  Afterwards  the  husband  died, 
leaving  surviving  his  father  and  also 
brothers  and  sisters.  Neither  left  chil- 
dren. Held,  that  the  wife  had  such  an 
interest  in,  and  ownership  of,  the  pol- 
icy, and  such  a  right  to  the  proceeds 
as  would,  on  her  death,  descend  to  her 
heirs  though  her  husband  survived  her  : 
Hutson  V.  Merrifield,  51  Ind.,  24. 

Where  a  father  insures  his  life  for 
the  benefit  of  his  children,  one  of 
whom  (a  daughter)  marries  and  dies 
without  issue,  the  husband  of  the  de- 
ceased daughter  is  entitled,  as  her  ad- 
ministrator, to  her  share  of  the  money 
arising  from  the  policy  of  insurance 


upon  the  death  of  the  father :  Conig- 
land  «.  Smith,  79  N.  C.  303,  approving 
Chambers  v.  Payne,  6  Jones'  Eq. ,  276 ; 
Newkirk  v.  Hawes,  5  Jones'  Eq.,  265, 
and  Myers  v.  Williams,  Id. ,  362. 

Where  a  testator  had  caused  his  life 
to  be  insured  by  an  insurance  company, 
whose  charter  contained  a  clause  per- 
mitting them  to  "issue  policies  of  in- 
surance upon  the  life  of  any  person, 
expressed  to  be  for  the  benefit  of  any 
woman,  minor  or  minors,"  which 
should  "enure  to  the  benefit  of  such 
person  or  persons  so  expressed,  *  *  in- 
dependently of  the  one  whose  life  may 
be  thus  insured,  as  well  as  his  or  her 
creditors  ;"  and  the  policy  of  insurance 
declared  the  same  to  be  "  for  the  sole 
and  separate  use  and  benefit  of  his 
three  children,"  naming  them,  the  said 
sum  "  to  the  said  assured,  their  execu- 
tors, administrators  or  assigns  ;'*  and 
he  afterwards,  by  his  will,  gave  and 
devised  the  policy  to  his  executors,  in 
trust  for  certain  different  purposes  : 

Held,  1.  That  the  children  of  the 
person  insured,  so  named,  were  vested, 
upon  the  delivery  of  the  policy,  with 
the  entire  beneficial  interest  in  the  sum 
insured. 

2.  That  such  children,  and  not  the 
executors,  were  entitled  to  the  sum  in- 
sured by  the  policy. 

3.  That  it  was  the  intention  of  the 
legislature  to  remedy  a  defect  in  the 
common  law,  by  the  charter  of  the 
company,  so  as  to  permit  a  man,  while 
prosperous,  to  make  a  certain  and  abso- 
lute provision  for  his  family  in  case  of 
adversity,  and  one  that  should  not  be 
liable  to  any  contingency  arising  from 
his  acts  or  debts :  Rnppert  v.  Union 
Mut.  Ins.  Co.,  7  Robertson's  Rep.,  155. 

Leander  M.  Sprague  insured  his  life 
for  the  benefit  of  his  wife,  her  heirs 
and  assigns,  and  paid  the  premiums 
himself.  He  survived  the  wife  two 
years  and  kept  up  the  premiums. 

Held,  that  the  administrator  of  hus- 
band could  not  prove  his  insolvency  to 
show  that  the  contract  of  insurance 
was  in  fraud  of  creditors. 

Held,  that  the  wife's  administrator 
was  entitled  to  the  proceeds  of  the 
poiiiy. 

Even  if  the  creditors  of  the  husband 
might  recover  the  proceeds  of  the  pol- 
icv, his  administrator  cannot :  Goodrich 
tJ.'Treat,  3  Monthly  Jurist,  153;  S.  C. 
2  Col.,  408. 
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At  common  law,  and  prior  to  the  member,  or  of  both,  to  alter  the  rights  of 

statute  (Wagn.  Stat,  936,  §  15),  the  those  who,  by  the  charter,  are  declared 

wife  had  sach  an  interest  in  the  life  to  be  the  beneficiaries,  except  in  the 

of  her  husband  that   a  policy  taken  mode,  and  to  the  extent  therein,  indi- 

out  by  him  for  her  benefit  would  be  cated. 

valid ;    and  where  the  husband  died  The  widow  of   a   member  of  said 

during  the  life  of  his  wife  it  would  be  company  is  entitled  to  the  fund  re- 

enfor^d.     But    not    as    to  her    legal  quired  by  its  charter  to  be  paid  by  the 

representatives  where  the  husband  sur-  company  at  his  death,  he  having  died 

vived    her.     The    only  ground    upon  leaving  no  child  :   Kentucky  Masonic 

which  the  policy  could  be  sustained  Mut.  Life  Ins.  Co.  v.  Miller's  Adm'r, 

when  issued,   was  the  fact  that  the  18  Bush  (Ky.),  489. 

wife  had  a  right  to  look  to  her  husband  An  assignment  by  a  wife  to  a  creditor 

for  support.     That  object  being  lost  of  her  husband  of  a  policy  of  insurance 

by  her  death,  the  husband  would  not  effected  by  her  in  accordance  with  the 

be  bound  to  continue  the  policy  for  the  Gen.   Sts.,  ch.  58,  §  62,  or  the  N.  Y. 

benefit  of  her   legal    representatives.  St.  of  1866,  ch.  656,  on  her  husband's 

And  he  might  change  the  policy  for  life,  for  a  certain  term,  and,  in  event 

the    benefit    of    a    subsequent    wife :  of  his  death  after  hers,  made  payabl» 

Yambs  v.  Covenant  Mut.  Life  Ins.  Co.,  to  their  child,  cannot  aifect  the  right  of 

50  Missouri,  44.  the  child  to  the  amount  of  the  policy, 

See  Thompson  v.  Cundiff,  11  Bush  upon  the  death  of  the  husband  within 

(Ey.),  567.  that  term,  after  the  death  of  his  wife, 

A  husband  who  takes  out  a  policy  although  made  with  the  assent  of  the 

of  insurance  on  his  life,  payable  after  husband  and  of  the  insurers  :  Knicker- 

his  death,  to  his  "  legal  heirs,"  cannot  bocker  Life  Ins.  Co.  v.  Weitz,  99  Mass., 

make  a  valid  assignment  of  the  policy  157. 

to  third    persons,   but  the  insurance  Where  a  benevolent  association,  or- 

money  will,   on  his  death,  go  to  his  ganized  under  the  general  act  for  the 

widow,   children    and    grandchildren,  incorporation  of  benevolent  societies, 

who  are  the  distributees  of  his  estate,  provides  by  its  constitution  that  upon 

under    the    statutes    of    distribution :  the  death  of  a  member  of  the  society 

Gosling  V.  Cold  well,  2  Tenn.  Leg.  Kep-  each  member  thereof  shall  pay  into  the 

porter  (N.S.),  267  ;   S.  C,  7  Reporter,  treasury  of  the  society  $1,  and  that  tl^e 

410.  sum  thus  realized  shall  be  paid  to  the 

An  acceptance  by  a  wife,  from  her  widow  or  minor  children  of  the  de- 
husband,  of  a  policy  of  insurance  upon  ceased  member,  the  rights  acquired  by 
his  life,  procured  by  him  for  her  bene-  a  person  who  becomes  a  member  of  the 
fit,  without  previous  authority  from  society,  while  such  a  constitution  is  in 
her,  is  a  sufficient  adoption  of  his  act,  force,  does  not  constitute  a  contract  of 
and  constitutes  a  valid  contract  between  insurance  upon  his  life  by  the  society, 
herand  the  company  issuing  the  policy:  and  in  favor  of  the  then  wife  of  the 
Thompson  «.  A.  T.  Life  and  Sav.  Ins.  member,  under  the  statutes  (L.  1840, 
Co.,  46  N.  Y.,  674.  ch.  80;  L.  1858,  ch.  187)  emnowering 

A  certificate  of  membership  in  the  a  wife  to  insure  the  life  of  her  husband, 
Kentucky  Masonic  Mutual  Life  Insur-  and  the  constitution  of  the  society  may 
ance  Company,  obligating  the  company  afterwards  be  changed  so  as  to  make 
to  pay  to  a  membePs  ''heirs,  or  as  he  the  sum  payable  to  any  one  designated 
may  direct  in  his  will,  the  sum  of,"  etc.,  who  will  then  be  entitled  to  the  exclu- 
upon  his  dying  intestate,  did  not  entitle  sion  of  the  widow.  A  provision  of 
his  administrator  to  recover  the  fund  the  constitution  of  such  a  society,  re- 
required  by  the  charter  of  the  company  quiring  a  member  to  designate  the 
to  be  paid  by  the  company  at  his  death,  beneficiary  whom  he  designs  to  have 
The  charter  prescribes  who  may  be-  share  in  the  benevolent  fund  at  his 
come  members  of  the  company  and  death,  is  sufficiently  complied  with  by 
their  obligations,  and  who  shall  be  the  any  form  of  words  that  is  sufficient  to 
beneficiaries  of  the  membership  after  clearly  make  known  his  intention,  and 
the  death  of  the  member,  and  it  is  not  the  addition  of  the  word  "wife"  to 
in  the  power  of  the  company  or  the  the  name  of  the  person  designated,  she 

22  Eng.  Rep.  89 
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not  bt^ing  his  wife,  does  not  make  the  from  the  insarers,  after  deducting  from 

de-signatioQ  ineffectual :  Darian  v.  The  such  amount  his  expenses  of  collecting 

Central  Verein,  etc.,  7  Daly,  168.  the  same,  including  the  expenses  of 

A  wife  insured  the  life  of  her  hus-  taking  out  administration  here,  if  this 
band,  the  amount  payable  to  herself  if  was  the  only  estate  of  the  deceased  in 
living,  if  not,  to  their  children.  She  this  commonwealth :  Gould  «.  Emer- 
died  l}efore  her  husband,  and  one  of  son,  09  Mass.,  154. 
the  children  died  before  him,  leaving  When  A.,  acting  as  the  agent  of  his 
a  child.  Held  that  a  transmissible  in-  wife,  takes  out,  in  her  name  and  for 
terest  vested  in  the  children  upon  the  her  sole  use,  a  policy  of  insurance  on 
issuing  of  the  policy,  and  that  the  child  his  life,  from  a  company  whose  charter 
of  the  deceased  child  took  by  descent  makes  such  policy  the  exclusive  prop- 
the  interest  of  its  parent,  and  was  en-  erty  of  the  wife,  and  exempts  its  pro- 
titled  to  the  portion  of  the  fund  which  ceeds  from  liability  for  the  hnsband's 
the  parent  would  have  received  if  debts,  the  wife  is  as  to  snch  policy  to 
living  :  Continental  Life  Ins.  Co.  «.  be  regarded  as  a  feme  sole.  Where,  in 
Palmer,  42  Conn.,  60 ;  S.  C,  5  Ins.  such  case,  representations  in  regard  to 
L.  J.,  305.  the  condition  of  his  health  are  made  by 

A.  insured  his  life  in  favor  of  his  the  husband,  in  his  application  for  the 

wife,  who  died  intestate  in  his  lifetime,  policy,  which,  by  the  terms  of  the  pol- 

leaving  an  only  child.     A.  afterwards  icy,  are  made  part  thereof,  the  snbse- 

died,  intestate  and  insolvent,  the  child  quent    declarations   of    the   husband, 

surviving  him.     Held,   that    the  pro-  made  pending  his  unauthorized  nego- 

ceeds  of  the  policy  belonged  to  the  tiations  for  the  surrender  of  the  policy, 

estate  of  the  wife,  and  under  the  intes-  and  tending  to  show  the  false  or  frand- 

tate  laws  was  to  be  distributed,  share  ulent  character  of  the  representations 

and  share  alike,  between  her  child  and  upon  which  the  policy  issued,  are  not 

the  estate  of  her  husband  :  Anderson's  competent  evidence,  in  a  suit  brought 

Estate,  85  Penn.  St.  R.,  202 ;  S.  C,  4  by  the  wife  upon  the  policy,  after  the 

Weekly  Note  Cases,  468,  23  Pittsburgh  husband's  death  :   The  Fraternal  Mn- 

L.  J.,  177,  24  id.,  61.  tnal  Life  Insurance  Company  «.  Apple- 

A  married  woman  took  out  a  policy  gate,  7  Ohio  St.,  292. 
of  insurance  upon  the  life  of  her  hus-  A  policy  of  insurance  on  the  life  of 
band,  which  was  made  payable  to  her,  a  husband  was  made  payable  to  the 
her  executors,  administrators  or  as-  wife,  for  her  sole  use,  and  in  case  of 
signs,  and  died  intestate  during  the  her  death  before  his,  to  be  paid  to  her 
lifetime  of  the  husband,  leaving  two  children — a  statute  authorizing  a  has- 
children.  After  the  hjisband's  death,  baud  to  effect  such  an  insurance,  and 
upon  the  distribution  of  the  proceeds  of  protecting  it  from  his  creditors.  The 
the  policy,  the  representative  of  the  wife  died  before  the  husband.  Before 
husband  claimed  one- third  thereof,  her  death  she  made  an  absolute  assign- 
which  claim  was  rejected  by  the  court  ment  of  the  policy  for  a  vidnable  con- 
below.  Held,  that  this  was  error,  and  sideration.  Held  that  her  interest  was 
that  the  estate  of  the  husband  should  contingent  on  her  surviving  her  hus- 
have  been  awarded  the  one-third  of  the  band,  and  that,  on  her  death  before 
fund:  Deginther's  Appeal,  83  Penn.,  his,  her  interest  was  gone. 
St.  R.,  837 ;  S.  C,  34  Leg.  Int„  86.  Whether  the  policy  was  assignable 

A  policy  of  life  insurance  expressed,  at  all  before  the  decease  of  the  bas- 
in accordance  with  the  Gen.  Sts.,  c.  58,  band;    qxiere.   Conn.    Mut.   Life   Ina. 
§  62,  to  be  for  the  benefit  of  the  widow  Co.  v.  Burroughs,  84  Conn.,  805. 
and  child  of  the  assured,  cannot  be  A  policy  of  insurance  was  taken  by 
affected  by  his  will.  a  wife  on  the  life  of  her  husband,  iii 

If    a  policy  of   life   insurance,   ex-  favor  of  and  made  payable  to  her  chil- 

pressed  to  be  for  the  benefit  of  the  dren.     After  the  payment  of  several 

widow  and  child  of  the  assured,  is  made  premiums  she  assigned  this  policy  in 

payable,  upon  his  death,  to  his  execu-  payment  of  a  debt  of  her  husband,  and 

tor,  the  executor  is  liable  to  the  child,  thereupon  the  assignee    paid  several 

for  money  had  and  received    to  the  successive  premiums.     After  the  death 

chi}()'s  use,  for  the  child's  share  of  the  of  the  husband  the  children  filed  their 

amount  of  the  policy  collected  by  him  bill,  claiming  tl^e  yrhole  sum  insured. 
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Held,  that  they  were  entitled  only  to  fully  refuse  to  receive  premiams  due 
the  value  of  the  policy  at  the  time  of  on  a  life  policy,  the  assured  may  treat 
its  assignment,  on  the  ground  that  the  the  policy  as  at  an  end,  and  may  re- 
gift  from  the  mother  to  them  was  exe-  cover  back  all  the  premiums  paid  un- 
cuted  only  to  that  extent :  Landrum  «.  der  it. 

Knowles,  23  N.  J.  £q.,  594  ;  Baker  v.  Where  the  life  of  a  husband  is  in- 

Tounf ,  47  Missouri,  453.         '  sured  for  the  benefit  of  the  wife,  the 

And  see  Charter  Oak  v.  Brant,   47  policy  is  not  necessarily  determined  by 

Mo.,  419,  where  the  husband  paid  more  the  wife's  obtaining  a  divorce  from  the 

premium  from  his  estate  than  the  stat-  husband  ;  she  may  still  have,  it  seems, 

ute  authorized.  an  insurable  interest  in  the  life  of  the 

Dr.  A.,  then  of  New  Hampshire,  in  divorced  husband  that  will  support  the 

December,    1846,  obtained    from    the  policy:  McKee  t>.  Phoenix  Ins.  Co.,  28 

M.  B.  Life  Ins.  Co. ,  of  Newark,  New  Missouri,  883. 

Jersey,  a  policy  of  insurance  upon  his  Where  one,  as  the  agent  of  his  re- 
life  for  $2,600,  in  favor  of  his  then  puted  wife,  represented  to  an  insurance 
wife  8. ,  with  the  nsual  clauses  vacating  company  that  she  was  his  wife,  and 
the  policy  for  the  failure  to  pay  at  the  effected  an  insurance  upon  his  own  life 
day  the  annual  premiums,  and  forfeit-  in  her  name,  as  her  a^ent,  for  her  ben- 
ing  all  previous  payments.  About  the  efit,  and  the  truth  of  the  case  was,  that 
year  1850,  Dr.  A.  removed  to  Virginia,  the  marriage  was  void  by  reason  of  the 
where  he  lived  until  his  death.  His  reputed  wife  having  a  former  lawful 
wife  S.  died  about  two  years  after  her  husband  living  at  the  time  of  the  sec- 
marriage,  leaving  a  child,  who  died  an  ond  marriage  :  Held,  that  the  policy  is 
infant ;  and  Dr.  A.  was  twice  married  not  void  by  reason  of  the  illegality  of 
after  her  death.  He  P&id  the  premi-  the  last  marriage,  unless  it  further  ap- 
ums  regularly  up  to  December,  1861 ;  pears  that  the  said  reputed  husband 
after  his  removal  to  Virginia  paying  to  and  wife  knew,  at  the  time  the  policy 
the  agent  there  ;  and  he  offered  to  pay  was  effected,  that  at  the  time  of  their 
to  the  agent  the  premium  for  Decern-  supposed  marriage  the  lawful  husband 
l)er,  1861,  but  the  a^ent  declined  to  of  the  wife  was  living  and  the  mar- 
receive  it  until  he  could  hear  from  the  riage  illegal,  and  failed  to  inform  the 
company ;  but  he  took  his  note  for  it.  company  of  the  fact :  The  Equitable 
Dr.  A.  died  in  November,  1862,  and  Life  Assurance  Company  v.  Patison,  41 
his  widow  qualified  as  his   adminis-  Georgia,  838. 

tratrix,    and   she,    as   administratrix,  So  also  a  suit  in  equity  will  lie  to 

brought  this  suit  against  the  company,  have  a  policy  of  insurance  declared  ex- 

to  recover  the  amount  of  the  policy,  isting  and  in  force  :  Meyer  v,  Knicker- 

Held,  1.  The  company  is  bound  to  bocker,  78  N.  Y.;516;  Day  v.  Connec- 

f>ay  the  amount  of  the  policy,  less  the  ticut,  etc.,  45  Conn.,  4B0. 

ast  unpaid  premium.  See  also  Dungan  v.  Mutual,  etc.,  46 

2.  Dr.  A.  liaving  paid  the  premiums  Md.,  469. 

for  thirteen  years  after  the  death  of  his  So  also  may  recover,  1,  the  present 

wife  S.,  his  administratrix  is  entitled  value  of  the  policy;  2,  may  tender  pre- 

to  recover  the  money  for  the  benefit  of  minms  till  death,  i&nd  recover  amount 

his  estate  :  Mut.  Benefit  Life  Ins.  Co.  of  policy:  Day  v.  Connecticut,  etc.,  45 

c.  Atwood's  Adm'x,  24  Gratt.,  497.  Conn.,  480. 
Should  an  insurance  company  wrong- 
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[6  Chancery  Division,  130.] 
V.C.B.,  June  7,  1877. 

130]  *Bagnall  V.  Carlton. 

[1875      B.      224.] 

Charging  Order — DthUum  in  prcesenii  nolvendum  in  fvhtro. 

Upon  jndf^ent  in  an  action  declaring  that  the  defendant  is  liable  to  pAj  to  the 
plaintiff  a  certain  sum,  and  decreeipg  payment  to  be  made  on  or  before  that  daj 
three  months,  the  plaintiff  is  at  once  entitled,  under  1  dk  2  Vict.  c.  110,  s.  14,  to 
obtain  a  charging  order  upon  stock  and  shares  standing  in  the  name  of  the  defendant. 

Motion  on  behalf  of  the  defendant,  Albert  Grant,  to  dis- 
charge an  order  nisi  of  the  19th  of  May,  1877,  charging  a 
sum  of  £10,000  deferred  stock  of  the  Bristol  Port,  &c.,  Com- 
pany, and  all  other  stock  or  shares  of  the  same  company 
standing  in  the  names  of  the  defendants  Albert  and  Maurice 
Grant,  or  of  G.  S.  Lloyd  and  Timothy  Kenrick,  or  either  of 
them,  in  the  books  of  the  company,  with  payment  of  the 
sam  of  £85,000  and  interest,  by  the  judgment  in  this  cause, 
on  the  25th  of  April,  1877,  ordered  to  be  paid  by  the  defen- 
dants Albert  Grant  and  James  Carlton. 

By  the  judgment  of  the  Vice-Chancellor  on  the  25th  of 
April,  1877,  it  was  declared  that  the  defendants  James 
Carlton  and  Albert  Grant  were  jointly  and  severally  liable 
to  pay  to  the  plaintiffs  the  sum  of  £85,000,  with  interest 
thereon  at  4  per  cent,  per  annum  from  the  26th  of  April, 
1873,  until  payment,  and  the  decree  ordered  payment  to  be 
made  on  or  before  the  25th  of  July,  1877. 

The  defendants  Albert  and  Maurice  Grant,  who  carried  on 
business  in  partnership  as  bankers  at  24  Lombard  Street, 
were  in  June,  1876,  interested  in  a  sum  of  £10,000  deferred 
stock  of  the  Bristol  Ports  Channel  Dock  Company,  standing 
in  the  names  of  Sampson  Lloyd  and  Timothy  Kenrick  in  the 
books  of  the  company. 

On  the  19th  of  May,  1877,  the  plaintiffs  obtained  an  order 
nisi  under  1  &  2  Vict.  c.  110,  charging  the  stock  in  question 
with  payment  of  the  £85,000  and  interest,  and  the  usual  in- 
junction restraining  the  company  and  the  defendants,  in 
wliose  name  the  stock  was  standing,  from  permitting  or 
131]  making  any  transfer  of  *the  stock  in  the  meantime, 
and  until  the  order  should  be  made  absolute  or  should  be 
discharged. 

The  defendant  Albert  Grant  now  moved  to  discharge  this 
order. 

Sir  H,  Jackson^  Q.C.,  and  Eoeritt^  in  support  of  the  mo- 
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tiou:  A  judfjfQient  creditor  is  not  entitled  to  a  charging 
order  before  the  time  at  which  the  money  has  become  actu- 
ally payable.  In  this  case  no  sum  is  now  payable,  there 
being  only  a  declaration  that  a  particular  sum  is  payable  on 
the  26th  of  July,  1877,  and  a  decree  for  payment  on  that  day. 

The  intention  of  1  &  2  Vict.  c.  110,  s.  14,  as  appears  by 
the  preamble  to  sect.  11,  is  to  give  to  a  charging  order  the 
same  effect,  and  to  place  the  judgment  creditor  in  the  same 
position  exactly  as  if  the  judgment  debtor  had  given  him  a 
charge  or  mortgage  under  his  hand  to  secure  the  debt  which 
has  already  become  payable.  But  it  could  not  have  been 
intended  to  give  a  judgment  creditor  any  right  to  put  his 
remedy  in  force  prospectively.  The  charging  order,  which 
wlien  made  absolute  relates  back  and  operates  from  the 
making  of  the  order  nisi^  JSaly  v.  Barry  {^\  by  attaching 
and  locking  up  the  property  of  the  debtor,  might  put  it  out 
of  his  power  to  comply  with  the  order  of  the  court  for  pay- 
ment of  the  £85,000. 

Kay^  Q.C.,  and  Russell  Roberts^  for  the  plaintiffs:  The 
effect  of  a  judgment,  which  by  1  &  2  Vict.  c.  110,  s.  18,  is 
extended  to  all  decrees  or  orders  of  courts  of  equity,  is  to 
create  debitum  in  prcBsenti  solvendum  in  futuro,  fe v  1  & 
2  Vict.  c.  110,  s.  13,  it  operates  as  a  charge  upon  all  lands 
and  other  property  of  or  to  which  the  person  against  whom 
judgment  has  been  entered  up  shall  at  the  time  be  seised 
or  entitled,  and  by  sect.  14  the  judgment  creditor  is  enabled 
to  obtain  an  order  charging  stock  and  shares  in  the  public 
funds  and  public  companies  belonging  to  the  debtor,  and 
this  charging  order  may  be  obtained  although  the  judment 
debt  is  not  actually  payable  until  a  future  day.  Young- 
husband  v.  Oisborne  (■) ;  and  in  order  to  secure  an  amount 
of  costs  before  they  have  been  actually  taxed:  Burns  v. 
Irving  {*).  By  *granting  this  motion  the  defendant  [132 
would  have  the  opportunity  of  defeating  the  decree  by  mak- 
ing away  with  this  property  in  the  meantime. 

Sir  £[.  Jackson^  in  reply. 

Some  discussion  took  place  as  to  the  form  of  the  order, 
and  Seton(*)  was  referred  to  as  showing  that  the  injunction 
was  not  continued  after  the  order  was  made  absolute. 

Bacon,  V.C:  I  entertain  no  doubt  pn  this  question. 
When  the  words  of  the  statute  [to  which  his  Lordship  re- 
ferred] are  considered,  to  say  that  it  was  the  intention  of  the 
Legislature,  after  an  order  had  been  made  for  payment, 
that  the  debtor  should  be  allowed  in  the  meantime  to  do 

(•)  Law  Rep.,  8  Ch.,  462.  (»)  8  Ch.  D.,  291. 

(•)  1  De  G.  A  Sm.,  209.  (*)  4th  ed.,  vol  i,  pp.  806,  806. 
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what  he  pleased  with  property  which,  in  the  eye  of  the  law, 
was  the  property,  of  the  creditor,  would,  in  my  opinion,  be 
against  tne  plain  enactment  of  the  act  of  Parliament,  and 
nothing  could  be  more  opposed  to  common  sense.  I  think 
the  matter  too  plain  for  discussion,  and  that  there  is  do 
ground  for  this  application.  Tounghusband  v.  Oisborjiei^) 
IS  a  plain  authority  that  there  may  be  a  charging  order  in 
respect  of  a  judgment  debt  made  payable  on  a  future  day. 
In  this  case  a  delay  of  three  months  was  given  in  order  to 
allow  time  for  an  appeal.  The  charging  order  was  perfectly 
right,  and  in  all  respects  consistent  with  common  sense,  and 
must  be  made  absolute  against  the  defendant  Grant,  whose 
motion  is  refused  with  costs. 

Solicitors :  Tucker  &  Lake  ;  Ashurst,  Morris^  Crisp  &  Co, 

(»)  1  De  G.  A  Sm.,  209. 


[6  Chancery  Division,  188.] 
V.C.B.,  July  21, 1877. 

133]  *Li  re  Redfern. 

Redfern  v.  Bryning. 

[1877    R.    70.] 
WiU — Construction — Omission  in  WiU  supplied  by  Jnfermee, 

Testator,  having  two  sons  and  five  daughters,  hy  his  will  directed  the  residue  of 
his  real  and  personal  estates  to  be  divided,  as  a  mixed  fund,  into  sevenths,  and 
bequeathed  one  seventh  to  his  son,  and  another  to  the  other  son.  He  then  bequeathed 
"  the  remaining  five  sevenths "  upon  trust  during  the  respective  lives  of  his  daugh- 
ters, Elizabeth,  Sarah,  Eliza,  Mary  and  Hannah,  to  invest  and  pay  the  income  into 
the  proper  and  respective  hands  of  his  said  daughters  (aeain  naming  them)  in  equal 
shares  for  their  separate  use.  He  then,  from  and  after  the  death  of  Elizabeth,  gave 
one  fifth  of  the  fund  to  the  children  of  Elizabeth ;  from  and  after  the  death  of  Swah. 
another  fifth  to  the  children  of  Sarah ;  from  and  after  the  death  of  Eliza,  another 
fifth  to  the  children  (not  of  Eliza,  but)  of  Mary ;  and  from  and  after  the  death  of 
Hannah,  another  fifth  to  the  children  of  Hannah.  He  further  gave  directions,  until 
the  *'  part  or  share  of  the  said  trust  moneys  of  the  issue  of  any  of  my  said  daughters'* 
should  become  payable,  to  apply  the  tome  by  way  of  maintenance. 

The  court,  holding  that  a  clause  giving  to  the  children  of  Eliza  an  interest  in  one 
fifth  of  the  trust  fund  similar  to  that  which  was  given  to  the  children  of  the  other 
four  daughters,  and  giving  the  children  of  Mary  a  like  interest  on  the  death  not  of 
Eliza  but  of  Mary,  had  been  accidentally  omitted,  declared  that  the  will  must  be 
read  as  if  it  contained  the  omitted  clause. 

Motion  for  judgment.  Thomas  Redfern  died  on  the 
28th  of  July,  1854,  having  by  will,  dated  the  20th  of  April, 
1854,  devised  to  trustees  all  his  real  and  personal  estate 
whatsoever  and  wheresoever,  upon  trust  to  sell  and  convert, 
and  stand  possessed  of  the  residue  upon  trust  as  to  one 
seventh  part  thereof  for  his  son  Joseph  absolutely  ;  and  as 
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to  another  seventh  for  his  son  Thomas  absolutely.  As  to 
the  remaining  five  sevenths  testator  directed  liis  trustees, 
**  during  the  respective  lives  of  my- daughters,  Elizabeth, 
now  the  wife  of  Richard  Kirkham,  Sarah,  Eliza  now  the 
wife  of  John  Bramall,  Mary  and  Hannah,"  to  invest  the 
same  as  therein  mentioned,  and  **  during  the  respective  lives 
of  my  daughters"  to  pay  the  income  of  the  securities  as  the 
same  should  arise  '*into  the  proper  and  respective  hands 
of  my  said  daughters,  Elizabeth,  Sarah,  Eliza,  Mary  and 
*Hannah,  in  equal  shares,"  or  as  they  respectively  [134 
should  appoint,  '*  for  the  sole  and  separate  uses  of  my  said 
daughters  Elizabeth,  Sarah,  Eliza,  Mary  and  Hannah  re- 
spectively." Testator  then  proceeded  as  follows,  with  the 
exception  of  the  clause  in  brackets,  which  it  was  suggested 
had  been  accidentally  omitted,  and  which  the  claim  asked 
that  the  court  should  supply : — 

*' And  from  and  immediately  after  the  decease  of  my  said 
daughter  Elizabeth,  they  my  said  trustees  or  trustee  do  and 
shall  stand  possessed  of  and  interested  in  the  said  trust 
moneys,  stocks,  funds  and  seourities,  upon  trust  as  to  one 
equal  fifth  part  or  share  thereof  for  all  and  every  the  chil- 
dren of  my  said  daughter  Elizabeth,  if  more  than  one,  in 
equal  shares  and  proportions  as  tenants  in  common ;  and  if 
there  shall  be  but  one  such  child,  then  upon  trust  for  such 
only  child,  for  their,  his  and  her  absolute  use  and  benefit. 
And  from  and  immediatelv  after  the  decease  of  my  said 
daughter  Sarah,  as  to  another  equal  fifth  part  or  share  of 
the  said  trust  moneys,  upon  trust  for  all  and  every  the  child 
and  children  of  my  said  daughter  Sarah,  if  more  than  one, 
in  equal  shares  and  proportions  as  tenants  in  common  ;  and 
if  there  shall  be  but  one  such  child,  then  upon  trust  for 
such  only  child,  for  their,  his  and  her  absolute  use  and 
benefit.  And  from  and  immediately  after  the  decease  of  my 
said  daughter  Eliza,"  [then  as  to  another  equal  fifth  part 
or  share  of  the  said  trust  moneys  upon  trust  for  all  and 
every  the  child  and  children  of  my  said  daughter  Eliza,  if 
more  than  one,  in  equal  shares  and  proportions  as  tenants 
in  common ;  and  if  there  shall  be  but  one  such  child,  then 
upon  trust  for  such  only  child,  for  their,  his  and  her  abso- 
lute use  and  benefit.  And  from  and  imnaediately  after  the 
decease  of  my  said  daughter  Mary,]  ''then  as  to  another 
equal  fifth  part  or  share  of  the  said  trust  moneys,  upon 
trust  for  all  and  every  the  child  and  children  of  my  said 
daughter  Mary,  if  more  than  one,  in  eaual  shares  and  pro- 
portions as  tenants  in  common ;  and  ii  there  shall  be  but 
one  such  child,  then  upon  trust  for  such  only  child,  for 
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their,  his  and  her  absolate  use  and  benefit.  And  from  and 
immediately  after  the  decease  of  my  said  daughter  Hannah, 
then  as  to  another  equal  fifth  part  or  share  of  the  said  trust 
moneys,  upon  trust  for  all  and  every  the  child  and  children 
of  my  said  daughter  Hannah,  if  more  than  one,  in  equal 
135]  shares  and  proportions  as  tenants  in  ^common  ;  and 
if  there  shall  be  but  one  such  child,  then  upon  trust  for 
such  only  child,  for  their,  his  and  her  own  use  and  benefit." 

Testator  then  gave  a  direction  as  to  the  destination  of  the 
rents  of  the  real  estate  until  sale ;  and  proceeded  thus : 
"Provided  always,  and  I  do  hereby  will  and  direct,  that  it 
shall  be  lawful  for  my  said  trustees  or  trustee  in  the  mean- 
time, until  the  legacy  or  legacies,  part  or  share  of  the  said 
trust  moneys  of  the  issue  of  any  of  my  said  daughters,  shall 
become  payable  by  virtue  of  this  my  will,  to  lay  out  and 
invest  the  same  in  their  or  his  own  names  or  name  in  the 
securities  aforesaid,  or  any  of  them  ;  and  from  time  to  time 
to  alter,  vary  and  transfer  the  same  for  or  into  other  securi- 
ties of  a  like  nature  when  and  as  often  as  they  or  he  shall 
think  fit,  the  legacy  or  legacies,  part  or  share  of  such  issue, 
or  any  of  them,  and  to  pav  or  apply  the  interests,  dividends, 
stocks,  funds  and  annual  produce  thereof,  or  a  competent 
,  part  thereof,  according  to  the  discretion  of  the  trustees  or 
*  trustee,  in  the  maintenance,  education  and  bringing  up  of 
such  issue." 

The  writ  was  issued  bv  the  trustees  of  the  will  against  the 
heir-at-law  and  next  of  kin,  the  children  (three)  of  testator's 
daughter  Eliza,  and  the  child  of  Mary,  claiming  a  declara- 
tion, who,  according  to  the  construction  and  in  the  events 
which  had  happened,  were  entitled  to  the  share  given  to 
the  testator's  daughter  Eliza  for  life ;  and  the  statement 
of  claim  alleged  that  the  will  must  be  read  and  construed  as 
if  the  words  in  brackets  above  were  contained  in  the  will, 
and  claimed  a  declaration  accordinglv. 

The  defendants,  representing  the  heir-at-law  and  next  of 
kin,  stated  in  defence  that  they  believed  there  must  have 
been  some  accidental  omission  in  drawing  or  copying  the 
will,  and  that  the  presumable  intention  of  the  testator  was 
such  as  was  expressed  in  the  statement  of  claim ;  and  they 
submitted  ;  but  as  some  of  the  persons  claiming  under  the 
heir-at-law  were  infants,  they  were  unable  to  consent. 

Ingle  Joyce^  for  the  plaintiffs. 

Orosvenor  Woods^  for  the  first  defendants,  representing 
the  heir-at-law  and  next  of  kin. 

136]  *Sir  H.  Jackson^  Q.C.,  and  Procter^  for  Eliza's 
children :    The  intention  to  provide  for  the  children  of  all 


VoL  VI.]  CHANCERY  DIVISION.  713 

'  - 

V.C.B.  In  re  Redfern.      Redfern  v.  Bryning.  1877 

the  daughters  alike  is  suflSciently  apparent  from  the  main- 
tenance clause ;  and  is  borne  out  by  the  language  in  other 
parts  of  the  will.  The  court  has  jurisdiction  to  supply  an 
omission  arising  from  accident:  Sweeting  v.  Prideaux  (*). 
The  case  of  In  re  DanieVs  Settlement  Trusts  (')  was 
stronger,  being  that  of  a  deed.  The  latest  authority  is 
Oreenwood  v.  Oreenwood  ('). 

Kay^  Q.C.,  and  Finch^  for  the  child  of  Mary. 

Bacon,  V.C:  This  is  one  of  those  difl5cult  tasks  which 
the  construction  of  wills  imposes  on  the  court,  but  there  is 
a  great  deal  of  authority  and  guida,nce  which  enable  the 
court  to  discharge  that  duty  with  reasonable  satisfaction. 

Now,  no  doubt  the  mere  letter  of  the  will,  or  any  other 
instrument,  is  not  to  be  adhered  to  if  a  contrary  significa- 
tion can  be  suggested  by  the  whole  context  of  the  instru- 
ment. The  spirit  is  to  prevail,  and  the  letter  is  not  to  be 
allowed  to  kill.  That  I  take  to  be  a  plain,  clear  canon  of 
construction.  There  is  the  other  rule  which  the  court  always 
acts  upon,  namely,  not  to  impute  to  a  testator  the  intention 
of  dying  intestate. 

Then  there  is  no  decision,  that  I  know  of,  adverse  to  the 
contention  of  Sir  Henry  Jackson,  other  than  the  decision  of 
the  Master  of  the  Rolls  in  In  re  DanieVs  Settlement  Trusts , 
which  was  reversed  on  appeal.  Therefore,  it  cannot  be  said 
that  it  is  in  the  way  of  the  construction  I  am  called  upon 
by  Sir  Henry  Jackson  to  put  upon  the  will  in  this  case. 
There  is  not  any  case  that  can  be  referred  to,  that  I  know 
of,  in  which  the  mere  letter  has  been  allowed  to  prevail 
over  the  plain  sense  of  the  instrument. 

Now,  the  testator  in  this  case,  having  seven  children  to 
provide  for,  makes  an  equal  division  of  all  his  estate  among 
those  seven  children.  That  is  the  plain  meaning  and  inten- 
tion of  the  will.  To  his  two  sons  he  gives  shares  without 
any  limitation,  and  as  to  the  daughers  he  seems  to  have 
carefully  provided  that  the  income  *8hall  be  only  [137 
theirs  during  their  lives,  and  that  the  enjoyment  of  the 
income  shall  be  protected  against  the  marital  influence,  and 
then,  having  first  given  to  his  daughters  interests  for  life  in 
equal  shares,  he  provides  that,  upon  their  death,  their  chil- 
dren shall  succeed  to  their  shares.  That  is  the  general  scope 
and  intention  of  the  will.  Then,  having  provided  for  the 
children  of  two  of  his  daughters,  Elizabeth  and  Sarah;  when 
he  comes  to  his  third  daughter,  £liza,  he  expresses  himself 

0)  2  Ch.  D.,  418;  16  Eng.  R.,  821.  (»)  1  Oh.  D.,  875;  16  Eng.  R.,  794. 

(»)  6  Ch.  D.,  964. 

22  Eng.  Rep.  90 
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(that  is  to  say,  he  is  made  to  express  himself)  thns:  **and 
from  and  immediately  after  the  decease  of  my  said  daughter 
Eliza,  then  as  to  another  equal  fifth  part  or  share  of  the  said 
trust  moneys  upon  trust  for  all  and  every  the  child  and 
children  of  my  said  daughter  Mary."  There  is  no  reason 
that  can  be  suggested  for  that ;  and  if  that  is  to  prevail, 
then  the  testator  dies  intestate  as  to  the  interest  which  he 
meant,  or  I  assume  he  meant,  Eliza's  children  to  take  after 
the  death  of  their  mother.  Can  I  impute  any  such  intention 
to  the  testator  on  reading  the  whole  of  this  will  ?  and  can  I, 
with  propriety,  do  so  when  I  look  especially  to  that  pro- 
vision for  the  maintenance  of  the  infant  children  after  the 
death  of  their  mother,  which  is  expressed  in  these  words? 
'*I  direct  that  it  shall  be  lawful  for  my  said  trustees  or 
trustee  in  the  meantime  until  the  legacy  or  legacies,  part  or 
share  of  the  said  trust  moneys  of  the  issue  of  any  of  my  said 
daughters,  shall  become  payable  by  virtue  of  this  my  will, 
to  lay  out  and  invest  the  same  in  their  or  his  own  names  or 
name  in  the  securities  aforesaid,  or  any  of  them,  and  from 
time  to  time  to  alter,  vary  and  transfer  the  same  for  or  into 
other  securities  of  a  like  nature  when  and  as  often  as  they 
or  he  shall  think  fit,  the  legacy  or  legacies,  part  or  share  of 
such  issue  or  any  of  them,  and  to  pay  or  apply  the  interest, 
dividends,  stocks,  funds  and  annual  produce  thereof,  or  a 
competent  part  thereof,  according  to  the  discretion  of  the 
trustees  or  trustee,  in  the  maintenance,  education  and  bring- 
ing up  of  such  issue,"  that  is  to  say,  the  issue  of  the  five 
daughters.  I  think  that  upon  a  reasonable  construction  of 
the  words  which  the  testator  has  used,  the  words  which  are 
suggested  by  the  statement  of  claim  ought  to  be  read  as  if 
they  were  inserted  in  the  will.  If  I  were  to  do  otherwise  I 
should  be  going  against  the  canon  of  construction,  that  I  am 
to  gather  the  meaning  of  the  testator  from  the  words  in 
13oJ  which  he  has  expressed  his  meaning.  *I  am  not  to 
be  deterred  by  any  accidental  omission  from  putting  the 
true  signification  on  the  will,  and  I  am  not  to  substitute  what 
some  blundering  attorney's  clerk  or  law  stationer  has  written 
in  this  will,  and  treat  that  blunder  as  if  it  was  the  intention 
of  the  testator.  I  do  not  hesitate  in  the  slighest  degree, 
therefore,  to  adopt  the  rule  which  Vice-Chancellor  Hall  ex- 
pressed in  Suoeeting  v.  Prldeaux  (*),  that  the  testator  must 
necessarily  have  meant  what  the  mere  letter  of  the  will  does 
not  express.  I  think,  therefore,  that  the  will  ought  to  be 
read  as  if  it  was  expressed  in  the  terms  suggested  in  the 
statement  of  claim. 

O  2  Ch.  D.,  418  ;  16  Eng.  R,  821. 
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There  will  be  a  declaration  accordingly;  and  the  costs  of 
all  parties  as  between  solicitor  an<^  client  will  come  oat  of 
the  general  estate,  so  far  as  it  is  undistribnted. 

Solicitors:  Oregory^  Mowcliffes  &  RawUy  agents  for 
Charnley  &  Finch,  I^reston,  and  for  Welsby,  Hfll  &  Co., 
Southport;  Dangerfield  <fe  BlythCy  agents  for  William 
Smith,  Stockport. 


[6  Chancery  Division,  189.] 
V.C.H.,  June  8,  1877. 

*LowNDES  V.  Norton.  [139 

[1862     L.     41.] 

.  Tenania  fen'  lift  tn  8ucce9$ion  and  Tenant  in  Tail — CuUing  down  Treea^Improve- 
ment  of  JStiate —  Wtute,  Impeachment  of — Fundi  in  Court, 

An  equitable  tenant  for  life  impeachable  for  waste  cut  timber  not  otherwise  than 
in  due  course  of  management.  The  proceeds  had  been  brought  into  court  and  the 
income  ordered  to  be  paid  to  her.  On  her  death  her  son,  bemg  the  next  tenant  for 
life  dispunishable  for  waste,  petitioned  for  payment  to  him  of  the  timber  money  in 
court : 

Hddt  that  he  was  entitled  to  the  money,  as  he  would  have  been  entitled  to  the 
trees  which  produced  it 

Petition.  Thomas  Lowndes,  who  died  in  November, 
1840,  by  his  will,  dated  the  19th  of  Jnne,  1840,  after 
appointing  two  execntors,  named,  and  making  certain  dispo- 
sitions of  parts  of  his  estate,  devised  all  his  other  heredita- 
ments to  Sir  R.  P.  Jodrell  and  Thomas  M.  Wilson  (the 
execntors)  and  their  heirs,  to  the  use  of  G.  A.  Clayton,  the 
plaintiff,  who  had  assumed  the  name  of  Lowndes,  for  life 
without  imi)eachment  of  waste,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainders  over. 

By  a  codicil  dated  in  September,  1840,  the  testator  revoked 
the  devise  as  to  parts  of  the  same  hereditaments,  and  de- 
vised them  to  the  same  trustees,  during  the  life  of  his  daugh- 
ter Isabella,  the  wife  of  James  Norton,  without  impeachment 
of  or  for  any  manner  of  waste  other  than  voluntary  waste, 
upon  trust  to  pay  to  or  permit  her  to  receive  the  rents  and 
profits  during  her  life  for  her  separate  use,  arid  after  her 
decease  he  devised  the  same  hereditaments  to  the  use  of 
R.'  T.  L.  Norton,  the  son  of  his  daughter,  for  life  without 
impeachment  of  or  for  any  manner  of  waste  other  than  vol- 
untary waste,  with  remainders  over. 

By  a  deed  dated  the  5th  of  November,  1840,  the  testator, 
being  desirous  of  making  further  provision  for  his  daughter 
and  ner  son,  conveyed  certain  freehold  and  copyhold  here- 


716  CHANCERY  DIVISION.  •  [VoL  VL 

1877  Lowndes  v.  Norton.  V.C.IL 

ditaments  to  E.  Gatty,  to  the  use  of  Gatty  daring  the  life  of 
Isabella  Norton,  upon  trust  to  pay  to  or  permit  her  to  receive 
the  rents  and  profits  during  her  life  for  her  separate  use, 
without  power  of  anticipation,  and  after  her  decease  to  the 
140]  use  of  James  Norton  for  life  without  *impeachment 
of  waste,  with  remainder  to  the  use  of  the  daughters  son 
(R.  T.  L.  Norton)  for  life  without  impeachment  of  waste, 
with  remainder  to  the  plaintiflf  for  life,  and  to  his  first  and 
other  sons  in  tail,  and  an  ultimate  remainder  to  the  grantor 
in  fee. 

Isabella  Norton,  after  the  death  of  the  testator,  was  i)er- 
mitted  by  Gatty  to  receive  the  rents  and  profits  of  the  here- 
ditaments comprised  in  the  indenture  of  November,  1840. 
Upon  the  lands  comprised  in  the  indenture  of  November, 
1840,  were  standing  and  growing  a  large  quantity  of  trees. 
Mrs.  Norton  directed  that  a  great  number  should  be  cut 
down  and  sold,  and  she  advertised  many  more  for  sale  by 
auction.  The  bill  in  this  cause  was  filed  to  restrain  that 
sale,  and  for  an  account  of  the  trees  which  had  been  cut  down 
and  sold,  and  for  costs  of  the  suit  against  Mrs.  Norton. 

Mrs.  Norton  by  her  answer  submitted  that  she  had  been 
made  b^  the  deea  dispunishable  of  waste ;  and  further,  that 
the  cuttings  of  the  trees  had  been  for  the  advantage  of  the 
trees  left  standinfi^,  and  of  the  estates.  The  decree  made  in 
April,  1864,  by  V  ice-Chancellor  Stuart  dismissing  the  bill 
was  appealed  against,  and  the  Lords  Justices,  on  the  8th  of 
July,  1864,  declared  that  Mrs.  Norton,  as  tenant  for  life, 
was  not  dispunishable  for  waste.  The  injunction  which  had 
been  granted  was  continued,  and  a  sum  of  money,  £2,865 
11^.  62.,  which  had  been  received  for  the  timber  cut  and  sold 
was  ordered  to  be  and  was  paid  into  court  to  the  credit  of 
the  cause,  **The  timber  account,"  and  the  trees  so  cut  by 
Mrs.  Norton  '*  not  appearing  to  the  court  to  have  been  cat 
by  her  otherwise  than  in  a  due  course  of  management"  of 
the  hereditaments  comprised  in  the  deed  of  November,  1840, 
it  was  ordered  that  the  interest  accruing  on  the  fund  (out  of 
which  the  costs  had  been  paid)  should  be  paid  to  Mrs.  Nor- 
ton during  her  life^ 

Mrs.  Norton  died  in  April,  1877.  Her  husband,  James 
Norton,  died  in  October,  1853.  This  was  a  petition  pre- 
sented by  R.  T.  Lowndes  Norton,  their  son,  praying  that, 
after  i)ayment  thereout  of  the  costs  and  succession  duty, 
the  residue  of  the  fund  standing  to  the  above  account,  in 
court,  might  be  transferred  to  him. 

Hastings^  Q.C.,  ^nd.  Ingle  Joy ce^  for  the  petitioner,  after  re- 
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ferring  to  Lowndes  v,  Norton  (*),  submitted  that  the  law  upon 
this  subject  had  been  settled  by  the  decisions  in  Oent  v.  Jiar- 
rison  C),  Phillips  *v.  Barlow  O,  Waldo  v.  Waldo  {'),  [141 
and  Jodrell  v.  JodrelH^\  and  that  those  decisions  were,  in 
effect,  that  where  timber  was  properly  cut  by  the  first  tenant 
for  life  without  impeachment  of  waste,  he  was  entitled  to  the 
profits  arising  from  the  sale,  but  as  this  was  a  fund  arising 
from  the  sale  of  timber  which  was  cut  before  the  first  tenant 
for  life  without  impeachment  of  waste  came  into  possession 
of  the  hereditaments,  he  was  entitled  to  it.  The  only  ques- 
tion that  could  arise  for  consideration  was  whether  the  tim- 
ber was  properly  cut,  but  the  answer  to  that  would  be  that 
it  was  impossible  to  read  the  order  of  the  Lords  Justices 
without  coming  to  the  conclusion  that  it  was.  Where  trees 
were  improperly  cut  the  tenant  for  life  was  not  allowed  to 
have  the  benefit  of  his  or  her  improper  act,  but  in  this  case 
the  tenant  for  life  was,  on  the  ground  that  it  did  not  appear 
to  the  court  that  the  trees  had  been  cut  by  her  otherwise 
than  in  a  due  course  of  management  of  the  estate,  allowed 
to  have  the  income,  and  the  inference  therefore  was  that  the 
trees  were  properly  cut.  They  also  referred  to'  Honywood 
V.  Honywood  {^)^  and  distinguished  it. 

Dickinson^  Q.C.,  and  Menshaw^  for  the  respondents: 
The  question  in  this  case  is  not  governed  by  Oent  v.  Harri- 
son^ as  the  judgment  Q  shows.  The  trees  were  cut  by  a 
tenant  for  life  who  was  impeachable  for  waste.  She  having 
no  right  to  cut  and  sell  them,  unless  there  be  something  in  the 
case  to  take  it  out  of  the  general  law,  the  preceeds  of  sale  be- 
long to  the  first  owner  of  the  inheritance,  and  not  to  the  next 
tenant  for  life,  though  unimpeachable  for  waste :  Pigot  v. 
Bullock  {*).  But  has  this  case  been  taken  out  of  the  general 
rule,  the  mere  fact  of  the  court  saying  that  it  "  not  appear- 
ing" that  the  trees  had  been  cut  otherwise  than  in  a  due 
course  of  management  (but  not  saying  that  there  was  a  right- 
ful cutting  of  the  trees),  and  therefore  allowing  Mrs.  Norton 
to  have  the  income  during  her  life,  did  not  affect  the  right  of 
the  tenant  in  tail  to  the  corpus.  The  proceedings  show  that 
all  the  court  did  was  not  to  punish  her  for  cutting  the  trees. 
The  next  tenant  for  life  could  not  have  maintained  an  action 
of  trover  for  the  trees,  though  the  tenant  in  tail  could  have 
^brought  such  an  action,  and  by  analogy  he  cannot  [142 
come  here  and  ask  to  be  paid  their  value.     Because  the 

(>)  83  L.  J.  (Ch.),  688.  (»)  Law  Rep.,  7  Eg.,  461. 

(»)  Job.,  617.  («)  Law  Rep.,  18  Eq.,  806 ;  9  Eng.  R.,  819. 

(»)  14  Sim.,'268.  C)  Joh.,  624. 

(*)  12  Sim.,  107.  («)  I  Ves.,  479. 
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Lords  Justices  said  they  would  not  pnnish  Mrs.  Norton, 
they  did  not  interfere  with  the  rights  of  those  in  remaindi^r 
or  alter  the  law  of  the  court,  which  is  that  the  trees  brione 
to  the  owner  of  the  inheritance,  and  therefore  he  is  entitled 
to  this  fund. 

[They  referred  to  Lewis  Bowie's  Case{'),  Bagot  v.  Bo- 
got  ('),  Honywood  v.  Honywood  {*},  Coke  upon  Littleton  ('), 
Odal  V.  Udali^),  and  Mobinson  v.  Litton  i^).^ 

Hall,  V.C:     lam  of  opinion  that  the  petitioner,  a  ten- 
ant for  life  without  impeachment  for  waste,  is  entitled  to 
this  fund,  which  represents  the  proceeds  of  the  trees  cut 
and  sold  by  Mrs.  Norton,  who  was  a  tenant  for  life  not  with- 
out impeachment  for  waste.     Tlie  case  is  in  effect  like  that 
of  Bigot  V.  BuUock  {^),  though  in  one  respect  diatiugaish- 
able,  as  there  the  tenant  for  life  sought  to  recover  money 
from  the  estate  of  a  prior  tenant  for  life,  but  here,  through 
the  action  of  a  legal  tenant  for  life  in  remainder,  who  by  his 
application  to  this  court  for  an  injunction  to  restrain  the 
""•""""'  tther  trees,  the  fund  now  in  court  was  secured 
'ed  for  those  who  might  become  entitled  to  iL 
vas  vested  in  a  trustee,  and  the  trees  were  cat 
the  equitable  tenant  for  life — a  lady,  who  was 
vrongdoer.     The  trustee's  duty  was  to  preserve 
against  any  wrongful  cutting  of  timber,  as  well 
■r  those  in  remainder.     The  question  was  brought 
ourt  by  a  tenant  for  life  in  remainder,  and  the 
due  investigation,  ordered  that  the  fund  should 
,  and  the  income  only — according  to  equitable 
■be  paid  to  the  tenant  for  life.     In  so  ordering 
d  not  adopt  the  principle  that  the  property  in 
belonged  to  the  person  who  had  the  first  estate 
ritance.     It  seems  to  me  that  the  view  of  the 
tiat  under  the  circumstances  there  was  a  remedy 
Qjunction  as  to  future  cuttings;  and  that  *tlie 
■eBenting  the  former  cutting  of  trees  should  be' 
lo  that  the  rights  of  all  parties  in  respect  of  the 
be  treated  and  dealt  with  as  if  they  had  re- 
;s.     The  consequence  of  that  is  this — it  is  clear 
here  comes  a  tenant  for  life  without  impeacb- 
iste,  and  claims  the  timber  money  on  the  ground 
Fas  would  have  come  to  him,  and  he  could  hare 
hem  what  he  liked,  he  must  be  held  entitled  to 

<b.  '       "  (')  Aleyn,  81. 

i09,  617.  (*)  8  Att.  209. 

18  Eq.,  30S:  e  Edj;.  R.,  S19.         (')  1  Vea.,  479. 

..  21SB,  iiot«a. 
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it.  This  conclusion  accords  with  equity  and  good  sense. 
As  to  the  owner  of  the  inheritance,  it  is  clear  that  he  can 
only  claim  the  fund  by  adopting  the  wrongful  act  and  the 
consequences  which  flow  from  it.  Then  as  to  the  author- 
ities, I  think  that  Waldo  v.  Waldo  {^)  and  Phillips  v.  Bar- 
low n  are  distinguishable  from  this  case.  In  Waldo  v. 
Waldo  the  court  inquired,  as  it  has  constantly  done,  into 
the  condition  of  the  estate  as  to  the  timber,  and  then  con- 
cluded that  it  was  fit  and  proper  to  treat  the  proceeds  as 
representing  the  timber  which  nad  been  cut,  but  the  Vice- 
Chancellor  of  England  expressly  laid  down  that  the  pro- 
ceeds of  the  timber  which  nad  been  cut  would  become  the 
property  of  the  first  tenant  for  life  in  possession  who  would 
be  unimpeachable  for  waste.  The  case  of  Phillips  v.  Bar- 
low contains  similar  doctrine.  Oent  y ,  Harrison  (*)  was  a 
case  where  the  Vice-Chancellor,  after  commenting  at  consid- 
erable length  upon  the  legal  rights  of  the  parties  as  to  the 
timber,  decided  this  very  point.  It  was  a  suit  instituted 
against  the  representatives  of  a  tenant  for  life  not  empow- 
ered to  commit  waste,  by  a  succeeding  tenant  for  life  dis- 
punishable for  waste,  and'  the  plaintiflf  was  allowed  to 
recover  the  proceeds  of  sale.  That  case  seems  to  me  to  be 
undistinguishable  from  the  present;  but  quite  independ- 
ently of  the  authorities,  the  substance  of  what  has  been 
done  is  this:  the  court  took  upon  itself  to  preserve  the 
fund,  with  the  view  of  keeping  it  exactly  in  the  same  posi- 
tion as  the  timber,  which  it  represents,  would  have  been  in, 
and  on  that  ground  alone  I  am  of  opinion  that  the  pe- 
titioner is  entitled  to  it,  and  after  the  payment  of  the  suc- 
cession duty  and  the  costs,  the  residue  must  be  paid  to  him. 

Solicitors  :   Wing  &  Du  Cane;  Satchell  <fe  Chappie, 

(»)  12  Sim.,  107.  O  14  Sim.,  268.  (»)  Job.,  617. 


[6  Chancery  Division,  l44.] 
Fry,  J.,  June  7,  1877. 

*GrALE  V.  Gale.  [144 

[1876      G.      84.] 
Voluntary  Settlement — Covenant — Widow — Children  o^  First  Marriage. 

The  performance  of  a  covenant  by  a  widow  on  her  second  marriage  to  convey 
property  for  the  benefit  of  her  children  by  a  former  marriage,  if  made  in  pursuance 
of  an  agreement  between  her  and  her  intended  husband,  will  be  enforced  at  the  suit 
of  those  children,  and  is  an  exception  to  the  general  rule  that  the  performance  of  a 
covenant  cannot  be  enforced  by  volunteers. 

Price  V.  Jenkins  (')  considered. 

(')  4  Ch.  D.,  488;  20  Eng.  R.,  707. 
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By  an  indentare  of  settlement  made  between  Henry  Coul- 
ter of  the  first  part.  Mary  Ann  Gale  (afterwards  Mary  Ann 
Coulter),  widow,  of  the  second  part,  and  John  S,  Gale  of 
the  third  part,  after  reciting  that  Mary  Ann  Gale  was  seised 
of  a  copyhold  messnage  and  some  cottages  as  tenant  of  the 
manor  of  Pulham,  and  that  a  marriage  bad  been  agreed 
iipon,  and  was  intended  to  be  shortly  solemnized,  between 
Henry  Coulter  and  Mary  Ann  Gale,  and  that  upon  the 
treaty  for  the  marriage  it  was  agreed  that  the  said  copyhold 
messuage  and  premises  should  be  surrendered  and  assigned 
in  the  manner,  upon  the  trnsts,  and  for  the  intents  and  pur- 
poses thereinafter  mentioned,  it  was  witnessed  that  in  pur- 
snance  of  the  said  agreement  and  in  consideration  of  the 
intended  marriage,  Mary  Ann  Gale,  with  the  consent  and 
approbation  of  Henry  Coulter,  covenanted  with  J.  S.  Gale 
to  surrender  the  said  messuage  and  premises  nnto  J.  S. 
Gale,  to  be  held  by  him  upon  trust  for  Mary  Ann  Gale  for 
her  life  for  her  own  sole  and  separate  use  and  benefit ;  and 
after  her  decease  npon  certain  trusts  for  the  benefit  of  John 
S.  Gale,  Frederick  Gale,  Rosina  Johnson  and  Charles  Gale, 
and  their  children,  as  therein  mentioned. 

The  marriage  was  solemnized  in  1861,  bnt  the  copyholds 
were  never  surrendered. 

John  S.  Gale,  Frederick  Gale,  Rosina  Johnson  and 
Charles  Gale  were  the  children  of  Mary  Ann  Coulter  by  her 
first  husband.  Henry  Coulter  died  in  1867,  and  Mary  Aon 
Coulter  died  in  April,  1875,  having  by  her  will  devised  the 
145]  copyhold  messuage  and  *premises  in  different  por- 
tions to  her  children  absolutely,  except  as  to  one  cottage, 
which  was  devised  to  her  sister  for  life. 

John  S.  Gale  and  his  children  brought  this  action  against 
the  other  children  of  Mary  Ann  Coulter,  stating  as  above 
stated,  and  claiming  a  declaration  that  the  limitations  in 
the  settlement  were  valid  and  binding,  and  that  the  devisees 
under  the  will  of  Mary  Ann  Coulter  might  l>e  directed  to" 
surrender  the  copyhold  messuages  and  premises  to  John  S. 
Gale  as  trustee  of  the  settlement. 
T'he  action  now  came  on  for  trial. 

Uneriti,  for  the  plaintiffs:  The  plaintiffs  no  doubt  are 
unteers  coming  to  enforce  a  covenant,  but  they  are  cliil- 
n  of  a  former  marriage  of  the  settlor,"  and  so  form  an 
leption  to  the  rule  that  volunteers  cannot  enforce  a  cove- 
it  :  Newstead  v.  Searl-es  (') ;  Jlkell  v.  Beane  (') ;  Clarke  v, 
■ighti^);  Johnson  V.  LegardC);  May's  Fraudulent  Con- 
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veyances  (*).  This  is  a  peculiarly  strong  case,  as  the  hus- 
band gives  up  all  his  interest,  and  that  gives  a  clear 
consideration.  Some  of  the  observations  of  Vice-Chancel- 
lor  Hall  in  Price  v.  Jenkins  (')  have  been  considered  to  be  on 
the  other  side,  but  they  are  not,  and  that  case  has  been  re- 
versed  on  appeal,  though  on  another  point,  the  court  refrain- 
ing from  giving  any  opinion  on  the  question  (•).  Moreover, 
this  is  in  fact  a  trust :  Ex  parte  Cuming  Q. 

Orosvenor  Woods^  for  one  of  the  defendants :  The  only 
real  exception  from  the  rule  as  to  enforcing  voluntary  set- 
tlements is  in  the  case  of  the  children  of  the  marriage,  and 
that  is  rendered  necessary  by  the  exigencies  of  society. 
Newstead  v.  Searles  was  a  case  under  the  statute  of  Eliza- 
beth, and  comes  under  a  different  principle ;  moreover,  in 
that  case  there  was  provision  for  the  children  of  the  second 
marriage,  and  it  would  be  difficult  to  say  that  that  could  be 
enforced  and  not  the  provision  for  the  children  of  the  first 
marriage,  but  why  should  the  fact  of  *a  second  mar-  [146 
riage  give  to  the  children  of  a  first  marriage,  with  which 
they  have  nothing  to  do,  any  rights  which  any  other  rela- 
tions would  not  have  had  ?  In  the  time  of  Lord  Hardwicke 
the  rules  of  equity  were  not  fixed,  and  moral  considera- 
tions were  more  regarded  than  they  are  now.  Lord  St. 
Leonards  disapproves  of  extending  the  doctrine  to  volun- 
teers: Sugden's  Vendors  and  Purchasers (').  In  Story's 
Equity  Jurisprudence  (*)  the  proposition  is  treated  as  clear. 
Dart's  Vendors  and  Purchasers  Q  shows  what  doubts  are 
entertained. 

O.  C.  PricCj  for  the  other  defendants :  The  only  real  ob- 
ject of  this  settlement  was  to  protect  the  life  interest  of  the 
wife,  and  the  court  will  not  interfere  as  to  the  rest.  There 
was  no  provision  for  any  children  of  the  marriage,  and 
therefore  the  reasoning  that  all  the  children  must  be  in- 
cluded does  not  apply.  Chapman  v.  Emery  {^\  but  it  must 
be  admitted  that  the  case  is  incorrectly  cited  in  Sugden's 
Vendors  and  Purchasers  (•).  In  the  folio  edition  of  Cow- 
per  there  is  a  fuU  stop  instead  of  a  comma  after  the  words 
**  I  rather  doubt  Lord  Hardwicke  saying  that."  An  agree- 
ment between  A.  and  B.  for  the  benefit  of  C.  gives  C.  no  right 
to  enforce  it ;  and  in  Jefferys  v.  Jefferys  (**)  it  was  held  that 
such  a  covenant  would  not  be  enforced.     Sutton  v.  CJiet- 

(I)  Page  838.  0)  ^^  ^d.,  p.  816. 

(•)  4  Ch.  D.,  488 ;  20  Eng.  R.,  707.  («)  Cowp.,  278,  octavo  edition. 

(»)  6  Ch.  D„  619.  {•)  14th  ed.,  p.  717,  following  the  oc- 

(f)  Law  Rep.,  6  Ch.,  72.  tavo  edition  of  Cowper. 

(»)  14th  ed.,  p.  717.  (»•)  Or.  &  P.,  138. 

(«)  Sect.  488. 

22  Eng.  Rep.  91 
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wj/nd{*)j  referred  to  by  Lord  St,  Leonards  (*),  is  mach  in 
point. 

Pry,  J.:  This  question  has  been  fully  argued,  and  I 
have  formed  upon  it  a  conclusion  which,  if  it  is  bad  law, 
must  be  reversed  by  a  higher  authority. 

The  question  arises  in  this  way :  In  the  year  1861  a  lady 
somewhat  advanced  in  years  contracted  a  marriage  with  a 
second  husband,  previously  to  which  she  executed  a  settle- 
ment, the  parties  to  which  were  the  husband,  the  wife  and 
147]  the  trustee,  the  ^subject  of  which  was  certain  copy- 
hold property  belonging  to  the  lady.  The  object  was  to 
reserve  to  herself  a  life  interest  to  her  separate  use,  and  sub- 
ject thereto  to  settle  the  property  on  her  children  by  a 
former  marriage  and  their  children.  The  settlement  con- 
tains a  recital  that  '^  upon  the  treaty  for  such  marriage  it 
was  agreed  that  the  said  copyhold,  messuage,  and  premises 
should  be  surrendered  and  assigned  in  the  manner,  upon 
the  trusts,  and  for  the  purposes  hereinafter  mentioned." 

Now,  for  this  settlement  there  appear  to  have  been  re- 
cipro6al  considerations,  that  is  to  say,  the  husband  was  to 
obtain  the  marriage,  and  on  the  other  hand,  he  was  willing 
to  give  up  something  which,  but  for  the  settlemeot,  he  would 
have  acquired,  the  right  to  the  rents  and  profits  during  the 
life  of  his  wife,  and  probably,  according  to  custom,  during 
his  own  life  if  he  survived  her.  If,  however,  anything 
turned  upon  that,  I  should  require  evidence  as  to  the  cus- 
tom in  that  particular  manor.  The  husband  died  in  1867, 
and  the  wife  died  in  1876,  having  by  her  will  devised  this 
property  in  a  manner  inconsistent  with  the  limitations  of 
the  settlement.  The  plaintiffs  claim  under  the  settlement, 
and  the  defendants  claim  under  the  will,  though  they  would 
also  take  interests  under  the  settlement,  but  I  will  consider 
the  case  as  if  the  settlement  gave  the  property  to  A.  and  the 
will  gave  it  to  B. 

The  only  observation  which  arises  on  the  will  is,  that  the 
defendants  are,  of  course,  volunteers,  and  cannot  claim 
under  the  statute  of  Elizabeth. 

I  called  attention  to  the  fact  of  there  having  been  consid- 
eration for  the  settlement,  though  there  had  been  no  consid- 
eration from  the  persons  who  seek  to  enforce  the  settlement. 
If  A.  makes  a  gift  to  C,  or  A.  buys  from  B.  and  gives  to  C, 
or  A.  and  B.  agree  to  give  to  C,  in  all  these  cases  the  gift  is 
voluntary.  In  the  first  case  there  is  no  consideration  at  all, 
in  the  second  case  there  is  consideration  between  A.  and  B., 
and  in  the  third  case  there  is  or  may  be  consideration  be- 

(')  8  Mer..  249.  Q)  LtiVf  qf  Property.  16S. 
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tween  A.  and  B.;  and  these  three  seem  to  illustrate  all  the 
cases  of  similar  agreements  which  can  arise.  There  may  be 
either  a  gift  by  the  husband  to  his  wife  for  her  life  and  after 
her  death  to  her  children,  or  there  may  be  a  purchase,  as  it 
were,  by  the  wife  from  the  husband  for  the  benefit  of  her 
children,  or  there  may  be  an  agreement  between  the  hus- 
band and  *wife  that  property  shall  be  given  to  her  [148 
children  by  a  former  marriage.  This  case  seems  to  belong 
to  the  third  class,  because  there  is  an  agreement  that  this 
property  shall  be  given  to  the  children  of  the  former  mar- 
liage,  the  agreement  being  not  without  consideration  as  far 
as  the  husband  is  concerned ;  but  it  is  not  so  clear  that  there 
was  any  consideration  moving  from  the  wife  unless  it  be  the 
benefit  of  the  marriage,  and  as  to  the  children  of  the  former 
marriage,  they  are  volunteers  beyond  a  doubt. 

The  general  rule  is,  that  in  favor  of  stranger  volunteers, 
that  is,  volunteers  who  are  not  parties,  the  court  will  not 
enforce  a  settlement  or  contract  or  covenant  not  perfected, 
and  will  not  interfere  for  the  purpose  of  giving  further  per- 
formance of  a  contract  or  covenant.  Now,  is  that  a  prin- 
ciple of  universal  application,  or  are  there  exceptions?  It  is 
not  universal,  because  there  is  nothing  better  established 
than  that  the  children  of  a  marriage  can  enforce  the  mar- 
riage settlement.  They  are  said  to  be  within  the  marriage 
consideration,  that  is  to  say,  are  so  clearly  within  the  ob- 
jects of  the  settlement  that  it  would  be  wrong  and  injurious 
to  the  interest  of  society  not  to  allow  them  to  enforce  it. 
That,  therefore,  is  an  exception  to  the  general  rule.  Is 
there  another  exception?  I  think  there  is  another  excep- 
tion, established  by  the  case  of  Newstead  v.  Searles  (*),  ex- 
tending to  the  case  of  a  widow  who  having  children  by  a 
former  marriage  is  about  to  marry,  and  who  contracts  with 
her  intended  husband  that  a  benefit  shall  be  conferred  on 
those  children.  [His  Lordship  then  stated  the  facts  in  J^few- 
stead  V.  Searles.]  Upon  these  facts  two  questions  arose: 
first,  whether  the  grandchildren  of  the  first  marriage  could 
maintain  a  bill  for  the  performance  of  the  articles  of  settle- 
ment, no  consideration  moving  from  them,  and  they  not  be- 
ing parties.  Lord  Hardwicke  held  that  thev  could.  The 
second  question  was,  whether  they  were  purchasers  or  per- 
sons claiming  for  valuable  consideration  so  as  to  prevent  the 
statute  of  Elizabeth  from  applying.  That  question  Lord 
Hardwicke  also  determined  by  holdmg  that  the  statute  did 
not  apply  to  such  a  case,  and  therefore  that,  so  far  as  re- 
lates to  consideration,  the  grandchildren  were  not  volunteers. 

0)  1  Atk.,  265 ;  West,  Ch.,  287. 


724  CHANCERY  DIVISION.  [Vol  VI 

1877  [  Gale  v.  Gale.  Fry.  J. 

That  he  did  determine  these  two  points  cannot  be  doubted. 
I  read  this  passage,  ^'lam  of  opinion  these  articles  ought 
149]  not  to  be  considered  as  a  *voluntarv  agreement,  and 
that  the  plaintiffs  are  entitled  to  relief  in  this  court."  It  is 
true  that  he  added  other  considerations  i  he  pointed  out 
how  the  limitations  to  the  children  of  the  first  and  second 
marriages  were  commingled,  and  this,  it  was  argued,  made 
an  essential  difference  between  Newstead  v.  Searles  (')  and 
this  case.  Mr.  Grosvenor  Woods  argued,  first,  that  New- 
stead  V.  Searles  was  decided  only  on  the  statute  of  Eliza- 
beth, but,  as  I  have  shown,  it  was  not  so.  He  argued, 
secondly,  that  there  was  this  distinction  between  the  cases, 
that  in  Newstead  v.  Searles  the  children  of  the  two  mar- 
riages were  commingled,  and  that  Lord  Hardwicke  said  if 
the  children  of  the  second  marriage  had  instituted  proceed- 
ings, the  children  of  the  first  marriage  might  have  taken 
the  benefit ;  but  that  was  not  the  case  before  him,  and  if 
that  had  been  the  ground  he  would  not  have  allowed  the 
children  of  the  first  marriage  to  institute  proceedings.  That 
principle,  therefore,  could  not  have  justified  Lord  Hard- 
wicke in  his  decision.  It  seems  to  me  that  Newstead  v. 
Searles  is  all  that  is  necessary  for  determining  this  case.  I 
find  here  a  widow  with  children  by  a  former  marriage,  an 
agreement  for  a  settlement  upon  these  children,  a  husband 
giving  up  a  benefit,  a  wife  dealing  with  her  property,  and  a 
marriage  upon  this  agreement,  and  the  issue  of  the  first 
marriage  instituting  proceedings.  And  I  find  in  that  case 
the  same  circumstances,  and  the  court  enforcing  the  articles 
of  settlement. 

It  has  then  been  argued  that  that  case  is  opposed  to  the 
current  of  decisions  which  have  since  been  given,  that  the 
principles  which  guided  Lord  Hardwicke  have  been  modi- 
fied or  abandoned,  and  that  the  principles  now  established 
are  inconsistent  with  those  which  prevailed  in  his  time.  I 
am  not  prepared  to  say  that  it  is  not  so  to  some  extent,  if 
they  were  followed  out  to  their  logical  conclusion ;  but  it 
appears  to  me  that  Newstead  v.  Searles  has  been  repeatedly 
recognized  by  authority  which  is  binding  on  me. 

The  next  case  is  Jthell  v.  Beane  ("Y,  where  the  same  judge 
made  this  observation :  "This  is  dinerent  from  the  case  of 
a  bond  by  a  father ;  for  it  is  a  contract  between  the  husband 
and  the  second  wife  and  her  friends  ....  it  being  pro- 
vided in  the  agreement  that  the  son  by  the  former  wife 
150]  should  come  in  for  a  share  :  *which  is  a  bargain  and 
for  valuable  consideration :  for  had  it  not  been  for  this  pro- 

(»)  1  Atk.,  266;  West,  Ch.,  287.  (•)  1  Vea.  Sen.,  216. 
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vision  the  husband  would  not  agree  to  let  it  go  so  far  as 
£400.  This  often  happens  on  the  marriage  of  a  widow; 
who  contracts  on  a  second  marriage  to  make  a  provision  out 
of  her  own  estate  after  her  death  and  the  death  of  her 
second  husband  for  her  children  by  a  former :  which  may 
be  said  to  be  voluntary;  yet  is  reasonable,  prudent,  and 
natural ;  several  of  which  have  been  supported  in  this  court 
as  provisions  for  the  children  by  the  first  marriage  for  valu- 
able consideration."  It  is  quite  evident  that  Lord  Hard- 
wicke  treats  a  case  of  this  class  as  having  been  upheld  as 
reasonable,  prudent,  and  natural,  and  an  exception  from 
the  general  rule.  Then,  in  Chapman  v.  Emery  (*),  Lord 
Mansfield  seems  to  have  taken  the  same  view,  for  in  answer 
to  an  observation  quoted  as  from  Lord  Hardwicke,  after  ex- 

Eressing  a  doubt  whether  Lord  Hardwicke  had  said  so,  he 
imselisays,  '*  Where  a  woman  about  to  marry  a  second 
husband  makes  a  settlement  upon  her  children  by  her  first 
husband,  such  settlement  has  been  held  good."  In  Cruisers 
Digest  (•)  this  is  treated  as  an  exception  from  the  general 
rule.  In  Clarke  v.  Wright  (*)  the  question  was  whether  a 
settlement  of  real  estate  made  by  a  widow  on  her  illegiti- 
mate  son  in  contemplation  of  her  second  marriage  was  valid, 
as  against  a  purcnaser  for  valuable  consideration.  No 
doubt  there  was  in  that  case  no  question  as  to  enforcing  a 
covenant,  and  the  only  question  was  as  to  the  statute  of 
Elizabeth  ;  but  Newstead  v.  Searles  {*)  was  brought  under 
consideration,  and  Chief  Justice  Cockburn  used  this  lan- 
guage, which  seems  to  me  of  great  importance  in  relation  to 
the  present  case  (*) :  ''Upon  the  rule  that  in  a  marriage  set- 
tlement a  limitation  in  favor  of  the  relatives  of  the  settlor 
other  than  the  issue  of  the  marriage  will  be  invalid,  two  ex- 
ceptions have,  it  seems  to  me,  been  engrafted  by  very  high 
authority.  In  Newstead  v.  Searles^  Lord  Hardwicke  held 
that  in  a  marriage  settlement  the  settlor  might  introduce  a 
limitation  in  favor  of  the  children  of  the  former  marriage ; 
while  in  Clayton  v.  Earl  of  Wilton  {"),  Lord  Ellenborough 
and  the  Court  of  Kin^^s  Bench  upheld  against  a  purchaser 
for  *value  a  similar  limitation  in  a  marriage  settle-  [151 
ment  in  favor  of  the  issue  of  the  settlor  by  a  future  wife  in 
default  of  issue  of  the  intended  marriage.  These  decisions 
have  never,  so  far  as  I  am  aware,  been  impugned.  The  de- 
cision of  Lord  Hardwicke  in  Newstead  v.  Searles  Q,  which 
has  now  stood  for  upwards  of  a  century,  is  cited  by  Lord  St. 

(»)  Cowp.,  278,  280.  (*)  1  Atk.,  266 ;  West,  Oh.,  287. 

(*)  4th  ed.,  vol.  iv,  p.  448.  (»)  6  H.  A  N.,  878. 

{»)  6  H.  4  N.,  849.  (•)  6  M.  4  S.,  67  n. 
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Leonards  id  a  recent  work  as  an  existing  aathoritj.  It  is 
evident  that  Lord  Hardwicke  considered  that  a  provision  in 
a  marriage  settlement  in  favor  of  existing  children  could  not 
be  deemed  fraudulent  witliia  the  statute.  It  may  be  that 
these  decisions  would  not  stand  the  test  of  a  very  strict 
analysis  or  rigorous  logic,  but  it  must  be  borne  in  mind  that 
the  rule  on  which  this  exception  was  engrafted  was  itself 
the  result  of  a  forced  and  arbitrary  construction  of  the  stat- 
ute. It  is  not  to  be  wondered  at,  that  judicial  expoaitioD 
stopped  short  of  applying  it  when  the  consequence  was  to 
prevent  the  owner  or  property,  on  making  a  settlement  on 
marriage,  from  making  any  binding  provision  for  his  existing 
children.  We  ought  not,  in  ray  judgment,  to  overrule  the 
cases  to  which  I  have  referred.  Having  stood  thus  long  un- 
im peached,  they  may  have  led  to  the  introduction  of  similar 
provisions  into  many  settlements,  and' we  cannot  tell  what 
mischief  we  may  occasion  bj  overturning  them,  while  no 
mischief  can  arise  from  sanctioning  such  limitations  beyond 
what  arises  from  their  introduction  in  favor  of  the  issue  of 
an  intended  marriage."  Now,  that  is  a  most  emphatic 
approbation  and  adoption  by  the  Lord  Chief  Justice  of 
Newsiead  v.  Searles  m  its  integrity.  It  has  stood  for  a 
century,  and  is  consistent  with  the  habits  and  interests  of 
society,  and  is  an  authority  which  the  Court  of  Exchequer 
Chamber  thought  ought  to  be  upheld  notwithstanding  its 
difficulties. 

It  is  evident  that  the  same  line  of  argument  which  was 
addressed  to  me  to-day  as  to  the  more  recent  decisions  was 
addressed  to  the  Court  of  Exchequer  Chamber,  and  induced 
Mr.  Justice  Williams  to  say  that  Ifewstead  v.  Searles  was 
not  binding.  That,  however,  was  not  the  decision  of  the 
Exchequer  Chamber,  and  I  feel  myself  bound  by  Newstead 
V.  Searles,  the  only  question  being  whether  it  governs  this 
case,  and,  as  I  have  already  said,  it  is  nearly  the  same  as 
this. 

My  attention  has  been  called  to  the  case  of  Price  v.  Jen- 
"  ■"!]  kins{'),  *before  Vice- Chancellor  Hall,  which  was 
rruledin  the  Court  of  Appeal  O'^pon  a  different  ground, 
e  of  the  judges  in  that  court  expressing  their  wish  not 
e  considered  as  giving  any  opinion  on  the  judgment  of 
Vice-Chancel  lor.  A  decision  of  the  Vice-Chancellor  is, 
'ever,  entitled  to  great  attention,  and  it  does  not  appear 
le  that  he  intended  to  throw  any  doubt  upon  Ifewstead 
'eartes  {'}  a,s  an  authority.     He  saysC),  with  respect  to 

*  Ch.  D.,  493;  20  Eog.  E.,  707. 
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Jthell  V.  Beane{^\  "There  the  case  supposed  is  that  of  a 
widow  about  to  marry  stipulating  with  her  intended  hus- 
band that,  in  favor  of  the  children  of  her  former  marriage, 
some  portion  of  her  property  shall  be  settled  in  a  particular 
way.  If  there  were  such  a  bargain,  I  can  understand,  and 
do  not  dispute  that  it  must  have  effect  given  to  it,  the  ques- 
tion in  these  cases  being,  was  there  a  bargain,  according  to 
the  true  construction  of  the  particular  instrument,  that  the 
property  should  be  settled? '  Now,  here  is  the  case  of  a 
widow  with  children,  who  enters  into  a  bargain  that  prop- 
erty should  be  settled ;  which  is  the  very  case  excepted  by 
the  Vice-Cnancellor. 

My  attention  was  also  called  to  the  observations  of  Lord 
St.  Leonards  ('),  as  showing  that  he  did  not  consider  New- 
stead  V.  Searles  an  authority.  But  even  if  he  had  more 
pointedly  disapproved  of  that  case,  I  could  not  be  bound  by 
those  observations  after  the  sanction  which  has  been  given 
to  that  case  by  the  decision  in  Clarke  v.  Wright  (*). 

No  doubt  the  result  is  singular,  because  as  Jefferys  v. 
Jefferys  (*)  shows,  if  a  similar  settlement  is  executed,  but 
not  upon  a  marriage,  the  court  will  not  enforce  it  in  favor  of 
the  cnildren  as  volunteers.  I  accept  that  conclusion,  for,  as 
the  Lord  Chief  Justice  has  stated,  this  rule  as  to  a  settle- 
ment on  a  second  marriage  has  been  engrafted  as  an  excep- 
tion on  the  general  rule  of  law  as  to  the  rights  of  volunteers, 
as  these  children  are  not  in  the  position  of  ordinary  vol- 
unteers. 

I  come  to  the  conclusion  that  the  plaintiffs  are  entitled  to 
the  relief  which  they  ask  for.  My  decision  has  nothing  to 
do  with  the  *case  of  the  husband  making  a  provi-  [153 
sion  for  his  children  by  a  former  wife,  as  to  whom  Mr. 
Dart  (*)  suggests  that  the  same  considerations  do  not  apply. 

Solicitor  for  plaintiffs :  T,  L.  Oalmoye.         * 

Solicitors  for  defendants :  O.  JR.  Pilgrim;  8.  O.  IT.  Sadler. 


Q)  1  Ves.  Sen.,  216. 

(«)  V.  A  P.,  Uth  ed,  p.  717. 

(«)  6  H.  4  N.,  849. 


(*)  Or.  A  P.,  188. 

(»)  Dart's  V.  A  P.,  6th  ed.,  p.  894. 
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[1876     J.      127.] 

— ioH  of  apeeltd  Profilt. 
A  memoranduin  of  agreemciit  to  ^rant  ■  leu«.  Dot  statiag  any  time  for  the  ana- 

mencemeiib  of  the  leaae,  conatmed  aa  an  aKi*oemeDt  for  a  lease  \a  commeace  immedi' 
■telv  from  the  date  of  the  agreemeat,  and  Eeld  anfficient  under  the  Statate  of  Fnndt. 
The, 


plaintlfF  agreed  with  the  defendant  to  taka  a  leaM  of  prerulaeB  belongioK  tc 
uE.tniuant  for  tha  purpose,  as  the  defendant  knew,  of  orrviog  on  a  trade  which  u.e 

Silaiatiff  was  about  to  commence.  In  coDseqaeac«  of  the  defendant's  wilfal  refusal  to 
iilfil  hia  agreement,  the  plaintiff  was  unable  for  fifteen  weeks  to  commence  his  trade; 
Htld.  that,  in  addition  to  judgment  for  specific  performance  of  the  agreement,  dam- 
ama  mnat  be  awarded  in  respect  of  the  plaintiff's  loai  of  proGta  from  Ub  trade  during 
the  flfteen  week*;  and  £2H>  damages  were  awarded. 

On  the  6th  of  September,  1876,  the  following  agreeiDeot 
in  writing  was  entered  into  between  the  plaintiff,  F.  Jaqaes, 
and  the  defendant,  J).  C.  Millar,  and  was  dnly  signed  by 
them  respectively  on  the  day  of  the  date  thereof : — 

"London,  6  September,  1876. 
"  Memorandam  of  agreement  between  Daniel  Cargill  Mil- 
lar, of  SOO  Lambeth  Road,  S.E.,  and  Frank  Jaqaes,  of  13 
Brixton  Road,  S,  By  this  D.  C.  Millar  agrees  to  let,  aad 
F,  Jaqnea  agrees  to  take,  the  premises  known  as  MilreTan 
Works  sitaate  in  the  rear  of  Doughty  Street,  Iiambeth  Walk, 
for  the  term  of  thirty  years,  at  a  yearly  rental  of  one  hun- 
dred and  twenty  pounds  per  annum." 

Jaques,  in  October,  1876,  commenced  an  action  for  specific 
154]  •performance  of  this  agreement,  and  for  damages 
for  non-performance. 

By  the  statement  of  defence  the  defendant  Millar  stated 
that  the  agreement  for  the  lease  was  conditional  oo  the  plain- 
tiff famishing  satisfactory  references,  which  he  had  not 
done ;  and  stated  that  "  llie  time  for  the  commencement  of 
the  said  term,  the  payment  of  the  said  rent,  and  the  terms 
of  the  several  other  conditiotis  for  the  proposed  letting,  and 
the  character  of  the  business  to  be  earned  on  by  the  plaintiff 
upon  the  said  premises,  have  never  been  agreed  npon  be- 
tween the  plaintiff  and  defendant.     It  was  on  the  said  Slh 
*  "eptember,  1876,  expressly  arranged  and  understood  be- 
'B.  the  plaintiff  and  the  defendant  that  tbe  agreement 
itered  into  between  them  was  not  to  constitate  an  im- 
iate  letting,  bat  was  binding  only  to  the  extent  of  the 
s  at  that  time  settled." 
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The  action  now  came  on  for  trial. 

KeJcewichy  Q.C.,  and  Northmore  Lawrence^  for  the  plain- 
tiff :  The  first  objection  taken  by  the  defendant  is  that  there 
is  no  sufficient  agreement  under  the  Statute  of  Frauds,  be- 
cause the  commencement  of  the  term  is  not  specified  in  the 
agreement,  but  when  that  is  the  case  the  demise  is  held  to 
be  immediate :  Co,  Litt.  {') ;  Doe  v.  Benjamin  (") ;  Sianifoith 
V.  JFox  (*).  In  Blore  v.  Sutton  (*)  the  question  was  merely 
whether  such  a  lease  could  be  granted  by  trustees,  and  there 
was  no  date  to  the  memorandum.  In  Cox  v.  Middleton  (*) 
the  terms  were  clearly  uncertain. 

CooksoUj  Q.C.,  and  M.  R,  Phillips^  for  the  defendant: 
The  cases  cited  in  favor  of  the  plaintiff  were  before  8  &  9 
Vict.  c.  106,  when  an  agreement  could  operate  as  a  demise, 
now  it  cannot,  and  the  commencement  of  the  demise  remains 
indefinite.  Such  an  agreement  was  held  insufficient  in 
Nesham  v.  8elby(^)  and  in  Cartwright  v.  Miller  (before 
Vice-Chancellor  Malins,  21st  March,  1877).  Here  the  in- 
tended lessor  was  an  engineer  in  the  *occupation  of  [155 
the  premises,  and  it  cannot  be  supposed  that  he  intended  to 
give  it  all  up  on  the  5th  of  September.  The  date  is  merely 
to  show  when  the  agreement  is  made,  not  when  the  lease  is 
to  begin.  The  parties  must  state  the  terms  of  their  agree- 
ment, and  if  thev  choose  to  leave  them  indefinite,  neither 
can  complain  if  the  agreement  cannot  be  enforced. 

Fry,  j  . :  The  question  I  have  to  decide  is  upon  an  agree- 
ment which  is  in  these  terms:  [His  Lordship  read  the 
agreement.]  The  point  to  be  considered- is  whether  or  not 
this  is  a  sufficient  memorandum  within  the  Statute  of  Frauds 
to  enable  the  plaintiff  to  maintain  an  action  upon  it,  the 
suggestion  being  that  the  agreement  gives  no  date  from 
which  the  thirty  years  will  run,  and  consequentlythat  the 
memorandum  does  not  contain  all  the  essential  terms  of 
the  agreement.  Now,  in  the  first  place,  this  is  called  '^a 
memorandum  of  agreement,''  and  I  am  therefore  not  called 
upon  to  consider  the  question  whether  the  intention  of  the 
parties  was  to  express  some  only  of  the  terms,  or  to  enter 
into  a  concluded  agreement.  They  have  described  the 
instrument  as  a  memorandum  of  agreement,  and  I  must 
therefore  construe  it  as  an  agreement  if  I  can.  There  is 
clearly  no  indication  of  the  commencement  of  the  term,  ex- 
cept the  date  of  the  document ;  but  it  is  equally  clear  that 

(>)  46  b.  (»)  2  Drew.,  209, 

(*)  9  A.  A  E.,  644.  («)  Law  Rep.,  IS  Eq.,  191 ;  Ibid,  7  Oh., 

(»)  7  Bing.,  690.  406 ;  1  Eng.  R.,  640. 

(♦)  8  Mer.,  287. 

22  Eng.  Rep.  92 
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the  agreement  is  couched  in  the  present  tense.  There  is  no 
express  postponement  of  the  time  at  which  the  agreement 
is  to  come  into  operation :  there  is  nothing  to  be  done  be- 
forehand, no  repairs  and  no  ^ipulation  as  to  the  prepara- 
tion of  the  lease  by  the  lessor's  solicitor,  no  condition 
precedent  to  the  operation  of  the  agreement. 

That  being  the  nature  of  the  agreement,  I  should,  inde- 
pendently of  authority,  be  very  much  inclined  to  hold  that 
it  operates  in  prcBsentL  But  it  seems  to  me  that  the  point 
is  covered  by  the  authority  of  Doe  v.  Benjamin  {^\  which 
Mr.  Cookson  endeavored  to  explain  away.  There  was  in 
that  case  no  more  indication  oi  the  time  when  the  seven 
years  was  to  commence  than  in  this  case,  and  there  was  in 
that  case  a  reason  against  allowing  the  seven  years  to  run 
from  the  date,  because  the  lessor  was  thereby  deprived  of  a 
156]  portion  of  his  rent ;  but  the  court  consider^  the  ♦con- 
struction so  clear  that  that  circumstance  did  not  enable 
them  to  reject  it.  Lord  Denman  said  :  '^It  is  also  observed 
that  no  time  is  specified  at  which  the  lease  shall  commence, 
and  that  if  it  is  supposed  in  consequence  to  begin  imme- 
diately, the  existing  term  is  surrendered,  and  a  part  of  the 
current  rent  dropped.  That  may  be  so,  but  if  such  is  the 
case,  it  is  probable  that  the  parties  did  not  contemplate  all 
the  consequences  of  their  agreement."  And  he  says,  *'  that 
consequence  cannot  prevail  against  the  words  of  the  instru- 
ment which  import  a  present  Tease."  Mr.  Justice  Littledale 
was  of  the  same  opinion,  and  cited  the  passage  in  CokeQ. 
The  court  had  two  points  to  consider :  first,  the  construc- 
tion of  the  agreement,  and  if  it  was  a  concluded  agreement 
for  a  present  demise,  then  whether  it  operated  as  a  lease  or 
not,  and  they  determined  both  points  in  favor  of  the  lessee. 

It  was  suggested  that  the  case  of  Blore  v.  SiUton{*)  is 
inconsistent  with  this.  In  that  case  the  Master  of  the  Rolls 
undoubtedly  said  that  the  memorandum  did  not  specify  the 
time  of  the  commencement  of  the  lease,  but  that  was  a 
peculiar  case,  and  I  cannot  discover  from  the  report  whether 
the  memorandum  bore  the  date  of  the  day  upon  which  it 
was  actually  signed.  The  next  case  is  Nedaam  v.  Selby  (*), 
but  there  tne  agreement  was  to  take  a  particular  house  for 
seven  years  on  its  being  put  into  tenantable  repair.  It 
might  well  be  contended  that  the  letter  containing  the  agree- 
ment did  not  necessarily  imply  that  the  lease  was  to  take 

(0  9  A.  4fc  £.,  644,  651.  (*)  Law  Rep.,  18  £q.,  191;   I  Eng.  K, 

(•)  Co.  Litt..  46  b.  640. 

(»)  3  Mer.,  237. 
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effect  from  that  day,  inasmuch  as  doing  such  things  must 
take  time,  and  therefore  the  letter  did  not  contain  all  the 
terms.  It  does  not  follow  that  the  same  principle  applies 
when  nothing  is  to  be  done.  The  case  as  it  came  before  the 
Court  of  Appeal  (*)  does  not  throw  any  light  upon  this  par- 
ticular point.  Th^  other  case  is  Cartwright  v.  Miller^  wnere 
the  agreement  was  contained  in  a  letter  signed  by  the  lessee, 
in  which  he  defined  the  terms  but  went  on  to  speak  of  cer- 
tain repairs  to  be  done,  which  the  Vice-Chancellor  seems  to 
have  thought  a  condition  precedent  before  the  term  could 
commence,  and  he  decided  that  case  according  to  the  prin* 
ciple  of  Nesham  v.  8eU>y. 

I  do  not  think  that  either  of  these  cases  is  inconsistent 
with  Do€*v.  Benjamin  (^\  which  is  a  decision  that  [157 
an  agreement  in  these  terms  does  operate  in  prcesenii  from 
the  date  of  the  memorandum.  I  hold  that  the  plaintiff  is 
entitled  to  say  that  this  is  an  agreement  for  a  lease  to  com- 
mence at  the  date  of  the  agreement. 

The  trial  then  proceeded. 

The  plaintiff  deposed  that  he  agreed  to  take  the  premises 
for  the  purpose  of  carrying  on  there  the  business  of  an  oil 
refiner,  and  that  this  intention  was  known  to  the  defendant. 
The  plaintiff  said  that  he  could  have  turned  out  fifty  tons 
of  oil  per  week ;  that  there  was  an  ample  market  for  the 
sale  of  the  oil,  and  that  he  should  have  made  a  profit  of  £1 
per  ton,  or  £60  per  week ;  that  in  consequence  of  the  de- 
fendant's refusal  to  carrv  out  the  agreement,  the  plaintiff 
was  unable  to  commence  his  business  until  he  could  procure 
other  premises,  which  he  was  not  able  to  do  for  fifteen 
weeks  after  the  date  of  the  agreement,  and  he  therefore 
claimed  damages  for  the  loss  of  a  profit  of  £50  per  week 
for  fifteen  weeks,  i.e.,  £760.  He  admitted,  in  cross-ex- 
amination, that  he  had  carried  on  an  oil-refining  business 
in  the  year  1862,  and  had  discontinued  it  because  it  did  not; 
pay.     His  evidence  was  not  contradicted. 

Kekewich^  Q.C.,  and  Northmore  Latcrence,  for  the  plain- 
tiff: There  was  no  condition  that  the  vendor  was  to  be 
satisfied  with  the  reference,  and  the  defendant  has  broken 
his  contract ;  the  plaintiff  must  therefore  have  damages  for 
the  breach :  Ward  v.  Smith  (") ;  Bngell  v.  Fitch  {').  Tlie 
defendant  knew  that  the  plaintiff  wanted  the  place  for  the 
purpose  of  oil-refining,  and  must  pay  him  for  his  loss  of 

0)  Law  Rep.,  7  Ch.,  406.  (*)  Law  Rep.,  S  Q.  B.,  814;   Ibid,  4 

(*)  9  A.  <fc  k,  644,  661.  Q.  B.,  669. 

(»)  11  Price,  19. 
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profits:   Oodwin  v.  Francis C).     In  Bain  v.  FothergiUi^ 
no  actaal  loss  was  proved. 

Cookson^  Q.C.,  and  M.  R.  Phillips^  for  the  defendant : 
The  contract  is  not  complete,  and  as  it  does  not  ex  fcune 
point  to  any  other  document  to  be  executed  by  the  parties, 
the  court  cannot  implv  any  stipulations,  even  of  an  ordi- 
nary character :  JRickeUs  v.  Beu(^). 
15o]    *[Fry,  J.,  referred  to  Blakesley  v.  Whieldon {*),] 

As  the  agreement  stands  it  is  too  absurd  for  the  court  to 
enforce.  It  is  either  incomplete  or  absurd.  With  regard 
to  the  measure  of  damages,  it  was  laid  down  in  Hadley  v. 
Baxendale  (*)  that '  *  where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally,  i.e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it." 

rFRY,  J. :  That  test  has  always  appeared  to  me  a  very 
dimcult  one  to  applv,  for  parties  when  coutracting  do  not 
contemplate  a  breach  of  their  contract.] 

Neither  branch  of  the  test  applies  to  the  present  case. 
No  damages  can  be  given  for  the  loss  of  prospective  profit, 
though  they  might  be  given  under  the  Scotch  law :  ihmlop 
v.  Higgins  (*) ;  May ne  on  Damages  Q.  In  Ward  v.  Smith  (') 
and  the  other  cases  relied  on  by  tiie  plaintiff  there  was  an 
actual  trade  being  carried  on.  Here  it  was  a  speculative 
new  business  which  the  plaintiff  was  about  to  start.  He 
might  have  made  no  profit,  or  he  might  even  have  incurred 
a  loss.  There  were  many  contingencies.  He  might  get  no 
customers ;  his  customers  might  fail  to  pay  their  debts  ;  his 
workmen  might  be  dishonest ;  his  health  might  fail. 

[Fry,  J.:  The  defendant  must  have  known  that  the 
plaintiffs  business  could  not  be  carried  on  without  i)osses- 
sion  of  the  premises.] 

The  plaintiff  has  only  suffered  a  disappointment,  and  the 
damage  is  incapable  of  being  valued.  EngeU  v.  Fitch  C) 
applies  to  damages  for  loss  of  bargain,  which  is  a  different 
thing.     The  plaintiff  ought  to  have  shown  by  independent 

(>)  Law  Rep.,  6  C.  P.,  296.  (•)  1  H.  L.  C,  881. 

(«)  Law  Rep.,  7  H.  L.,  168 ;  9  Ensf.  R.,        (')  2d  ed,  pp.  9, 81. 
116.  "■  (8)  11  Price,  19. 

(»)  1  De  G.  ASm.,  885.  (»)  Law  Rep.,  8  Q.  B.,  814;    Ibid,  4 

(*)  1  Hare,  176.  Q.  B.,  659. 
(»)  9  Ex.,  841,  364. 
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testimony  that  he  conid  have  sold  his  oil.  He  has  only 
shown  that  there  was  an  ^open  market,  not  that  he  [15^ 
had  any  cnstomers  or  any  connection.  No  damages  ought 
to  be  awarded. 

Kekew,ich^  in  reply,  upon  the  measure  of  damages :  Hod- 
ley  V,  Baxendale  (*)  lays  down  a  clear  principle.  When 
the  "contemplation  of  the  parties"  is  spoken  or  it  must  be 
meant  that  regard  is  to  be  had  to  the  relative  position  of  the 
parlies,  and,  in  a  case  like  the  present,  to  their  knowledge 
of  the  intended  use  of  the  premises.  If  it  is  known  that 
premises  are  taken  for  the  purpose  of  a  particular  business, 
It  must  be  known  that  if  possession  is  not  given  at  the  time 
agreed  upon,  the  business  cannot  be  carried  on,  and  there- 
fore prohts  cannot  be  made.  The  damages  resulting  from 
tliis  are  not  too  remote :  Wilson  v.  Northampton  aim  Ban- 
bury  Junction  Railway  Company  (*). 

FuY,  J.,  held  upon  the  evidence  that  the  alleged  condi- 
tion that  the  plaintiff  should  furnish  satisfactory  references 
to  the  defendant  had  not  been  proved,  and  that  it  was 
proved  that  the  nature  of  the  business  which  the  plaintiff 
intended  to  carry  on  was  communicated  to  the  defendant. 

His  Lordship  added :  Mr.  Cookson  has  argued  that  as  the 
agreement  contained  no  express  reference  to  any  other  in- 
strument to  be  executed  by  the  parties,  it  carries  with  it  no 
implication  of  any  other  stipulations,  and  that  in  its  exist- 
ing form  it  is  too  absurd  or  incomplete  for  the  court  to  en- 
force the  performance  of  it.  It  is  not  necessary  for  me  now 
to  decide  whether  it  carries  with  it  in  grcBmio  any  stipula- 
tions which  are  not  expressed.  If  it  does  not,  I  think  it  is 
perfectl^r  intelligible  in  its  actual  form,  and  that  it  ought  to 
oe  specifically  performed. 

The  question  of  damages  is  a  more  difficult  one.  Dam- 
ages are  claimed,  in  addition  to  the  specific  performance  of 
the  agreement,  in  respect  of  the  delay  which  was  caused 
by  the  defendant's  wuful  refusal  to  perform  his  contract 
and  the  consequent  loss  of  profit  to  the  plaintiff.  I  think 
I  am  at  liberty  to  consider  what  would  have  been  the 
value  of  the  possession  of  the  premises  to  the  plaintiff 
for  the  period  between  the  6th  of  September,  1876,  and 
the  time  when  he  actually  obtained  possession  of  other 
*premi8es.  I  shall  not  attempt  to  explain  in  detail  [160 
the  motives  which  operate  on  mv  mind.  But  I  am  entitled 
to  have  regard  to  the  damages  wnich  may  be  reasonably  said 
,to  have  naturally  arisen  from  the  delay,  or  which  naay  be 
reasonably  supposed  to  have  been  in  the  contemplation  of 

0)  9  Ex.,  841.  O    Law  Rep.,  9  Ch,,  279,  286. 
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the  parties  as  likely  to  arise  from  the  partial  breach  of  the 
contract.  Applying  these  tests,  I  assess  the  damages  at  £250. 
I  give  judgment  for  the  specific  performance  of  the  agree- 
ment, with  costs,  and  the  defendant  must  pay  the  £250 
within  a  month. 


Solicitors  for  plaintiflf :  H.  Kimber  &  Co. 
Solicitor  for  defendant:  C.  T.  Foster, 


See  13  Eng.  Rep.,  52  note  ;  16  Eng. 
Rep.,  835  note. 

The  general  rule  is  that  the  party  in- 
jnred  bj  a  breach  of  contract  is  entitled 
to  recover  all  his  damages,  including 
gains  prevented  as  well  as  lossea  sus- 
tained, provided  they  are  certain  and 
such  as  might  natursJly  be  expected  to 
follow  the  breach,  if  the  special  circum- 
stances under  which  the  contract  is 
made  are  communicated  to  and  known 
to  both  parties. 

Alabama :  But  see  Brezeman  «.  Rose, 
61  Ala.,  321. 

Oanada,  Xjower :  Thompson  v.  Be- 
ling,  1  Quebec  L.  R.,  67. 

Oonnecticut;  See  Murray  o.  Jen- 
nings, 42  Conn.,  9. 

minoii :  Illinois,  etc.,  v.  Decker,  1 
Chic.  L.  J.,  485,  2  Monthly  Jur.,  100. 

But  see  Van  Arsdale  v.  Rundel,  82 
Ills.,  68 ;  Burnham  «.  Roberts,  70  lUi- 
nois,  19. 

Iowa :  See  Stapleton  «.  King,  40 
Iowa,  278. 

Kentucky ;  But  see  Eoch  v.  God- 
shard,  12  Bush,  818. 

Maine :  But  see  Grindle  «.  East- 
ern, etc.,  67  Maine,  817. 

Massaohosetts  :  But  see  Harvey  v. 
Conn.,  etc.,  124  Mass.,  421 ;  Curtis  «. 
Aspinwall,  104  Mass.,  187. 

BCichlgan  :  Haynes  «.  Enowles,  86 
Mich.,  408;  Chandler  «.  Allison,  10 
Mich.,  460 ;  Allison  o.  Chandler,  11 
Mich.,  542. 

BCinnesota  :  But  see  Sumner  o.  St. 
Paul,  23  Minn.,  408. 

BClssouri  i  Haysler  d.  Owen,  61  Mo. , 
270. 

•  But  see  Rickey  «.  Tenbroeck,  68  Mo., 
668  ;  Haysler  «.  Owen,  61  Mo.,  270. 

New  xork  i    Yanwyck  «.  Allen,  6 


Daly,  876 ;  White  «.  Miller.  71  N.  Y., 
118  ;  Wetmore  «.  Jaffray,  9  Hun,  140 ; 
Alfaro  «.  Davidson,  40  N.  Y.  Superior 
Ct.  R.,  8f. 

But  see  Parsons  «.  Sutton,  66  N.  Y., 
92 ;  Devlin  «.  Pike,  5  Daly,  85 ;  Ladd 
«.  Arkell.  40  N.  Y.  Superior  Ct.  R.. 
150  ;  Cohen  «.  Piatt,  40  N.  Y.  Superior 
Court  R.,  483;  Ganson  v.  Tifft,  71 
N.  Y.,  48. 

Ohio !  Devereux  «.  Buckley,  34 
Ohio  St.  R.,  16. 

pamuiylvania :  Penn.,<  ete.,  «.  Dale, 
76  Penn.  St.  R.,  47 ;  McHose  o.  Fulmer, 
78  Penn.,  865,  1  Leg.  Chron..  101. 

Texas :  Waco,  etc.,  v.  Shirley,  45 
Tex.,  856. 

Though  not  uncertain  and  oontin- 

§ent  profits  which  were  not  the  imme- 
iate  and  necessary  result  of  a  breach 
of  the  contract,  and  which  may  not  be 
fairly  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when 
they  made  it. 

TlUnois  :  Dlinois,  etc.,  v.  Decker.  3 
Month.  Jur.,  100,  1  Ch.  L.  J.,  485; 
Chicago,  etc.,  «.  Howison,  85  Ills.,  215. 

Indiana  i  Glass  v.  Garber,  55  Ind., 
336. 

Iowa :  Howe  Machine  Co.  v.  Bry- 
son,  44  Iowa,  159  ;  Morris  v.  C.  B.,  etc, 
45  Iowa,  29. 

Maine  :  Frye  «.  Maine  Central  R 
R.,  67  Maine,  414. 

Michigan  i  Cromer  «.  Piatt,  37 
Mich.,  139. 

Minnesota :  Sumner  t.  St.  Paul,  S3 
Minn.,  408. 

New  Tork  :  Matter  of  Reservoir, 
1  Buflf.  Superior  Ct.  R.,  416. 

As  to  the  liability  of  a  carrier  for  de- 
preciation in  value  from  delay,  see  Dev- 
ereux 9.  Buckley,  84  Ohio,  St.  R.,  16. 
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[6  Chancery  Division,  160.] 
Fry,  J.,  June  29,  80,  1877. 

Kino  v.  Rudkin. 

[1876    K.     69.] 

ObsirucHon  of  Ancient  lAghi* — Injunction — Inauiry  a»  to  Damages — JVivial  Injury — 
Judicature  Act,  18,78  (86  A  87  Viet.  c.  66)—LordCaima*  Act  (21  d  22  Vict  c,  27)— 
Jiulee  of  Courts  1876,  Order  xvi,  r.  18 — Adding  Partg  at  Trial— Amgnment  pen- 
flente  lite — Practice — Procedure — Trial  of  Action  with  Witneteee — Order  of  Speeches 
of  Counsel. 

Since  the  Jadicatnre  Act,  as  before  it,  a  plaintiff  in  am  action  to  restrain  an  alleged 
obstruction  to  ancient  lights  cannot  obtain  an  injunction  unless  he  proves  substantial 
damage. 

An  inquiry  as  to  damages  will  not  be  directed  where  the  plaintiff  has  opened  a 
case  of  substantial  damage  and  has  failed  to  prove  it. 

V  Order  made  at  the  trial  to  add  as  a  co-defendant  a  person  to  whom  the  defendant 
had  assigned  his  interest  pendente  lite. 

The  order  in  which  the  speeches  of  counsel  on  the  trial  of  an  action  with  witnesses 
are  to  be  made,  prescribed. 

This  was  an  action  to  restrain  tlie  defendants  from  ob- 
structing the  access  of  light  to  a  house  belonging  to  the 
plaintiff. 

The  plaintiff  C.  J.  Kino  was  the  owner  for  an  unexpired 
term  of  seventy-two  years  of  a  house,  No.  4  Sugar  Loaf 
Court,  Leadenhall  Street,  in  the  city  of  London.  Tne  house 
was  on  the  east  side  of  the  court,  and  it  was  in  the  occupa- 
tion of  James  Stewart  under  a  lease  granted  by  the  plaintiff. 
Sugar  Loaf  Court  was  in  the  shape  of  an  elongated  parallel- 
ogram, the  southern  end  of  which  *was  formed  by  [161 
a  house  and  premises  known  as  No.  6  Fencharch  Buildings, 
of  which  the  defendant  Robert  Pinnis  was  the  owner.  This 
house  was  separated  from  the  plaintiff's  house  by  No.  3 
Sugar  Loaf  Court,  which  joined  No.  6  Penchurch  Build- 
ings at  the  south-eastern  corner  of  the  court.  On  the  west 
side  of  the  court,  and  immediately  opposite  the  plaintiffs 
house,  was  a  blank  wall  sixty  feet  high,  which  prevented 
the  direct  access  of  light  to  tne  windows  of  the  plaintiff's 
house  from  the  west.  The  court  was  only  about  eighteen  feet 
wide.  The  defendant  Pinnis  had  recently  pulled  down  his 
house,  and  had  commenced  rebuilding  it.  The  defendant 
Thomas  Radkin  was  the  contractor  for  the  work.  The 
height  of  the  exterior  wall  of  the  old  building,  No  6 
Penchurch  Buildings,  was,  according  to  the  plaintiff's  evi- 
dence, thirty-four,  and,  according  the  defendant's  evidence, 
thirty-six  feet  above  the  pavement  of  the  court.  The  top  of 
the  wall  was  surmounted  by  a  row  of  wooden  palings  three 
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feet  high,  and  the  roof,  which  was  a  sloping  one,  rose  to  the 
height  of  eight  feet  above  the  top  of  the  exterior  wall.  The 
new  building,  which  had  a  flat  roof,  was,  at  the  time  when 
the  action  was  commenced,  completed  to  the  height  of 
42  ft.  3  in.  above  the  pavement  of  the  court.  It  was  in- 
tended to  add  a  cornice  2  ft.  9  in.  in  height  to  the  top  of  the 
wall,  making  the  total  height  of  the  new  building  forty>five 
feet  above  the  pavement  or  the  court. 

The  statement  of  claim  contained  in  paragraph  10  the  fol- 
lowing allegation:  "The  effect  of  the  defendants'  opera- 
tions has  already  been  to  obstruct  the  radiation  and  access 
of  light  to  the  windows  of  the  plaintiff's  premises,  and  so 
seriously  has  the  quantity  of  the  plaintiff's  light  been  dimin- 
ished by  the  said  operations,  that  the  plaintiff's  premises 
are  rendered  nearly  useless  to  the  present  tenant  thereof, 
and  the  value  of  the  plaintiff's  reversion  is  materially  les- 
sened, and  if  the  defendants  continue  their  operations  the 
plaintiff's  premises  will  become  wholly  unfit  for  business 
purposes,  and  inconvenient  for  occupation,  and  the  value 
of  the  plaintiff's  reversion  will  be  still  further  lessened." 

The  plaintiff  claimed  an  injunction  to  restrain  the  defen- 
dants from  permitting  the  new  building  to  remain  at  a  greater 
height  than  the  height  of  the  old  one,  and  to  restrain  the 
defendants  from  erecting  or  continuing  the  erection  of  any 
162]  buildings  so  as  to  *ob8truct  the  free  access  of  light  to 
the  plaintiff's  house  as  it  was  enjoyed  previously  to  the 
erection  of  the  new  building.  The  plaintiff  also  claimed  an 
inquiry  as  to  the  damages  suffered  oy  him  by  reason  of  the 
obstruction  of  the  access  of  light  to  his  premises,  and  an 
order  for  payment  of  damages  by  the  defendants. 

By  their  statement  of  defence  the  defendants  denied  that 
their  operations  had  obstructed,  or  would  obstruct,  the 
plaintiff's  light. 

On  the  16th  of  December,  1876,  the  Master  of  the  Rolls, 
upon  the  undertaking  of  the  plaintiff  to  abide  by  any  order 
the  court  might  make  as  to  damages,  in  case  the  court 
should  thereafter  be  of  opinion  that  the  defendants  should 
have  sustained  any  by  reason  of  the  order  which  the  plain- 
tiff ought  to  pay,  granted  an  injunction  restraining  the  de- 
fendants, until  judgment  in  the  action  or  further  order, 
from  carrying  the  new  building  to  any  greater  height  than 
it  had  then  been  carried  so  as  to  obstruct  the  plaintiff s 
light. 

This  was  the  trial  of  the  action. 

The  plaintiff  adduced  evidence  to  prove  the  height  of  the 
old  house,  No.  6  Fenchurch  Buildings,  and  of  the  new 
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building,  and  proved  that  the  new  building  would  diminish 
tA\e  light  in  the  court  and  in  the  plaintiffs  house.  But 
neither  the  ijlaintiffs  tenant  nor  any  occupant  of  the  court 
gave  any  evidence,  nor  was  there  any  evidence  of  material 
inconvenience  to  the  plaintiflPs  tenant,  or  of  substantial 
damage  to  the  value  of  the  reversion. 

Cookson,  Q.C.,  and  McLaren^  for  the  plaintiff. 

BeviTy  Q.C.,  and  W,  A,  Clark^  for  the  defendants,  stated 
that  the  defendant  Finnis  had,  pendente  lite^  assigned  all 
his  interest  in  No.  6,  Penchurch  Buildings,  to  a  Mr.  Wor- 
ley,  and  asked  that  Worley  might  be  added,  under  Rules 
of  Court,  1875,  Order  xvi,  rule  13,  as  a  co-defendant  to  the 
action. 

Cookson^  Q.C.,  and  McLaren^  for  the  plaintiff,  did  not 
object. 

Fry,  J. :  I  do  not  think  that  there  is  any  necessity  for 
Mr.  Worley' s  presence.  As  the  assignment  was  made  to 
him,  pendente  tite^  I  think  he  would  be  beund  by  the  pro- 
ceedings. But  it  is  very  reasonable  that  he  should  be  made 
a  party,  and  I  will  make  *an  order  that  he  be  added  [163 
as  a  defendant,  he  submitting  to  be  bound. 

Cookson^  Q.C.,  and  McLaren^  for  the  plaintiff:  The  evi- 
dence shows  that  we  are  entitled  to  the  relief  which  we  claim : 
Clarke  v.  Clark  (*) ;  Tates  v.  Jack  (*) ;  Aynsley  v.  Olover  (•) ; 
Kelk  V.  Pearson  (*) ;  Theed  v..  Debenham  {*) ;  CUy  of  Lon- 
don Brewery  Company  v.  Tennant  {') ;  Hackett  v.  Baiss  (') ; 
Staight  V.  Sum  (") ;  Smith  v.  Smith  (*). 

[Fry,  J.,  referred  to  Back  v.  Stacey  (^''),'\ 

As  the  i^laintiff  is  the  reversioner,  the  question  to  be  con- 
sidered is  independent  of  the  particular  business  for  which 
the  present  tenant  uses  the  premises.  If  we  do  not  estab- 
lish a  case  for  an  injunction,  we  are  at  any  rate  entitled  to 
an  inquiry  as  to  damages. 

The  plaintiff's  case  was  opened  by  Cookson^  Q.C.,  and  the 
evidence  was  taken.  The  question  then  arose  whether  he  or 
McLaren  should  sum  up  the  evidence. 

Fry,  J.:  The  trial  of  an  action  before  me  is  not  like  a 
trial  at  nisi  prius ;  it  embodies  two  proceedings,  the  trial  of 
the  action  and  a  motion  for  judgment.  The  course  which 
appears  to  me  the  most  convenient,  and  which  I  intend  to 
adopt,  is  this :  the  leading  counsel  for  the  plaintiff  will  open 

Q)  Law  Rep.,  1  Ch.,  16.  («)  Law  Rep.,  9  Ch.,  212. 

(«)  Law  Rep.,  1  Ch.,  296.  O  Law  Rep.,  20  Eq.,  494. 

(«)  Law  Rep.,  18  Eq.,  644;  Law  Rep.,  («)  Law  Rep.,  6  Ch.,  168. 

10  Ch.,  283;  11  En^.  Rep..  621.  (•)  Law  Rep.,  20  Eq.,  600. 

(*)  Law  Rep.,  6  Ch.,  809,  ('«)  2  Car.  <&  P.,  466. 
(*)  2  Ch.  D.,  166 ;  16  Eng.  Rep.,  712. 

22  Eng.  Rep.  93 
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liis  case.  The  plaintiff's  evidence  will  then  be  pat  in,  and 
the  junior  counsel  will  sum  up.  If  the  plaintiff  lias  shown 
a  prima /acie  case,  the  defendant's  leading  counsel  will 
then  open  his  case ;  the  defendant's  evidence  will  be  pat  in, 
and  Ilia  junior  counsel  will  sam  up.  Then,  it  necessary, 
the  plaintiff's  leading  counsel  will  reply.  I  am  aware  that 
some  of  the  other  judges  adopt  a  different  procedure,  but 
this  appears  to  me,  on  the  whole,  the  most  convenient. 

Cookson:  It  can  make  no  difference  to  the  suitors  which 
individual  counsel  sums  up  the  evidence. 
164]  *FBy,  J.:  I  cannot  hear  two  opening  speeches  from 
one  counsel.  If  the  junior  counsel  was  unavoidably  absent 
I  should  struggle  not  to  deprive  the  plaintiff  of  the  right  to 
have  bis  evidence  summed  up. 

5e»ir,  Q.C.,  and  W.  A.  CZari,  for  the  defendants :  The 
onus  is  on  the  plaintiff  to  show  a  material  diminutioD  of 
light  sach  as  will  destroy  the  comfort  and  convenience 
of  his  house  as  a  residence,  or  its  beneficial  use  as  a  place  of 
business,  or  will  seriously  affect  the  value  of  the  reversion. 
The  issue  between  the  parties  is  raised  in  paragraph  10  of 
the  statement  of  claim,  and  it  is  unsupported  by  any  evi- 
dence. 

[Fry,  J.:  In  the  Curriers'  Company  v.  Oorbell  ('),  an  in- 
quiry as  to  damages  was  given  at  the  suit  of  a  reversioner.] 

The  court  will  not  grant  an  injunction  unless  substantial 
damage  is  proved.  City  of  London  Brewery  Company  v. 
TennajU{')  is  in  our  favor. 

[Fry,  J.:  If  by  reason  of  the  absence  of  evidence  I  cannot 
grant  an  injunction  on  the  ground  of  substantial  injury 
either  to  the  occupancy  or  to  the  reversioner,  cannot  I  still 
direct  an  inquiry  as  to  damages  to  the  reversioner)] 

The  plaintiff  has  adduced  no  evidence  of  substantial  dam- 
age ;  he  cannot  be  permitted  to  supplement  his  case  now. 

[Fry,  J.:  I  am  not  now  exercismg  the  jurisdiction  given 
by  Lord  Cairns'  Act.  Is  there  not  this  difference  since  tlio 
Judicature  Act,  that  I  can  direct  an  inquiry  as  to  damages 
if  I  can  see  that  there  is  damage  to  the  extent  even  of  4U$.  ?] 

The  damage  must  still  be  substantial:  Gale  on  Ease- 
— ntsC);    Parker  v.  Smith{');  Kelk  v.  Pearso7i(')\  City 
London  Brewery  Company  v.    Tennant;   Aynsley  v, 
oer  (*) ;  Robson  v.  Whittingham  ('). 
Fhey  were  stopped  by  the  court,] 

2  Dr.  d  am..  SSI. 
Law  Rep,,  9  Ch.,  SIS. 
Bth  ed.,  686-7. 
5  Car.  4  P.,  488. 
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*Fry,  J.,  after  stating  the  facts,  continued :  It  is  [165 
necessary,  in  order  that  an  injunction  should  be  granted, 
for  the  plaintiff  to  show  that  there  will  be  a  permanent  ob- 
struction to  the  access  of  light  to  such  an  extent  as  to  ren- 
der the  occupation  of  his  house  less  comfortable  than  it 
was  before,  or  to  prevent  the  present  tenant  from  carrying 
on  his  business  as  beneficially  as  he  could  before,  or  that 
the  plaintiflf,  as  the  owner  of  the  reversion,  will  suffer  sub- 
stantial or  material  damage  by  the  lessening  of  its  value. 
There  is  only  one  witness  who  says  that  there  is  a  great  dif- 
ference in  the  amount  of  light  in  the  plaintiff's  house,  but 
he  does  not  say  that  there  will  be  any  material  inconven- 
ience to  the  tenant;  and  as  to  substantial  injury  to  the 
value  of  the  reversion,  I  have  nothing  approximating  to 
evidence.  No  valuer  has  been  produced  to  say  that  the 
value  of  the  reversion  has  been  affected  in  any  degree  what- 
ever, and  I  can  only  come  to  the  conclusion  that  its  value 
remains  just  as  it  was  before.  I  do  not  forget  that  the  de- 
fendant intends  to  carry  up  his  building  to  the  height  of 
fortj^-five  feet,  but  there  is  no  evidence  to  show  that  that 
addition  will  make  anv  difference.  The  only  evidence  upon 
which  the  plaintiff  asks  me  to  act  is  the  difference  which  is 
admitted  to  exist  between  the  height  of  the  defendants'  new 
building  and  that  of  the  old  one.  But,  although  I  am  sat- 
isfied that  the  new  building  causes  some  obstruction  to  the 
access  of  light  into  the  court,  I  am  bound  to  bear  in  mind 
that  the  light  which  comes  over  it  to  the  plaintiff's  house 
comes  in  an  oblique  and  lateral  direction ;  and  I  cannot 
come  to  the  conclusion  that  any  substantial  damage  has 
been,  or  will  be,  caused  to  the  plaintiff.  His  case  therefore 
fails  as  regards  the  injunction.  And  I  think  it  would  not 
be  right  to  direct  an  inquiry  as  to  damages  where  the  plain- 
tiff has  opened  a  case  of  substantial  injury  entitling  him  to 
an  in  junction  and  damages,  and  has  failed  to  prove  anv 
substantial  damage.  The  action  must  be  dismissed  with 
costs.  The  defendant  is  entitled,  on  the  plaintiffs  under- 
taking, to  an  inquiry  as  to  the  damages  sustained  by  him 
by  reason  of  the  interlocutory  injunction. 

Solicitors  for  plaintiff:  MerriTnan^  Morris  <6  Co. 
Solicitor  for  defendant :  (7.  P.  Pritchard. 

In  some  of  the  states  it  is  held,  that  is  entitled  to  the  concluding  argument, 

in  cases  where  the  damages  are  liqui-  and  that  if  this  right  be  denied  him  it 

dated  the  party  holding  the  affirmative,  is  cause  for  reversal. 

— e.g.,  a  defendant  not  denying  any  Arkansas :    Tobin   v.   Jenkins,    29 

allegation  of  the  complaint,  but  setting  Ark.,  151 ;  Mann  «.   Scott,  82  Ark., 

up  an  affirmative  defense,  as  usury, —  693. 
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that  the  prisoner  was  deprived,  by  the  for  the  prosecution,  as  the  eTidenoe 

limitation,  of  the  opportunity  of  a  full  may  possibly  be    inadmissible    when 

defence ;  for  this  is  his  constitutional  subsequently  tendered,    arising    from 

right,  without  which  he  cannot  be  law-  the  circumstances  under  which  tlie  ooo- 

fully  convicted.  versation  took  place  :  Beg.  v.  Crean,  8 

Courts  have  a  larffe  discretion  over  Cox's  C.  C,  509. 

the  conduct  of  proceedings  before  them.  Upon  the  trial  of  a  question  of  fact 

and  may  limit  counsel  to  reasonable  in  a  criminal  case,  the  accused  has  a 

time.     But  in  capital  cases  this  should  right  to  be  heard  by  counsel  before  the 

be  done,  if  at  all,  ouly  in  very  eztraor-  jury,  and  the  court  has  no  right  to  pre- 

dinary  and  peculiar  instances  :  People  vent  him  from  being  so  heai^,  however 

v.  Keenlln,  13  Cal.  Rep.,  581.  simple,  clear,  unimpeached  and  con- 

A  limitation  of  five  minutes  to  coun-  elusive  the  evidence,  in  its  opinion, 

sel  to  address  the  jury  on  an  indict-  may  be ;  but  the  court  has  a  soperin- 

meut  for  grand  larceny,  where  the  evi-  tending  control  over  the  coarse  of  the 

deuce  is  conflicting,  is  an  unreasonable  argument  to  prevent  the  abase  of  that 

exercise  of  the  discretion  of  the  court  or  any  other  right  of  counsel :   Wood 

in  controlling  the  trial ;  it  is  a  substan-  v.  Com.,  3  Leigh  (Va.),  743. 

tial  denial  of  the  constitutional  right  Where  the  jury  came  into  oonrt  for 

of  the  defendant  to  be  heard  by  coun-  further  instructions  as  to  clrcumstan- 

sel  in  his  defence :  White  v.  People,  7  tial  evidence,  which  the  court  gave. 

Reporter,  681,  Supreme  Court,  Ills.  whereupon  counsel  for  the  defendant 

Where  the  trial  occupied  half  a  day,  asked  the  court  to  give  the  jary  a  more 

and   the  court   restricted  defendant's  explicit  charge  as  to  the  character  of 

counsel  to  half  an  hour,  held  to  be  an  the  circumstantial  evidence  which  was 

abuse  of  power  which  prevented  a  fair  entitled  to  consideration  by  them.    The 

trial :  Dille  t).  State,  34  Ohio  State  R.,  court  interrupted  the  counsel  and  ahso- 

617.  lutely  refused  to  hear  what  he  had  to 

As  to  how  far  the  court  may  restrict  say,  or  even  to  permit  him  to  address 

and  control  the  remarks  of  counsel  for  the  court  upon  the  right  of  asking  for 

the  prosecution  or  for  the  defendant,  additional  charges  on   the  particular 

as  to  the  subjects  they  shall  discuss  or  information  asked  by  the  jury.    Held, 

the  remarks  they  may  make  on  par-  the  court  clearly  erred  and  refused  to 

ticular  subjects,  and  how  far  they  may  the  prisoners  a  most  important,  and, 

read  from  books,  see  in  this  instance,  vital  right :    State  c 

Oalifomia:    People  v.  Anderson,  44  Baptiste,  26  La.  Ann.,  1S3l 

Cal.,  65.  Counsel  may  read  a  reported  case  to 

Georgia:    Ransom  v.  Christian,  56  the  jury,  in  order  to  show  the  law.  and 

Geo. ,  852.  for  that  purpose  may  refer  to  the  facts ; 

Indiana :    Ferguson  v.  State,  49  Ind.,  but  he  cannot  go  into  the  facts  to  show 

83  ;  Fletcher  v.  State,  49  Ind.,  124.  how  a  former  jury  treated  the  same  or 

Kentucky:    Kennedy  «.  Com.,    14  analogous  facts,  and  thus  aigne  as  to 

Bush,  340.  what  the  verdict  should  be :  13  Eng. 

Louisiana:   State  v.  McCort,  28  La.  Rep.,  429-430  note. 

Ann.,  326.  The  case  of  Harris  v.  Panama,  etc, 

Missouri:    State  v.  Reilly,  4  Mo.  there  cited,  is  8  Bosw.,  7,  insteadof  7 

App.  Rep.,  892.  Bosw.,  7. 

New  Tork:    Peoples.  Finnegan,  1  See,  however,  Chicago  v.  McGiven,  . 

Park.,  147;  Blake  i?.  People,  73  N.  Y. ,  78  Ills.,  347;    Philpot    «.   Taylor,  75 

587.  Ills. ,  309  ;  Baldwin's  Appeal,  44  Conn., 

North   Oarolina :    State  v.   Baker,  37,  3  Reporter,  409  ;  Huffman  v.  Click, 

69  N.  C,  147;   Huffman  v.  Click,  77  77  N.  C,  55. 

N.  C. ,  55.  See  an  excellent  article  on  this  sub- 
Texas:    Dempsey  v.   State,  3  Tex.  ject,  5  Cent.  L.  J.,  439. 
App.,  ^9;  HinestJ.  State,  3  Tex.  App.,  Counsel  liave  the  right  to  present 
483.  their  view  of  the  law  as  well  as  the 

The  evidence  of  a  witness  relative  to  facts  to  the  jury,  especially  in  criminal 

a  material  conversation  with  a  prisoner,  cases,  subject  of  course  to  the  control 

when  in  custody,  ought  not  to  be  stated  of  the  court  in  the  charge.     Without 

in  the  opening  speech  of  the  counsel  this  right  there  can  be  no  intelligent 
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application  of  the  law  to  the  facts  :  the  books  to  opposing  counsel.     If  the 

Warmock  v.  State,  56  Geo.,  508.  court  agrees  with  concluding  counsel 

Whilst  counsel  should  argue  legal  in  the  law,  and  does  not  desire  him  to 
points  to  the  court  and  not  to  the  jury,  fortify  his  positions  bj  authority,  the 
it  is  his  right  to  state  his  legal  posi-  judge  may  so  state  when  the  argument 
tions  to  the  jury;  this  right  is  indis-  opens  or  afterwards:  Bazemore  v. 
pensable  to  an  intelligent  presentation  Davis,  55  Geo.,  504. 
of  his  case,  and  argument  of  the  facts.  Whenever  a  prisoner's  sanity  at  the 
and  application  of  the  law  thereto,  and  time  of  the  offence  alleged  is  in  ques- 
its  denial,  or  serious  restriction,  would  tion,  the  rule  that  he  may  control  or 
virtually  destroy  the  right  of  parties  discharge  his  counsel  at  pleasure, 
to  be  heard  by  counsel  before  the  jury,  should  be  so  far  relaxed  as  to  permit 
and  consequently  full  and  fair  trial  by  them  to  offer  evidence  on  these  points, 
jury.  It  is  impossible  for  counsel  to  even  against  his  will, 
foreknow  what  view  the  court  will  In  a  criminal  case,  where,  after  the 
take  of  the  law  until  the  charge  is  close  of  the  testimony  on  behalf  of 
given  ;  he  must,  therefore,  state  to  the  the  state,  the  counsel  of  the  accused 
jury  what  he  believes  the  law  to  be,  alleged  the  prisoner's  insanity  before, 
and  what  he  thinks  the  court  will  at  the  time  of,  and  since  the  killing, 
sanction,  and  on  the  basis  that  such  a  and  offered  to  introduce  testimony  iu 
principle  will  be  pronounced  law,  and  proof  of  the  fact,  and  thereupon  the 
is  the  law,  he  may  argue  the  facts  and  prisoner  arose  and  repudiated  such  de- 
apply  them  :  Ransome  v.  Christian,  56  fence,  and  discharged  his  counsel,  and 
Geo.,  352.  the  court  gave  the  case  to  the  jury 

Concluding  counsel  cannot  read  or  without  further  evidence  or  pleadings 

comment  upon   authorities   which  he  on  behalf  of  the  prisoner :    Held,  that 

does  not  read  or  produce  to  the  opposite  the  court  erred  in  aUowing  the  prisoner, 

counsel  in  the   opening.      Merely  to  under  the  circumstances,  to  discharge 

name  the  books  and  pages  from  which  his  counsel,  and  erred  in  not  allowing 

he  intends  to  read,  is  not  sufficient ;  them  to  offer  proofs  on  the  question  of 

but  the  court  can  only  deny  him  the  insanity:   State  v.  Patten,  10  La.  Ann., 

privilege  of  using  the  authorities,  and  299. 
Las  no  power  to  compel  him  to  furnish 


[6  Chancery  Division,  166.] 
Frt,  J.,  July  2,  1877. 

*MoBRELL  V.  Cowan.  [166 

[1876    M.     292.] 
Ovarcmtee — Con»truetion — Connderation — Married  Woman — Separate  JSktate — ComU. 

The  wife  of  a  retail  trader  who,. was  possessed  of  separate  estate,  in  order  to 
obtain  credit  for  her  husband  from  a  wholesale  merchant  with  whom  he  deidt,  gave 
the  latter  a  written  guarantee  as  follows :  "  In  consideration  of  you  M.  having  at 
my  request  agreed  to  supply  and  furnish  goods  to  C.  (the  husband),  I  do  hereby 
gruarantee  to  you  M.  the  sum  of  £500.  This  guarantee  is  to  continue  in  force  for 
the  period  of  six  years  and  no  longer": 

Ileldj  that  the  g^rantee  was  not  limited  to  the  price  of  goods  supplied  to  the 
husband  after  it  was  given,  but  that  it  extended  to  any  sums,  not  exceeding  £500, 
which  were  due  from  the  husband  to  M.  during  the  six  years  : 

Held,  also,  that  the  agreement  by  M.  to  supply  ffoods  did  not  of  itself  form 
a  sufficient  consideration  to  support  the  guarantee  unless  goods  were  actually  sup- 
plied after  it  was  given,  but  that  any  subsequent  ;3upply  of  goods  not  paid  for  in 
cash  at  once  was  enough  to  support  it,  even  though  M.  refused  to  supply  them  until 
additional  collateral  security  had  been  given  to  him  by  the  husband,  or  until  the 
husband  had  promised  to  make  a  payment  in  reduction  of  the  balance  of  his 
account : 


744  CHANCERY  DIVISION.  [Vol  VI. 

1877  Morrell  v.  Cowan.  Fry.  J. 

Held,  also,  that  the  balance  due  from  the  husband  to  M.  (not  exceeding  £500)  waa 
a  charge  on  the  wife's  separate  estate,  and  that  M.*8  costs  of  an  action  to  enforce  the 
charge  must  also  be  cnarg^  on  that  estate,  and,  if  necesaarj,  in  addition  to 
the  £500. 

This  was  an  action  to  enforce  against  the  separate  prop- 
erty of  the  defendant  Sarah  Ann  Cowan  a  guarantee  given 
by  her  to  the  plaintiff,  George  Morrell,  in  order  to  obtain 
credit  for  her  husband,  the  defendant  Matthew  Mitchell 
Cowan. 

The  plaintiflf  was  a  leather  factor  at  Leeds;  the  defen- 
dant Cowan  was  a  boot  and  shoe  manufacturer  at  Leeds. 
In  May,  1875,  the  defendant  Cowan  commenced  trade  deal- 
ings with  the  })laintiff,  in  the  course  of  which  the  plaintiff 
from  time  to  time  supplied  Cowan  with  goods  on  credit- 
On  the  24th  of  December  an  acceptance  of  Cowan  for 
£176  Qs.  4d.^  which  he  had  given  to  the  plaintiff  in  pay- 
ment for  goods  supplied,  was  dishonored.  The  plaintiff 
then  refused  to  supply  Cowan  with  any  more  goods  on 
credit,  unless  he  would  give  him  security. 

Cowan's  wife  was  entitled  to  considerable  separate  estate 
167]  under  the  will  of  her  former  *husband.  She  was  not 
restrained  from  anticipation,  and  no  settlement  of  the  prop- 
erty was  made  upon  her  marriage  with  Cowan.  On  tne 
22a  of  January,  1876,  she  gave  the  following  guarantee  to 
the  plaintiff : 

"  To  Mr.  George  Morrell. 

"Leeds,  22d  January,  1876. 
"  In  consideration  of  you  the  said  George  Morrell  having 
at  my  request  agreed  to  supply  and  furnish  goods  to  Mat- 
thew Mitchell  Cowan,  I  do  hereby  guarantee  to  3'ou  the 
said  George  Morrell  the  sum  of  £500.  This  guarantee  is  to 
continue  in  force  for  the  period  of  six  years  and  no  longer. 
As  witness  my  hand  this  22d  January,  1876. 

"(Signed)  Sarah  Ann  Cowan." 

The  plaintiff,  while  the  negotiations  for  the  giving  of  the 
guarantee  were  in  progress,  took  up  the  dishonored  accept- 
ance for  £176  6^.  4^.,  and  oh  the  22d  of  January  he  ad- 
vanced Cowan  £170  to  enable  him  to  meet  another  acceptance 
for  £176  which  was  then  about  to  become  due.  After  the 
22d  of  January  the  plaintiff  supplied  Cowan  with  three 
parcels  of  goods.  The  first  parcel,  value  £14  2^.  lid.,  was 
supplied  on  the  24th  of  February,  1876,  and  the  defendant 
aid  for  it  by  means  of  an  acceptance  of  a  customer  of  his 
or  £14  2^.  6d,j  which  fell  due  on  the  15th  of  April  and  was 
duly  paid.    The  second  parcel,  value  £18  11^.  dd.,  was  sup- 
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plied  on  the  17th  of  March.  The  plaintiflE  declined  to  sup- 
ply these  goods  on  credit,  unless  Cowan  would  promise  to 
make  him  a  payment  to  cover  the  price  of  them  and  to  re- 
duce the  balance  of  his  account.  Cowan  promised  to  pay 
£100,  and  he  made  the  payment  on  the  27tn  of  March.  The 
third  parcel  of  goods,  value  £5  16^.,  was  supplied  on  the 
23d  of  March  on  credit.  After  this,  other  acceptances  which 
Cowan  had  given  to  the  plaintiff  for  the  price  of  goods  pre- 
viously supplied  were  dishonored,  and  the  plaintiff  sup- 
plied no  more  goods  to  Cowan. 

On  the  22d  of  July,  1876,  the  plaintiff  signed  judgment 
in  an  action  against  Cowan  for  £386  4^.  4d.^  due  m  respect 
of  goods  supplied,  but  Cowan  failed  to  satisfy  the  judg- 
ment, and  he  afterwards  filed  a  liquidation  petition.  On 
the  22d  of  September,  1876,  the  plaintiff  commenced  this 
action  against  Cowan  and  his  wife  to  enforce  the  guarantee. 
The  plaintiff  alleged  that  £450  was  due  to  *him  from  [168 
Cowan,  and  he  claimed  a  declaration  that  the  separate  prop- 
erty of  Mrs.  Cowan  was  chargeable  with  the  payment  of 
and  liable  to  satisfy  to  the  plaintiff  what  was  due  to  him  by 
virtue  of  the  guarantee,  and  that  the  guarantee  operated  as 
a  charge  upon  or  a  contract  to  pay  out  of  such  separate 
estate. 

This  was  the  trial  of  the  action. 

CooksoTij  Q.C.,'and /oAn  Chester,  for  the  plaintiff:  In 
construing  the  guarantee  the  court  must  Iook  at  the  sur- 
rounding circumstances :  Heffleld  v.  Meadows  (*).  There  is 
nothing  on  the  face  of  the  instrument  to  show  that  the  £500 
is  limited  to  moneys  which  became  due  in  respect  of  goods 
supplied  after  the  22d  of  January;  it  applies  to  bills  which 
fell  due  after  that  date,  and  to  advances  made  by  the  plain- 
tiff to  enable  Cowan  to  take  up  bills  which  he  had  accepted. 
Though  the  instrument  may  not  be  a  guarantee  in  the  or- 
dinary sense  of  the  word,  it  must  be  construed  in  the  same 
way,  and  it  is  a  good  charge  on  the  wife's  separate  estate : 
Norton  v.  Turvill  (") ;  HeatUy  v.  Thomas  (') ;  Mayd  v. 
Pield  (*).  The  goods  supplied  after  the  guarantee  was  given 
are  a  sufllcient  consideration  for  it,  even  if  the  agreement  to 
supply  on  the  request  of  the  wife  is*not  of  itself  enough. 
The  plaintiff  has  fulfilled  his  agreement ;  he  was  not  bound 
to  go  on  for  ever  supplying  goods  when  he  found  that 
Cowan  was  unable  to  pay.  If  there  was  consideration,  the 
amount  of  it  does  not  signify. 

(')  Law  Rep.,  4  C.  P.,  595.  (*)  8  Ch.  D.,  587,  592;    18  Eng.  R., 

(•)  2  P.  Wms.,  144.  700,  704. 

(»)  16  Ves.,  596. 
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Norths  Q.C.,  and,  I^reelhig,  for  the  defendants:  This  is 
simply  an  action  against  the  wife's  separate  estate,  and  it 
must  be  dealt  with  m  the  same  way  as  if  she  had  obtained 
an  order  to  defend  separately  from  her  husband.  The  prob- 
able and  reasonable  construction  of  the  guarantee  is  that  it 
extends  only  to  the  price  of  goods  supplied  after  its  date, 
the  sum  of  £600  being  mentioned  as  a  maximum.  It  could 
not  have  been  intended  to  cover  debts  already  incurred  by 
the  husband.  It  would  be  absurd  to  suppose  that  if  goods 
worth  only  1^.  were  supplied  to  the  husband,  the  wife  in- 
1 69]  tended  to  make  herself  liable  for  £600.  *It  would 
liave  been  more  advantageous  to  pay  for  the  goods  in  cash 
than  to  guarantee  the  existing  debt.  No  goods  were  in  fact 
8U})plied  after  the  date  of  the  guarantee  simply  on  the  faith 
of  it,  except  the  small  parcel  supplied  on  the  23d  of  March. 
On  the  24th  of  February  and  the  17th  of  March  the  plain- 
tiff refused,  in  fact,  to  supply  goods  on  the  credit  of  the 
guarantee.  In  the  first  case  the  customer's  bill  was  paid  as 
cash,  and  in  the  second  case  the  condition  was  that  £100 
should  be  paid,  and  this  condition  was  fulfilled.  There  was 
no  sufficient  consideration  to  support  the  guarantee;  the 
mere  indefinite  agreement  to  supply  goods  is  not  enough : 
Wood  V.  Priestner  {')  I  Westheaa  v.  Sproson{*).  There  is 
nothing  to  show  that  the  goods  supplied  after  the  22d  of 
January  were  supplied  upon  the  request  referred  to  in  the 
guarantee.    As  a  matter  of  fact  the  husband  got  no  benefit. 

[Pry,  J. :  Probably  there  was  forbearance  on  the  part  of 
the  plaintiff.] 

That  is  not  proved,  nor  is  it  pleaded. 

Cookson^  in  reply : 

[Pry,  J. :  My  difficulty  is  this — whether  there  was  any 
supply  of  goods  upon  the  request  mentioned  in  the  guar- 
antee: Lampleig7i  V.  Br aihwait  {*).'] 

Goods  were,  in  fact,  supplied  for  the  purpose  of  the  hus- 
band's  business,  and  it  must  be  taken  that  this  was  done  in 
pursuance  of  the  request.  The  customer's  bill  given  to  the 
plaintiff  on  the  24th  of  February  was  taken,  not  as  cash, 
but  as  additional  collateral  security.  Such  security  does 
not  exclude  the  operation  of  the  guarantee.  The  £100  paid 
on  the  27th  of  March  was  paid  on  account.  The  plaintiff 
was  not  precluded  from  pressing  for  payment  of  his  debt. 

Pry,  J. :  The  main  question  relates  to  the  construction 
of  the  guarantee.  The  surrounding  circumstances  which 
1 70]  throw  light  upon  the  *construqtion  are  not  numerous. 
The  plaintiff  is  a  wholesale  leather  merchant  at  Leeds,  with 

(0  Law  Rep.,  2  Ex.,  66,  282.  («)  6  H.  A  N.,  728.  (»)  Hob.,  105. 
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whom  the  defendant  Cowan  had  dealt  from  May,  1876.  The 
defendant  Cowan  was  a  retail  boot  and  shoe  manufacturer 
in  the  same  town.  On  the  24th  of  December,  1875,  a  bill  of 
exchange  for  £176,  which  had  been  given  by  him  to  the 
plaintiff,  was  dishonored,  and  another  bill  for  £170  was 
about  to  fall  due  in  January,  1876.  Mrs.  Cowan  was  entitled 
to  considerable  separate  propery  under  the  will  of  her  first 
husband.  These  appear  to  me  to  be  all  the  surrounding 
circumstances  which  it  is  necessary  to  consider.  The  first 
question  which  arises  upon  the  guarantee  is  with  regard  to 
tne  £500  mentioned  in  it.  It  is  said  by  the  plaintiff  tnat  the 
guarantee  extends  to  any  moneys  not  exceeding  £600  which 
may  be  due  from  the  husband  to  the  plaintiff  on  any  account 
whatever  during  the  six  years.  The  defendants  sajr  that  the 
£500  is  mentioned  as  a  maximum,  and  that  the  intention 
was  that  the  wife  should  be  liable  to  pay  only  such  a  sum, 
not  being  more  than  £500,  as  should  become  due  after  the 
date  of  the  guarantee  from  the  husband  to  the  plaintiff  in 
respect  of  ^oods  supplied  to  the  husband  by  the  plaintiff 
upon  the  faith  of  the  guarantee.  No  such  limitation  as  this 
is  to  be  found  in  the  words  of  the  guarantee,  and  if  the  mat- 
ter rested  there,  I  can  see  no  reason  why  the  words  should 
not  mean  what  they  say.  It  is  said  that  it  is  impossible  that 
the  literal  meaning  can  be  the  true  one,  and  that  I  ought  not 
to  impute  to  the  parties  an  intention  the  result  of  which 
would  be  that  a  supply  of  goods  to  the  husband  on  credit  to 
the  amount  of  10^.  after  the  date  of  the  guarantee  would 
make  the  wife  liable  for  the  whole  £600.  1  am  of  opinion 
that  that  argument  is  not  a  sound  one.  Extreme  cases  are 
invaluable  as  tests  of  a  rule  of  law  and  the  extent  to  which 
it  ought  to  be  carried,  but  they  are  not  safe  guides  to  the 
construction  of  written  instruments,  because  you  are  then 
endeavoring  to  ascertain  the  probable  intention  of  the 
parties,  and  extreme  cases  are  not  within  their  contempla- 
tion. I  do  not,  however,  think  that  the  literal  construction 
of  the  guarantee  is  an  unreasonable  one.  The  object  of  tlie 
arrangement  was  to  preserve  the  husband's  credit,  to  tide 
over  the  difficulty  which  had  arisen  from  the  unpaid  bill, 
and  to  provide  for  the  payment  of  the  other  bill  for  £170 
which  was  then  current.  I  think,  therefore,  that  the  guar- 
antee applies  to  any  *moneys  to  the  extent  of  £500  [171 
which  should  during  the  period  of  six  years  be  due  from  tho 
husband  to  the  plaintiff. 

The  next  question  is  whether  any  sufficient  consideration 
was  given  to  the  wife  for  the  guarantee.  I  am  of  opinion 
that  the  agreement  by  the  plaintiff  to  supply  goods  to  the 
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husband  would   not  of   itself,   independently  of  its  per- 
formance, furnish  a  good  consideration,  for  it  is  so  indefinite 
an  agreement  that  it  falls  within  the  principle  of  the  deci- 
sion in  WestJiead  v.  Sproson  (*),  where  it  was  held  that  as 
the  guarantee  which  was  sued  npon  did  not  contain  any 
binding  agreement  by  the  plaintiffs  to  supply  goods  to  P., 
and  they  never  did  supply  any  goods  to  P.  after  the  date  of 
the  guarantee,  the  derendants  did  not  become  liable  on  the 
guarantee.     But  it  appears  to  me  that  the  guarantee  in  the 
present  case  embodies  a  request  by  the  wife  to  the  plaintiff 
to  supply  goods  to  her  husband,  and  that,  if  that  request 
was  acceded  to,  a  good  consideration  at  once  arose  to  the 
wife  for  the  guarantee.    My  view  is  that  the  plaintiff  may 
say  that  he  acted  upon  the  wife's  request  in  every  case  in 
which,  after  the  guarantee  was  given,  he  supplied  goods  to 
the  husband  on  any  other  terms  than  that  of  immediate  cash 
payment,  and  that  the  plaintiff  was  not  precluded  from  re- 
fusing to  supply  goods  unless  the  husband  would  give  him 
additional  collateral  security,  or  would  make  a  payment  on 
account.     It  could  not,  I  think,  have  been  contemplated  that 
the  plaintiff  should  be  bound  to  go  on  for  the  whole  six 
years  without  making  any  request  for  payment  of  his  ac- 
count, or  any  demand  for  additional  collateral  security.     In 
saying  this  I  really  decide  the  case,  because  none  of  the 
three  parcels  of  goods  which  were  supplied  after  the  date  of 
the  guarantee  were  paid  for  in  cash  at  the  moment.     The 
customer's  bill  which  was  given  for  the  goods  supplied  on 
the  24th  of  Februar}^  was  not  taken  bv  the  plaintiff  as  cash, 
but  by  way  of  additional  security.     W  hen  the  goods  were 
supplied  on  the  17th  of  March  the  husband  was  required  to 
make  a  promise  to  pay  £100  on  account,  and  the  payment 
was  not  made  for  some  days  afterwards.     In  the  third  case, 
on  the  23d  of  March,  the  goods  were  supplied  simpiv  on 
credit,  without  any  collateral  agreement  at  all,  and  I  am 
not  sure  that  I  might  not  rest  my  decision  upon  that  supply 
of  goods  alone.     But  I  prefer  to  rest  it  on  the  other  ground 
172]    which  I  have  stated.     *I  think,  therefore,  that  good 
consideration  has  been  shown  for  the  guarantee,  and  that 
the  plaintiff  is  entitled  to  a  declaration  that  the  separate 
propertv  of  Mrs.  Cowan  is  liable  to  satisfy  to  him  the  amount 
due  to  him  from  her  husband  to  an  extent  not  exceeding 
£500.     Unless  the  parties  agree  upon  the  sum,  there  must 
be  an  inquiry  as  to  the  amount  due,  and  there  must  be  an 
inquiry  of  what  the  separate  property  consists. 

(>)  6  tt  <k  N.,  728. 
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CooJcson  asked  that  the  plaintiffs  costs  of  the  action 
might  be  charged  upon  the  separate  estate  of  the  wife. 

[Pry,  J.:     Is  there  any  authoritjr  for  my  doing  that?] 

A  married  woman  must  be  liable  in  respect  of  her  separate 
estate  to  the  ordinary  consequences  of  litigation.  It  is  the 
separate  estate  which  is  really  before  the  court,  not  the 
married  woman. 

[Pry,  J.,  referred  to  Moore  v.  Moore  (^) J] 

Chester :  In  McHenry  v.  Davies  ("),  which  was  a  suit  to 
make  the  separate  estate  of  a'  married  woman  liable  for  a 
bill  of  exchange  which  she  had  indorsed,  the  costs  of  the 
suit  were  charged  on  the  separate  estate. 

Pry,  J.:  That  appears  to  be  an  authority  in  point.  The 
plaintiffs  costs  of  the  action  will  be  charged  on  the  separate 
estate,  and  this  charge  will  not  be  limited  to  the  £500  men- 
tioned in  the  guarantee. 

Solicitors  for  plaintiflE:  Speechly^  Mumford  &  Co,y  agents 
for  Rooke  &  Midgley,  Leeds. 

Solicitors  for  defendants:  Torr  A-  Co.,  agents  for  B.  C. 
PuUan,  Leeds. 

(')  1  Con.  C.  C,  54.  («)  Law  Rep.,  10  Eq.,  88. 


[6  Chancery  Division,  173.] 
Fbt,  J.,  Jane  6,  1877. 

*SiMMiN8  V.  Shirley.  [173 

[1876     S.     226.] 

Mortgagte  in  Paasettion — Taking  Panemon  of  Pari — Wilfid  DefauU — Farm — 

Shooing —  Woodt, 

The  mortgagees  of  land,  consisting  of  copses  and  of  a  farm  which  was  let  without 
the  shootinjc  or  the  timber,  gave  notice  to  the  tenant  of  the  farm  to  pay  the  rent  to 
the  mortgagees,  and  afterwards  moved  to  restrain  the  mortgagors  from  cutting  the 
timber : 

Hdd^  that  though  the  mortgagees  had  become  mortgagees  in  possession  of  tho 
farm,  they  had  not  become  mortgagees  in  possession  of  the  shooting,  the  copses,  or 
the  timber,  so  as  to  be  liable  to  account  for  default. 

This  was  a  suit  for  the  redemption  of  a  mortgage,  the 
principal  question  in  which  was  whether  a  sum  of  £7,067, 
wliich  had  been  paid  by  the  mortgagors  to  the  solicitor  of 
the  mortgagees,  and  had  not  been  paid  over  by  him,  was  to 
be  taken  as  having  been  received  by  the  mortgagees  in 
reduction  of  the  debt.  The  mortgaged  estate  consisted  of 
land,  part  of  which  was  let  as  a  farm  to  one  Day  wolf,  but 
the  copses  forming  part  of  the  land  were  not  let  to  Day  wolf, 
and  the  right  of  snooting  over  the  farm  was  reserved  to  the 
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mortgagors,  who  had  reserved  also  the  right  to  cut  the  tim- 
ber on  the  farm.  On  the  19th  of  July,  1876,  the  mortgagees 
gave  notice  to  Day  wolf  to  pay  his  rent  to  them.  The  mort- 
gagors in  their  statement  of  claim  charged  that  the  mort- 
gagees were  mortgagees  in  possession ;  that  they  had 
neglected  to  let  the  shooting,  which  had  been  iisnally  let  for 
£100  a  year ;  and  that  they  had  not  cut  the  underwood  in 
the  copses  and  had  not  thinned  the  timber  ;  and  the  mort- 
gagors claimed  that  the  mortgagees  might  be  charged,  in 
addition  to  the  ordinary  accounts,  with  a  sum  of  £100  for 
the  rent  of  the  shooting,  and  with  the  value  of  the  season's 
underwood  and  thinning  of  the  timber,  which  ought  to  have 
been  cut  in  a  due  course  of  management.  It  appeared  that 
in  August,  1876,  the  mortgagees  had  moved  to  restrain  the 
mortgagors  from  cutting  the  timber,  and  the  mortgagors  bad 
given  an  undertaking  not  to  cut  any. 

At  the  hearing,  Fry,  J.,  held  that  the  mortgagors  were 
174]  entitled  *to  redeem  on  the  footing  of  the  i?7,067  not 
having  been  received  by  the  mortgagees ;  and  the  question 
as  to  the  liabilities  of  tne  defendants  as  mortgagees  in  pos- 
session was  then  argued. 

CooJcson^  Q.C.,  and  TremUU^  for  the  mortgagors:  By 
giving  this  notice  to  the  only  tenant,  the  mortgagees  virtu- 
ally took  possession  of  the  mortgaged  estate.  How  else  can 
possession  be  taken?  This  renders  them  liable:  Fisher, 
Law  of  Mortgage  (*).  The  mortgagees  ought  to  have  ascer- 
tained that  the  shooting  did  not  belong  to  the  tenant,  and 
ought  to  have  let  it.  They  had  also  power  to  cut  the  copse- 
wood  and  timber,  as  they  were  in  possession  of  the  adjoin- 
ing land.  The  mortgagees  moved  to  restrain  us  from 
cutting,  and  at  all  events  that  was  a  constructive  assertion 
of  possession  by  them. 

Kekewichy  Q.C.,  and  PopJiam^  for  the  mortgagees:  We 
merely  moved  to  restrain  the  mortgagors  from  cutting,  be- 
cause our  security  was  insufficient :  Fisher,  Law  of  Mort- 
gage (•) ;  Hippestey  v.  Spencer  {*) ;  Humphreys  v.  Harri- 
son (*) ;  Craig  on  Timber  (*) ;  King  v.  Smith  (•).  Iliiat  was 
not  taking  possession.  The  mortgagees  were  not  in  pos- 
session of  the  shooting  or  of  the  copses ;  and  giving  notice 
to  the  tenant  of  the  farm  did  not  affect  the  shooting  or  the 
copses :  Soar  v.  Dalby  ('). 

(»)  8d  ed,  p.  987.  (»)  Pajre  94. 

(•)  8d  ed.,  p.  808.  (•)  2  Sare,  289. 

(*)  6  Madd.,  422.  (')  16  Beav.,  166. 
{*)  1  Jac.  A  W.,  681. 
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Fry,  J.:  In  this  case  the  mortgagees  must  be  liable  to 
account  on  the  ordinary  terras. 

It  is  not  in  dispute  that  as  to  the  farm  demised  to  Mr.  Day- 
wolf  possession  was  taken  by  the  mortgagees  as  from  the 
19th  of  July,  1876.  Tlie  question  which  I  have  to  determine 
is  as  to  the  shooting,  and  the  copses  which  were  not  com- 
prised in  that  demise,  and  as  to  the  timber. 

As  to  the  shooting,  it  was  usually  let  for  £100  a  year,  and 
was  clearly  excepted  from  the  demise  to  Mr.  Day  wolf ;  and 
as  to  the  *underwoods,  they  were  in  the  same  posi-  [175 
tion,  and  were  not  demised,  but  remained  in  the  possession 
of  the  lessors.  As  to  the  timber,  it  is  not  clear  whether  it 
was  excepted  out  of  the  demise  or  whether  only  power  to 
cut  it  was  reserved.  In  either  case,  however,  something  was 
reserved.  The  question,  then,  is  whether,  as  to  these  ex- 
cepted parts  of  the  property,  there  was  an  entry  by  the 
mortgagees  as  from  the  19th  of  July. 

It  cannot  be  denied  that  a  mortgagee  may  take  possession 
of  part  of  the  mortgaged  property.  If  there  are  two  inde- 
pendent tenements,  the  mortgagor  may  take  possession  of 
one  and  not  of  the  other,  and  the  case  seems  substantially 
the  same  where  the  properties  are  physically  conterminous. 
I  think,  therefore,  that  to  take  possession  of  the  rent  paid 
by  the  lessee  is  not  to  take  possession  of  the  shooting ;  so 
to  take  possession  of  a  farm  or  of  fields  surrounded  by 
copses  is  not  to  take  possession  of  the  copses ;  and  the  same 
prmciple  applies  to  the  timber,  the  property  in  which  re- 
mained in  the  lessors. 

Then  it  was  said  that  in  this  case  there  was  evidence  of 
taking  possession,  because  an  application  for  an  injunction 
had  been  made  which  resulted  in  an  undertaking  given  by 
the  mortgagors,  and  this,  it  was  argued,  showed  that  the 
mortgagees  intended  to  take  possession  ;  but,  looking  at  the 
circumstances  and  at  the  state  of  the  law  on  the  subject,  it 
seems  clear  that  the  application  was  not  made  on  the  ground 
that  the  mortgagees  were  in  possession,  but  because  the 
mortgagees,  being  out  of  possession,  were  entitled  to  restrain 
the  cutting  of  timber  when  it  diminished  the  security. 
There  was,  therefore,  nothing  in  this  to  put  the  mortgagees 
in  possession. 

No  inquiries  therefore  can  be  directed  as  to  any  default  in 
not  letting  tlie  shooting,  or  in  not  cutting  the  underwoods 
or  the  timber. 

Solicitors  for  mortgagors :  Eardley  Holt  &  Co, 
Solicitors  for  mortgagees :    Wilkinson  &  Sons. 
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[6  Chancery  Division,  176.] 
Fey,  J.,  June  8,  1877. 

176]  ^Morgan  v.  Thomas. 

[1876    M.     825.] 

Will — Oonstruetion — Specific  Legactf — Ademotiati — Oift  of  "all  the  Real  and  Pemmal 
JEatate  which  I  am  or  shall  or  may  he  erUiUed  to  under  j  -    -     -     -      - 


may  he  entitled  to  under  the  Will  of  A," — Reeeipi 
Investment  by  Testator  of  Money  derived  from  A,*s  Estate. 

A  testator  devised  and  bequeathed  to  the  defendants  "  all  the  real  and  personal 
estate  which  I  am  or  shall  or  may  be  entitled  to  under  the  will  of  my  late  ancle.* 
And  he  bequeathed  the  residue  of  his  personal  estate  to  the  plaintifil  Between  the 
date  of  the  will  and  the  time  of  his  death  he  received  from  the  estate  of  bis  uncie 
£800,  and  Invested  part  of  it  in  the  purchase  of  a  sum  of  £600  railway  stock.  He 
had  previously  purchased  other  sums  of  the  same  stock  with  his  own  money,  and  at 
the  time  of  his  death  these  sums,  and  the  £600,  remained  standing  as  one  sum  in 
his  name : 

Hdd^  that  the  £600  stock  passed  under  the  gift  to  the  defendants. 

This  was  a  special  case  stated  for  the  opinion  of  the  court 
under  the  Act  13  &  14  Vict.  c.  35. 

The  case  stated  as  follows : — 

John  Morgan,  by  his  will,  dated  the  6th  of  Jirne,  1873, 
devised  and  bequeathed  to  his  wife  (the  plaintiff)  and  the 
defendant  G.  D.  Thomas,  the  sum  of  £200  Bristol  and  Exe- 
ter Railway  stock,  upon  certain  trusts  therein  mentioned. 
And  he  gave,  devised,  and  bequeathed  unto  and  to  the  use 
of  the  defendants  Juliana  Morgan,  the  elder,  and  6.  D. 
Thomas,  their  heirs,  executors,  administrators  and  assigns 
{inter  aUa\  "all  the  real  and  personal  estate  which  I  am 
or  shall  or  may  be  entitled  to  under  the  will  of  mv  late 
uncle  John  Morgan,  deceased,"  upon  certaiti  trusts  tnerein 
mentioned  for  the  benefit  of  the  four  other  defendants,  who 
were  infants.  And  the  testator  bequeathed  (irUer  alia)  the 
sum  of  £320  stock  of  the  Bristol  and  Exeter  Railway  Com- 
pany to  the  plaintiff  and  the  defendant  G.  D.  Thomas,  upon 
certain  trusts  therein  mentioned.  And  the  testator  also 
bequeathed  [inter  alia)  the  sum  of  £280  stock  of  the  Bristol 
and  Exeter  Railway  Company,  and  all  the  rest,  residue  and. 
remainder  of  his  personal  estate  (subject  to  the  payment  of 
his  debts  and  funeral  and  testamentary  expenses)  unto  his 
wife  (the  plaintiff)  for  her  absolute  benefit.  And  he  ap- 
177]  pointed  his  wife  and  the  defendant  G.  D.  *Thoraas 
executrix  and  executor  of  his  will.  At  the  date  of  the  will 
the  testator  held  £1,000  stock  of  the  Bristol  and  Exeter  Rail- 
way Company,  and  no  more.  In  February,  1874,  he  pur- 
chased the  further  sum  of  £2,600  of  that  stock.  In  March, 
1874,  the  testator  received  from  the  estate  of  his  uncle  John 
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Morgan,  the  sum  of  £800,  part  of  his  share  in  that  estate. 
In  April,  1874,  the  testator,  with  part  of  the  £800,  purchased 
a  further  sum  of  £600  stock  of  the  same  company.  On  the 
16th  of  June,  1876,  he  made  a  codicil  to  his  will,  in  which 
lie  stated  that  he  had  invested  part  of  the  proceeds  of  the 
sale  of  some  other  property  in  the  purchase  of  £2,600  stock 
of  the  Bristol  and  Exeter  Railway  Company,  and  be- 
queathed that  sum  of  stock  to  the  plaintiflf  and  the  defen- 
dant G.  D.  Thomas,  upon  certain  trusts  therein  mentioned. 
The  testator  died  on  the  3d  of  February,  1876.  At  the  time 
of  his  death  he  was  possessed  of  £4,100  stock  of  the  Bristol 
and  Exeter  Railway  Company,  composed  of  the  three  sums 
of  £1,000,  £2,600  and  £600  already  mentioned. 

The  questions  submitted  for  the  opinion  of  the  court  were, 
1,  whether  the  £600  stock  formed  part  of  the  residue  of  the 
testator's  estate,  or  whether  it  formed  part  of  the  bequest 
on  trust  for  the  four  infant  defendants.  2.  In  what  manner 
the  costs  of  the  application  to  the  court  were  to  be  pro- 
vided for. 

CooksoUy  Q.C.,  and  Romer,  for  the  plaintiflf :  The  gift  to 
the  defendants  is  specific :  BothamUy  v.  Sherson  (*).  As, 
therefore,  the  testator  received  part  of  his  share  of  his 
uncle's  estate,  and  mixed  it  with  moneys  of  his  own,  not 
investing  it  separately,  or  appropriating  it  in  any  way,  the 
doctrine  of  ademption  applies  to  that  which  was  so  dealt 
with :  Lee  v.  Lee  (') ;  Oliver  v.  Oliver  {*) ;  Gardner  v. 
Hatton  0). 

[Fby,  J.:  In  the  last  case  there  was  a  gift  of  a  mortgage 
debt ;  when  the  mortgage  was  paid  oflE  the  subject-matter  of 
the  gift  was  gone.  ] 

The  money  ceased  to  be  money  invested  on  the  mortgage, 
and  so  in  the  present  case  the  share  of  the  uncle's  estate 
ceased  to  be  *out8tanding.  The  principle  is  also  illus-  [1 78 
trated  by  Ashburner  v.  Macguire{*) ;  Clark  v.  Browne  Q ; 
Barker  v.  Rayner  (') ;  Hambling  v.  Lister  (") ;  Theobald 
on  Wills  (•).  The  words  of  the  gift  are  not  wide  enough  to 
•carry  the  proportionate  part  of  the  stock  which  was  bought 
with  money  received  by  the  testator  from  the  uncle's  estate : 
Moore  v.  Moore  (") ;  Le  Orice  v.  Finch  (").  As  soon  as 
the^ testator  received  the  money  from  his  uncle's  executors 

(1)  Law  Rep.,  20  Eq.,  804,  S08;   18        (*)  2  Sm.  <b  6iff.,  624. 
En^.  R.,  814,  817.  O  6  Mfuld.,  208;  2  Russ.,  122. 

(»)  27  L.  J.  (Ch.),  824.  (»)  Arab.,  401. 

(»)  Liiw  Rep.,  11  Eq.,  606.  (»)  Pa^e  42. 

{*)  6  Sim.,  9».  (»o)  29  Beav.,  496. 

O  2  B.  C.  C,  108.  (»)  8  Mer.,  60. 

22  Eng.  Rep.  96 
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he  was  no  longer  entitled  to  it  under  the  uncle's  will;  he 
was  entitled  to  it  as  his  own  property. 

[Fry,  J.:  May  I  not,  for  the  purpose  of  description, 
look  at  the  date  of  the  will  ?] 

The  case  resembles  a  gift  of  an  outstanding  debt  which 
has  ceased  to  be  outstanding  when  the  will  comes  into  oi)era- 
tion ;  the  testator  bequeathed  only  the  right  to  get  in  the 
property. 

[Pry,  J.,  referred  to  Oole  y,  Scott  (*).] 

The  question  is  what  passes  by  the  gift  at  the  time  when 
it  comes  into  operation  ?  After  the  investment  in  Bristol 
and  Exeter  stock,  the  property  ceased  to  answer  the  descrip- 
tion in  the  will.  If  the  defendants  are  right,  the  money 
might  be  followed  even  if  land  had  been  purchased  with  it. 
[They  referred  also  to  Morrice  v.  Aylmer  (").] 

KekewicJiy  Q.C.,  and  L.  Birdy  for  the  defendants,  were 
not  heard. 

Fry,  J. :  I  have  felt  some  doubt  as  to  the  true  construc- 
tion of  this  will,  but  I  have  come  to  the  conclusion  that  the 
Elaintiff  is  not  entitled  to  the  £600  stock  in  question.  [His 
lOrdship  read  the  will  and  stated  the  facts,  and  con- 
tinued :  J  The  question  appears  to  me  to  be  primarily  one 
of  construction.  What  is  the  meaning  to  be  fairly  attrib- 
uted, as  a  matter  of  construction,  to  the  words  which  I  have 
read  ?  Now  two  constructions  have  been  suggested  in  the 
argument.  The  one  is  a  construction  which  makes  it  neces- 
179]  sary  that  *the  personal  estate  which  is  to  pass  by 
the  bequest  should  be  personal  estate  in  the  very  condition 
in  which  it  reached  the  testator's  hands  from  the  estate  of 
his  uncle  against  which  he  had  the  claim  ;  in  other  words, 
it  would  apply,  in  this  instance,  to  money  only,  to  the  £800 
only  whilst  it  remained  money.  The  other  possible  con- 
struction of  the  words  is  this — that  it  is  a  bequest  of  per- 
sonal estate  derived  from  the  testator's  interest  under  the 
will  of  his  uncle,  in  whatever  form  it  may  exist,  if  it  be 
distinguishable.  It  will  be  observed  that  tlie  effect  of  the 
iirst  construction  would  be,  in  a  large  proportion  of  cases,* 
to  render  such  a  bequest  nugatory,  because  an  estate  is 
generally  wound  up  within  no  very  long  period  of  time  after 
the  testator's  death,  and  a  le^cy  usually  reaches  the  le<;- 
atee  in  the  form  ot  cash,  and  it  is  not  usual  for  persons  to 
retain  considerable  suras  of  cash  uninvested.  Therefore,  if 
I  hold  that  the  investment  of  the  sura  which  reached  the 
testator's  hands  from  the  estate  of  his  uncle  prevents  the 

(•)  16  Sim.,  259;  1  Mac.  <b  G.,  618. 
(«)  Law  Rep.,  7  H.  L.,  717;  Ibid,  10  Ch.,  H8;  14  Eng.  R.,  10^, 
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bequest  from  operating,  I  shall  be  adopting  a  construction 
which  it  is  highly  probable  will  defeat  the  bequest.  If,  on 
the  other  hand,  1  put  the  larger,  and,  if  you  will,  laxer  con- 
struction on  the  words  so  as  to  make  them  apply  to  per- 
sonal estate  derived  under  the  will  of  the  uncle  in  whatever 
form  it  may  be  found  at  the  death  of  the  testator,  provided 
only  that  it  be  distinguishable  from  the  rest  of  his  estate,  I 
adopt  a  construction  which  I  think  will  more  probably  give 
eflfect  to  the  intention  of  the  testator  as  expressed  in  his  will. 
Holding  the  latter  to  be  the  more  probable  of  the  two  con- 
structions, and  to  be  one  which  the  words  will  fairly  allow, 
I  come  to  the  conclusion  (though  not  without  some  hesita- 
tion) that  it  is  the  true  meaning  of  the  testator's  will.  And 
if  it  be  the  true  meaning,  the  only  remaining  question  is, 
whether  the  legacy  from  the  uncle — the  £800 — is  capable  of 
being  followed  to  the  extent  of  the  £600  stock.  It  is  ad- 
mitted by  the  plaintiff  and  the  defendants  that  it  is,  for  the 
special  case  states  that  the  £600  stock  arose  from  the  £800 
which  was  derived  from  the  testator's  uncle's  estate  by  vir- 
tue of  the  interest  which  was  vested  in  the  testator  at  the 
time  when  he  made  his  will.  I  therefore  hold  that  the 
£600  stock  passed  by  the  bequest  to  the  defendants  as  part 
of  the  property  answering  the  description.  No  question  of 
ademption  therefore  arises,  and  it  is  not  necessary  for  me  to 
consider  the  *authorities  relating  to  that.  I  must  [180 
answer  the  first  question  by  saying  that  the  sum  of  £600 
stock  does  not  form  part  of  the  residue  of  the  testator's  estate, 
but  forms  part  of  the  personal  estate  to  which  he  was  enti- 
tled under  the  will  oi  his  uncle  John  Morgan.  The  costs 
will  be  paid  out  of  the  residue  of  the  testator's  estate.  I 
should  add  that  I  am  confirmed  in  the  view  that  I  have 
taken  by  the  decision  of  Lord  Romilly  in  Moore  v.  Moore  (*). 

Solicitors  for  all  parties:   Clarke^  Woodcock  &  Ryland^ 
agents  for  A.  H.  Wansey,  Bristol. 

(»)  29  Beav.,  496. 


[6  Chancery  Division,  181.] 
C.J.B.,  May  7,  14,  1877. 

*Ex  parte  Furber.    In  re  Pellew.  [181 

BankrupUy — liquidation  hy  Arrangement — Creditor  under  BUI  of  Sale  repeatedly 
renewed— Receiver  appointed  wider  Bankruptcy  Petition — Riynta  of  Liquidation 
Truetee. 

In  order  to  secure  an  advance  by  F.  to  P.,  the  liquidating  debtor,  a  bill  of  sale  of 
part  of  P/s  property  was  on  the  80th  of  March,  1876,  executed  by  P.  to  F.  on  the 
agreement  that  the  deed  should  not  be  registered  for  six  (and  afterwards  for  nine) 


ATX 
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months,  if  P.  would  execute  a  new  bill  of  sale  when  called  upon  to  do  ao.  Accord- 
ingly, at  intervals  of  about  twenty-one  days,  the  bill  of  sale  was  renewed  foarteen 
times,  the  fifteenth  and  last  deed  being  executed  on  the  11th  of  January.  1877. 
The  first  and  last  only  of  the  series  were  stamped,  and  the  last  only  was  registered. 
Each  deed  recited  a  loan  at  the  date  of  the  deed  of  the  amount  purpoKed  to  be 
thereby  secured ;  but  in  fact  there  was  only  one  loan,  increased  on  two  occasioDs  by 
further  advances. 

In  the  interval,  that  is  to  say,  on  the  26th  of  September,  1 876,  the  debtor  csom- 
mitted  an  act  of  bankruptcy  by  neglecting  to  satisfy  a  summons  served  by  B..  a 
debtor ;  and  on  the  6th  of  December  B.  served  on  the  debtor  a  petition  for  adjudi- 
cation in  bankruptcy,  under  which  a  receiver  was  appointed  on  the  9th  of  Decem- 
ber. The  petition  for  liquidation  was  filed  on  the  18th  of  January.  1877;  and  on 
the  5th  of  February,  F.,  the  bill  of  sale  holder,  purchased  and  took  an  assigoment  of 
the  debt  of  B. : 

Heldy  that  whatever  might  be  the  validity  of  the  bill  of  sale  of  the  1 1th  of  January, 
1877,  at  law,  it  was  wholly  invalid  in  bankruptcy,  on  the  grounds  that  it  purported 
to  convey  property  which  was  then  vested  in  the  receiver ;  2.  that  it  was  based  on 
an  untrue  recital ;  and,  3,  that  it  was  part  of  a  scheme  to  defeat  the  operation  of  the 
bankruptcy  laws ;  and  that  the  title  of  the  trustee  in  liquidation  related  back  to  the 
act  of  banKruptcy  under  the  debtor^s  summons : 

Held,  further,  that  the  purchase  by  the  bill  of  sale  holder  of  the  summoning  cred- 
itor's debt,  though  it  might  purge  the  act  of  bankruptcy  as  between  the  debtor  and 
creditor,  could  not  abrogate  the  proceedings  in  banlp'uptcy,  so  as  to  defeat  the  rights 
of  the  other  creditors. 


196] 


[6  Chancery  Division,  196.] 
C.A.,  June  29;  July  2,  10,  1877. 

*MiLL8  V.  Haywood. 

[1873      M.      160.] 


Specific  Performance — Option  to  purchase — Conditioti  Precedeni — Delay  by  Purckner 

in  Possession, 

M.  became  tenant  to  A.  of  leasehold  property  for  ten  years  from  December,  1861, 
"  M.  to  have  the  option  at  any  time  during  the  said  term  to  purchase  the  premises 
for  £3,500,  and  upon  payment  thereof  to  A.  the  said  term  of  ten  years  and  the  said 
rent  shall  thereupon  cease,  and  M.  shall  thereupon  be  entitled  to  an  alignment." 
M.  entered  into  possession,  and  afterwards  A.  made  a  mortgage  to  6.  In  July,  1867, 
M.  gave  written  notice  to  A.  and  to  O.  that  he  elected  to  purchase.  A  draft  assign- 
ment was  prepared,  which  could  not  be  settled,  since  neither  A.  nor  G.  would  asasent 
to  the  purchase-money  being  paid  to  the  other  of  them.     A  correspondence  took 

Elace,  which  ended  in  March,  1868.  G.  having  given  notice  to  M.  to  pay  his  rent  to 
im,  M.  made  to  him  various  irregular  ]>ayments,  for  most  of  which  receipts  were  given 
expressing  them  to  be  on  account  of  rent,  and  this  went  on  after  the  end  of  the  term  of 
ten  years.  In  November,  1872,  A.  became  bankrupt.  On  the  1st  of  May,  1873,  the 
solicitor  of  A.'s  trustee  in  bankruptcy  called  on  M.,  and  stated  that  the  trustee  was 
going  to  sell,  and  wished  to  give  him  the  refusal.  M.  desired  time  to  consider,  and  did 
not  say  that  he  had  already  agreed  to  purchase.  On  the  next  day  his  solicit4)r  discussed 
the  matter  with  the  trustee's  solicitor,  but  did  not  set  up  any  claim  as  having  pur- 
chased. On  the  13th  of  May,  however,  he  wrote  to  the  trustee's  solicitor  insisting 
on  M.*s  right  under  the  agreement  of  1861  and  the  notice  of  July,  1867,  and  the  trus- 
tee  disputing  this  right,  M.  liled  a  bill  for  specific  performance : 

Held  (affirming  the  decision  of  Hall,  V.C.),  that  the  option  in  the  agreement  of 
1861  and  the  notice  of  July,  1867,  made  a  binding  contract,  although  the  purcbast- 
money  was  not  paid  within  the  term  : 

//eW  (reversing  the  decision  of  Hall,  V.C.),  that  M.'s  right  to  specific  performance 
197J     was  lost  b}'  the  dela^  from  March,  1868,  to  May,  1873,  which  *was  not  ex- 
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cased  by  his  having  been  in  possession ;  for  that  possession,  in  order  to  have  that 
effect,  must  be  a  possession  under  the  contract,  and  such  that  the  vendor  must  know, 
or  l)e  taken  to  know,  that  the  purchaser  claims  to  be  in  possession  under  the  contract; 
nnd  in  this  case  the  plaintiff  did  not,  from  March,  1868,  to  May,  1873,  claim  possession 
tinder  the  contract,  nor  did  it  appear  that  the  vendors  recognized  him,  or  were  bound 
to  recognize  him,  as  claiming  possession  under  it. 

This  was  an  appeal  by  the  defendant  Taylor,  the  trustee 
in  bankruptcy  of  H.  De  Bruno  Austin,  from  a  decree  for 
specific  performance  made  by  Vice-Chanceller  Hall. 

In  December,  1861,  Austin  was  entitled  to  two  houses, 
311  and  312  High  Holborn,  for  the  residue  of  a  term  of  63^ 
years  from  the  29th  of  September,  1855,  and  to  No.  72 
Chancery  Lane,  for  twenty  years  from  the  25th  of  March, 
1858. 

On  the  23d  of  December,  1861,  Austin  entered  into  a  written 
agreement  with  Mills,  the  plaintiff,  by  which  Austin  was 
to  stand  possessed  of  the  property  in  trust  as  thereinafter 
mentioned.  Mills  to  become  tenant  to  Austin  for  ten  years 
from  Christmas  Day,  1861,  at  the  rent  of  £1,000  a  year. 
Mills  to  pay  Austin  £1,200  on  or  before  the  25th  of  March, 
1863,  for  the  valuation  of  stock,  fixtures,  &c.  The  4th  clause 
was  as  follows :  "  Mr.  Mills  to  have  the  option  at  any  time 
during  the  said  term  to  purchase  the  above  premises  for 
£3,500,  and  such  an  amount  as  Mr.  Austin  shall  pay  for  law 
and  other  expenses  attendant  upon  the  purchase  and  resale 
thereof ;  and  upon  payment  thereof,  and  of  the  other  sums 
due  under  this  agreement  as  hereinafter  mentioned,  to  Mr. 
Austin,  the  said  term  of  ten  years  and  the  said  rent  of  £1,000 
per  annum  shall  thereupon  cease,  and  the  said  Mr.  Mills 
shall  thereupon  be  entitled  to  an  assignment  of  the  leases." 
Austin  was  to  make  certain  specified  alterations,  but  was 
not  to  be  called  upon  to  expend  more  than  £1,000,  and  Mills 
agreed  to  repay  the  expense  of  such  alterations,  with  in- 
terest at  £10  per  cent,  from  completion  till  payment ;  and  it 
was  provided  that  Austin  should  not  be  called  upon  to 
assign  the  premises  to  Mills  till  the  whole  amount  due  to 
him  for  such  alterations,  and  for  some  alterations  which  he 
had  already  made,  should  have  been  paid  him. 

Mills  thereupon  entered  into  possession  of  the  premises, 
which  are  now  known  as  the  Radnor  Tavern,  and  carried  on 
business  there  as  a  tavern-keeper. 

*Prior  to  July,  1867,  Mills  offered  to  purchase  at  [198 
a  price  of  £5,000,  and  to  pay  £1,000  for  the  debt  to  Austin, 
but  these  negotiations  led  to  no  result.  The  sums  which 
would  be  payable  under  the  purchase  clause  of  the  agree- 
ment of  1861,  including  arrears  of  rent,  were  in  excess  of  this 
offer,  though  the  exact  amounts  did  not  clearly  appear. 
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In  July,  1867,  Mills,  through  his  solicitors,  gave  notice 
by  letter  to  Austin  and  to  Gibbon,  who  was  a  mortgagee  by 
assignment  from  Austin  under  a  deed  of  the  23d  of  January, 
1863,  stating  that  Mills  intended  to  exercise  his  option  of 
purchase  and  was  ready  to  complete  the  purchase.  The 
letter  to  Austin  was  dated  the  26th  of  July,  1867,  and  was 
as  follows : — 

'*  Mr.  Mills  is  desirous  of  exercising  his  right  to  purchase 
the  lease  of  the  Radnor,  and  has  instructed  us  to  call  upon 

i?^ou,  as  far  as  you  are  concerned,  to  complete  the  sale,  which 
le  is  ready  and  willing  to  do.  We  nave  informed  Mr. 
Gibbon  ana  the  National  Bank  of  this,  and  if  there  be  anv 
other  parties  now  representing  you,  be  kind  enough  to  hand 
them  this  letter." 

The  National  Bank  were  mortgagees  from  Austin  sub- 
sequent to  Gibbon,  and  Gibbon  had  to  a  certain  extent — how 
far,  was  matter  of  controversy — postponed  his  rights  to  the 
bank's  security. 

The  letter  to  Gibbon  was  similar. 

An  abstract  was  sent,  requisitions  made  and  answered, 
and  the  title  accepted.  A  draft  assignment  of  the  property 
to  Mills  was  prepared  stating  the  whole  purchase-money  at 
£5,000,  made  payable  to  Austin  and  Gibbon.  In  December, 
1867,  this  drait  was  approved  on  behalf  of  Austin  and  his 
inspectors,  he  having  in  July,  1867,  executed  a  deed  of  in- 
spectorship, with  an  alteration  stating  that  Gibbon  was  paid 
off,  and  making  the  purchase- money  payable  to  Austin. 
Gibbon  did  not  apf)rove  the  draft,  whicn  was  forwarded  to 
him  in  January,  1868,  his  objection,  as  he  stated,  being  that 
the  draft  stated  his  mortgage  to  be  paid  off,  and  provided 
for  the  purchase-money  being  paid  to  Austin,  whereas  he 
insisted  on  having  it  paid  to  him.  Although  the  purchase- 
money  was  put  at  £5,000,  it  was  not  shown  how  this  sum 
was  arrived  at,  or  whether  it  was  based  on  the  old  offer  or 
on  the  notice  under  the  purchase  clause.  Some  correspond- 
199]  ence  went  on  till  March,  *1868,  which  did  not  lead 
to  any  definite  conclusion,  and  Mills  gave  up  a  loan  of 
£5,000  for  which  he  had  been  negotiating.  In  July,  1867, 
Gibbon  had  given  notice  to  Mills  to  pay  his  rent  to  him  as 
mortgagee,  and  Mills  paid  at  irregular  times  various  sums 
of  different  amounts,  for  most  of  which,  as  w^ell  after  as 
before  Christmas,  1871,  when  the  term  of  ten  years  mentioned 
in  the  agreement  of  1861  ended,  receipts  were  given  ex- 
pressing them  to  be  made  on  account  of  rent. 

In  November,  1872,  Austin  was  adjudicated  bankrupt. 
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Haywood  was  the  trustee  under  his  bankruptcy.  On  the 
1st  of  May,  1873,  Haywood's  solicitor  called  upon  Mills 
and  stated  that  Haywood  was  going  to  sell  the  Radnor,  and 
wished  to  give  Mills  the  first  offer  of  it.  Mills  said  nothing 
about  his  having  already  agreed  to  purchase,  but  requested 
time  to  consider  the  matter,  and  on  the  next  day  his  solicitor 
called  on  Haywood's  solicitor  to  discuss  the  matter.  In 
the  opinion  of  the  court  it  did  not  appear  that  any  claim  on 
the  part  of  Mills  to  be  already  a  purchaser  was  set  up  at 
this  interview,  but  on  the  13th  of  May  his  solicitors  wrote 
to  Haywood's  solicitors  distinctly  setting  up  the  claim,  and 
stating  that  if  Havwood  was  not  prepared  to  carry  out  the 
sale  a  bill  would  be  filed.  Haywood  disputed  Mills'  right, 
and  commenced,  in  the  name  of  Gibbon,  an  action  for  arrears 
of  rent.  Mills,  in  July,  1873,  filed  his  bill  against  Haywood 
and  Gibbon  for  specific  performance  and  an  injunction. 
Judgment  was  given  in  the  action  to  be  dealt  with  as  the 
court  should  direct. 

In  addition  to  the  above  facts  Mills  relied  on  his  having, 
since  1867,  with  the  knowledge  and  assent  of  Austin  and 
the  defendants,  expended  money  in  improving  the  property 
on  the  faith  of  his  oeing  a  purchaser,  and  he  proved  that  he 
had  in  fact  expended  between  £200  and  £300  in  making  a 
vault.  It  appeared  also  that  he  had  made  other  expend- 
iture on  the  premises  before  giving  the  notice  to  purchase. 

Vice-Chancellor  Hall  made  a  decree  for  specific  perform- 
ance, from  which  Taylor,  who  had  been  substituted  for 
Haywood  as  trustee  in  the  bankruptcy,  and  had  been  made 
a  party  by  supplemental  order,  appealed.  The  appeal  was 
heard  on  the  29th  of  June  and  the  2d  of  July. 

*  Hemming^  Q.C.,  and  Tate  Lee,  for  the  appellant :  [200 
We  contend  that  the  relation  of  vendor  and  purchaser  was 
not  created  till  the  money  was  paid.  Lord  Ranelagh  v. 
MeUoni^) ;  and  even  if  it  was,  the  right  to  specific  perform- 
ance was  lost  by  delay  and  by  the  purchaser  not  having  his 
money  ready:  Oee  v.  Pearsei^).  There  is  enough  in  the 
evidence  to  establish  a  case  of  abandonment,  and  a  good 
deal  to  show  that  the  draft  was  framed  with  reference  to 
the  prior  offer  of  £6,000,  and  not  on  the  basis  of  the  notice 
under  the  purchase  clause ;  but  even  without  this  the  laches 
is  a  bar  to  the  claim. 

Hastings^  Q.C.,  and  Nalder^  for  the  plaintiff:  The  pay- 
ment of  the  purchase-money  is  not  made  a  condition  prece- 
dent to  the  existence  of  the  relation  of  vendor  and  purchaser 

(»)  2  Dr.  A  Sm.,  278.  (•)  2  De  G.  &  Sm.,  825,  346. 
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in  this  case.  Delay  doea  not  bar,  for  the  porchaBer  was  in 
possession. 

J>icki7ison,  Q.C.,  and  Whitehorne,  for  Gibbon. 

Hemming,  in  reply. 

Jnly  10.  CoiTON,  L.J.,  now  delivered  the  iudgmeot  of 
the  Court  (James,  Bacgallay,  and  Cotton,  L.JJ.),  and  after 
stating  the  nature  of  the  appeal,  continued : 

The  first  question  raised  by  the  appellant  is  that  there 
never  was  any  binding  contract  for  sale  to  the  plaintiff. 
The  facts  on  which  this  question  depends  are  as  follows : 
[His  Lordsliip  stated  the  nature  of  Austin's  interest,  the 
agreement  of  the  23d  of  December,  1861,  and  the  plaintiff's 
possession  under  it,  and  the  letters  of  July,  1867,  to  Gibbon 
and  Austin.] 

.  In  the  opinion  of  the  court  this  made  a  binding  contract 
between  the  plaintiff  of  the  one  part,  and  Austin  and  Gibbon 
of  the  other  part,  for  the  sale  to  the  plaintiff  of  the  lease- 
hold interest  in  the  Radnor,  to  which  at  the  date  of  the 
contract  of  the  23d  of  December,  1861,  Austin  was  entitled. 
201]  It  was,  indeed,  "contended  by  the  appellant,  that 
until  payment  of  the  purchase- money  there  was  no  con- 
tract. Bat  the  4th  clause  of  the  agreement  of  December, 
1861,  does  not,  ia  our  opinion,  make  payment  of  the  por- 
chase-money  a  condition  precedent  to  the  existence  of  a 
contract.  It  is  an  offer  of  the  property  to  the  plaintiff  with 
liberty  to  him  to  accept  it  at  any  time  during  his  term. 
When  he  sent  the  letters  of  July,  1867,  already  referred  to, 
the  acceptance  therein  contained  made  with  the  offer  in  the 
4th  clause  of  the  agreement  a  complete  contract,  and  what 
■we  have  to  decide  is  whether  the  plaintiff  can  now  claim 
the  benefit  of  that  contract. 

Shortly  after  the  month  of  July,  1867,  disputes  arose  be- 
tween Gibbon  and  Austin  as  to  the  form  of  the  assignment 
to  be  executed  in  pursuance  of  the  contract,  and  in  or  before 
the  month  of  December,  1867,  Gibbon  refused  to  join  in  the 
assignment.     Tlie  plaintiff  was  informed  of  the  fact,  and  be 
states  in  his  bill  that  in  consequence  he  abandoned  a  uego- 
liahion  which  had  been  entered  into  by  him  for  a  loan  of 
00  which   he  required  to  enable  him  to  complete  his 
:hase.     Various  communications  appear  to  have  passed 
'een  the  parties  down  to  and  in  the  month  of  March, 
1.     Previously  to  that  date  the  draft  of  an  assignment 
le  plaintiff  had  been  approved  on  behalf  of  Austin,  and 
his  draft  the  purchase- money  had  been  stated  to  be 
00.     There  was  considerable  disoussioa  whether  this 
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sum  was  properly  fixed  as  the  purchase-money  payable  by 
the  plaintiff  under  his  contract  of  purchase.  For  the  pur- 
poses of  this  judgment  I  will  assume  without  deciding  that 
such  was  the  case.  From  the  month  of  March,  1868,  till  some 
time  in  the  month  of  May,  1873,  the  plaintiflf  never  insisted 
on  performance  of  the  agreement  for  sale  to  him.  In  the 
month  of  December,  1871,  the  term  created  bv  the  agreement 
of  December,  1861,  came  to  an  end,  but  the  plaintiflf  still  con- 
tinued in  occupation  of  the  Radnor.  Some  time  in  the  au- 
tumn of  1872  Austin  became  bankrupt.  On  the  1st  of  May, 
1873,  the  plaintiflf  was  informed  by  Mr.  Sheffield,  the  solicitor 
of  the  trustee  in  bankruptcy,  that  he  intended  to  sell  the 
tavern.  I  must  hereafter  consider  what  then  occurred.  At 
present  it  is  sufficient  to  say  that  on  the  13th  of  May,  1873, 
and  not  before,  the  plaintiff,  through  his  solicitor,  claimed 
to  be  entitled  to  the  benefit  of  the  contract  of  July,  1867. 
The  trustee  in  bankruptcy  disputed  the  claim  of  *the  [202 
plaintiff,  and  in  1873  commenced  an  action  in  the  name  of 
Gibbon  against  the  plaintiff  to  recover  arrears  of  rent  due 
for  the  Radnor.  The  bill  was  then  filed,  and  in  pursuance 
of  an  order  made  on  motion  for  an  ini unction  to  stay  the 
action,  judgment  was  given  to  be  dealt  with  as  the  court 
should  direct,  and  on  the  7th  of  March,  1877,  the  decree 
now  under  appeal  was  made. 

If  it  were  necessary  to  determine  the  point,  there  is  con- 
siderable ground  in  the  present  case  for  holding  that  there 
had  been  a  mutual  abandonment  of  the  contract,  both  sides 
treating  the  whole  matter  as  at  an  end,  and  dealing  with 
one  another  accordingly.  But  it  is  not  necessary  to  give  a 
decision  on  that  point. 

It  is  a  well  established  principle,  as  laid  down  by  Lord 
Alvanley  in  Milward  v.  mirl  Thanet{'\  that  a  party  can- 
not call  upon  a  court  of  equity  for  a  specific  performance 
unless  he  has  shown  himself  ready,  desirous,  prompt  and 
eager. 

This  rule  is  specially  applicable  where  the  subject-matter 
of  the  contract  is  of  a  somewhat  speculative  and  nuctuating 
value,  as  the  tavern,  the  subject  of  the  present  suit,  must 
necessarily  be;  and  the  delay  which  has  occurred  in  the 
present  case  from  March,  1868,  till  May,  1873,  unless  satis- 
factorily explained,  must  be  fatal  to  the  plaintiff's  title  to  a 
decree  for  specific  performance.  It  was  contended  that  the 
delay  was  solely  attributable  to  the  disputes  between  Gib-  * 
bon  and  Austin ;  but  even  if  this  were  so,  it  was  the  duty 
of  the  plaintiff,  if  he  desired  to  obtain  specific  performance, 

(»)  6  Ves.,  720  n. 

22  Eng.  Rep.  96 
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to  insist  opon,  and  if  necessary  iile  a  bill  to  enforce,  specific 
performance  of  his  contract.  Then  it  is  said  that  the  plain- 
tiff has  been  in  possession,  and  that  a  purchaser  in  posses- 
sion does  not  lose  by  delay  hia  right  to  specific  performance. 
But  possession,  in  order  to  obviate  tlie  consequence  to  a 
purchaser  ,of  delay,  must  be  possession  under  the  contract 
sought  to  be  enforced,  that  is  (to  use  the  words  of  Lord  St. 
Leonards  in  Clarke  v.  Moore {')),  "an  enjoyment  of  tha 
benefits  given  to  him  by  the  contract,"  and  the  vendor  mast 
have  known,  or  have  been  bound  to  know,  that  the  pur- 
chaser claimed  to  be  in  possession  under  the  contract.  In 
such  a  case,  as,  e.g.,  where  the  purchaser  in  possession  has 
no  right  or  title  to  such  possession  except  as  purchaser,  his 
Tiossession  is  an  assertion  on  his  part  of  his  right  under  tiie 
203]  contract  of  purchase,  and  *acquie8cence  in  his  pos- 
session is  a  recognition  by  the  vendor  of  this  right.  But 
where  a  tenant  in  possession  contracts  for  the  purchase  of 
his  landlord's  interest  the  case  is  different.  His  right  under 
the  contract  is  to  be  no  longer  tenant  of  hia  vendor,  and  hia 
possession  as  tenant  is  not  an  assertion  of  right  under  tlie 
contract  of  purchase.  He  may  be  in  possession  of  the  prop- 
erty, the  house  or  land  which  is  the  subject  of  the  contract 
of  purchase,  but,  if  he  is,  he  is  not  in  possession  of,  or  assert- 
ing right  to,  the  benefit  or  interest  secured  to  him  by  the 
contract. 

I  must  now  consider  whether  from  1868  to  1873  the  plain- 
tiff was  in  possession  as  purchaser.     Tlie  terra  of  the  demise 
to  him  ended  in  December,  1871.      Both  before  and  after 
that  date  payments  were  made  by  him  to  Gibbon  for  which 
the  plaintiff  took  receipts  usually  expressed  to  be  for  rent, 
but  sometimes,  at  least  before  the  year  1871,  without  any 
mention  of  rent.     The  payments  were  not  quarterly,  or  of 
any  definite  proportion  of  the  year's  rent,  but  varied  in 
amount,  being  apparently  such  sums  as  the  plaintiff  was 
from  time  to  time  able  to  pay.     The  contention  of  the  ap- 
pellant is,  that  the  possession  of  the  plaintiff  was  throueli- 
out  as  tenant  only,  and  that  down  to  December,  1871,  tliis 
■wnn  under  the  demise  effected  by  the  agreement  of  Decem- 
861,  and  subsequently  as  tenant  from  year  to  year  oa 
irms  of  that  agreement.     The  payments  as  for  rent, 
ially  those  made  after  the  year  1871,  strongly  support 
lew,  for  although  down  to  the  end  of  the  year  1871  the 
iff,  if  he  did  not  pay  his  pnrchase-money,  was  liable 
;  the  term  to  the  rent  thereby  reserved,  the  4th  clause 
'  agreement  cannot,  in  my  opinion,  be  construed  as  » 

(')  1  J.  4  Ut,  727. 
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contract  by  the  plaintiff  in  the  event  of  his  purchasing  after 
the  term  to  pay  the  rent  of  £1,000  a  year  till  his  purchase- 
money  was  paid.  After  the  year  1871,  if  in  fact  he  were  in 
possession  as  purchaser  and  not  as  tenant,  he  would,  on  the 
expiration  of  the  ten  years'  term,  have  insisted  on  his  right 
to  be  treated  as  liable  only  for  the  purchase-money  and 
interest.  But  it  is  said  that  after  the  year  1871  the  plaintiflE 
expended  considerable  sums  in  constructing  a  vault,  and 
that  he  did  this  on  the  faith  of  his  being  entitled  to  the 

froperty  under  his  contract  for  purchase.  It  is  proved  that 
e  m  fact  expended  between  £200  and  £300  for  this  pur- 
pose. But  the  mere  fact  of  this  expenditure  *is  not  [204 
sufficient,  in  my  opinion,  to  show  that  he  was  in  possession 
as  t>urcha8er.  We  have  no  explanation  of  the  circumstances 
unaer  which  the  sum  was  expended.  It  is  only  referred 
to  in  the  bill  under  the  general  terms:  ^' The  plaintiff  has, 
with  the  knowledge  and  assent  of  the  said  H.  De  B.  Austin 
and  the  defendants  respectively,  from  time  to  time  since  the 
year  1867,  when  the  plaintiff  declared  his  option  to  become 
purchaser  of  the  said  premises  as  aforesaid,  down  to  the 
present  time,  and  as  the  owner  thereof,  expended  large 
sums  of  money  in  improvements  and  additions  to  the  said 
premises."  It  may  well  be  that  the  plaintiff,  though  yearly 
tenant  only  of  a  tavern  for  which  he  paid  £1,000  a  year, 
trusted  to  his  tenancy  being  continued,  and  thought  it  de- 
sirable, or,  as  the  appellant's  counsel  suggested  in  his  replv, 
found  it  necessary,  to  construct  the  vault.  But  did  he 
incur  the  expenditure  as  purchaser,  that  is,  having  the  con- 
tract for  purchase  present  to  his  mind,  and  considering  him- 
self as  entitled  in  ecjuity  to  be  considered  as  owner  under 
that  agreement  ?  This,  in  my  opinion,  is  displaced  by  what 
occurred  in  the  month  of  May,  1873.  It  is  not  alleged  in  the 
bill  that  either  the  plaintiff  or  his  solicitor,  at  the  interviews 
with  Haywood's  solicitor  on  the  1st  and  2d  of  May,  set  up 
his  title  as  owner  in  equity  of  the  property  which  the  trus- 
tee was  proposing  to  sell.  It  is  conceded  that  no  such  claim 
was  made  by  the  plaintiff,  and  I  think  the  result  of  the  evi- 
dence is  that  Mr.  Hayter,  his  solicitor,  at  the  interview  with 
Mr.  Sheffield,  Haywood's  solicitor,  on  the  2d  of  May,  did 
not  raise  the  claim. 

Mr.  Sheffield  makes  an  affidavit,  in  which  he  states  that 
the  claim  was  first  brought  forward  by  the  letter  of  the  13th 
of  May,  1873,  and  this  is  not  denied  by  Mr.  Hayter,  though, 
as  I  understand,  he  makes  an  affidavit  subsequently  to  that 
of  Mr.  Sheffield.  If  the  plaintiff  had  in  fact  made  the  ex- 
penditure as  owner  in  equity  under  a  contract  of  purchase, 
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either  he  or  his  solicitor  would  certainly  have  insisted  on 
his  rights  as  purchaser  as  soon  as  the  trustee  intimated  his 
intention  of  selling  the  property. 

In  my  opinion,  the  result  is  that  the  plaintiff  did  not, 
from  March,  1868,  till  May,  1873,  claim  to  be  in  possession 
as  purchaser,  and  there  is  nothing  to  show  that  the  vendors 
recognized  or  were  bound  to  recognize  his  possession  as 
205]  being  that  of  purchaser  under  *the  contract  for  sale. 
In  my  opinion,  therefore,  his  possession  was  not  such  as  to 
prevent  the  delay  which  has  occurred  being  fatal  to  his 
claim  for  specific  performance. 

The  plaintiff,  therefore,  entirely  fails.  He  has  given  judg- 
ment in  the  action  for  rent  to  be  dealt  with  as  the  court  may 
direct.  There  must  be  an  account  of  rent  due.  The  bill, 
therefore,  cannot  be  dismissed.  The  decree  of  the  Vice- 
Chancellor  must  be  discharged,  and  a  declaration  made  that 
the  plaintiff  is  not,  under  the  circumstances,  entitled  to 
specific  performance,  and  after  a  recital  that  the  defendant 
admits  that  the  sum  for  which  judgment  was  given  exceeds 
the  arrears  of  rent  due,  there  must  be  an  inquiry  as  to  the 
rent,  with  an  order  for  payment  of  the  amount  so  found 
due,  with  interest  from  the  date  of  the  judgment^  and  the 
costs  of  the  action. 

Solicitors:  Wood^  Street,  Hayter  &  Latham ;  R.  0.  Turn- 
bull  ;  Tilley  &  Soames, 

The  making  of  substantial  improve-  of  the  agent,  without  objection  on  his 

ments,  pursuant  to  an  oral  agreement  part,  the  improvements  are  such  as 

to  convey  the  real  estate  improved,  by  acting  on  the  contract  as  will  take  thn 

a  vendee  in  possession  prior  to  and  at  case  out  of  the  statute  of  frauds  :  J«n- 

the  time  of  the  agreement,  is  such  a  nings  «.  Robertson,  3  Grant's  (U.C.; 

part  performance  as  takes  the  agree-  Cliy.,  513. 

ment  out  of  the  statute  of  frauds  :  rfiff-        Where  a  parol  contract  for  the  sale  of 

ner  n.  Stillwater,  etc.,  23  Minn.,  343.  vacant  land  is  silent  as  to  possession, 

Continued  possession  by  a  tenant,  and  the  vendee  has  paid  the  entire  con - 

coupled  with  acts  inconsistent  with  his  sideration  and  fully  performed  on  hl-i 

previous  tenancy,  is  sufficient  part  per-  part,  and  all  that  remains  for  the  ren- 

formance  to  let  in  parol  evidence  of  a  dor  to  do  is  to  give  a  deed,  in  the  ab- 

contract  of  sale  :  Butler  «.  Church,  18  sence  of  any  evidence  to  the  contrary. 

Grant's  (U.C.)  Chy.,  190,  Court  of  Er-  there  is  an  implied  agreement  or  license 

rors  and  Appeals  ;  Lincoln  ii.  Wright,  that  the  vendee  may  at  once  take  pos- 

4  De  Gex  &  Jones,  16,  and  Mr.  Perkins's  session  and  have  the  use  of  the  land, 

note  to  Little,  Brown  &  Co.'s  ed.  distinguishing   Suffem    «.  Townsend, 

See  note  to  Attwood  t?.  Barham,  2  9  Johns.,   3o,   Erwin  v.   Olmstead,  7 

Russell's  Chy.,  190,  Banks's  ed.  Cow.,  229,  and  Kellogg  «.   Kellogg,  6 

Where  a  person  already  in  possession  Barb. ,  116. 
of  property  entered  into  a  contract  with        Defendant  agreed  by  parol  to  sell  to 

the  agent  of  the  proprietor  for  the  pur-  plaintiff  certain  wild,  uncultivated  land 

chase  of  the  property,  and  it  was  the  several  miles  distant  from  a  highway, 

intention  of  both  parties  that  the  pur-  He  delivered  to  plaintiff's  agent  a  deed, 

chaser  should  go  on  making  improve-  who  then  paid  the  whole  consideration, 

ments,  and  did  so,  with  the  knowledge  Plaintiff  on  examining  the  deed  disoov- 
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ered  that  the  consideration  was  not  truly  alleged  new  term:  Fry  on  Specific 
expressed,  and  that  certain  reservations  Performance,  sec.  967,  p.  258,  2d  Am. 
were  made  not  authorized  by  the  agree-  ed. ,  176  marg.  p. ;  Sombreton  v.  Liver- 
ment ;  he  therefore  returned  it  to  de-  pool,  etc.,  51  Geo.,  76  ;  Bowen  v.  War- 
fendant,  who  agreeil  to  have  it  corrected  ner,  1  Pinney  (Wise.),  600. 
and  returned.  Plaintiff  cut  a  road  from  See  Mr.  Perkins's  note  to  Lincoln  v, 
the  land  to  the  highway,  made  roads  Wright,  4  De  Gex  &  Jones,  16,  Little, 
on  the  land,  nnderbrushed  it,  cut  up  Brown  &  Co.'s  ed. 
fallen  trees  preparatory  to  clearing  In  Hatcher  v.  Hatcher  (1  McMul- 
about  a  quarter  of  an  acre,  erected  a  lans's  S.  C.  Ch.,  811)  it  was  held  that  re- 
bough  shanty,  drew  from  the  lot  wood  mainingin  possession  by  the  purchaser, 
and  timber  and  paid  the  taxes  thereon,  if  he  was  in  possession  at  the  time  of 
In  an  action  to  compel  a  specific  per-  his  purchase,  does  not  constitute  such 
formance  of  the  agreement,  held  that  a  part  performance  as  will  take  the 
this  was  a  sufficient  part  performance  case  out  of  the  statute, 
to  take  the  case  out  of  the  statute  of  To  entitle  a  purchaser  to  a  specific 
frauds  :  Miller  v.  Ball,  64  N.  Y. ,  286.  performance  on  the  ground  of  alleged 

An  agreement  to  sell  lands  gives  to  the  improvements,  they  must  have  l«en 
j)urchaser  no  right  of  entry  or  posses-  made  under  a  possession  pursuant  to 
sion  until  performance  on  his  part,  the  terms  of  the  contract  of  sale  by  the 
where  the  deed  is  to  be  delivered  on  the  consent  of  the  seller,  and  with  knowl- 
payment  of  the  purchase  price,  or  a  edge  on  his  part  that  the  purchaser  en- 
portion  thereof,  unless  it  be  expressly  tered,  or  intended  doing  so,  under  the 
stipulated  by  the  terms  of  the  agree-  contract  of  purchase, 
ment  that  he  shall  be  entitled  to  posses-  Nor  is  a  p>ossession  without  delivery, 
sion  thereunder  :  4  Kent's  Com.,*  Com-  or  without  the  intention  or  consent  of 
stock's  ed.,  516,  note  8  (marg.  p.  450) ;  the  owner,  sufficient ;  still  less  if  the 
Eggleston  v.  N.  Y.  &  Harlem  R.  R.,  35  possession  has  been  obtained  by  fraud 
Barb.,  167;  Ela  v.  Pennock,  88  N.  H.,  or  indirection.  So  a  mere  continued 
155  ;  Moore  v.  Higbee,  45  Ind.,  487.  possession  by  the  plaintiff,  he  having 

To  make  the  acts  of  part  perform-  been  in  possession  before  the  contract, 
ance  effective,  to  take  the  ae^reement  is  not  enough,  unless  there  be  declara- 
out  of  the  statute  of  frauds,  they  must  tions  or  circumstances  distinctly  show- 
be  such  as  cannot  be  referred  to  any  ing  that  his  continuity  of  possession  is 
other  title  than  such  agreement  as  that  in  pursuance  and  execution  of  the  con- 
alleged,  nor  have  been  done  with  any  tract,  and  so  regarded  by  the  parties. 
otl\er  view  or  design  than  to  perform  This  may  be  made  apparent  by  paying 
such  a  contract ;  therefore,  when  a  more  rent,  or  making  improvements, 
tenant  in  possession  sued  for  the  spe-  or  expending  monev,  or  doing  other 
cific  performance  of  an  alleged  agree-  things  required  by  the  contract :  8  Par- 
ment  for  a  lease,  and  set  up  his  posses-  sons  on  Cont.  (5th  ed.),  893  ;  Frame  v. 
sion  as  an  act  of  part  performance  of  Dawson,  14  Ves.,  887;  Williston  v. 
the  agreement,  it  was  held  not  to  be  Williston,  41  Barb.  643 ;  Rathbun  v. 
such,  because  it  was  not  referable  to  Rathbun,  6  Barb.,  9. 
his  character  of  tenant.  Mere  possession  of  land  contracted 

So,  again,  where  a  tenant  from  year  for  will  not  be  deemed  part  perform- 
to  year  continues  in  possession,  and  ance  of  the  contract,  if  such  possession 
lays  out  such  moneys  on  the  farm  as  be  obtained  wrongfully  by  the  vendee, 
are  usual  in  the  ordinary  course  of  or  if  it  be  wholly  independent  of  the 
husbandry,  this  is  no  part  performance  contract :  Durham  v.  Roberts,  88  Geo., 
of  an  agreement  for  a  lease.  And  Supplement,  123. 
again,  where  a  tenant  under  a  tenu  Possession  of  land  under  a  contract 
alleged  the  rebuilding  of  a  party  wall,  for  rent  cannot  be  claimed  as  a  part 
which  was  in  a  ruinous  state,  during  performance  of  a  contract  for  the  pur- 
liis  term,  as  part  performance  'of  an  chase  of  such  land :  Brown  «.  Hayes, 
agreement  by  his  landlord  to  grant  a  83  Geo.,  Supplement,  136. 
renewed  term ;  it  was  held  that  the  The  possession,  when  set  up  as  an 
act  was  equivocal,  as  it  might  have  act  of  part  performance,  must  be  refer- 
been  done  by  him  in  respect  of  his  able  to  the  agreement.  It  must  be 
title  under  the  old  as  well  as  under  the  either  delivered  by  or  taken  with  the 
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consent  of  the  vendor.     If  otherwise  it  into  possession ,  to  take  it  oat  of  the 

cannot  avail :  Jervis  9,  Smith,  Hoff.  statute  of  frauds,  his  entry  mast  be 

Ch.  Rep. ,  470.  connected  with  and  referable  to  the  cod- 

The  act  must  be  in  part  performance  tract,  and  it  must  clearly  appear  that 

of  that  particular  contract :  Phillips  v.  he  took  the  possession  with  the  known 

Thomson,  1  Johns.  Ch.,  181.  permission  of  the  vendor :  Lord  «.  Un* 

Where  a  vendee  of  real  estate,  under  derdunck,  1  Sandf.  Ch.,  46;  Byrne  v. 

a  parol  contract,  relies  upon  his  entry  Komaine,  2  Edw.  Ch.  Rep.,  445. 


[6  Chancery  Division,  218.] 
C.A.,  July  26,  1877. 

218]     *Dawson  V.  Bank  of  Whitehaven  Q). 

[1875    D.     133.] 

Dower — M<frtffage  hy  Hiuhandatid  Wife  of  Husband n  Freehoid  EsbUe^Wtf^M  Eiffkt 

to  redeem — Principal  and  Surety. 

A  wife,  married  before  the  Dower  Act,  joined,  for  the  purpose  of  releasing  her 
dower,  with  her  husband  in  mortgaging  his  freehold  estate  to  secure  his  debt  By 
the  mortgage  deed  the  equity  of  redemption  was  reserved  to  the  husband : 

Held,  mat  the  wife's  right  to  dower  was  extinguished  in  equity  as  well  as  at  lav, 
and  that  she  had  no  rieht  to  redeem  the  estate  : 

Held,  also,  that,  as  she  had  pledged  no  estate  recognized  by  a  conrt  of  equity,  and 
had  undertaken  no  personal  liability  on  behalf  of  her  husband,  she  had  no  right  in 
the  character  of  a  surety  for  his  debt  to  have  the  value  of  her  dower  made  good 
210]  a^r  his  death  out  of  the  surplus  proceeds  of  sale  *of  the  property  which 
had  been  during  his  life  sold  by  the  mortgagee  under  a  power  of  sale  contained  in 
the  mortgage  deed. 

Decision  of  Bacon,  V.C,  reversed. 

Jackson  v.  Parker  (*)  and  Jackson  v.  Innes  (')  discussed  and  explained. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor 
Bacon,  which  is  reported  ('). 

The  following  is  a  brief  summary  of  the  facts : — 

In  December,  1846,  John  Dawson  and  his  wife,  to  whom 
he  had  been  married  in  January,  1881,  joined  in  executing 
a  mortgage  of  a  freehold  estate  of  which  he  was  seised  in 
fee  to  Thomas  Brocklebank  and  others,  freed  from  the  wife's 
right  to  dower.  The  equity  of  redemption  was  limited  to 
the  husband,  his  heirs  or  assigns.  The  deed  contained  a 
power  of  sale  and  a  provision  that  the  surplus  proceeds  of 
sale  should  be  paid  to  the  husband,  his  heirs,  executors,  or 
assigns. 

In  November,  1864,  the  husband  alone  executed  a  second 
mortgage  of  the  property  to  the  Bank  of  Whitehaven.  The 
mortgage  deed  recited  tlie  mortgage  deed  of  December,  1846, 
and  the  estate  was  expressed  to  be-  conveyed  free  from  the 
wife's  dower,  but  subject  to  the  mortgage  of  December,  1846. 

(»)  Reversing  20  Eng.  R.,  805.  {*)  4  Ch.  D.,  689;    20   Eng.   R.,  805. 

(*)  Amb.,  687.  where  the  facts  are  fully  stat^. 

(»)  1  Bli.,  104. 
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The  equity  of  redemption  was  limited  to  the  husband,  his 
heirs  and  assigns,  and  there  was  a  power  of  sale  and  a  dec- 
laration that  the  surplus  proceeds  of  sale  should  be  paid  to 
the  husband,  his  heirs,  executors,  administrators  or  assigns. 
In  December,  1858,  the  bank  paid  off  the  first  mortgagees, 
and  took  a  transfer  of  their  mortgage.  In  October,  1860, 
the  bank  sold  the  property.  The  proceeds  of  sale  were 
insufficient  to  discharge  both  the  mortgage  debts.  In  No- 
vember, 1874,  the  husband  died.  In  October,  1875,  the 
widow  filed  the  bill  in  this  suit,  claiming  thereby  to  have 
the  value  of  her  dower  made  good  to  her  out  of  the  surplus 
of  the  proceeds  of  the  sale  of  the  estate,  after  payment  of 
what  was  due  in  respect  of  the  first  mortgage.  The  Vice- 
Chancellor  decided  in  favor  of  this  claim.  The  bank 
appealed. 

^ir  H,  Jackson,  Q.C.,  and  A.  Brown,  for  the  appellants : 
The  only  authorities  in  favor  of  the  Vice-Chancellor's  de- 
cision *are  observations  of  Sir  Thomas  Sewell  in  Jack-  [220 
son  V.  Parker  (*)  and  of  Lord  Redesdale  in  Jackson  v.  In- 
nes  (').  But  those  observations  were  only  extrajudicial, 
and  when  carefully  examined  they  do  not  support  the  gen- 
eral proposition  that  a  wife  who  has  extinguished  her  dower 
at  law  can  have  a  right  in  equity  to  redeem  in  respect  of  it. 
The  observations  depended  really  on  the  particular  circum- 
stances, and  did  not  lav  down  any  general  principle.  And 
so  they  are  treated  in  Jarman's  Bythewood  (*),  where  opin- 
ions to  the  same  effect  of  Mr.  Hayes  and  Mr.  Bell  are  cited 
with  approval.  Dower  is  only  incident  to  a  legal  estate,  it 
is  not  recognized  by  a  court  of  eouity  as  attaching  to  a 
mere  equitable  estate.  The  plaintitt  can  have  no  right  in 
the  character  of  a  surety  for  her  husband's  debt,  for,  her 
dower  being  extinguished,  she  did  not  mortgage  any  estate 
of  hers  for  his  benefit.  Moreover,  in  this  case  the  property 
was  sold  by  the  mortgagee  in  his  lifetime,  and  the  result  is 
the  same  as  if  it  had  been  sold  out  and  out  in  the  first 
instance.     There  can  be  no  dower  out  of  monev. 

Kay,  Q.C.,  and  Dryden,  for  the  plaintiff:  The  weight  of 
authority  is  in  favor  of  the  proposition  that  a  wife  joining 
in  mortgaging  her  husband's  freehold  estate  for  the  pur- 
pose of  harring  her  dower  at  law,  bars  it  in  equity  only  to 
the  extent  necessary  to  satisfy  the  mortgage  debt,  and  that 
in  equity  she  has  a  lien  for  her  dower  on  any  money  arising 
from  the  sale  of  the  land,  after  satisfaction  of  the  mortgage : 
Jackson  v.  Parker ;  Jackson  v.  lanes ;  Anon.  (*) ;  Doliny, 

0)  Amb.,  687.  (»)  2d  ed.,  vol.  iv,  pp.  178-176. 

(»)  1  Bli.,  104.  (*)  2  Eq.  Cas.  Ab.,  886. 
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Coltman  (*) ;  Wood  v.  Wood  (*).  At  any  rate,  the  wife,  as  a 
surety  for  the  husband's  debt,  is  entitled  to  stand  in  the  mort- 
gagee's place  as  against  the  snrplHs.  This  right  wonld  be 
clear  as  against  the  husband,  and  is  equally  clear  as  against 
a  purchaser  with  notice.  The  principle  of  Robinson  v. 
Oee  (•)  and  Parteriche  v.  Powlet  (*)  applies.  Banks  v.  Sut- 
ton (*)  is  also  in  favor  of  the  right  to  dower. 

[Jessel,  M.R.:  That  case  was  decided  before  it  had  been 
221]  *8ettled  that  a  widow  was  not  dowable  out  of  an 
equity  of  redemption.] 

Moreover,  the  trust  of  the  surplus  proceeds  of  sale  is 
declared  by  the  wife  as  well  as  the  nusband.  She  has 
therefore  an  interest  in  the  proceeds  of  sale  in  respect  of 
her  dower. 

Jessel,  M.R.:  This  is  an  appeal  from  a  decision  of  Vice- 
Chancellor  Bacon,  giving  relief  to  the  widow  of  a  testator  in 
respect  of  her  alleged  right  of  dower  in  a  freehold  estate  of 
which  he  was  seized  dunng  the  coverture,  which  began  be- 
fore the  passing  of  the  Dower  Act.  The  case,  therefore,  is 
governed  by  the  old  law. 

The  real  question  in  controversy  between  the  parties  is  a 
very  simple  one,  viz.,  whether,  under  the  old  law,  when  a 
wife  joined  with  her  husband  in  levying  a  fine  of  his  free- 
hold estate,  and  they  mortgaged  the  estate  in  fee,  her  ri^ht 
to  dower,  which  was  destroyed  at  law,  subsisted  in  equity 
for  any  purpose,  and  whether  she  had  any  right  against  her 
husband  s  estate  in  the  character  of  a  surety  for  his  debt  in 
respect  of  that  inchoate  right  of  dower  which  she  had  de- 
stroyed at  law. 

Now,  there  is  not  much  authority  upon  the  point,  but 
the  most  remarkable  thing  is  that  no  such  bill  as  that  in 
the  present  suit  can,  so  far  as  I  am  aware,  be  found,  or  is 
alleged  to  have  ever  been  heard  of  by  any  human  being. 
That  is  a  remarkable  fact,  if  the  law  is  as  it  is  alleged  to  be 
on  the  part  of  the  plaintiff.  It  is  not  conclusive,  but  it  is 
remarkable. 

With  regard  to  the  law  itself,  I  think  it  may  be  stated  in 
a  very  few  words,  as  I  understand  it.  For  some  reason  or 
other,  equity  did  not  follow  the  law  as  regards  dower. 
There  was  no  dower  out  of  an  ectui table  estate.  In  all  other 
cases  there  was  a  similar  estate  in  equity  to  that  which  there 
was  at  law,  but  that  rule  did  not  apply  to  dower.  We  must 
recollect  that,  in  discussing  the  question  which  we  have  to 

(>)  1  Vern.,  294.  (*)  2  Atlc.  388. 

(«)  7  Beav.,  183.  (*)  2  P.  Wms.,  700. 

(')  1  Ves.  Sen..  251. 
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consider.  That  being  so,  the  husband  and  wife's  fine 
destroyed  her  dower  by  changing  the  seisin,  because  the  use 
of  the  fine  was  to  the  mortgagee  in  fee,  and  consequently 
the  dower  was  absolutely  gone  at  law.  Where  is  the  equity 
in  the  widow  to  set  it  up  again  ?  She  voluntarily  destroyed 
the  dower  at  law.  She  voluntarily  changed  her  husband's 
estate  from  a  legal  *estate  to  an  equitable  estate,  [222 
namely,  the  equity  of  redemption.  She  knew,  or  must  be 
taken  to  have  known,  that  one  of  the  incidents  to  a  legal 
estate,  the  inchoate  right  to  dower,  did  not  attach  to  an 
equitable  estate.  Consequently,  by  changing  the  character 
of  the  estate,  she  lost  the  benefit  of  that  which  was  an  inci- 
dent to  the  legal  estate.  Why  she  should  be  entitled  in 
equity  to  recover  it  I  do  not  understand,  when  we  recollect 
there  was  no  right  to  dower  out  of  an  equitable  estate. 
Such  a  title  could  not  be  founded  on  contract,  for  there  was 
no  contract. 

That  being  so,  it  seems  to  me  that,  unless  there  is  some 
authority  to  the  contrary,  we  must  hold  that,  as  the  plain- 
tiff had  extinguished  her  dower  at  law,  that  extinguishment 
operated  as  an  extinguishment  in  equity  also,  because 
dower  did  not  exist  in  equitv  at  all.  If  that  be  so,  there  is 
nothing  further  to  argue.  But  of  course  we  are  not  at  lib- 
erty to  lay  down  new  law  upon  questions  of  real  propertjr, 
and  it  is  necessary  therefore  to  refer  to  some  of  the  authori- 
ties which  have  been  cited  as  establishing  this  right  claimed 
by  the  widow,  and  which  the  Vice-Chancellor  thought  was 
established. 

Now,  there  really  are  but  two  authorities  which  it  ap- 
pears to  me  to  be  necessary  to  consider.  The  first  is  the 
case  of  Jackson  v.  Parker  {').  The  substance  of  that  case 
was  this :  The  husband  was  tenant  in  tail.  He  and  his  wife 
levied  a  fine,  and  then  conveyed  the  estate  away  by  way  of 
mortgage.  The  proviso  for  i*edemption  reserved  the  right  to 
redeem  to  the  husband  and  wife,  their  heirs  or  assigns. 
There  was  a  subsequent  declaration  that  the  uses  of  the  fine 
should  be  (subject  to  the  payment  of  the  mortgage  debt)  to 
the  husband,  his  heirs  and  assigns.  The  real  point  was, 
whether  his  seisin  had  ceased  to  be  a  sole  seisin  in  equity 
so  as  to  prevent  his  devising  the  estate ;  and  Sir  Thomas 
Sewell  decided  that  his  seisin  was  still  a  sole  seisin,  not- 
withstanding that  the  proviso  for  redemption  apparently 
made  him  tenant  by  entireties  with  his  wife.  In  other 
words,  looking  at  the  whole  deed,  he  came  to  the  conclu- 
sion that  no  re-settlement  was  intended.     That  was  all  the 
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decision.  Bat,  in  coming  to  that  conclasion,  Sir  Thomas 
Sewell  made  some  observations  which  have  been  supposed 
to  show  that  he  was  of  opinion  that,  independently  of  the 
223]  peculiar  *terms  of  the  deed,  the  wife  would  have  had 
a  right  to  redeem  in  respect  of  her  dower.  He  says(*) :  '*It 
is  material  to  consider  the  intention  of  the  parties  to  the 
deed  of  1732"  (that  is,  the  mortgage  deed).  ''It  is  a  mere 
equitable  matter.  The  wife  had  no  interest  but  a  mere  ix)s- 
sibility  of  dower,  the  husband  had  the  whole  interest  in  the 
estate.  It  has  been  supposed  that  there  was  a  contract  be- 
tween the  husband  and  wife,  by  which  she  gave  up  her  right 
of  dower,  and  was  to  have  the  chance  of  the  whole  equity 
of  redemption  in  case  she  survived  her  husband.  This,  in 
my  opinion,  is  a  very  unnatural  supposition.  If  it  had 
been  so,  it  would  have  been  recited  in  the  deed.  Her  richt 
of  dower  accounts  for  her  joining  in  the  fine.  The  deed  is 
planned  as  between  a  mortgagor  and  mortgagee.  The  wife 
had  a  right  to  redeem,  and,  if  she  had  redeemed,  a  court  oi 
equity  would  not  have  taken  the  estate  from  her  but  upon 
the  terms  of  allowing  her  dower."  Now,  the  first  observa- 
tion appears  to  me  not  to  mean  that  the  wife  would  have 
a  right  to  redeem  independently  of  the  form  of  the  deed, 
but  that  the  form  of  the  deed  gave  her  the  right  to  redeem, 
the  reservation  of  the  right  to  redemption  giving  her  an  es- 
tate as  tenant  by  entireties  with  her  hasband,  and  if  she 
survived  she  could  have  redeemed  under  that  proviso,  and 
then,  having  redeemed,  the  court  would  not  take  the  estate 
from  her,  except  upon  the  terms  of  giving  her  her  dower. 
I  am  quite  aware  that  some  of  the  text  writers  have  taken 
a  different  view ;  but  one,  at  all  events,  takes  the  view  which 
I  have  expressed,  for  in  Mr.  Fisher' s  book  on  Mortgages  he 
says(") :  *'  Where  the  estate  mortgaged  was  the  husband's, 
and  the  wife  joined  to  bar  dower,  and  the  equity  of  redemp- 
tion was  limited  both  in  the  first  and  in  subsequent  securi- 
ties to  the  husband  and  wife  and  their  heirs,  and  the 
mortgage  contained  a  declaration  that,  after  payment  of  the 
debt,  the  fine  levied  should  enure  to  the  husband  and  his 
heirs,  the  proviso  for  redemption  was  held  not  to  operate 
against  the  husband's  ownership,  bevond  the  wife's  right  to 
redeem  in  respect  of  her  dower."  That  is  his  view  of  Jack- 
son  V.  Parker  (^).  Other  writers  take  a  different  view,  but 
it  shows  that  my  view  of  it  is  not  a  novel  one. 
224]  *Then  it  is  said  that  at  all  events  Lord  Redesdale, 
in  the  well  known  case  of  Jackson  v.  Innes  (*),  came  to  the 


(»)  Amb.,  691. 
O  ad  ed.,  p.  752. 


(»)  Amb..  687. 
{*)  1  BU.,  104. 


VoL  VI.]  CHANCERY  DIVISION.  771 

C.A.  Dawson  v.  Bank  of  Whitehaven.  1877 

same  conclusion  in  terms  which  are  free  from  ambiguity. 
On  lookiYig  at  what  he  says,  I  do  not  think  he  did.  In  the 
first  place,  Lord  Redesdale  (*)  discusses  the  case  of  Lewis  v. 
Nangle  (*),  and  he  then  comes  to  Jackson  v.  Parker  (*).  I 
will  not  read  what  he  says,  except  from  p.  124.  He  men- 
tions the  facts  most  carefully,  including  the  form  of  the 
proviso  for  redemption,  and  then  he  says,  '*Upon  a  contest 
for  redemption  the  court  would  regard  the  ownership  of  the 
estate  previous  to  the  mortgage,  and  in  that  view  the  hus- 
band would  be  considered  as  the  person  entitled  to  redeem, 
the  wife  being  entitled  to  redeem  only  in  respect  of  her  in- 
terest, which  would  have  been  only  a  right  to  dower  if  she 
had  survived  her  husband.  In  such  case  she  would  have 
been  entitled  to  have  had  the  estate  redeemed  for  the  pur- 
pose of  letting  in  her  dower,  but  there  her  right  ended,  and 
that  therefore  the  husband  must  be  taken  to  be,  in  equity, 
sole  seised  of  the  estate,  as  if  the  mortgage  had  not  been 
made."  In  other  words,  as  I  understand  the  statement,  it 
is  this,  that  she  would  have  a  right,  under  the  peculiar  reser- 
vation to  her  as  survivor,  to  redeem,  and,  having  redeemed 
and  got  the  legal  estate  in  her,  to  keep  it  till  her  dower  was 
satisfied.  Then  he  goes  on  to  say  (*) :  "  It  must  now  be  ad- 
mitted as  an  established  principle,  to  be  aj^plied  in  deciding 
upon  the  effect  of  mortgages  of  this  description,  whether  it 
be  the  estate  of  the  wife  or  the  estate  of  the  husband,  if 
the  wife  joins  in  the  convevance,  either  because  the  estate 
belongs  to  her,  or  because  she  has  a  charge  by  way  of  join- 
ture or  dower  out  of  the  estate,  and  there  is  a  mere  reserva- 
tion in  the  proviso  for  redemption  of  the  mortgage  which 
would  carry  the  estate  from  the  person  who  was  owner  at 
the  time  of  executing  the  mortgage,  or  where  the  words 
admit  of  any  ambiguity,  that  there  is  a  resulting  trust  for 
the  benefit  of  the  wife,  or  for  the  benefit  of  the  husband,  ac- 
cording to  the  circumstances  of  the  case."  Now  it  appears 
to  me  that  those  words  do  not  show  that  the  wife  has  a 
right  to  redeem,  unless  there  is  something  in  the  proviso 
for  redemption  which  would  carry  the  estate  from  the 
*person  who  was  owner  at  the  time  of  executing  the  [225 
mortgage,  or  some  ambiguity  in  the  proviso,  and  more 
especially  when  it  is  considered  that  he  is  not  stating  new 
law.  He  says,  ^*  It  m&st  now  be  admitted  as  an  established 
principle,"  that  is,  by  the  cases  which  he  has  mentioned 
before.  First  of  all,  having  cited  a  case  where  the  estate 
belonged  to  the  wife,  then  a  case  of  dower,  he  is  stating 
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only  the  result  of  those  cases,  and  the  result  as  regards 
dower  was  this,  that,  wheji  the  right  to  redeem  was  reserved 
to  the  wife,  she  could  exercise  it,  at  all  events,  to  the  extent 
of  regaining  that  right  to  dower  which  she  had  lost  by  the 
operation  of  the  fine.  When  they  are  carefully  considered^ 
I  think  neither  of  these  dicta  militate  against  the  general 
principle.  But  we  must  consider  also  the  effect  of  the  text- 
books. In  these  matters  of  real  property  law  we  must  not 
forget  that  even  an  erroneous  interpretation  of  a  case,  if  it 
has  been  long  acquiesced  in  by  the  profession,  is  not  to  be 
lightly  disturbed.  On  looking,  however,  at  the  text-books, 
I  find  that  different  views  have  been  entertained  down  to 
the  most  modern  times.  Several  text  writers  of  great  emi- 
nence,— Jacob,  in  his  edition  of  Roper  on  Husband  and 
Wife,  Coote  on  Mortgages,  and  Coventry,  in  his  edition 
of  Powell  on  Mortgages, — take  the  view  that  the  wife  has 
the  right  to  redeem  in  respect  of  her  dower.  On  the  other 
hand,  in  Jarman's  Bythewood('),  that  proposition  is  said 
to  be  clearly  erroneous,  and  he  states  his  own  view  the 
other  way.  He  not  only  states  his  own  view  but  also  the 
view  of  two  other  gentlemen  of  great  eminence,  Mr.  Bell 
and  Mr.  Hayes.  Their  opinion  also  is  the  other  way,  and 
although  he  states  that  there  is  the  opinion  of  another  gen- 
tleman of  eminence  to  the  same  effect  as  that  of  the  text- 
books to  which  I  have  referred,  he  thinks  it  a  mercy  to  him 
to  suppress  his  name,  because  his  view  is  a  manifest  error. 
That  is  a  statement  in  a  comparatively  modern  t^xt-book. 
The  last  two  text-books  on  the  subject  again  differ.  There 
is  the  edition  of  Davidson's  Conveyancing  by  Messrs  Wright 
and  Waley,  which  states  it  one  way,  though  certainly  with 
a  suggestion  of  a  doubt,  and  there  is  the  well-known  book 
of  Mr.  Fisher  on  Mortgages,  which  states  it  the  other  way. 
So  that  it  cannot  be  considered  that  the  profession  has 
always  taken  the  same  view  even  of  those  dida  of  Sir  Thomas 
226J  Sewell  and  Lord  Redesdale,  *and  there  is  really 
nothing  in  the  authorities  or  the  text-books  to  prevent  ns 
from  deciding  upon  the  plain  principle  that  the  legal  right 
to  dower  was  extinguished,  and  that  the  right  to  dower,  not 
being  an  incident  to  an  equitable  estate  cannot  afterwards 
exist  for  any  purpose  which  can  be  recognized  in  this  court 
Therefore  upon  this  ground  lam  of  opinion  that  the  decision 
of  the  learned  Vice- Chancellor  cannot  be  maintained. 

I  have  not  forgotten  the  two  other  arguments  used  on  be- 
half of  the  plaintiff.  One  was  that,  even  if  the  right  to 
dower  was  extinguished,  she  would  still  have  the  ordinary 
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right  of  a  surety.  That  argument  I  am  not  able  to  follow. 
If  the  right  to  dower  is  extinguished,  she  had  no  property 
to  pledge  as  to  which  the  question  of  suretyship  could  arise, 
nor  did  she  become  personally  liable  for  the  mortgage  debt 
so  as  to  raise  any  question  of  personal  suretyship. 

The  other  point  taken  was  that  the  property  was  actually 
sold  uuder  the  power  of  sale  in  the  husband's  lifetime,  and 
thereby  converted  into  money,  and  that  that  power  had 
been  granted  by  the  wife  by  ner  being  a  party  to  the  first 
mortgage  deed.  I  think  it  would  be  exceedingly  difficult 
after  the  sale,  the  sale  moneys  being  directed  to  be  paid  to 
the  husband,  and  the  wife  having  consented  to  the  property 
being  converted  into  personalty  in  his  lifetime,  to  say  that 
she  could  be  in  a  better  position  than  if  she  had  consented 
to  a  sale  in  the  first  instance  instead  of  a  mortgage.  But, 
upon  the  other  grounds  which  I  have  mentioned,  I  am  of 
oi)inion  that  the  appeal  must  be  allowed,  and  the  bill  dis- 
missed. 

James,  L.  J.:  I  am  of  the  same  opinion,  and  I  am  bound 
to  say  if  I  had  been  asked  when  I  was  at  the  bar  to  ^ive  my 
opinion  whether  any  such  right  of  redemption  existed,  I 
snould  have  answered  at  once  in  the  negative,  possibly  not 
recollecting  all  that  had  been  said  in  the  text- books  as  to 
the  two  cases  which  have  been  referred  to.  When,  however, 
those  two  cases  were  referred  to,  my  impression  was  that 
they  contained  dicta  which  indicated  the  existence  of  such 
a  right  in  the  wife  to  redeem  by  reason  of  her  dower.  It 
only  shows  how  necessary  it  is  carefully  to  consider  the 
language  of  learned  judges,  especially  when  von  are  dealing 
with  language  *which  is  admitted  to  be  only  a  die-  [227 
turn  and  not  a  decision,  and  when  it  is  attempted  to  use 
that  language  for  the  purpose  of  founding  on  it  an  article  of 
a  code  of  law.  When,  however,  this  language  comes  to  be 
carefully  examined,  having  regard  to  the  facts  of  Jackson 
V.  Parker  (*),  and  to  the  way  in  which  Lord  Redesdale  refers 
to  it,  I  say,  when  you  examine  the  language  carefully,  you 
really  find  that  that  which  upon  casual  reading  would  ap- 
pear to  be  the  statement  of  the  law  is  not  what  the  judges 
meant  or  said ;  that  all  that  they  said  is  applicable  only  to 
the  particular  form  of  instrument  then  before  them,  and 
that  neither  of  those  learned  judges  meant  to  say  that  there 
was,  or  that  there  was  supposed  to  exist  in  the  Court  of 
Chancery,  a  right  in  a  wife  to  redeem  because  she  had 
joined  with  her  husband  in  levying  a  fine  of  the  real  estate 
of  her  husband  to  enable  him  to  mortgage  it  free  from  her 
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dower,  a  right  which,  if  it  had  existed,  must  have  been  the 
subject  of  innumerable  salts  during  the  hundreds  of  years 
in  which  such  conveyances  have  been  made,  and  by  means 
of  which  most  valuable  estates  would  have  been  recovered 
by  married  women.     No  such  case  has  been  found,  or  sug- 

§ested  as  to  be  found,  and  I  think  it  was  not  intended  by 
ir  Thomas  Sewell  or  by  Lord  Redesdale  to  intimate  an 
opinion  that  that  which  had  never  been  actually  done 
was  the  law  of  the  court.  It  appears  to  me,  therefore,  that 
there  was  really  no  foundation  for  that  which  has  found  its 
way  into  some  of  the  text-books,  and  upon  which  the  Vice- 
Chancellor's  decree  in  this  case  apparently  proceeded.  I 
agree  with  the  Master  of  the  Rolls,  tnat  if  there  had  been  a 
long  series  of  text-books  dealing  with  this  particular  point 
of  real  property  law  as  having  been  settled  in  one  way,  it 
would  be  much  better  to  follow  them  than  to  disturb  an 
universally  accepted  notion  or  principle  upon  which  many 
people  might  have  acted,  and  upon  which  many  estates 
might  depend.  But  there  really  seems  on  this  point  to  be 
as  weighty  authority  on  the  one  side  as  on  the  other.  There 
is  this  also  to  be  observed,  that  no  one  can  have  accepted  a 
title  upon  the  faith  of  the  notion  which  now  appears  to 
have  been  erroneously  entertained.  If  anything  has  ever 
been  done  based  upon  what  has  been  said  by  the  text 
writers,  it  can  only  be  that  extra  precautions  have  been 
228]  taken  by  second  *mortgagees  or  purchasers  in  get- 
ting the  wife  to  join  in  a  fresh  conveyance  to  confirm  the 
title.  No  harm  can  be  done  by  our  deciding  that  such  pre- 
cautions were  unnecessary,  and  there  coula  be  nothing  in 
the  current  of  authorities,  if  there  had  been  a  current  of 
authorities,  to  induce  us  to  say  that  a  rule  was  laid  down 
by  those  two  cases,  which  upon  examination  we  find  was 
not  laid  down,  and  which  is  clearly  inconsistent  with  that 
which  has  been  for  a  very  long  time  the  settled  law  of  this 
court,  that  it  does  not  recognize  any  equitable  right  to 
dower.  That  being  so,  the  main  foundation  of  the  case  has 
failed. 

With  regard  to  the  view  suggested  that  the  case  should 
be  dealt  with  as  one  of  suretyship,  that  is  to  say,  that  the 
wife  is  supposed  to  give  up  her  property  or  right  to  prop- 
erty to  enable  her  husband  to  malie  a  mortgage,  it  seems  to 
me  that  there  is  no  place  for  that  argument  unless  as  a  mat- 
ter of  fact  there  is  property  of  the  wife  recognized  in  the 
Court  of  Chancery  which  she  parts  with.  When  once  she 
has  joined  in  extinguishing  her  right  to  dower,  and  in  con- 
verting, or  enabling  the  husband  to  convert,  his  legal  estate 


VoL  VI,]  CHANCERY  DIVISION.  775 

C.A.  Dawson  v.  Bank  of  Whitehaven.  1877 

into  an  equitable  one,  she  has  done  it  for  all  purposes.  The 
dower  which  was  an  incident  of  the  legal  estate  fell  with 
it,  and  no  incident  could  be  raised  in  respect  of  the  equi- 
table estate  different  from  that  which  a  court  of  equity 
always  attached  to  equitable  estates.  The  plaintiffs  case 
therefore  wholly  fails.  The  fact  that  the  property  has  been 
sold  and  converted  into  money  shows  how  impossible  it  is 
to  apply  the  contention  of  the  respondent.  If  the  husband 
and  wife  joined  in  converting  the  estate  into  money,  neither 
in  the  first  instance,  or  through  the  medium  of  a  mortgage 
with  a  power  of  sale,  it  seems  to  me  impossible  to  hold  that 
the  wife  so  joining  and  converting  the  land  into  money 
could  have  any  right  against  the  nusband's  estate  to  be 
repaid  out  of  it  the  value  of  her  dower. 

Cotton,  L.  J.:  I  am  of  the  same  opinion.  No  doubt  it  is 
true  as  a  general  proposition  that  where  a  wife  mortgages 
her  property  for  ner  husband's  debt  she  is  considered  as 

Eartmg  with  it  solely  for  the  purposes  of  the  mortgage, 
lut  in  such  cases  you  are  dealing  with  property  whicn  a 
court  of  equity  recognizes,  and  which  it  assists  a  *mar-  [229 
ried  woman  in  securing  even  though  a  mere  equity.     In  the 

? resent  case  we  are  dealing  with  something  quite  different, 
he  plaintiff  says,  I  am  entitled  to  my  dower  notwithstand- 
ing that  I  joined  in  the  mortgage  for  the  purpose  of  releas- 
ing it,  and  notwithstanding  that  there  was  a  power  in  the 
mortgage  to  sell  the  estate  and  convert  it  into  money. 
It  has  been  converted  into  money,  and  she  now  comes  and 
says,  ''I  am  entitled,  on  the  general  principle  which  has 
been  referred  to,  to  have  the  value  oi  my  dower  out  of 
that  money."  How  can  she  do  this?  By  the  release  the 
dower  is  gone  at  law,  and  a  court  of  equity  does  not  recog- 
nize the  right  of  dower  in  the  sense  ox  giving  it  out  of  es- 
tates which  are  merely  equitable.  That,  in  my  opinion,  is 
conclusive  against  the  present  suit. 

As  regards  the  authorities  which  have  been  quoted,  it 
is  perfectly  clear  that  Sir  Thomas  Sewell,  in  Jackson  v. 
Parker  (^\   was  simply  saying  that,  notwithstanding  the 

})roviso  for  redemption  professed  to  give  to  the  wife  a  right 
arger  than  her  right  to  dower,  it  did  not  alter  the  rights  of 
the  parties.  If  the  wife  redeemed,  she  would  only  get  a 
right  in  the  estate  such  as  she  had  before,  viz.,  a  riglit  to 
dower,  and  the  Court  of  Equity  would  not  take  the  estate 
(though  it  was  her  husband's  originally)  from  her,  except 
on  the  terms  of  allowing  her  her  dower  out  of  it.  With 
reference  to  the  case  before  Lord  Redesdale,  I  think  he  was 
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merely  dealing  with  the  particular  form  of  the  proviso  for 
redemption  id  that  case,  and  he  says  that  if,  when  a  wife 
joias  for  the  purpose  of  releasing  her  dower  in  a  mortgage 
of  her  hnsband's  estate,  the  limitation  of  the  equity  of  re- 
demption gives  it  in  form  to  some  one  who  was  not  owner 
at  the  time  of  executing  the  mortgage,  that  will  not  change 
the  property.  At  the  time  of  executing  the  mortgage  in  the 
case  Buppoeed  the  husband  was  the  owner,  and  I  think  Lord 
Kedesdale  mnst  mean  this,  that  if  the  limitation  is,  as  in 
Jackson  v.  Parker,  to  the  wife,  it  will  not  alter  the  prop- 
erty; she  may  redeem,  but  she  may  redeem  only  for  tie 
parpose  of  securing  to  herself  that  which,  but  for  the  form 
of  the  limitation,  she  could  not  have  got — viz.,  her  dower. 
That  explains  what  is  said  by  Lord  Hedesdale  in  that  case. 
It  was  in  reference  to  the  particular  form  of  limitation  in 
230]  Jackson  v.  Parker,  and  he  explains  it  by  "saying 
that  the  form  of  the  reservation  of  the  equity  of  redemp- 
tion does  not  change  the  right.  The  right  of  the  wife,  to 
whom  the  equity  of  the  redemption  is  reserved  by  the  deed, 
was  a  right  to  dower  only,  and  she  was  entitled  to  redeem 
under  that  limitation  and  not  independently  of  it. 

The  only  other  case  to  which  I  need  refer  is  Dolin  v,  Colt- 
man  {').  That  is  very  shortly  reported,  and  I  think  probably 
it  is  the  same  in  principle.  It  may  have  been  that  in  the 
mortgage  deed  there,  the  equity  of  redemption  was  reserved 
to  the  wife,  and  the  court  may  have  considered  that  setting 
that  up  as  an  alteration  in  the  property  of  the  estate  so  as  to 
defeat  the  subsequent  mortgagees  was  a  frand,  and  what  the 
court  gave  the  wife  in  that  case  was  a  right  to  insist  on  the 
reservation  to  her  of  the  equity  of  redemption,  not  for 
the  purpose  of  making  the  estate  her  own,  but  only  for  the 
purpose  of  securing  her  right  to  dower,  which  otherwise 
she  would  have  lost. 

Solicitors  :  Oregory,  RowcUffes  &  Sawle,  agents  for  At- 
kinson, Collins  &  Atkinson,  Whitehaven  ;  Johnston  £  Har- 
rison, agents  for  Postlethwaite  &  Brown,  Whitehaven. 
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[6  Chancery  DiTision,  280.] 
C.A.,  July  26,  1877. 

Ex  parte  Schofield.     In  re  Firth. 

Bankruptey  Act,  1869  (82  d:  88  Viet,  e,  71),  s.  9^^Prote€tum  of  WUnettH-AnMwen 

tet^ling  to  erimiTiate, 

A  mere  witness  summoned  for  examination,  under  sect.  96  of  the  Bankruptcy 
Act,  1869,  as  to  the  property  of  a  bankrupt,  is  entitled  to  refuse  to  answer  a  ques- 
tion on  the  ground  that  his  answer  would  tend  to  criminate  himself. 

The  bankrupt  himself,  however,  being  under  a  personal  obligation  to  make  a  full 
disclosure  of  his  property  to  his  creditors,  is  not  entitled  to  any  such  protection, 
but  must  answer  all  questions  put  to  him  about  his  property,  whatever  the  conse- 
quences to  himself  may  be. 

On  the  14th  of  March,  1877,  James  Firth,  a  woolen  cloth 
mannfacturer  at  Halifax,  filed  a  liquidation  petition  in  the 
Halifax  County  Court,  and  on  the  6th  of  April  his  creditors 
resolved  upon  *a  liquidation  by  arrangement,  and  [231 
appointed  William  Schofield  and  Alfred  Good  trustees  of 
the  debtor's  property.  The  proceedings  were  afterwards 
transferred  to  the  Huddersfield  County  Court.  On  the  7th 
of  April  the  trustees  summoned  the  debtor  and  his  son, 
William  Firth,  who  had  taken  an  active  part  in  the  man- 
agement of  the  business,  for  examination  under  sect.  96  of 
the  Bankruptcy  Act,  1869,  respecting  the  debtor' s  property. 
They  attended  the  court  on  the  11th  of  April,  and  were  ex- 
amined. The  trustees  had  also,  on  the  7th  of  April,  re- 
Eorted  to  the  court  that,  in  their  opinion,  the  debtor  had 
een  guiltv  of  certain  offences  under  the  Debtor's  Act,  1869, 
and  that  the  son  had  been  guilty  of  aiding  and  abetting  him 
in  the  commission  of  those  offences,  and  the  judge  directed 
a  criminal  prosecution  of  the  debtor  and  his  son.  At  the 
conclusion  of  the  examination  on  the  11th  of  April  they 
were  both  arrested,  and  were  afterwards  taken  before  the 
magistrates,  and  were  remanded.  On  the  17th  of  April  the 
debtor  and  his  son  were  again  summoned  for  examination 
under  sect.  96.  They  attended  to  be  examined  on  the  21  st 
of  April.  The  son  was  sworn,  but  he  refused  to  answer 
some  of  the  questions  put  to  him  bj^  the  trustees'  counsel, 
on  the  ground  that  his  doing  so  might  tend  to  criminate 
himself.  The  judge  held  that  he  was  justified  in  his  re- 
fusal, and  against  this  ruling  the  trustees  appealed  to  the 
Chief  Judge.  The  api)eal  was  heard  on  the  18th  of  June, 
1877. 
JS.  C  WilliSj  for  the  appellants. 
WinsloWy  Q.C.,  and  Lockwood^  for  the  witness. 

22  Eng.  Rep.  98 
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Bacon,  C.J.,  dismissed  the  appeal  with  costs,  upon  the 
ground  that  no  order  had  been  drawn  up  containing  the  de- 
cision appealed  from. 

The  trustees  appealed.  The  appeal  was  heard  on  the  26th 
of  July,  1877. 

After  the  hearing  of  the  appeal  by  the  Chief  Judge,  the 
judge  of  the  county  court  signed  a  certificate  stating  that 
he  had  not  taken  any  notes  of  the  examination  of  the 
232]  debtor's  son  on  the  *21st  of  April,  but  certifying 
that  the  transcript  of  the  notes  taken  by  a  shorthand  writer 
contained  a  true  account  of  what  took  place  upon  the  ex- 
amination. 

De  Oex^  Q.C.,  and  E.  C.  Willis^  for  the  appellants. 

WinsloWy  Q.C.,  and  Howard  Smithy  for  the  witness,  ob- 
jected that  the  merits  had  not  been  heard  by  the  Chief 
Judge,  his  decision  having  been  based  on  the  technical 
ground  that  there  was  no  order  which  could  be  appealed 
from. 

The  Court  (James,  Baggallay  and  Cotton,  L.  JJ.)  held 
that  the  certificate  of  the  county  court  judge  was  a  suffi- 
cient record  of  what  took  place  before  him,  and  said  that 
they  would  hear  the  case  on  the  merits. 

De  OeXy  Q.C.,  and  JST.  C,  Willis^  for  the  appellants:  A 
witness  examined  under  sect.  96  (*)  is  bound  to  answer 
every  question  put  tahim  about  the  bankrupt's  property, 
and  is  not  entitled  to  any  protection  on  the  grounoL  that  his 
answer  might  tend  to  criminate  himself.  The  bankrupt 
himself  clearly  could  claim  no  such  protection,  and  sect.  96 
puts  all  the  persons  it  speaks  of  on  tlie  same  footing. 

It  has  always  been  held  that  examinations  of  this  nature 
in  bankruptcy  are  different  from  the  ordinary  examination 
of  a  witness  in  an  action :  Ex  parte  Cossens  (*). 

In  Heff.  V.  ScoU{*)  it  was  held  by  the  majority  of  the 
judges  that  the  enforced  answers  of  a  bankrupt,  examined 

Q)  Sect  96  provides  that  *'  The  court  may  require  any  Buch  person  to  produce 

may,  on  the  application  of  the  trustee,  any  documents  m  his  custody  or  power 

at  any  time  after  an  order  of  adjudica-  relating  to  the  bankrupt,  his  dealings  or 

tion  has  been  made  against  a  bankrupt,  property."* 

summon  before  it  the  bankrupt  or  his        Sect  97 :    "  The  court  may  examine 

wife,  or  any  person  whatever  known  or  upon  oath,  either  by  word  of  mouth  or 

suspected  to  have  in  his  possession  any  by  written  interrogatories,   any  person 

of  the  estate  or  effects  belonging  to  the  so  brought  before  it  in  manner  aforesaid 

bankrupt,  or  supposed  to  be  indebted  to  concerning  the  bankrupt,  his  dealings  or 

the  bankrupt,  or  any  person  whom  the  property, 
court  may  deem  capable  of  giving  in-        (*)  Buck.,  631. 
formation   respecting  the  bankrupt,  his        (')  25  L.  J.  (Mag.  Cas.),  128. 
trade  dealings  or  property,  and  the  court 
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under  sect.  *117  of  the  Bankrupt  Law  Consolidation  [233 
Act,  1849,  might  be  given  in  evidence  by  the  prosecution  on 
a  criminal  proceeding  against  the  bankrupt,  but  Coleridge, 
J.,  dissented,  and  he  said  that  under  sects.  117,  118,  and 
120  of  the  act  of  1849  (which  are  similar  in  their  terms  to 
sect.  96  of  the  act  of  1869),  the  bankrupt's  wife  and  any 
witness  who  had  had  dealings  with  him  would  be  equally 
liable  to  be  implicated  in  a  criminal  transaction,  because 
they  could  not  refuse  to  answer  questions  relating  to  the 
bankrupt's  estate. 

WinsloWy  Q.C.,  and  Howard  Smithy  for  the  witness,  were 
not  heard. 

James,  L.J.:  I  am  of  opinion  that  the  order  of  the  judge 
of  the  county  court  was  right.  The  question  is,  whether  a 
mere  witness  who  is  summoned  for  examination  under  sect. 
96  of  the  Bankruptcy  Act,  on  the  ground  that  he  can  give 
information  with  respect  to  a  bankrupt's  property,  is  entitled 
to  avail  himself  of  the  privilege  to  which  every  other  witness 
is  entitled  in  the  courts  of  this  country,  that  is  to  say,  the 
privilege  of  claimipg  protection  from  answering  questions 
put  to  nim  on  the  ground  that  hj  answering  he  might  ex- 
pose himself  to  criminal  proceedings.  Of  course  when  a 
witness  objects  on  this  ground  to  answer  a  question  the 
judge  will  satisfy  himself  whether  the  objection  is  a  genuine 
one.  Subject  to.that,  I  am  of  opinion  that  such  a  witness 
is  entitled  to  claim  this  protection.  No  doubt  the  bankrupt 
himself,  when  summoned  under  this  section,  is  placed  in  a 
different  position,  because  it  is  his  duty  to  discover  the 
whole  of  his  estate  and  effects  to  his  creditors,  and  he  can- 
not be  allowed  to  conceal  a  part  of  it  by  saying,  "  If  I  tell  you 
where  it  is  you  will  be  able  to  prosecute  me  for  a  criminal 
offence."  feut  this  is  a  personal  obligation  of  the  bankrupt. 
In  the  absence  of  any  authority  to  the  contrary,  I  am  of 
opinion  that  a  mere  witness  summoned  under  this  section 
stands  in  the  same  position  as  any  other  witness. 

Baggallay,  L.  J.:    I  am  of  the  same  opinion. 

*CoTTON,  L.J.:  lam  of  the  same  opinion.  The  [234 
question  is,  whether  a  witness  summoned  under  this  section 
is  able  to  protect  himself  from  answering  upon  the  common 
law  principle  that  a  witness  is  not  bound  to  criminate  him- 
self. Does  sect.  96  give  the  court  power  to  compel  a  witness 
to  answer  every  question  that  may  be  put  to  him  about  the 
bankrupt's  property?  It  would  be  a  very  strong  thing  to 
say  that  it  has  that  effect.     It  is  said  that  the  case  of  Reg, 
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V.  Scoii{')  amonnts  to  a  decision  that  a  witness  summoned 
under  the  act  of  1849  stood  in  the  same  position  as  the  bank- 
rnpt  himself.  That  point  was  certainly  not  decided,  tboogh 
a  (Strong  opinion  to  tnat  effect  was  expressed  by  one  of  the 
judges.  The  question  decided  related  only  to  the  bankrupt, 
and  it  was  held  that,  whatever  the  result  might  be,  he  was 
bound  to  answer  all  the  qneationa  put  to  him  respecting  his 
property,  and  that  his  answers  might  be  ased  as  evidence 
against  him  as  in  a  criminal  prosecution.  And  Coleridge, 
J7,  who  dissented  from  the  ma]ority  of  the  judges,  based  hia 
decision  partly  on  the  ground  that,  not  only  the  bankrnpt, 
but  any  other  person  summoned  for  examination  as  to  nis 
property,  wonld  be  placed  in  the  same  position.  Bat  the 
question  we  have  to  decide  really  amonnts  to  this,  what  is 
the  proper  construction  of  sect.  96 1  I  cannot  constme  it  as 
taking  away  from  a  mere  witness  that  protectioa  to  which 
he  is  entitled  by  the  common  law.  I. think  such  a  person  is 
entitled  to  the  same  protection  as  that  to  which  he  would  be 
entitled  if  he  were  suDpoenaed  as  a  witness  in  an  action. 

Solicitor  for  trustees :  /.  W.  Sykes,  agent  for  Ramsden 
&  Sykes,  Hudderslield. 

Solicitors  for  witness :  C.  /.  Inglis,  agent  for  G.  Rhodes, 
Halifax. 

(')  2B  L.  J.  (Mus.  Cm.).  128. 

Tlia  old  code  of  New  Tork,  §  363,  agunst  him  in  any  criminal  prooeeding 

Btill  ia  force,  provides :  or  proeeciitk>ii. 

No  peraonshall,  oneiBmin&tionpar-  The  teetlmonj  or   a  debtor,  Ukco 

siunt  M  thia  chapter,  be  eicased  from  apon  his  eiunlDstion  la  sapplemeotu? 

answering  anj  quesCion  on  tha  ground  proceedings,  ma;  be  aaed  as  evideoce 

that  his  examination  will  tend  to  con-  of  hia  fraud,  to  obtain   a  warrant  of 

vIct  bim  of  the  commission  of  a  fraud ;  aireat  uoder  the  non-im prison ment  ad. 

but  bis  answer  bWi  not  tie  DBod  as  evi-  Proceedings   aaAa  the  non-lmpriioa- 

dence  against  him  in  anf  criminal  pro-  meat  act  are  Dot  criminal  pnic«ediDgs 

— ji_g  jjj,  progecution.     Nor  slial!  he  within  the  rale  la  to  the  privilege  of  a 

:used  from  answerinr  anj  quea-  witness :    People  e.  Spier,  12  Hun,  TO, 

I  the  ground  that  he  uas.  before  2  Abb.   N.  C, .  466,   reverung  2  Abb. 

amiuation,  executed  an;  convey-  N.  C,  360. 

assignment,   or  transfer  of  his  Though  not  on  an  indictment  againet 

ty  for  anj  purpose,  but  hia  an-  him  for  false  pretencee:  Bu-berv.  Peo- 

ghall    not   be   used   aa  evidence  pie,  17  Hun,  368. 
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[6  Chancery  Dividion,  236.] 
C.A.,  July  19,  26,  1877. 

*Ex  parte  Sheen.     In  re  Wright.  [235 

Proof  by  Partner — Joint  Estate — OitensibU  Partner — Holding  &ut  as  Partner  to  a  email 

Nnniber  of  Creditors. 

A  person,  who  was  alleged  to  ha^e  held  himself  out  as  a  partner  with  a  trader  to 
three  of  his  creditors,  claimed  to  prove  a  debt  in  the  trader's  separate  liquidation. 
Two  of  the  three  creditors  had  also  proved  in  that  liquidation.  The  third  was  fully 
secured,  but  had  taken  no  proceedings  against  the  quasi  partner  : 

Held  (affirming  the  decision  of  Bacon,  C.J.),  that  the  quasi  partner  was  entitled 
to  prove. 

Per  James,  L.J.:  A  person  who  has  held  himself  out  as  partner  with  a  trader  to 
a  small  number  of  the  creditors  of  the  latter,  is  not  thereby  precluded  from  proving 
in  the  separate  bankruptcy  of  the  trader — his  estate  being  insufficient  to  leave  a 
surplus — ^for  a  debt  due  to  him  from  the  trader. 

In  the  liquidation  of  James  Wright,  a  wine  merchant  at 
Manchester,  who  had  traded  as  James  Wright  &  Co.,  a  proof 
was  tendered  by  James  Crabtree  for  £1,463  5s.  8^.,  money 
lent  to  the  debtor.  The  trustee  in  the  liquidation  rejected  the 
proof,  on  the  ground  that  Crabtree  was  a  partner  with  the 
debtor,  and  was  therefore  not  entitled  to  prove  until  all 
the  joint  creditors  had  been  paid  in  full.  Crabtree  applied 
to  the  county  court  at  Manchester  for  an  order  that  the 
trustee  should  admit  the  proof.  Issues  were  trred  before 
the  judge  on  the  7th  of  April,  1877,  when,  upon  the  evidence, 
his  honor  found  that  Crabtree  was  a  partner  with  Wright, 
and  that  he  was  not  entitled  to  prove  in  the  liquidation. 
Crabtree  appealed  to  the  Chief  Judge.  The  appeal  was 
heard  on  the  11th  of  June,  1877.  It  was  admitted  that  the 
separate  estate  was  not  sufficient  to  pay  the  separate  cred- 
itors 20^.  in  the  pound. 

Winslow^  Q.C.,  and  Bigham,  for  the  appellant. 

De  Oex^  Q.C.,  and  Taylor^  for  the  trustee. 

Bacon,  C.  J.,  held,  upon  the  evidence,  that  Crabtree  was 
not  a  partner  with  Wright,  and  that  he  was  entitled  to 
prove.  And  his  Lordship  ordered  the  finding  of  the  county 
court  judge  to  be  set  *aside  and  his  order  to  be  dis-  [23o 
charged,  and  ordered  that  the  trustee  should  admit  the  proof. 

The  trustee  appealed.  The  appeal  was  heard  on  the  19th 
and  26th  of  July,  1877. 

De  Oex^  Q.C.,  and  Taylor,  for  the  appellant:  The  evi- 
dence shows  that  there  was  an  actual  partnership.  The 
county  court  judge  had  the  advantage  of  hearing  the  wit- 
nesses, and  his  finding  on  a  question  of  fact  ought  not  to 
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have  been  disturbed.  At  any  rate,  the  evidence  shows  that 
Crabtree  held  himself  out  to  three  of  the  creditors  as  a 
partner,  or  permitted  Wright  so  to  hold  him  out,  and,  if  so, 
the  ordinary  rule  against  proof  by  a  partner  in  competition 
with  his  creditors  applies. 

Winslow^  Q.C.,  and  Bigham^  for  Crabtree:  The  proper 
conclusion  from  the  evidence  is,  as  the  Chief  Judge  has  de- 
cided, that  there  was  no  partnership  in  fact.  The  trustee 
clearly  did  not  suppose  there  had  been  a  partnership,  for  he 
has  always  treated  the  estate  and  has  divided  it  as  separate 
estate.  Moreover,  the  creditors  who  say  that  they  believed 
Crabtree  to  be  a  partner  have  proved  against  Wright  alone, 
making  the  ordinary  affidavit  that  he  alone  was  indebted  to 
them.  That  is  not  the  proper  way  of  proving  a  joint  debt, 
and  they  cannot  afterwards  be  allowed  to  proceed  against 
Crabtree.  Indeed,  there  being  a  solvent  partner,  there 
would  be  no  right  of  proof  against  Wright :  Ex  parte  Buck- 
inghamC) ;  Ex  parte  EieldC),  If  there  is  a  joint  liability, 
these  creditors  ought  not  to  have  proved  against  the  sepa- 
rate estate  of  Wright,  and  if  there  is  no  joint  liability  they 
have  no  right  against  Crabtree.     Again,  the  rule  that  a 

Sartner  cannot  prove  in  competition  with  his  own  creditors 
oes  not  apply  to  a  case  like  this,  where  there  is  no  joint 
estate,  and  nothing  available  for  the  joint  creditors:  Ex 
parte  Topping {).  There  a  partner  was  allowed  to  prove 
against  the  separate  estate  of  his  copartner,  when  it  was 
admitted  that,  whether  he  did  so  or  not,  there  could  be  no  sur- 
plus of  the  separate  estate  available  for  the  joint  creditors. 
237]  *^^  parte  Turquand  (*)  is  also  in  our  favor.  The 
evidence  does  not  prove  that  Crabtree  was  held  out  as  a. 
partner,  but  if  he  was,  the  creditors  to  whom  the  representa- 
tion was  made  have  a  personal  remedy  against  uim,  and 
thev  have  nothing  more. 

De  Oex,  in  reply :  A  representation  that  there  is  a  part- 
nership is  sufficient  to  create  joint  estate ;  it  is  created  by 
reputed  ownership :  Ex  parte  Arbouin  (*). 

[James,  L.J.:  That  means  a  representation  that  there  is 
a  joint  estate.] 

A  man  who  has  represented  himself  to  be  a  partner  can- 
not be  heard  to  say  that  he  was  not  a  real  partner :  Ex 
parte  Oood  (*).  Therefore  such  a  person  is  within  the  rale 
which  prevents  a  partner  from  proving  in  competition  with 
his  creditors. 

(»)  1  M.  D.  &  D.,  235.  (*)  11  L.  J.  (Bkey.),  1. 

(»)  8  M.  D.  &  D.,  95.  (»)  De  G.,  859. 

(«)  4  D.  J.  «fe  S.,  651.  («)  5  Ch.  D.,  46. 


Vol  VL]  •      CHANCERY  DIVISION.  783 

O.A.  Ex  parte  Sheen.      In  re  Wright.  1877 

James,  L.J.:  I  am  of  opinion  that  the  order  of  the  Chief 
Judge  must  be  affirmed.  It  is  to  my  mind  perfectly  clear 
from  the  evidence  that  there  never  was  any  actual  partner- 
ship between  these  two  gentlemen,  and  in  my  opinion  also 
there  was  no  ostensible  partnership,  np  holding  out  to  the 
world,  that  is,  to  the  creditors  generally,  that  there  was  a 
partnership.  If  there  had  been,  we  should  have  heard  more 
about  it.  There  was  no  holding  out  to  the  world  that  there 
was  a  partnership,  or  that  the  stock-in-trade  was  that  of  a 
partnership,  so  as  to  make  it  joint  estate.  There  was  noth- 
ing to  make  it  joint  estate,  and  the  creditors  generally  never 
heard  that  any  such  partnership  existed. 

It  is  said,  however,  that  there  were  three  individuals  to 
whom  some  representations  were  made  by  Wright  in  the 
presence  and  with  the  acquiescent  silence  of  Crabtree,  to  the 
effect  that  the  latter  was  a  partner.  I  am  of  opinion  that 
those  representations,  if  they  were  made,  and  that  silence 
on  the  part  of  Crabtree,  if  it  really  existed,  whatever  effect 
they  might  have  upon  Crabtree' s  personal  liability  to  those 
three  creditors,  cannot  have  the  effect  of  creating  *a    [238 

Partnership  for  any  purpose  whatever  of  administration  in 
ankruptcy.  Those  creditors,  if  they  had  any  rights  against 
Crabtree,  have  those  rights  against  him  still.  It  cannot  be 
said  that  he  is  seeking  to  prove  in  competition  with  them. 
If  he  is  their  co-debtor  they  ought  not  to  have  proved  in  the 
liquidation  at  all ;  they  ought  to  have  enforced  their  rights 
against  him  as  the  solvent  co-debtor.  The  solvent  co-debtor 
is  not  precluded  from  proving  his  debt  against  the  real 
debtor,  for  as  there  never  was  any  joint  estate,  and  it  ap- 
pears that  there  can  be  no  surplus  of  the  separate  estate,  he 
would  not  be  taking  away  that  which  would  otherwise  go 
to  pay  the  joint  creditors.  And  that  is  the  principle,  as  is 
clearly  laid  down  by  Lord  Westbury  in  ^x  parte  Top- 
ping ('),  upon  which  one  partner  is  held  to  be  not  entitled 
to  prove  against  the  estate  of  his  copartner. 

upon  the  whole  case,  therefore,  I  am  of  opinion  that  there 
was  no  actual  partnership  and  no  ostensiole  partnership, 
and,  even  if  there  was  any  liability  in  the  nature  of  a  Joint 
liability  created  by  conduct,  there  is  nothing  in  that  to 
interfere  with  the  right  of  Crabtree  to  prove  against  the 
estate  of  Wright. 

The  appeal  must  be  dismissed  with  costs. 

Baggallat,  L.J.:  I  am  of  the  same  opinion,  and  have 
nothing  to  add,  except  this,  that  I  am  not  satisfied  that 
there  is  any  evidence  of  such  a  holding  out  of  Crabtree  as  a 

(')  4  D.  J.  A  S.,  5B1. 
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partner  to  the  three  creditors  named,  or  any  of  them,  as 
would  involve  him  in  any  personal  liability  to  them. 

Cotton,  L.J.:  I  have  come  to  the  same  conclusion,  and 
have  only  a  word  to  add.  That  there  was  no  partnership  is 
clear ;  all  the  circumstances  show  there  was  no  actual  part- 
nership. Whether  there  was  any  holding  out  of  Crabtree 
as  a  partner  is  open  to  more  doubt.  But  these  gentlemen, 
who,  if  they  are  right  in  saying  that  Crabtree  held  himself 
out  as  a  partner,  had  a  remedy  against  a  solvent  man,  ap- 
pear to  have  taken  no  proceedings  whatever  to  enforce  that 
claim.  I  think  that,  on  the  question  of  the  effect  of  the 
239]  *holding  out,  the  case  would  have  admitted  of  con- 
siderable argument,  but  I  am  not  satisfied  that  there  was 
really  any  holding  out  Crabtree  as  a  partner. 

Solicitors  for  trustee :  Gregory^  Rowcliffes  &  Hawle. 
Solicitor  for  Crabtree :   W.  H.  Tattam^  agent  for  J.  Ellis^ 
Manchester. 


[6  Chancery  Division,  239.] 
V.C.H.,  March  9:  C.A.,  July  11;  Aug.  1,  1877. 

Selby  v.  Whittaker. 

[I860     S.     264.] 

[1877    W.    79.] 

WiXi — Chfutruclion —  Vesting. 

A  testator  gave  £6,000  to  trustees  upon  trust  to  pay  the  income  of  one  moiety 
to  his  daughter  J.  for  her  life,  and  the  income  of  the  other  moiety  to  his  daughter  A. 
for  her  life.  And,  from  and  immediately  after  the  several  deceases  of  each  of  the 
daughters  '*  leaving  lawful  issue  or  other  lineal  descendants  her  or  them  surriving." 
upon  trust  "to  pay,  assign,  and  transfer"  the  fund  of  her  or  them  so  dying  "unto 
her  or  their  child  or  children  or  other  lienal  descendants  respectively,"  to  be  equally 
divided  between  them  if  more  than  one,  "such  child  or  children  or  other  lineal 
descendants  to  take  per  stirpes  and  not  per  capiiaf  such  principal  trust  moneys  to  be 
paid,  assigned  and  transferred  to  them  respectively  "  at  twenty-one,  and  the  income 
m  the  meantime  to  be  applied  towards  their  maintenance  and  education ;  **  but  never- 
theless the  said  parts  or  shares  of  the  said  child  or  cliildren  shall  be  absolute  Vested 
interests  in  him,  her,  or  them  immediately  on  the  decease  of  his,  her,  or  their  respect- 
ive parent  or  parents,  and  transmissible  to  his,  her,  or  their  executors  or  admiulitra- 
tors  respectively."  There  was  a  gift  over,  in  case  either  of  the  daughters  should 
die  '*  without  leaving  any  lawful  issue  or  other  lineal  descendants  her  surviving,"  to 
the  other  daufi^hter  and  her  child  or  children  or  other  lineal  descendants.  And,  in 
case  both  of  the  daughters  should  die  "  without  leaving  any  lawful  issue  or  other 
lineal  descendants  her  or  them  surviving,"  there  was  a  gift  over  to  other  persons: 

Jfeldf  that  children  of  a  daughter  who  predeceased  her  did  not  take. 

The  decision  of  Hall,  V.C.,  reversed. 

This  was  an  appeal  from  a  decision  of  yice-Chancellor 
Hall. 
Thomas  Whittaker,  by  his  will,  dated  the  10th  of  Febru- 
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ary,  1817,  gave  and  bequeathed  {inter  alia)  to  C.  G.  Whit- 
taker, George  Selby,  and  James  Selby,  the  sum  of  £6,000, 
upon  trust  for  investment  as  therein  mentioned,  and  upon 
further  trust  to  pay  and  apply  the  interest  and  proceeds  of 
tlie  £6,000,  when  and  as  the  same  should  *become  [240 
due  and  payable,  in  manner  following ;  (that  is  to  say)  one 
moiety  thereof  unto  and  for  the  benefit  of  the  testator's 
daughter  Jane  Wood  for  her  life,  and  the  other  moiety  unto 
and  for  the  benefit  of  the  testator's  daughter  Arabella  Wood 
for  her  life.  '^  And  from  and  immediately  after  the  several 
deceases  of  each  of  them  the  said  Jane  Wood  and  Arabella 
Wood  leaving  lawful  issue  or  other  lineal  descendants  her 
or  them  surviving,  upon  trust  that  they  my  said  trustees 
do  and  shall  pay,  assign  and  transfer  the  principal  trust 
moneys,  together  with  the  securities  in  or  up6n  which  the 
same  may  then  be  laid  out  and  invested,  of  her  or  them  so 
dying  unto  her  or  their  child  or  children  or  other  lineal 
descendants  respectively,  to  be  equally  divided  between 
them  if  more  than  one,  share  and  share  alike,  such  child  or 
children  or  other  lineal  descendants  to  take  per  stirpes  and 
not  per  capita^  such  principal  trust  moneys  to  be  paid, 
assigned  and  transferred  to  them  respectively  when  and  as 
they  respectively  shall  attain  the  age  of  twenty-one  years, 
and  the  interest  and  proceeds  in  the  meantime,  or  so  much 
thereof  as  my  said  trustees  shall  think  necessary,  to  be  paid 
and  applied  for  and  towards  their  maintenance  and  educa- 
tion ;  but  nevertheless  the  said  parts  or  shares  of  the  said 
child  or  children  of  and  in  the  said  principal  trust  moneys 
shall  be  absolute  vested  interests  in  him,  her,  or  them  imme- 
diately on  the  decease  of  his,  her,  or  their  respective  parent 
or  parents,  and  transmissible  to  his,  her,  or  their  executors 
or  administrators  respectively.  And  in  case  either  of  them 
the  said  Jane  Wood  and  Arabella  Wood  shall  die  without 
leaving  any  lawful  issue  or  other  lineal  descendants  her  sur- 
viving, then  upon  trust  that  they  my  said  trustees  shall  and 
do  pay  and  apply  the  part  or  share  of  her  so  dying  without 
issue  or  other  lineal  descendants  surviving  as  aforesaid  of 
and  in  the  interest  and  proceeds  of  the  said  principal  trust 
moneys,  unto  or  for  the  benefit  of  the  survivor  of  them  for 
and  during  the  term  of  her  natural  life  .  .  .  and  after  the 
decease  of  the  survivor  of  them  the  said  Jane  Wood  and 
Arabella  Wood,  upon  trust  that  they  my  said  trustees  do 
and  shall  pay,  assign  and  transfer  the  part  or  share,  parts 
or  shares,  of  her  so  dying  without  leaving  any  lawful  issue 
or  other  lineal  descendants  her  surviving  as  aforesaid  of  and 
in  the  said  principal  trust  moneys,  together  with  the  securi- 
22  Eng.  Rep.  99 
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241]  ties  taken  for  the  t3ame,  unto  or  for  the  benefit  *of 
the  child  or  children  or  other  lineal  descendants  of  the  other 
of  them  in  equal  shares  and  proportions,  such  children 
taking  per  stirpes  and  not  per  capita.  And  in  case  both 
of  them  the  said  Jane  Wood  and  Arabella  Wood  shall 
happen  to  die  without  leaving  any  lawful  issue  or  other 
lineal  descendants  her  or  them  surviving  as  aforesaid,"  then 
upon  other  trusts  which  it  is  not  necessary  to  state. 

The  testator  died  on  the  22d  of  December,  1819.  In  the 
year  1827  Jane  Wood  married  Q.  E.  Whittaker.  He  died  in 
1840.  There  were  only  three  children  of  this  marriage,  viz., 
G.  L.  La  Roche  Whittaker,  who  died  an  infant  in  the  life- 
time of  his  mother,  and  two  other  children  who  died  imme* 
diately  after  their  births.  On  the  13th  of  March,  1851,  Jane 
Whittaker  married  Henry  Young.  There  w^as  no  issue  of 
this  marriage.  Jane  Young  died  in  1876.  On  the  17th  of 
October,  1829,  Arabella  Wood  married  William  Coleman 
Selby.  There  were  only  seven  children  of  this  marriage, 
VIZ.,  William  Selby,  Arabella  Mary  Jane  Selby,  George 
William  Coleman  Selby,  Thomas  Selby,  Ellen  Maria  Selby, 
Coustantine  Selby,  and  Augustus  Selby.  William  Selby 
died  under  twenty-one,  and  in  his  mother's  lif<itime.  The 
other  six  attained  twenty-one.  Constantine  Selby  died  on 
the  2d  of  May,  1874.  Augustus  Selby  died  on  the  20th  of 
May,  1871.  William  Coleman  Selby  took  out  administra- 
tion to  William,  Constantine,  and  Augustus  Selby. 

In  December,  1860,  the  suit  of  Selby  v.  Whittaker  [1860 
S.  264]  was  instituted  by  Arabella  Selby  against  C.  G. 
Whittaker  and  others  for  the  execution  of  the  trusts  of  the 
testator's  will,  so  far  as  they  referred  to  that  moiety  of  the 
£6,000  to  which  Arabella  Selby  was  entitled  for  her  life. 
By  the  decree  made  on  the  hearing  of  this  cause  on  the  23d 
of  August,  1863,  it  was  ordered  that  the  dividends  on  the 
sum  of  £3,058  Bank  Annuities,  which  represented  this 
moiety,  and  which  had  been  transferred  into  court,  should 
be  paid  to  the  plaintiff  for  her  life. 

Arabella  Selby  died  on  the  12th  of  April,  1876. 

The  action  of  Selby  v.  Whittaker  [1877  W.  79]  was  brought 
by  Arabella  Mary  jfane  Selby  for  the  execution  of  the  trusts 
of  the  testator's  will  so  far  as  they  referred  to  the  other 
moiety  of  the  £6,000. 

242]  * W.  C.  Selby  and  Arabella  Mary  Jane  Selby  pre- 
sented a  petition  in  the  suit  and  the  action  to  obtain  a 
distribution  of  the  fund ;  and  the  question  was  when  the 
shares  of  the  children  of  Arabella.  Selby  bepame  absolutely 
vested  in  them. 


Vol.  VI.J  CHANCERY  DIVISION.    .  787 

C.A.  Selby  v.  Whittaker.  1877 

The  petition  was  heard  before  Vice-chancellor  Hall  on 
the  9th  of  March,  1877. 

Dickinson^  Q.C.,  and  Everitt^  for  the  petitioners. 

Morgan^  Q.C.,  and  Morshecbd^  for  the  other  surviving 
children. 

Whiiehorne^  for  the  trustees. 

Hall,  V.C:  I  must  have  regard  to  Williams  v.  Clarlc{'\ 
Chaffers  v.  Abell  (•),  and  Dundas  v.  Wolfe-Murray  Q.  In 
the  last  case  the  testatrix  directed  the  trustees,  immediately 
after  her  death,  to  raise  £5,000,  and  to  paythe  same  equally 
between  live  nephews  and  jiieces,  the  shares  of  sons  to  be 
payable  on  their  respectively  attaining  twenty-one,  and  the 
shares  of  daughters  at  twenty-one  or  marriage  respectively. 
There  were  two  consecutive  directions  to  pay,  and  Vice- 
Chancellor  Wood  held,  apparently  under  the  first  direction, 
that  the  interests  vested  immediately  on  the  death  of  the 
testator.  _ 

Putting  out  of  consideration  the  words  '*or  other  lineal 
descendants  her  or  them  surviving,"  and  not  adverting  at 
present  to  the  clause  which  provides  that  the  shares  of  the 
children  shall  be  absolute  vested  interests  immediately  on 
the  decease  of  their  parents,  the  case  would  seem  to  me  to 
be  governed  by  the  cases  I  have  referred  to,  and  by  my  own 
decision  in  In  re  Orlebaf  s  Settlement  Trusts  {^).  Then  as 
to  the  words,  "or  other  lineal  descendants"  occurring  in  the 
commencement  of  the  trust,  and  the  corresponding  words 
which  recur  in  the  gift  over,  it  is  suggested  that  the  repe- 
tition of  those  words  makes  a  difference.  I  do  not  see  that 
it  does.  I  do  not  see  that  it  affords  a  reason  for  taking  a 
different  view  as  to  the  class  intended  to  take.  Then  does 
the  introduction  of  the  words  ^'or  other  linesil  descendants" 
make  any  difference  ?  It  is  said  that  there  being  a  provision 
made  for  "other  lineal  descendants"  is  a  reason  for  not  in- 
cluding in  the  *class  to  take  any  children  except  [243 
those  who  survive  the  parent,  because  the  issue  of  those 
who  do  not  survive  would  be  provided  for  under  the  de- 
scription "or  other  lineal  descendants."  It  is  true  that  the 
issue  would  be  provided  for  in  that  way,  but  the  fact  that 
they  are  provided  for  in  that  way  does  not  the  less  render 
it  necessary  to  construe  the  words,  and  in  construing  the 
words  I  am  not  at  liberty  to  alter  the  prima  facie  meaning 
of  the  words  merely  because  the  issue  of  those  persons  who 
are  prima  facie  included  under  the  words  of  gift  would  be 
provided  for  if  I  were  to  put  a  construction  upon  those 

(')  4  De  G.  A  8m.,  472.  (»)  1  H.  A  M.,  425. 

(<)  8  Jur.,  677.  {*)  Law  Rep.,  20  Eq.,  711. 
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word^s  other  than  the  prima  facie  and  natural  construction. 
That  would  be,  as  it  seems  to  me,  to  make  a  will  for  the 
testator.  Providing  for  issue  does  not  always  meet  the 
necessities  of  families ;  it  would  leave  a  widow  without  any 
provision.  Therefore  I  shall  not  do  otherwise  than  adopt 
the  natural  construction  of  the  words.  I  think  I  am  war- 
ranted in  doing  so  by  the  authorities  to  which  I  referred  in 
In  re  Orlehafs  Settlement  Trusts  {^).  Then  it  is  said  that 
the  clause  which  provides  that  the  shares  of  the  children 
shall  be  absolute  vested  interests  on  the  decease  of  their 
respective  jjarents  shows  that  they  were  not  to  be  vested  at 
any  other  time.  But  the  expression  is  "absolute  vested  in- 
terests," and  I  take  that  to  mean  something  different  from 
merely  vested  interests.  I  take  it  that  that  clause  only- 
means  this,  that  when  the  parent  of  the  children  bad  died, 
from  that  time  there  should  be  no  further  substitution  of 
lineal  descendants.  There  was  to  be  a  stop  put  to  substi- 
tution then,  and  the  object  of  the  clause  was  to  make  that 
clear.  The  fund  will  therefore  be  divided  into  sevenths, 
three  of  which  will  go  to  the  petitioner  W.  C.  Selby,  as  ad- 
ministrator of  the  three  deceased  children. 


The  four  children  who  survived  the  tenant  for  life  ap- 
pealed. The  appeal  was  beard  on  the  11th  of  July  and  the 
Ist  of  August. 

Morgan^  Q.C.,  and  Morshead^  for  the  appellants:  We 
say  that  the  shares  did  not  vest  till  the  death  of  the  tenant 
for  life:  Theobald  on  Wills  (•);  In  re  DeigfttovH s  Settled 
244]  Estates  O ;  *In  re  WUmotts  Trusts  0,  If  there  is 
a  gift  to  the  children  of  A.  if  he  dies  leaving  children,  and 
if  he  dies  without  leaving  any,  then  over,  no  child  takes  who 
does  not  survive  him :  Winn  v.  Fenwick  (*) ;  Wilson  v. 
Mount  (•) ;  Stecens  v.  Pyle  (') ;  Stolworthy  v.  Sancrqft  (*). 
The  direction  that  the  shares  shall  vest  at  the  death  of  the 
tenant  for  life  excludes  their  vejjting  at  any  earlier  time: 
Olanvill  v.  Olanvill  ("). 

[They  also  referred  to  In  re  Orlebaf  s  Settlement  Trusts{').] 

jDickinson,  Q.C.,  and  Everiit^  for  W.  C.  Selby,  the  repre- 
sentative of  the  three  children  who  died  before  the  tenant 
for  life :  Boulton  v.  Beard  (")  shows  that  there  is  no  gen- 
eral rule  that  a  class  is  to  be  ascertained  at  the  period  when, 

(»)  Law  Rep.,  20  Eq.,  711.  (•)  19  Beav.,  292. 
C)  Pages  283,  284.  (')  80  Beav.,  284. 

(»)  2  Ch.  D.,  783:  17  Eng.  R.,  729.  («)  12  W.  R.,  686. 

(*)  Law  Rep.,  7  Eq.,  632.  (J)   2  Mer.,  38. 

(')  11  Beav.,  438.  ('^)  3  D.  M.  AG.,  608. 
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if  no  member  of  it  is  living,  the  property  goes  over.  In  the 
present  case,  the  gift  ought  to  be  construed  as  a  gift  to  chil- 
dren, subject  to  a  provision  that  if  any  die  in  the  lifetime 
of  the  tenant  for  lire  leaving  issue  the  issue  are  substituted 
for  their  parents.  The  condition  that  the  children  should 
outlive  the  tenant  for  life  is  not  made  part  of  the  gift  itself 
as  it  was  in  In  re  WatsorCs  Trust  (').  The  direction  to  pay 
at  twenty-one  is  intended  to  provide  for  the  event  of  chil- 
dren being  infants  at  the  death  of  the  tenant  for  life,  but  the 
interests  are  to  be  vested  on  the  parent's  death.  The  issue 
are  only  to  be  substituted  for  the  children  in  case  they  die 
leaving  issue  during  the  parent's  life.  Otherwise  the  inter- 
est originally  created  is  not  divested,  except  in  the  event  of 
there  being  no  child  or  issue  of  a  child  living  at  the  death  of 
the  tenant  for  life.  The  fact  that  there  is  no  gift,  except  in 
a  direction  to  pay  and  transfer,  does  tiot  necessarily  make 
the  gift  contingent:  In  re  BenneWs  Trust  {*).  J  eyes  v. 
Savage  (')  was  the  case  of  a  settlement,  and  in  In  re  jJeigh- 
torCs  Settled  Estates  ( ),  there  were  the  words  "  then  living," 
which  do  not  occur  in  the  present  case.  Vested  interests 
are  given  in  the  first  instance.  Nothing  is  said  about  the 
interests  of  children  who  leave  no  issue.  Why  is  the  origi- 
nal gift  to  them  to  *be  cut  down  ?  M'Lachlan  v.  [245 
Taitt  (•)  and  Taylor  v.  Frobisher  (•)  are  also  authorities  in 
our  favor. 

WJiitehorne^  for  the  trustees. 

Je8Sel,'M.II.:  The  will  which  we  have  to  construe  was 
undoubtedly  drawn  by  a  lawyer,  for  there  are  well  known 
technical  terms  made  use  of. 

I  always  distrust  myself  in  construing  these  obscure  in- 
struments, because  I  Know  perfectly  well  that  that  which 
appears  quite  clear  to  the  mind  of  one  judge  may  appear 
doubtful  to  the  mind  of  another,  and  may  appear  quite  clear 
the  other  way  to  the  mind  of  a  third,  and  therefore  when  I 
say  that  I  have  a  clear  and  positive  opinion  upon  the  con- 
struction of  this  will,  it  must  oe  taken  subject  to  that  obser- 
vation. 

As  far  as  I  can  form  an  opinion,  it  appears  to  me  that  the 
gift  to  the  children  is  clearly  contingent  on  their  surviving 
their  parent. 

Now  the  gift  is  open  to  several  observations  on  the  ground 
of  what  I  may  call  the  indications  of  intention  that  the  chil- 
dren shall  take  only  in  that  contingency. 

(•)  Law  Rep.,  10  Eq.,  86.  (*)  2  Ch.  D.,  788 ;  17  Eng.  R.,  729, 

(«)  8  K.  A  J.,  280.  (»)  28  Beav.,  407 ;  2  D.  F.  A  J.,  449. 

(»)  Law  Rep.,  10  Ch.,  666.  (•)  6  De  G.  &  Sm„  191. 
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It  is  a  gift  to  the  two  daughters  of  the  testator  for  their 
respective  lives,  in  equal  moieties,  and  then  "from  and  im- 
mediately after  the  several  deceases  of  each  of  them  leaving 
lawful  issue  or  other  lineal  descendants  her  or  them  survi- 
ving," upon  certain  trusts  for  those  children  dr  other  lineal 
descendants.  Now  upon  those  words  standing  alone  there 
is  to  my  mind  a  very  strong,  though  not  conclusive,  indi- 
cation of  intention  that  only  those  children  who  survive  the 
parent  shall  take.  The  only  event  in  which  there  is  a  gift 
IS  upon  their  "leaving  lawful  issue  or  other  lineal  de- 
scendants." I  fully  admit  that  on  the  authorities  and  on 
the  reason  of  the  thing,  if  that  stood  alone  followed  by  an 
immediate  gift  to  children,  though  it  might  appear  to  be 
and  would  be  a  very  capricious  intention,  because  it  would 
make  the  interests  of  the  children,  if  they  all  died  in  their 
parents'  lifetime,  depend  on  whether  one  of  them  had  left  a 
grandchild  who  would  not  take  anything,  still,  there  being 
246]  no  other  words,  that  would  not  be  *8ufficient  to 
make  the  interests  of  the  children  contingent  on  their  sur- 
viving their  parents.  It  would  be  a  remarkably  capricious 
intention,  making  the  interests  of  the  children  dependent 
upon  an  extraneous  fact,  but  still  it  would  not  be  an  impos- 
sible intention. 

Then  the  will  goes  on :  **  Upon  trust  that  my  said  trustees 
do  and  shall  pay,  assign,  and  transfer  the  trust  moneys  of 
her  or  them  so  dying  unto  her  or  their  child  or  children  or 
other  lineal  descendants  respectively,  to  be  equally  divided 
between  them  if  more  than  one,  share  and  share  alike,  such 
child  or  children  or  other  lineal  descendants  to  take  per 
stirpes  and  not  per  capita^  such  principal  trust  moneys  to 
be  paid,  assigned,  and  transferred  to  them  respectively 
when  and  as  they  respectively  shall  attain  the  age  of  twenty- 
one  years,  and  the  interest  and  proceeds  in  the  meantime, 
or  so  much  thereof  as  my  said  trustees  shall  think  neces- 
sary, to  be  paid  and  applied  for  and  towards  their  mainte- 
nance and  education."  Now  that  paragraph  appears  to  me 
to  contain  very  strong  indications  of  intention  that  the  chil- 
dren are  only  to  take  in  the  event  of  their  surviving  their 
parents.  In  the  first  place,  the  only  gift  is  in  the  direction 
to  pay  and  transfer  at  twenty-one.  The  first  words  are,  "  to 
pay,  assign,  and  transfer  to  the  children  or  other  lineal  de- 
scendants," and  that  is  explained  afterwards,  as  "to  pay, 
assign,  and  transfer  at  twenty-one."  So  that  you  have  the 
testator  imagining,  at  all  events,  that  there  will  be  some 
person  to  accept  the  payment  or  transfer  after  the  death  of 
the  daughters.     That,  standing  alone,  is  not  conclusive,  for 
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it  has  been  decided,  and  I*  think  rightly,  that  if  there  is 
nothing  else  in  a  will  but  a  gift  to  one  for  life  with  a  direc- 
tion afterwards  ''to  pay  and  transfer"  to  the  children  of 
that  person  or  to  the  children  of  some  one  else,  the  interests 
of  those  children  are  vested  on  the  testator's  death.  But  it 
by  no  means  follows  that,  because  standing  alone  those 
words  are  not  suflScient  to  import  a  contingency,  they  will 
not,  in  combination  with  other  indications  of  intention,  im- 
port a  contingency.  Well,  the  next  thing  is  a  gift  to  the 
child  or  children  or  other  lineal  descendants  per  stirpes. 
Now,  as  I  read  it,  they  take  all  together  as  one  class;  they 
take  separate  shares  and  they  take  at  different  times.  They 
take  separate  shares  because  the  children  afe  to  take  by 
stocks,  which  excludes  the  children  of  a  living  ancestor,  and 
they  take  at  different  times,  because  the  *shares  are  [247 
to  be  paid  at  twenty-one,  and  it  is  not  necessary  to  a  class 
gift  that  every  member  of  the  class  shall  take  the  same 
share,  or  shall  take  at  the  same  time.  If  there  is  a  gift,  "To 
all  my  children,  but  the  shares  of  the  sons  shall  be  double 
those  of  the  daughters,"  that  is  still  a  class  gift,  although 
the  sons  take  double  the  shares  of  the  daughters,  or  if  there 
is  a  gift,  which  is  very  familiar  to  us  all,  to  sons  and  daugh- 
ters, the  shares  of  the  soris  to  be  vested  at  twenty-one  and 
the  shares  of  the  daughters  to  be  vested  at  twenty-one  or 
marriage,  that  is  still  a  class  gift,  although  the  shares  vest 
at  different  periods.  I  cannot  tind  anything  in  this  portion 
of  the  will  to  make  it  otherwise  than  a  class  gift,  and  I  can- 
not find  anv  substitution  in  the  strict  sense  of  the  word, 
that  is,  a  substitution  of  one  class  for  atiother  class.  It  is  a 
double  class  composed  of  different  elements,  but  still  it  is  a 
class. 

Then  the  will  goes  on,  "but  nevertheless  the  said  parts 
or  shares  of  the  said  child  or  children  of  and  in  the  said 

IDrincipal  trust  moneys  shall  be  absolute  vested  interests  in 
lim,  her,  or  them  immediately  on  the  decease  of  his,  her,  or 
their  respective  parent  or  parents,  and  transmissible  to  his, 
her,  or  their  executors  or  administrators  respectively." 
That,  no  doubt,  is  a  very  important  clause.  First  of  all, 
whether  you  read  the  words  "child  or  children"  in  that 
clause  literally,  or  whether  you  read  them,  as  I  rather  think 
they  ought  to  be  read,  as  equivalent  to  "all  the  issue  here- 
inbefore mentioned,"  although  that  would  not  be  quite 
accurate,  they  are  to  be  absolute  vested  interests  immedi- 
ately on  the  decease  of  the  parent. 

Now  there  can  be  nothing  better  settled  than  that  when  a 
testator  directs  that  an  interest  is  to  be  vested  at  one  time, 
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he  means  that  it  is  not  to  be  vested  at  any  other  time.  That 
is  the  literal  meaning  of  the  words,  and  we  should  do  vio- 
lence to  their  meaning  if  we  held  that  the  interests  were 
vested  at  any  other  time. 

But  it  is  said  that  the  words  do  not  mean  vested  in  the 
strict  sense,  but  that  the  children  are  to  be  entitled  in  pos- 
session at  that  time.  That  cannot  be  so,  because  they  are 
not  necessarily  entitled  in  possession  at  the  death  of  the 
tenant  for  life.  They  are  not  to  be  entitled  in  possession 
until  they  attain  twenty-one,  that  is,  to  take  possession  as 
248J  distinguished  from  being  entitled  in  right  or  *inter- 
est.  Then  it  is  said  that  the  words  mean  'Mndefeasibly 
vested."  No  doubt  they  do.  Absolutely  vested  and  inde- 
feasibly  vested  are  the  same  thing.  But  where  is  the  de- 
feasance? You  have  to  manufacture  a  defeasance  by 
construction  in  order  to  apply  these  words  to  it.  There  is 
no  defeasance,  as  I  read  it,  and  therefore  there  is  no  possi- 
bility of  saying  that  the  word  '*  vested"  has  any  other  than 
its  literal  meaning. 

Then,  lastly,  there  is  the  gift  over,  *  ^  And  in  case  both  of 
them  the  said  Jane  Wood  and  Arabella  Wood  shall  happen 
to  die  without  leaving  any  lawful  issue  or  other  lineal  de- 
scendants her  or  them  surviving  as  aforesaid,"  then  upon 
trust  for  other  persons.  Now  the  same  observations  apply 
to  the  gift  over  as  to  the  preceding  gift ;  it  is  the  same  thing 
in  a  diuerent  form.  I  take  it  that  no  rule  of  construction  is 
better  settled  than  that,  when  two  meanings  are  open  to  a 
judge,  and  the  one  is  reasonable  and  sensible,  and  the  other, 
though  not  absolutely  unreasonable  in  the  sense  of  suppos- 
ing that  the  testator  must  have  been  a  lunatic,  yet  is  ex- 
tremely unlikely,  he  ought  to  select  that  meaning  which  is 
consonant  to  ordinary  reason,  and  not  liable  to  the  imputa- 
tion of  excessive  caprice.  Therefore,  on  that  ground  also,  I 
should  prefer  the  construction  which  I  have  mentioned.  I 
must  say  that  I  very  much  prefer  to  adhere  as  far  as  pos- 
sible to  the  words,  unless  I  find  an  obvious  indication  of 
intention  that  those  words  are  not  to  have  their  proper 
meaning  and  effect,  more  especially  in  a  technical  will  like 
this,  in  which  we  cannot  suppose  that  the  words  were  used 
carelessly  or  without  an  intention  that  they  should  have 
some  meaning.  It  appears  to  me,  looking  at  this  gift  as  a 
whole,  and  looking  at  it  in  all  its  parts,  and  taking  tne  indi- 
cations of  intention  as  being  cumulative,  that  we  must  arrive 
at  this  result,  that  the  testator  did  not  intend  any  child  who 
predeceased  his  daughters  to  take  any  share  under  the 
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bequest.     I  think,  therefore,  with  great  deference  to  the 
Vice-Chancellor,  that  his  decision  must  be  reversed. 

James,  L.  J.:    I  am  of  the  same  opinion. 

If  the  testator  could  have  heard  the  discussion  which  has 
taken  place  on  this  matter,  I  think  he  would  be  monstrously 
surprised  at  *the  supposition  that  he  could  have  [24^ 
meant  that  which  is  imputed  to  him. 

A  testator  gives  a  sum  of  money,  £3,000,  to  a  daughter 
for  her  life,  and  then  he  says  that  if  she  should  die  leaving 
issue  or  descendants,  then  he  gives  it  to  her  issue  or  de- 
scendants, but  if  she  should  die  without  leaving  any  issue 
or  descendants,  then  it  is  to  go  over  to  somebody  else.  It 
is  said  that  he  means  this — that  if  she  dies  leaving  one 
descendant,  the  whole  of  her  children  and  descendants, 
whether  they  survive  her  or  not,  are  ta  share  in  the  prop- 
erty, but  that  if  there  is  not  one  of  them  living  at  her  deatn, 
then  none  of  them  takes  anything.  That  is  a  most  mon- 
strous and  capricious  intention  to  attribute  to  any  testator. 

Now  the  question  is,  whether  we  are  bound  by  any  au- 
thority, or  by  any  rule  of  construction  which  has  accjuired 
authority,  to  attribute  to  the  testator  such  an  intention  as 
that,  lio  doubt  there  are  rules  of  construction  which  have 
been  laid  down  for  the  purpose  of  securing  vested  interests, 
and,  for  the  reason  which  is  mentioned  in  one  of  the  cases 
referred  to  bv  Mr.  Dickinson,  that  where  a  testator  provides 
for  his  children,  those  children  who  were  objects  of  his 
bounty  might  otherwise  lose  their  shares,  though  they 
might  leave  children  themselves.  It  is  very  natural  and 
very  proper  in  such  a  case  to  suppose  that  the  testator 
could  not  have  intended  that  the  family  of  a  child  who  pre- 
deceased the  tenant  for  life  should  be  left  without  the  share 
which  was  given  to  that  branch  of  the  family.  But  that  has 
really  no  application  to  a  case  like  the  present,  where  the 
testator  has  carefully  provided,  not  only  for  children,  but 
also  for  other  descendants,  so  that  no  branch  of  the  -family 
living  at  the  death  of  the  tenant  for  life  could  bv  any  pos- 
sibilitv  be  deprived  of  the  share  given  by  this  will.  There- 
fore there  is  no  reason  why  we  snould  put  any  other  than 
the  plain  and  reasonable  construction  on  the  words  in  order 
to  secure  that  equal  division  between  his  descendants  which 
it  is  always  supposed  a  testator  must  have  intended.  Here 
you  begin  with  a  gift  to  children  or  descendants  to  take  per 
stirpes  and  not  per  capita.  It  is  a  division  between  the 
Jbranches  of  the  family  then  living.  And  then  the  objects 
of  the  bounty  are  to  receive  their  shares  at  twenty-one. 
This  is  quite  inconsistent  with  the  notion  that  a  child  who 
22  Eng.  Rep.  100 
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250]  l^ad  lived  only  for  a  few  minutes  was  to  *take  a 
vested  interest  only  for  the  purpose  of  giving  that  interest  to 
some  person  to  whom  no  benefit  is  in  any  other  way  intended 
to  be  given  by  the  testator.  The  subsequent  clause  as  to 
vesting  appears  to  me  to  put  it  beyond  all  possibility  of 
doubt.  Even  without  that  clause  I  should  myself  have 
struggled  very  hard  with  the  authorities,  if  it  had  been 
necessary  to  do  so,  in  order  not  to  say  judicially  that  the 
testator  meant  something  which  I  am  as  satisfied  as  I  can 
be  of  anything  in  the  world  that  he  never  did  mean.  But 
when  the  testator,  or  the  lawyer  who  prepared  his  will,  has 
inserted  that  clause,  it  is  consistent  with  ordinary  and  com- 
mon sense  that  he  meant  that  the  shares  were  to  be  vested 
only  on  the  death  of  the  tenant  for.  life,  in  other  words,  were 
not  to  be  transmissible  until  then.  This  constmction,  it 
appears  to  me,  makes  the  will  a  reasonable  and  sensible 
will,  instead  of  a  most  unreasonable  and  insensible  will. 

Bagqallay,  L.  J.:  I  am  of  the  same  opinion.  I  entirely 
assent  to  the  principle  enunciated  by  Lord  Justice  Turner 
in  the  case  of  BouUon  v.  Beard  (*),  to  the  effect  that  there 
is  no  rule  that  where  there  is  a  gift  to  a  class  upon  a  con- 
tingent event  the  time  of  the  happening  of  the  contingency 
determines  the  individuals  composing  the  class.  There  is 
no  such  general  rule,  but  at  the  same  time  the  circumstance 
that  the  gift  is  only  to  take  effect  upon  the  happening  of  a 
particular  contingency  is  a  circumstance  to  be  taken  into 
consideration  in  combination  with  other  indications  of  the 
testator's  intention  to  be  found  in  other  parts  of  his  will.  I 
think  that  in  the  present  case  such  an  indication  is  to  be 
found  in  the  fact  that  the  gift  itself  is  to  the  child  or  chil- 
dren or  other  lineal  descendants  of  the  testator's  daughters 
to  take  per  stirpes. 

It  appears  to  me  that  the  only  reasonable  construction  is 
that  the  gift  is  to  those  children  only  who  survive  the 
'daughters.  I  think  that  would  be  the  fair  inference  from 
the  gift  itself.  But  any  doubt  appears  to  me  to  be  entirely 
removed  by  the  vesting  clause.  Tne  testator  has  made  pro- 
vision for  the  very  possible  event  that  the  children  of  his 
daughters  might  be  under  age  at  the  time  when  the 
daughters  died ;  therefore  the  fund  is  to  be  paid  to  them 
251J  when  *t\\ey  attain  twenty-one.  And  then  comes  the 
provision  that  their  interests  are  to  be  absolutely  vested  on 
the  decease  of  their  parent,  and,  that  being  so,  it  appears  to 
me  that  the  idea  that  they  could  become  absolutely  vested 
at  any  other  time  is  utterly  excluded. 

(>)  3  D.  M.  A  G.,  608. 
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Cotton,  L.J.:  I  have  not  heard  all  the  arguments  in 
support  of  the  appeal,  but  I  have  heard,  I  believe,  the 
whole  of  the  arguments  in  support  of  the  Vice-Chancellor's 
decision.  If  I  had  not  heard  them  I  should  not  have  ven- 
tured to  express  any  opinion. 

As  I  understand  the  case,  the  only  question  which  arises 
is  whether  three  children  of  one  of  the  daughters  who  died 
during  the  lifetime  of  their  parent  took  transmissible  inter- 
ests in  the  fund. 

In  construing  a  will  we  must  be  careful  not  to  disregard 
any  rule  or  canon  of  construction  which  has  been  laid  down, 
but  subject  to  that  we  must  look  at  the  words  of  the  will 
and  see  what  their  meaning  is.  I  do  not  think  that  this 
will  is  entirely  free  from  doubt,  but,  as  I  understand,  the 
only  rule  which  has  been  pressed  upon  us  is  this,  that  the 
court  in  construing  wills  favors  that  construction  which  will 
give  vested  interests  at  as  early  a  period  as  possible  to 
children. 

Now  what  is  the  effect  and  meaning  of  that  rule?  It  is  a 
rule  which  is  to  be  applied  to  a  will  in  order  to  see  whether 
there  is  a  sufficient  indication  of  intention  that  the  interests 
oi  children  shall  not  vest  at  their  birth.  In  the  present 
case  the  gift  to  the  children  is  made  contingent  on  there  being 
issue  surviving  the  parent,  and  in  the  event  of  there  being 
no  issue  surviving  the  parent,  other  persons  are  made  the 
objects  of  the  testator's  Dounty.  Having  regard  to  that^  it 
is  very  improbable  that  these  three  children  should  take 
vested  interests  when,  had  there  been  no  other  issue  survi- 
ving the  parent,  they  would  not  have  taken  anything.  Of 
course  that  is  not  conclusive  ;  but  looking  at  the  whole  of 
the  clauses,  and  having  regard  to  those  considerations  which 
have  been  pointed  out  by  the  Lord  Justice,  1  think  that 
any  person  reading  the  will  fairly,  as  a  matter  of  common 
sense,  would  say  that  the  intention  was  to  provide  only  for 
those  children  or  issue  who  were  living  at  the  death  of  the 
parent. 

*I  am  of  opinion,  therefore,  that  the  children  who  [252 
died  in  the  lifetime  of  the  parent  without  issue  did  not  take 
vested  interests. 

Solicitors :  O.  Burgesj  Mackeson,  Taylor  &  Arnould ; 
Kings/ordy  Dorman  <fe  Kingsford. 
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[6  Chancery  Division,  252.] 
C.A.,  Aug.  8,  1877. 

Earl  of  Lewes  v.  Babnett. 

[1876    L.     110.] 

Bankruptcy — Attachment — Breach  of  Tntst — Bankruptcy  Act,   1869,  «.  12 — JMOon 

Ad,  1869,  <.  4. 

Leave  was  given  to  issue  an  attachment  against  a  defendant  for  non-paymeot  of 
money,  being  a  default  by  a  person  actine  in  a  fiduciary  capacity.  He  was  attached 
and  put  in  prison.  He  "then  filed  a  declaration  of  insolvency  and  was  adjudicated 
bankrupt,  and  applied  for  his  discharge.  Vice-Chancellor  Mallns  refused  the  appli- 
cation, saying  that  the  banlcrupt,  if  so  advised,  might  renew  hiB  applicaUon  after  he 
had  passed  his  final  examination. 

Hdd^  on  appeal,  that  this  refusal  was  right. 

Cobham  v.  2>a^ton(*)  distinguished. 

(»)  Law  Rep.,  10  Ch.,  655. 


[6  Chancery  Division,  264.] 
C.A,,  June  20,  21,  1877. 

264]     *Taylor  v.  Corporation  of  St.  Helens. 

Saaement — Chant  of  Wdtercouraee — Artifieial  Channel — Right  to  Emlarge, 

A  landowner  granted  to  a  company  all  the  watercourses,  dams  and  reservoirs 
upon  certain  lands  of  his,  which  watercourses,  dams  and  reservoirs  were  laid  down 
upon  the  annexed  plan,  which  was  to  be  taken  as  part  of  the  deed,  and  were  thereoo 
colored  blue,  and  also  the  several  streams  and  springs  of  water  flowing  into  or  feed- 
ing the  said  watercourses,  dams  and  reservoirs,  with  right  for  the  company  solely 
to  take  and  use  the  water  from  the  said  springs  or  streams  of  wat4;r,  watercourses, 
dams  and  i^eservoirs,  with  powers  to  cleanse  and  repair,  and  with  all  such  other 
powers  as  should  be  requisite  for  enabling  the  company  to  enjoy  the  premises 
thereby  granted.  The  grantor  was  to  be  at  liberty  to  use  the  waste  or  overflow 
water  from  the  dams  or  reservoirs  of  the  company,  but  was  not  to  exercise  this 
power  if  the  company  resolved  that  its  exercise  would  be  injurious  to  them.  The 
property  colored  blue  on  the  plan  consisted  of  an  artificial  watercourse,  partly  cov- 
266J  ered  and  partly  open,  the  dimensions  of  various  parts  of  which  were  *sped- 
fied  on  the  plan,  and  iu  some  cases  it  was  noted  on  the  plan  that  they  might  be 
enlarged  to  a  certain  extent.  Several  springs  and  streams  feeding  the  watercourse 
were  marked  on  the  plan.  The  watercourse,  it  appeared,  was  large  enough  to  carry 
off  all  the  water  which  flowed  into  it  except  after  heavy  rain,  but  at  one  point  of 
its  course  under  ground  there  was  a  contraction  of  the  channel  which  after  heavv 
rain  backed  up  the  water  and  caused  a  considerable  overflow  over  a  weir,  of  which 
overflow  the  grantor  for  many  years  had  the  benefit.  The  grantees  haviDg  occa- 
sion for  more  water  proceeded  to  remove  the  above  obstruction,  so  as  to  allow  the 
whole  of  the  water  which  came  into  the  watercourse  during  heavy  rains  to  run 
down  into  their  reservoir : 

Held  (affirming  the  decision  of  the  Vice-Chancellor  of  the  Lancaster  ConrtX  that 
the  ffrant  was  a  grant  of  the  artificial  channel,  of  the  definite  springs  and  streams 
on  the  land,  and  of  such  other  water  as  should  find  its  way  into  and  run  down  the 
channel  as  it  stood,  and  not  a  grant  of  all  the  water  on  the  land,  and  that  tJie  grantees 
had  no  right  to  alter  the  levels  of  or  enlan^  the  channel  so  as  to  enable  it  to  carry 
o/f  all  the  water  that  ran  into  it  in  times  of  heavy  rain. 
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This  was  an  appeal  by  the  defendants  from  a  decree  of 
the  Vice-Chancellor  of  the  Lancaster  Court. 

The  St.  Helens  Waterworks  Company  were  incorporated 
by  an  act  passed  in  the  sixth  year  of  the  Queen,  and  em- 
powered to  purchase  lands,  springs  jand  streams,  and  also 
existing  waterworks,  pipes,  or  other  works  for  the  purposes 
of  their  act. 

Bv  deed,  dated  the  28th  of  October,  1844,  the  plaintiflE 
Taylor,  in  consideration  of  a  rent-charge  to  be  paid  to  him, 
his  heirs  and  assigns,  by  the  company,  granted  and  con- 
veyed to  the  company,  their  successors  ana  assigns,  all  and 
singular  the  watercourses,  dams  and  reservoirs,  and  in- 
tended reservoir,  in  or  upon  the  lands  of  the  plaintiff  in 
Eccleston,  which  watercourses,  dams,  reservoirs,  and  in- 
tended reservoir,  were  described  and  laid  down  in  the  plan 
annexed  thereto,  and  were  therein  colored  blue,  which  plan 
was  to  form  and  be  deemed  a  component  part  of  the  deed ; 
and  also  the  several  springs  or  streams  of  water  flowing  into 
or  feeding  the  said  watercourses,  dams  and  reservoirs,  as 
indicated  on  the  said  plan,  together  with  the  right  and  lib- 
erty to  and  for  the  company,  their  successors  and  assigns, 
solely  to  take  and  use  the  water  from  the  said  springs,  or 
streams  of  water,  watercourses,  dams,  reservoirs,  and  in- 
tended reservoir,  for  the  purposes  of  the  said  company,  and 
together  also  with  full  power  and  authority,  right  and  lib- 
erty to  and  for  the  company,  their  agents  and  workmen, 
and  all  other  *persons  by  them  authorized,  to  enter  [266 
into  and  upon  the  lands  of  Taylor  mentioned  in  the  plan, 
and  to  survey  and  take  levels  of  the  same,  or  any  part 
thereof,  and  to  set  out  or  appropriate  for  the  purposes  of 
the  said  act  such  parts  thereof  as  were  thereby  conveyed, 
and  in  and  upon  such  lands  to  bore,  cut,  dig,  embank, 
trench,  sough  and  tunnel,  and  to  remove  or  lay  and  use  all 
soil,  trees,  gravel,  or  sand,  or  any  other  materials  or  things 
which  might  be  dug  or  obtained  thereon,  and  which  might 
be  necessary  or  proper  for  constructing,  completing,  main- 
taining, repairing,  or  using  the  same ;  and  also  from  time 
to  time  to  cleanse,  open  and  repair  the  said  springs  or 
streams  of  water,  watercourses,  dams,  reservoirs,  aque- 
ducts, culverts,  soughs,  tunnels,  and  other  works  and 
premises  as  occasion  might  require;  and  for  all  or  any  of 
the  purposes  aforesaid  to  enter  upon  the  lands  immediately 
adjacent  to  the  said  springs  or  streams,  watercourses,  dama, 
reservoirs,  aqueducts,  culverts,  soughs,  tunnels,  and  other 
works  and  premises,  the  company,  their  successors  and  as- 
signs, doing  as  little  damage  as  might  be  thereby,  and 
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removing  without  unnecessary  delay  all  sand,  mtld,  gravel, 
stones,  rubbish,  or  other  materials  and  things  which  they 
might  and  were  thereby  authorized  to  throw  and  place,  or 
cause  to  be  thrown  and  placed,  on  such  adjacent  lands,  and 
making  a  reasonable  compensation  for  all  damage  (if  any) 
which  might  be  occasioned  thereby;  together  with  all  such 
other  powers,  privileges  and  authorities  as  should  from 
time  to  time  be  deemed  requisite  for  enabling  the  company, 
their  successors  and  assigns,  to  have,  use,  occupy,  possess, 
and  enjoy  the  premises  thereby  conveyed,  or  intended  so  to 
be,  fully  and  effectually  according  to  the  true  intent  and 
meaning  of  the  act;  and  together  with  all  ways,  rights 
and  appurtenances  to  the  said  premises  belonging,  and 
all  the  estate,  right,  title,  and  interest  of  Taylor  in  and  to 
the  same,  and  every  part  thereof,  save  and  except  and 
always  reserved  to  Taylor,  his  heirs  and  assigns,  all  mines, 
beds,  and  veins  of  coal,  cannel,  and  other  minerals  within 
or  under  the  said  springs  or  streams,  watercourses,  dams, 
reservoirs,  aqueducts,  and  works,  with  the  usual  pow- 
ers of  getting  and  working  the  same  (but  subject  to  the 
restrictive  covenant  on  his  part  thereinafter  contained)^ 
to  hold  the  said  premises  thereby  conveyed,  or  intended 
so  to  be  (except  as  aforesaid),  to  the  company,  their 
267]  *successors  and  assigns  for  ever,  according  to  the 
true  intent  and  meaning  of  the  act ;  they,  the  company, 
their  successors  and  assigns,  yielding  and  paying  to  Taylor, 
his  heirs  and  assigns  forever,  one  clear  yearly  rent  of  £100 
sterling  by  equal  half-yearlv  portions,  on  the  1st  day  of 
January  and  the  1st  day  or  July  in  everv  year,  clear  of 
taxes  an^  all  other  deductions  whatsoever  (except  as  there- 
inafter expressly  provided  for).  Then  followed  a  covenant 
by  Taylor  not  to  work  certain  mines  so  as  to  injure  the 
works.  And  it  was  by  the  deed-poll  agreed  and  declared 
between  and  by  the  said  company  and  the  plaintiff  Samnel 
Taylor  that  Taylor,  his  heirs  and  assigns,  should  have  the 
power  and  privilege  of  taking  and  using  for  the  irrigation  of 
his  land  the  waste  or  overaow  water  from  the  dams  or 
reservoirs  of  the  company  without  paying  any  rent  or  other 
compensation  for  the  same,  but  only  at  such  times  as  and 
when  the  said  waste  or  overflow  water  should  be  useless* to 
the  company,  and  not  so  as  on  any  occasion  to  prejudice  or 
diminish  the  quantity  of  water  flowing,  or  which  otherwise 
would  or  might  flow  to  the  pipes  of  the  company,  but  such 
power  or  privilege  was  not  at  any  time  to  be  exercised  by 
Taylor,  his  heirs  or  assigns,  when  in  the  opinion  of  the  com- 
pany declared  at  any  general  or  extraordinary  meeting 
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thereof  such  use  as  aforesaid  by  him.  or  them  should  or 
might  be  injurious  to  the  company. 

The  principal  part  of  what  was  marked  blue  on  the  plan 
was  a  long  narrow  strip  of  apparently  uniform  width, 
beginning  at  the  boundary  of  Mr.  Taylor's  property,  and 
inclosed  partly  between  continuous  lines  and  partly  be- 
tween dotted  lines,  the  dotted  lines  indicating  the  work 
being  under  ground.  The  successive  parts  of  this  strip, 
beginning  from  the  higher  end,  had  descriptions  written 
against  them  in  the  plan  as  follows:  1.  A  short  piece, 
'* culvert.''  2.  ''Large  tile  drain."  3.  "Intended  open 
drain."  4.  "Intended  covered  drain,  2  ft.  by  18  in."  5.  "In- 
tended open  drain,  3  ft.  wide  at  bottom."  6.  "Covered 
drain,  18  in.  by  12  in.;  power  to  make  it  2  ft.  square." 
7.  ''Open."  8.  "Covered  drain,  18  in.  by  12  in.,  power  to 
make  it  2  ft.  square."  9.  "Open  drain,  3  ft.  wide  at  bot- 
tom." This  opened  into  a  pond  marked  "Spring  pits," 
which  was  colored  blue.  Next  came  a  wider  strip  similarly 
colored,  marked  "Canal,  12  ft.  wide  at  present;  surface  of 
water  1  ft.  6  in.  above  waste  weir  of  Padaock  Dam."  Next 
came  a  *narrow  strip  marked  "Open  drain."  This  [268 
ended  at  a  point  marked  E  on  the  plan.  A  rough  copy  of 
the  remainder  of  the  plan  is  given,  with  the  notes  at  the  foot 
of  the  plan. 


B  to  C,  hrre  atrngh,  lay  2  fi.  vriile. 
'C  to  D.  a  common  Muirh.  not  more  thin  II  in 
•quare. 

"  D  to  E,  large  arched  loiwh.  S  ft  wide,  a  ft  «  in 
high." 


Two  springs  were  indicated  on  the  plan,  which  flowed  into 
the  watercourse,  and  here  were  also  two  small  brooks  de- 
lineated as  crossing  it. 

Tlie  corporation  of  St.  Helens  had  acquired  an  interest  in 
the  waterworks  under  an  act  of  Parliament  entitling  them  to 
purchase  them. 

The  watercourse  was  for  the  most  part  supplied  by  springs, 
but  after  heavy  rain  a  quantity  of  surface  water  came  down 
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which  the  watercourse  was  insuflScient  to  carry  oflP;  and 
Taylor,  many  years  before  this  action,  but  at  wnat  time  it 
did  not  appear,  made  three  weirs,  with  channels  running  in 
a  northerly  direction,  to  carry  oflf  such  surplus  water,  which 
was  conducted  into  a  dam  or  reservoir  belonging  to  him. 

Several  alterations  were  at  different  times  made  in  the 
watercourse  with  Taylor's  consent.  One  of  these  alterations 
consisted  in  converting  the  open  drain;  eg,  into  a  covered 
channel  about  two  feet  square.  At  the  point  e  there  was  a 
vertical  drop  of  about  3  ft.  6  in.  in  the  bottom  level  of  the 
culvert.  The  bottom  then  ran  nearly  level  to  a  point  called 
the  Throttle,  about  half  \yay  between  the  point  c  and  the 
manhole  shown  on  the  plan,  where  it  rose  suddenly  28  inches, 
and  continued  at  this  higher  level  for  about  40  feet,  and 
then  fell  rapidly  down  to  the  outlet  into  the  Paddock  Dam, 
which  it  entered  at  a  point  nearly  on  a  level  with  the  foot  of 
the  rise  of  28  inches.  The  roof  of  the  culvert  was  also 
269]  *depressed  at  the  Throttle ;  and  the  effect  of  this  fall 
in  the  roof  and  rise  in  the  bed  was  to  oppose  a  considerable 
obstruction  to  the  flow  of  water,  which  in  heavy  rains  was 
backed  up,  and  so  caused  to  flow  by  the  weirs  and  channels 
above  mentioned  into  Taylor's  reservoir.  It  did  not  appear 
that  the  existence  of  the  Throttle  was  known  in  1844. 

The  defendants,  in  1876,  opened  the  watercourse  and  com- 
menced substituting  for  the  portion  between  the  point  f  and 
the  Paddock  Dam  a  culvert,  the  bottom  of  wnich  had  a 
uniform  gradient  from  f  to  the  Paddock  Dam,  the  effect  of 
which  would  have  been  to  enable  the  watercouse  to  carry 
into  the  Paddock  Dam  in  rainy  weather  a  much  greater 
amount  of  water  than  the  Throttle  formerly  allowed  to  pass. 
Taylor  and  the  London  and  North  Western  Railway  Com- 
pany, who  were  lessees  of  reservoirs  of  his  into  which  the 
surface  water  that  escaped  over  the  weirs  flowed,  thereupon 
tiled  their  bill  to  restrain  the  corporation  and  the  water- 
works company  from  carrying  out  their  alterations  and  from 
altering  the  watercourse  so  as  to  cause  an  encroachment  on 
Taylor's  land,  or  a  diminution  in  the  overflow  at  the  weirs, 
and  to  compel  the  defendants  to  restore  the  watercourse  to 
its  original  state. 

Vice-Chancellor  Little  made  a  decree  restraining  the  de- ' 
fendants  from  continuing  their  alterations,  and  from  remov- 
ing the  Throttle,  and  from  otherwise  enlarging  the  size  or 
altering  the  levels  of  the  watercourse  between  the  point  e 
and  Paddock  Dam  as  they  existed  immediately  before  the 
alterations  of  1875,  and  from  otherwise  encroaching  on  the 
soil  of  the  plaintiff  Taylor  in  or  through  which  that  part  of 
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the  watercourse  was  constructed,  and  from  thereby  causing 
any  diminution  or  abatement  of  the  overflow  of  water  re- 
ceived by  the  plaintiffs  by  means  of  the  Broom  Covert  and 
other  weirs.  The  decree  "went  on  to  order  the  corporation 
to  reconstruct  and  replace  the  Throttle  and  restore  the  afore- 
said part  of  the  watercourse  between  e  and  Paddock  Dam 
to  the  state  iii  which  it  was  before  the  alterations  of  1876. 
A  similar  injunction  was  granted  against  altering  another 
part  of  the  watercourse,  and  it  was  provided  that  nothing 
m  the  decree  should  entitle  the  plaintiffs  to  withdraw  any 
water  from. the  watercourse  by  means  of  their  weirs,  except 
any  such  excess  of  water  at  any  time  flowing  down  the 
*watercourse  as  should  by  reason  of  such  excess  be  [270 
incapable  of  passing  forward  through  the  lower  portions  of 
the  watercourse  into  Paddock  Dam,  or  any  water  by  the 
withdrawal  whereof  the  surface  of  the  water  in  the  part  of 
the  watercourse  between  the  letters  h  and  g,  should  be  re- 
duced below  the  height  of  18  inches  above  the  height  of  the 
waste  weir  of  Paddock  Dam. 

The  defendants  appealed. 

Cotton^  Q.C.,  and  Christie^  for  the  corporation  of  St. 
Helens. 

E.  8.  Ford^  for  the  waterworks  company. 

Robinson^  Q.C.,  and  Maberly^  for  the  plaintiffs. 

The  nature  of  the  arguments  will  sufficiently  be  seen  from 
the  judgments. 

Jessel,  M.R.:  The  question,  as  it  appears  to  me,  which 
the  court  has  to  decide,  is  what  is  the  true  construction  of 
the  deed  of  grant  dated  on  the  28th  of  October,  1844,  and 
executed  by  Mr.  Samuel  Taylor,  the  plaintiff,  to  the  defen- 
dants, the  St.  Helens  Waterworks  Company.  I  think  that 
the  true  rule  of  construction  is  to  construe  the  language  of 
the  instrument  according  to  its  ordinary  meaning,  giving  to 
technical  terms  their  technical  meaning,  unless  we  find  a 
context  such  as  to  convince  the  mind  that  the  ordinary  rules 
of  construction  which  would  be  applied  to  the  original  ex- 
pressions standing  alone  ought  not  to  be  applied. 

Now,  that  being  so,  let  us  consider  what  is  granted  by 
this  deed.  Before  doing  so  I  will  take  the  liberty  of  making 
an  observation  as  regards  a  maxim  quoted  by  Mr.  Christie, 
and  which  is  to  be  found,  I  believe,  in  a  great  many  text- 
books, and  I  am  afraid,  also  in  a  great  many  judgments  of  an- 
cient date,  and  that  is,  that  a  grant,  if  there  is  any  difficulty 
or  obscurity  as  to  its  meaning,  is  to  be  read  most  strongly 
against  the  grantor.  I  do  not  see  how,  according  to  the 
now  established  rules  of  construction  as  settled  by  the  House 
22  Eng.  Rep.  101 
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of  Lords  in  the  well-known  case  of  Orey  v.  Pearson  ('),  fol- 
lowed by  Roddy  v.  Fitzgerald.  (')  andf  Abbott  v.  Middle- 
271]  ion  (*),  *tnat  maxim  can  be  considered  as  having  any 
force  at  the  present  day.  The  rule  is  to  lind  out  the  mean- 
ing of  the  instrument  according  to  the  ordinary  and  proper 
rules  of  construction.  If  we  can  thus  find  out  its  meaning, 
we  do  not  want  {he  maxim.  If,  on  the  other  hand,  we  can- 
not find  out  its  meaning,  then  the  instrument  is  void  for 
uncertainty,  and  in  that  case  it  may  be  said  that  the  instru- 
ment is  construed  in  favor  of  the  grantor,  for  the  grant  is 
annulled. 

I  come  now  to  the  words  of  the  grant.  It  is  a  grant  of 
'*all  and  singular  the  watercourses,  dams,  and  reservoirs, 
and  intended  reservoir,  in  or  upon  the  lands  of  the  said  S. 
Taylor,  which  watercourses,  dams,  reservoirs,  and  intended 
reservoir,  are  described  and  laid  down  in  the  plan  annexed 
to  these  presents,  and  are  therein  colored  blue,  which  plan 
is  to  form  and  become  a  component  part  of  these,  presents, 
which  are  accordingly  impressed  with  a  stamp  adequate  to 
include  such  plan."  I  do  not  read  the  next  following 
words  for  a  moment,  for  a  reason  which  I  will  explain.  Of 
course,  if  this  document  had  been  drawn  up  by  a  lawyer, 
with  the  subsequent  knowledge  that  has  been  acqiiired,  it 
would  have  been  differently  expressed,  and  indeed  we 
should  not  have  had  this  long  argument  and  these  many 
difficulties.'  But  still  I  think  the  words  strictly  read  have 
a  definite  technical  meaning,  and  convey  not  an  ambiguous 
sense,  but  one  sense  and  one  sense  only.  This  is  a  grant  of 
a  watercourse.  I  leave  out  the  dams  and  reservoirs  for  the 
present  purpose.  A  grant  of  a  watercourse  in  law,  espe- 
cially when  coupled  with  other  words,  may  mean  any  one 
of  three  things.  It  may  mean  the  easement  or  the  right  to 
the  running  of  water,  it  may  mean  the  channel- pipe  or  drain 
which  contains  the  water,  and  it  may  mean  the  land  over 
which  the  water  flows.  Which  it  does  mean  must  be  shown 
by  the  context,  and  if  there  is  no  context  I  apprehend  that 
it  would  not  mean  anything  but  the  easement,  a  right  to 
the  flow  of  the  water. 

Now,  for  reasons  which  I  shall  give  presently,  I  think 
that  in  this  case  the  word  watercourse  means  a  corporeal 
hereditament,  and  not  merely  an  easement  or  right  to  the 
running  of  water,  and  that  it  bears  the  second  meaning, 
that  is,  the  channel  through  which  the  water  runs,  the  pipe 
272]  or  drain  which,  so  to  say,  contains  *the  water.  In 
the  present  case  the  channel  is  an  artificial  channel  made 

Q)  6  IJ,  L.  C,  61.  («)  6  H.  L.  C,  823.  (»)  "^  H.  L.  C,  68. 
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by  man,  and  there  was  at  the  time  of  the  grant  an  actual 
existing  pipe  or  drain,  in  some  parts  covered  over  and  in 
other  parts  open.  In  my  opinion,  from  the  context,  the 
vrord  ** watercourse"  in  this  document  means  that,  and 
nothing  else.  Then  what  is  conveyed  by  the  word  "water- 
course"? I  think  that  it  conveys  not  merely  the  pipe  or 
drain,  but  also  the  water  in  it,  and  that,  consequently,  if 
we  found  nothing  else  in  the  deed,  we  ought  to  bold  that 
the  grantee  was  entitled  to  the  property  of  the  channel,  and 
to  the  right  to  take  the  water  which  got  into  that  channel 
by  lawful  means. 

I  now  come  to  the  next  words:  '*And  also  the  several 
springs  or  streams  of  water  flowing  into  or  feeding  the  said 
watercourses,  dams,  and  reservoirs,  as  indicated  on  the  said 
plan."  Now  what  is  granted  there  ?  We  find  indicated  on 
the  plan  two  springs  and  two  streams  of  water.  But, 
besides  that,  from  the  drawing  on  the  plan  it  is  obvious 
that  there  must  be  some  source  of  supply  outside  the  Dlan, 
and  not  on  IJr.  Taylor's  land,  water  from  which  fea,  or 
flowed  into,  the  watercourse  in  question.  So  that  we  have 
streams  and  springs  of  water  on  Mr.  Taylor^  s  land,  and  we 
also  have  some  water  flowing  into  the  watercourse  from 
some  springs  or  streams  oflf  Mr.  Taylor's  land,  which  springs 
or  streams  were  not  his,  and  which  he  could  not  grant. 
What,  therefore,  must  we  impute  to  him  the  intention  to 
do  by  this  second  grant  ?  Clearljr  not  to  grant  that  which 
he  had  not,  the  streams  and  springs  which  did  not  belong 
to  him.  So  far  as  any  water  flowed  into  the  channel  from 
those  streams  or  springs  he  had  granted  the  right  to  that 
by  the  grant  of  the  watercourse,  and  no  additional  words 
were  wanted  for  that  purpose.  He  must  be  taken  to  have 
granted  his  own  springs  or  streams  of  water  as  something 
in  addition  to  the  watercourse,  because  if  a  man  grants  the 
watercourse  with  the  water  in  it,  it  does  not  follow  that  he 
grants  the  whole  of  the  water  in  the  other  springs  or  streams 
on  his  estate,  or  that  he  deprives  himself  of  the  right  to 
take  water  from  those  springs  or  streams. 

Now  what  are  springs  and  streams  i  A  spring  of  water, 
both  in  law  and  ordinary  language,  is,  as  I  understand  it,  a 
definite  source  of  water.  When  we  talk  of  a  spring  of 
water  we  mean  a  *source  of  water  of  a  definite  or  [273 
nearly  definite  area,  the  word  '* spring"  coming  from  the 
water  springing  or  bubbling  up.  It  may  be  an  underground 
spring  which  supplies  a  well,  and  we  say  that  water  '*  wells 
up."  It  may  be  the  ordinary  spring  from  which  a  small 
stream  or  rivulet  runs  above  the  ground.    But  those  are 
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definite  things.  A  spring  of  water  means  a  naturaV  sonrct; 
of  water  of  a  definite  and  well-marked  extent.  So  that 
there  being  springs  of  water  on  the  land  to  which  this  would 
refer,  it  appears  to  me  he  grants  those  springs.  Then  as 
regards  streams  of  water,  that  again  is  a  technical  term.  A 
stream  of  water,  in  law,  is  water  which  rnns  in  a  defined 
course,  so  as  to  be  capable  of  diversion ;  and  it  has  been 
held  that  the  term  does  not  include  the  percolation  of  water 
below  ground.  There  were  streams  of  water  on  this  prop- 
erty, streams  delineated  on  the  plan,  and  I  see  no  reason 
for  extending  the  meaning  of  the  term.  The  plaintiff  Tay- 
lor, in  addition  to  the  water  which  may  have  found  its  way 
from  sources  beyond  his  estate,  or  even  by  percolation  from 
his  estate  into  the  watercourse,  grants  to  the  company  the 
springs  or  streams  of  water  which  flow  into  or  feea  the 
watercourse.    That  is  the  extent  of  the  grant. 

Now,  what  is  claimed  by  the  defendants  is  this.  They 
say  that  the  grant  includes  not  merely  the  water  which 
would  pass  under  the  word  "watercourse,"  and  not  merely 
the  dehnite  springs  or  streams  of  water  on  Mr.  Taylor^s 
estate,  but  all  that  water  which  can  by  any  possibility  find 
its  way  from  Mr.  Taylor's  land  into  the  watercourse.  Now 
I  agree  that  whatever  gets  into  the  watercourse  passes  under 
the  word  *' watercourse,"  but  passes  in  no  other  way.  It 
is  not  an  independent  grant  of  the  water,  but  it  is  a  grant 
of  the  water,  because  a  grant  of  the  watercourse  includes 
the  water  which  gets  into  the  watercourse.  That  may  seem 
at  first  sight  a  distinction  without  a  difference,  but  it  is  not 
so.  If  you  grant  a  containing  vessel  with  the  fluid  wilhin 
it,  you  grant  the  right  to  any  fluid  which  may  be  put  in  ir^ 
with  the  right  of  getting  it  out,  but  the  grant  does  not 
include  a  right  of  enlarging  the  vessel  so  as  to  make  it  hold 
a  larger  quantity  of  fluid  m  order  to  enable  the  grantee  to 
take  more  out  of  it. 

Then  the  deed  goes  on,  "together  with  the  right  and 
liberty  to  and  for  the  company  and  their  successors  and 
274]  assigns  solely  to  *take  and  use  the  water  from  the 
said  springs  or  streams  of  water,  watercourses,  dams,  reser- 
voirs, and  intended  reservoir  for  the  purposes  of  the  said 
company."  That  is  an  exclusive  grant,  not  a  grant  in  com- 
mon. But  it  includes  only  the  same  subject,  the  water  has 
already  been  granted,  and  now  the  grant  is  made  an  exclu- 
sive grant.  "Together  also  with  full  power  and  authority, 
right  and  liberty,  to  and  for  the  said  company,  their  agents 
and  workmen,  and  all  ether  persons  by  them  authorized,  to 
enter  into  and  upon  the  lands  of  the  said  Samuel  Taylor 
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mentioned  and  described  or  referred  to  in  the  said  plan, 
and  to  survey  and  take  levels  of  the  same  or  of  any  part 
thereof,  and  to  set  out  or  appropriate  for  the  purposes  of 
tlie  said  act  such  parts  thereof  as  are  hereby  conveyed." 
Now,  in  one  sense,  of  course,  there  are  no  lands  granted, 
there  is  no  grant  of  land  from  the  centre  of  the  earth  to  its 
surface.  But  the  word  "land"  is  a  term  of  very  large  im- 
port, and  if  I  am  right  in  the  construction  I  put  on  the  word 
''watercourse,"  there  are  lands  granted,  that  is,  there  is  a 
grant  of  that  horizontal  layer  of  land  which  includes  the 
watercourse,  and  this  is  enough  to  satisfy  these  words. 
"And  in  or  upon  such  lands  to  bore,  cut,  dig,  embank, 
trench,  sough,  and  tunnel,  and  to  remove  or  lay  all  soil, 
trees,  gravel,  or  sand,  or  any  other  materials,  &c.,  which 
niajr  be  necessary  or  proper  for  constructing,  completing, 
maintaining,  repairing,  or  using  the  same,  and  also  from 
time  to  time  cleanse,  open,  and  repair  the  said  springs  or 
streams  of  water,  watercourses,  &c.,  as  occasion  may  re- 
quire." Those  words  "cleanse,  open,  and  repair  springs  or 
streams  of  water,"  obviously  refer  to  definite  springs  or 
streams,  for  you  could  not  cleanse,  open,  and  repair  small 
streams  percolating  under  the  earth,  or  little  driblets  of 
water  that  run  down  after  an  ordinary  shower,  "and  for  all 
or  every  of  the  purposes  aforesaid  to  enter  upon  the  lands 
immediately  adjacent  to  the  said  lands  or  streams,  water- 
courses, &c.,  doing  as  little  damage  as  may  be  possible, 
and  removing  without  unnecessary  delay,"  and  so  on.  It 
does  not  appear  to  me  that  either  of  those  powers  at  all 
enlarges  the  grant.  They  merely  include  tnat  which  is 
necessary  for  the  using  the  thing  granted,  and  for  keeping 
the  thing  granted  in  good  repair.  Then  come  these  words, 
"together  with  all  such  other  powers,  privileges,  and  au- 
thorities as  shall  from  time  to  time  be  deemed  requisite  for 
*enabling  the  said  company,  their  successors  and  [275 
assigns,  to  have,  use,  occupy,  possess,  and  enjoy  the  prem- 
ises hereby  conveyed,  or  intended  so  to  be,  fully  and  effect- 
ually according  to  the  true  intent  and  meaning  of  the  said 
act."  Those  words  do  not  give  them  anything  more  than 
the  premises  hereby  conveyed  and  intended  so  to  be.  I 
agree  that  if  it  had  been  shown  that  the  whole  of  the  water 
wliich  arises  in  or  falls  upon  the  plaintiff's  land  was  granted 
separately  and  independently,  and  not  merely  as  an  incident 
of  the  watercourse,  and  then'we  found  these  powers  to  get 
it  (powers  which,  indeed,  I  should  imagine  would  be  an- 
nexed by  law,  for  if  you  grant  a  man  a  thing  you  grant 
him  reasonable  ways  of  getting  it),  and  it  could  not  be  got 
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except  by  enlarging  the  watercourse,  then  the  defendants 
wouM.  have  had  nnder  these  words  and  as  an  incident  to 
the  grant  the  right  to  enlarge  the  watercourse,  because  they 
could  not  get  the  thing  granted  without  doing  so.  But  that 
assumes  that  the  whole  water  is  granted,  and,  as  I  said 
before,  I  do  not  consider  it  to  be  granted,  but  merely  so 
much  water  as  gets  into  the  existing  watercourse,  which  of 
course  does  not  carry  the  power  of  enlargement. 

Then  there  come  other  words  which  were  relied  on.  There 
is  a  reservation  of  mines  under  the  said  springs  or  streams, 
watercourses,  dams,  reservoirs,  aqueducts,  and  works.  Now, 
in  the  first  place,  that  reservation,  which  was  pressed  upon 
us  so  strongly  in  favor  of  the  argument  of  the  defendants, 
has,  in  my  mind,  acted  the  other  way,  and  for  this  reason : 
You  could  not  speak  of  mines  under  springs  or  streams 
if  you  meant  little  driblets  of  water  which  percolate  through 
the  surface  after  a  shower.  The  reservation  shows  that  the 
meaning  which  I  have  attributed  to  *' streams  and  springs" 
was  the  meaning  of  the  parties  preparing  this  document,  for 
speaking  of  mines  under  them  shows  that  they  were  things 
having  a  distinct  locality.  Then  it  is  said  that  the  mere  fact 
of  reserving  the  mines  shows  that  land  is  granted.  I  do  not 
attach  much  weight  to  that  argument,  even  as  a  ^neral  rule, 
because  sometimes  these  reservations  are  put  m  ex  abun- 
danti  cauield^  especially  when  we  have  these  words,  "with 
the  usual  power  of  getting  and  working  the  same."  But  in 
this  particlar  instance  there  was  a  reason  for  putting  in  the 
word  *' mines"  quite  independently  of  the  question  whether 
276]  lands  were  granted  *or  not,  because  even  assuming 
that  an  easement  was  granted,  the  getting  the  mines  might 
have  interfered  with  the  grant  of  the  easement.  It  is  the 
usual  power  of  getting  and  working  the  same  subject  to  the 
restrictive  covenant  herein  contained.  And  I  take  it,  when 
you  come  to  look  at  the  covenants,  you  find  the  restrictive 
covenant  prevents  Mr.  Taylor  interfering  with  a  certain  por- 
tion of  the  mines ;  in  other  words,  he  has  a  right  to  get  the 
mines  in  the  usual  course  of  working,  although  he  may 
thereby  interfere  with  that  part  of  the  works  of  the  company 
to  which  the  restrictive  covenant  does  not  extend.  There  is, 
therefore,  a  special  reason  for  inserting  this  exception,  which 
gives  a  pointed  meaning  to  it,  and  which  prevents  our  say- 
ing that  it  can  have  the  effect  of  controlling  the  words  of  the 
grant. 

I  believe  I  have  now  considered  the  whole  of  the  argu- 
ments addressed  to  us  on  the  part  of  the  appellants,  with 
the  exception  of  that  founded  on  the  clause  giving  Mr. 
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Taylor  the  power  and  privilege  of  taking  and  using,  for 
irrigation  of  liis  land,  the  waste  or  overflow  water,  but  not 
so  as  to  prejudice  or  diminish  the  quantity  of  water  which 
would  flow,  or  might  otherwise  flow,  to  the  pipes  of  the 
company,  which  privilege  was  not  to  be  exercised  if  the  com- 
pany declared  that  in  their  opinion  its  exercise  would  be 
injurious  to  them.  This,  it  is  said,  makes  Taylor's  right  to 
the  ovei-flow  permissive  only.  But  what  was  the  permission  ? 
It  was  to  take  the  water  from  the  dams  or  reservoirs.  He 
neither  asked,  nor  wished  to  have,  permission  to  drain  his 
own  lands.  Nobody  dreamt  of  such  a  thing  on  either  side. 
He  could  not,  of  course,  take  away  the  streams  or  springs 
he  had  granted,  but  there  is  an  extra  benefit  granted  to  him 
of  taking  water  out  of  the  dams  or  reservoirs,  and  it  seems 
to  me  that  without  this  special  leave  it  would  have  been  a 
mere  trespass.  Having  once  granted  a  dam  or  reservoir,  he 
had  no  right  to  enter  on  it  or  take  a  cup  of  water  out  of  it. 
This  does  not,  it  appears  to  me,  throw  any  light  upon  the 
proper  construction  of  the  grajnt.  For  the  reasons  I  have 
given,  I  think  the  grant  was  restricted  to  a  grant  of  the 
watercourse  in  its  actual  state,  and  to  such  water,  not  being 
water  in  the  defined  streams  or  springs,  as  could  be  con- 
veyed by  the  watercourse,  and  therefore  the  company  and 
their  successors,  the  corporation  of  St.  Helens,  have  no 
right  to  alter  the  existing  watercourse  *in  the  way  £277 
they  have  done,  and  consequently  the  iudgment  of  the  Vice- 
Chancellor  is  right  and  ought  to  be  afiirmed. 

James,  L.J.:  I  am  also  of  opinion  that  the  judgment  of 
the  Vice-Chancellor  ought  to  be  affirmed.  The  grant  in  this 
case  is  of  ^^all  and  singular  the  watercourses  described  and 
laid  down  in  the  |)Ian  annexed  to  these  presents  and  thereon 
colored  blue,  which  plan  is  to  form  and  become  a  com- 
ponent part  of  these  presents."  Therefore  it  is  a  grant  of 
something  that  was  actually  delineated  on  the  plan.  There 
was  a  watercourse  delineated  on  the  plan  and  colored  blue ; 
and  I  am  of  opinion  that  nothing  was  conveyed  by  those 
words,  except  that  thing  that  was  so  delineated  and  so 
colored  blue  upon  the  plan.  Of  course  it  is  open  to  the 
parties  to  say  that  the  word  "watercourse"  means  that 
piece  of  the  surface  of  the  land  which  is  there  delineated,  and 
with  its  usal  results  of  giving  to  the  owner  of  that  strip  of 
land  the  right  to  the  column  of  air  above,  and  the  right  to  the 
column  of  earth  and  rock  below.  But  I  am  of  opinion  that 
the  word  "watercourse"  has  no  such  meaning.  The  word 
*'  watercourse"  has  no  definite  meaning,  in  the  English  law 
as  a  description  of  a  corporeal  tenement.     "Watercourse," 
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in  its  natural  and  ordinary  meaniDg,  is,  as  it  implies,  the 
course  of  water,  and  a  grant  of  a  course  of  water  would  be 
a  grant  of  an  easement,  and  not  a  grant  of  a  corporeal  tene- 
ment. But  I  agree  with  what  the  Master  of  the  Bolls  has 
said,  that  we  must  put  a  reasonable  meaning  upon  these 
words;  and,  in  truth,  when  you  are  dealing  with  such  a 
word  as  the  word  *'  watercourse,"  you  are  dealing  with  it  as 
you  would  with  a  sewer,  or  a  drain,  or  anything  of  the  kind, 
and  the  word  "  watercourse"  may  mean  not  only  the  flowing 
of  the  water  in  its  ordinary  course,  but  the  corporeal  thing 
through  which  that  water  flows.  In  the  present  case  I  am  of 
opinion  that  ''watercourse"  means  the  thing  through  which 
the  water  flows,  just  as  if  there  had  been  a  pipe  or  made 
culvert  on  the  ground,  and  there  was  a  grant  of  the  barrel 
of  the  drain-pipe  or  culvert,  and  that  this,  in  point  of  law, 
amounts  to  nothing  more  than  a  grant  of  that  specific  por- 
tion of  the  plaintiffs  land  which  was  then  in  existence  for 
the  purpose  of  the  passage  of  water. 

That  Deing  so,  where  do  the  defendants  get  any  right  to 
278]  alter  *or  enlarge  the  watercourse,  laterally  or  verti- 
cally i  I  can  see  no  right  to  alter  it,  or  to  make  a  new  one, 
or  to  enlarge  it.  If  they  have  a  right  to  alter  it,  they  would 
have  a  right  to  make  a  new  one,  and  in  that  case  it  appears 
to  me  they  might  have  exactly  the  same  right  to  go  and 
make  one  in  an  entirely  new  course.  I  do  not  find  in  the 
grant  anjr  such  power.    * 

Then  it  is  said  that  there  is  a  grant  of  the  springs  or 
streams  of  water.  It  is  not  a  grant  of  all  springs  and  streams 
on  the  land,  but  of  springs  or  streams  of  water  flowing  into 
this  watercourse,  which  1  read  to  be  all  water  that  flows  into 
the  watercourse  by  means  of  springs  or  streams,  as  delineated 
on  the  plan,  something  having  a  definite  existence  as  a 
spring  or  stream,  which  we  all  know  means  something  that 
you  can  see  and  point  out  on  the  ground.  Then  the  only 
other  words  are  to  enter  on  the  land  for  the  purpose  of  set- 
ting out  and  appropriating  "such  parts  thereof  as  are  hereby 
conveyed  or  intended  so  to  be,  and  in  or  upon  such  land  to 
bore,  cut,  dig,  embank,  entrench,  sough,  and  tunnel,  and  to 
remove  or  lay  all  soil,  trees,  gravel,  or  sand,  or  anv  other 
materials  or  things  which  may  be  dug  or  obtained  thereon, 
or  which  may  be  necessary  or  proper  for  constructing,  com- 
pleting, maintaining,  repairing,  or  using  the  same."  Then 
come  these  words :  **and  also  from  time  to  time  to  cleanse, 
open,  and  repair,"  and  so  on.  *  The  acts  authorized  to  be 
done  are  acts  necessary  for  constructing,  completing,  and 
afterwards  maintaining,  repairing,  and  using.    But  I  am  of 
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opiDion  that  when  there  are  powers  of  this  kind  given  to 
enter  upon  another  roan's  soil,  whether  given  by  act  of  Par- 
liament or  contract,  in  order  to  construct  or  complete  works, 
these  powers  are  to  be  exercised  once  for  all,  and  that  when 
the  works  have  once  been  constructed  and  completed,  the 
grantees  are  not  at  liberty  a  quarter  of  a  century,  or  half  a 
century,  or  a  century  afterwards,  to  say,  ''The  yjrorks  are 
not  so  large  as  we  should  like,  and  we  want  to  alter  them." 
That  was  the  point  in  issue  in  Blakemore  v.  Olamorganshire 
Canal  Navigation  (*).  There  the  power  was  under  an  act  of 
Parliament,  which  was  dealt  with  by  the  Lord  Chancellor  as 
being  a  contract  between  all  the  parties  interested,  and  he 
laid  down  in  so  many  words  that  it  was  to  be  exercised 
once  and  for  all.  I  am  of  opinion  that  the  *defen-  [279 
dants  have  no  power  to  enlarge  the  watercourse  under  those 
words. 

Then  there  are  the  other  words  to  which  the  Master  of  the 
Rolls  has  referred,  ''together  with  all  such  other  powers, 

Srivileges,  and  authorities  as  shall  from  time  to  time  be 
eemed  requisite  for  enabling  the  company,  their  successors 
and  assigns,  to  have,  use,  and  occupy  the  premises."  That 
means  powers,  privileges,  and  authorities  other  than  those 
particularly  mentioned,  and  refers  to  the  sort  of  subsidiary 
privileges  which  are  necessary  to  the  grantee  in  such  cases, 
as,  for  instance,  an  entrance  for  horses,  carts,  and  carriages, 
and  so  on,  for  the  purpose  of  bringing  materials  and  taking 
away  the  stuff  which  be  has  cleansed  out.  Those  general 
words  cannot  enlarge  the  thing  granted,  since  they  are 
merely  powers,  privileges,  and  authorities  to  enjoy  that 
which  was  granted.  I  am  of  opinion,  therefore,  without 
going  further  through  the  deed,  that  the  Vice-Chancellor 
was  qiiite  right  in  the  conclusion  at  which  he  arrived,  and 
that  the  form  of  the  injunction  was  also  right. 

Bramwell,  L.J.:  1  am  of  the  same  opinion,  and  I  do 
not  know  that  I  have  anything  new  to  say.  But  I  should 
like  to  state  how  the  case  presents  itself  to  my  mind. 

The  grant  was  of  all  ana  singular  the  watercourses  in  and 
upon  the  land.  I  do  not  refer  to  the  other  words.  The 
watercourse  w£is  an  artilScial  one,  and  to  my  mind  the  grant 
of  all  and  singular  the  watercourses  was  pretty  much  the 
same  as  thougn  the  grant  had  said  "watercourses,  water- 
ways, culverts,  soughs,  and  pipes,"  and  so  on.  It  was  a 
^rant  of  the  artificial  thing,  and  the  space  in  the  soil  which 
It  occupied.  I  think  if  the  case  stood  there  alone  it  would 
be  impossible  to  say  that  the  grantee  had  any  right  to  alter 

(0  1  My.  <b  K.,  Ii4. 

22  Eng.  Rep.  102 
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this  artificial  thing  and  make  it  different  to  what  it  was,  or 
that  he  coald  have  taken  the  pipe  down  and  pat  one  there 
of  double  its  diameter. 

But  what  created  a  doubt  in  my  mind  for  some  time  was 
this,  that  there  is  a  specific  grant  of  all  the  streams  and 
springs  of  water.  Now  I  take  it  that  is,  as  the  Lord  Justice 
has  said,  a  grant  not  so  much  of  the  very  sprfng  itself  as  of 
280]  a  right  to  the  water  *which  comes  from  the  spring, 
and  what  occurred  to  me  was  this,  that  if  the  artificial 
watercourse  was  not  sufficient  to  enable  the  grantee  to  have 
all  the  water  from  the  springs  and  streams,  then,  under  the 
rule  by  which,  if  anything  is  granted,  the  grantee  has  a 
right  to  do  that  which  is  necessary  to  enable  him  to  enjoy 
the  thing  granted,  there  might  be  a  question  whether  he 
would  not  be  at  liberty  to  enlarge  the  artificial  watercourse. 
If  it  were  necessary  to  express  an  opinion  upon  it^  I  think 
that  he  is  only  entitled  to  so  much  of  the  water  from  the 
springs  and  streams  as  he  can  get  by  means  of  the  artificial 
watercourse,  and  thsCt  the  word  "solely"  only  means  that 
the  grantor  may  not  interfere  with  that  enjoyment.  I  think 
so,  because  the  words  of  the  plan,  which  clearly  are  to  be 
read  as  being  in  the  deed,  show  that  the  artificial  thing  is 
granted  with  certain  limited  powers  of  alteration.  But  it 
turns  out  on  inquiry  that  that  question  does  not  arise,  be- 
cause, upon  the  evidence,  as  I  take  it,  the  artificial  water- 
course is  sufficient  for  the  passage  of  the  natural  springs 
and  streams  of  water  granted,  and  consequently  it  is  not 
necessary  for  the  grantees  to  enlarge  the  watercourse  for  the 
purpose  of  obtaining  those  springs  and  streams. 

Then,  as  has  been  pointed  out  oy  the  Master  of  the  Rolls, 
what  the  defendants  wanted  to  do  was  to  enlarge  this  arti- 
ficial watercourse,  not  for  the  purpose  of  enjoying  that 
which  is  granted  to  them,  but  for  the  purpose  of  enjoy- 
ing that  which  indeed  does  after  a  certain  fashion  come  to 
them,  but  which  it  would  be  perfectly  in  the  power  of  the 
grantor  to  intercept  if  he  thought  fit,  by  drawing  the  water 
in  a  different  direction.  I  cannot  think  that  there  is  any 
pretence  for  claiming  that  right — a  right  to  enlarge  the 
watercourse,  in  order  that  they  may  enjoy  something  which 
is  not  granted. 

Then  an  argument  was  founded  on  the  limited  power  of 
alteration  given  on  the  plan.  With  regard  to  that,  it  is 
to  be  borne  in  mind  that  both  parties  evidently  contemplated 
that  there  should  be  an  overflow  at  certain  times.  The 
grantee  of  the  watercourse  is  under  no  obligation  to  carry 
off  all  the  water  that  comes  down,  and  prevent  its  flooding 
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the  land  of  the  grantor.  On  the  contrary,  he  is  at  liberty 
to  allow  this  land  to  be  flooded,  and  the  j^rantor  receives 
the  benefit  from  that  flood  without  paying  for  it. 

*I  am  of  opinion,  therefore,  there  was  no  right  to  [281 
alter  or  to  enlarge  this  watercourse  beyond  what  is  provided 
for  by  the  plan,  and  further,  I  desire  to  express,  with  the 
Lord  Justice,  my  concurrence  in  the  argument  of  Mr.  Rob- 
inson, that  if  there  was  any  power  to  d6  so,  it  ought  to  have 
been  done  once  and  for  all.  I  cannot  understand  that  the 
defendants  had  a  right  to  come  every  five  years  and  make 
an  addition  to  the  size  of  the  channel,  if  they  thought  they 
had  not  made  it  large  enough  for  their  purposes.  I  am  of 
opinion  that  this  decree  was  perfectly  right. 

Solicitors:  Qregory^  Rowcliffes  <6  Rawle;  Byrne  <6 
Lucas. 


[6  Chancery  Division,  284.] 
M.B.,  March  16,  20,  22 :  C.A.,  June  26,  1877. 

♦Corporation  of  Birmingham  v.  Allen.     [284 

[1876    B.     77.] 

Support  of  Surface — Adjacent  Land — Colliery^ Excavation  of  Coal  by   Ownerg  of 

Land  tiot  adjoimng. 

Between  the  land  of  the  plaintiffs  and  that  of  the  defendants,  who  were  owners  of 
a  colliery,  there  was  an  intermediate  piece  of  land,  the  coal  under  which  had  been 
worked  out  some  years  before  by  a  third  party.  The  effect  of  the  cavity  in  the  in- 
termediate land  was,  that  when  the  defendants  worked  the  coal  under  their  land, 
subsidence  was  caused  in  the  surface  of  the  plaintiffs'  land.  It  was  admitted  that  if 
the  intermediate  land  had  been  in  its  natural  state  no  injury  would  have  been  caused 
to  the  plaintifl^  by  the  defendants'  workings : 

//isM  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  plaintiffs  had  no 
right  of  action  against  the  defendants. 

The  support  to  which  a  landowner  is  entitled  from  the  adjacent  land  is  confined  to 
such  an  extent  of  adjacent  land  as  in  its  natural  undisturbed  state  was  sufiicient  to 
afford  the  requisite  support. 

Tnis  was  an  action  by  the  corporation  of  Birmingham, 
who  were  the  owners  of  gasworks  called  the  Swan  Village 
Gasworks,  to  restrain  the  defendants,  T.  H.  Allen  and  T.  E. 
Holden,  who  were  proprietors  of  Swan  Farm  Colliery,  in 
the  neighborhood  of  the  gasworks,  from  working  their  coal 
in  such  a  manner  as  to  cause  subsidence  of  the  surface  of 
the  plaintiffs'  land. 

The  plaintiffs  purchased  the  gasworks  from  the  Birming- 
ham and  Staffordshire  Gaslight  Company  in  the  year  1876. 

The  gas  company  purchased  the  land  on  which  the  works 
were  erected,  together  with  the  minerals  under  the  same,  in 
the  year  1824.     They  afterwards  purchased  the  minerals 
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under  various  pieces  of  land  adjoining  their  property,  for 
the  purpose  of  preventing  the  surface  of  their  own  land  from 
being  shaken  or  disturbed.  Among  others  they  purchased,  in 
1872,  the  minerals  under  a  piece  of  land  belonging  to  Messrs. 
Pershore  &  Gregory  which  adjoined  the  western  boundary 
of  the  gasworks.  The  defendants'  colliery  lay  to  the  west 
of  this  piece  of  land,  to  which  it  adjoined,  so  that  the  piece 
of  land  lay  between  the  properties  of  the  plaintiffs  and  the 
defendants. 

285]  *The  seams  of  coal  under  the  district  were  as  fol- 
lows :  The  Brooch  Coal,  3  ft.  9  in.  thick,  about  ninety 
yards  from  the  surface. 

The  Thick  Coal,  28  ft.  9  in.  thick,  about  166  yards  from 
the  surface. 

The  Heathen  Coal,  3  ft.  6  in.  thick,  about  156  yards  from 
the  surface. 

The  New  Mine  Coal,  5  ft  6  in.  thick,  about  185  yards 
from  the  surface. 

The  Thick  Coal  under  the  piece  of  land  purchased  by  the 
gas  company  in  1872  had  been  worked  out  more  than  thirty 
years  before  they  purchased  it,  and  the  superincumbent 
earth  was  propped  by  pillars  in  the  usual  way. 

The  Thick  Coal  under  the  gasworks  had  not  been  worked 
out  when  the  company  purchased  the  site  in  1824;  but  in 
the  year  1834  they  granted  the  Thick  Coal  under  a  small 
portion  of  the  surface  to  Messrs.  Bagnall  &  Haynes,  who 
worked  it  out.  Some  of  the  area  thus  granted  was  exactly 
under  the  retorts  of  the  gas  company. 

The  defendants  were  now  engaged  in  working  the  lowest 
vein,  or  New  Mine  Coal,  under  their  land.  They  worked 
from  west  to  east,  and  in  doing  so  approached  within  a  few 
yards  of  the  western  boundary  of  land  purchased  by  the 
gas  company  in  1872. 

The  plaintiffs  claimed  that  the  working  of  the  New  Mine 
Coal  by  the  defendants  had  already  caused  a  subsidence  of 
the  surface  of  their  land  and  the  buildings  thereon  erected, 
and  would,  if  persisted  in,  cause  them  great  injury,  and 
thev  brought  this  action  for  an  injunction  accordingly. 

The  defendants  pleaded  that  if  anv  subsidence  of   the 

E lain  tiffs'  land  had  taken  place,  it  had  been  caused  partly 
y  the  excavations  of  Thick  Coal  under  the  plaintiffs'  own 
land  by  the  lessees  of  the  gas  company,  and  partly  by  the 
erection  of  buildings  within  the  last  twenty  years  over  such 
excavated  portions ;  and  they  denied  that  they  were  under 
any  liability  to  the  plaintiffs  in  respect  of  any  injury  they 
had  sustained. 


VoL  VI.]  CHANCERY  DIVISION.  813 

C.A.  Corporation  of  BirmiDgham  y.  Allen.  1877 

Both  sides  went  into  evidence  at  great  length.  The  trial 
came  on  before  the  Master  of  the  Rolls  on  the  16th  of 
March,  1877,  and  witnesses  were  examined  on  both  sides. 

*The  result  of  the  evidence  is  stated  in  the  judg-  [286 
ment  of  the  Master  of  the  Rolls. 

Chitty^  Q.C.,  and  Beale^  for  the  plaintiffs. 

Soutkgate^  Q.C.,  Ince^  Q.C.,  and  Speedy  for  the  defen- 
dants. 

Jessel,  M.R.:  I  am  of  opinion  that  the  plaintiffs'  case 
entirely  fails.  We  have  had  a  most  careful,  and,  I  think,  a 
most  exhaustive  investigation  into  the  facts,  and,  as  far  a^ 
I  am  concerned,.!  have  no  doubt  npon  any  of  the  facts 
necessarv  to  be  decided. 

I  think  it  is  plain  that  if  the  land  adjoining  the  plaintiffs' 
land  had  not  been  undermined,  the  deiendants  might  work 
the  New  Mine  seam  as  well  as  the  Thick  Coal  seam  up  to 
their  boundary.  [His  Lordship  then  referred  to  the  evi- 
dence on  this  point.] 

Now,  looking  to  this  evidence,  and  considering  that  it  is 
for  the  plaintiffs  to  prove  their  case,  I  am  of  opinion  that  it 
is  proved  satisfactorily  that,  supposing  the  laud  between 
the  plaintiffs'  and  the  defendants'  land  had  remained  in  its 
natural  state,  if  the  defendants'  workings  should  be  prose- 
cuted up  to  the  boundary  of  their  property,  they  would 
not,  as  far  as  the  New  Mine  is  concerned,  cause  any  injury 
whatever  to  the  plaintiffs'"  works. 

Then  there  is  a  second  question,  which  is  a  question  of 
fact  I  think  I  ought  to  give  my  opinion  upon.  Has  the 
working  of  the  defendants'  New  Mine  at  all  actually  injured 
the  plaintiffs'  buildings  %  I  am  clear  it  has  not.  [His  Lord- 
ship then  considered  the  evidence  on  this  part  oi  the  case, 
and  considered  that  there  was  no  evidence  of  injury  already 
received.] 

Tlien  comes  the  question,  Will  it  occasion  injurv  %  As  to 
that,  the  evidence  is  very  conflicting.  Mr.  Cooksey  puts 
the  safe  distance  as  100  yards,  and  although  there  is  a  little 
variation,  the  plaintiffs'  experts  substantially  agree  in  put- 
ting the  safe  distance  at  100  yards,  or  fifty-hve  yards  from 
the  defendants'  boundary.  Tlie  defendants'  four  experts 
also  substantially  agree,  and  they  put  it  at  sixty  yards,  or 
fifteen  yards  from  the  defendants'  boundary. 

Here,  again^  it  is  for  the  plaintiffs  to  make  out  their  case, 
and  it  *seem8  to  me  to  be  mere  surmise  on  both  sides.  [287 
However,  I  must  say,  if  it  were  necessary  to  decide  the  case 
on  that  ground,  that  it  is  not  proved  to  my  satisfaction  that 
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more  than  sixty  yards  is  required,  that  is,  more  than  fifteen 
yards  from  the  boundary. 

[His  Lordship,  after  considering  certain  subordinate  ques- 
tions of  fact,  continued :] 

I  now  come  to  a  point  of  very  great  difficulty  indeed,  on 
which  the  evidence  is  in  a  very  singular  condition.     The 

})laintiflfs  themselves,  or  their  predecessors  in  title,  had  al- 
owed  a  portion  of  their  land  to  be  undermined,  that  is,  had 
allowed  coal  to  be  extracted  from  under  that  land,  and  the 
(juestion  was,  whether  the  extraction  of  that  coal  in  any  way 
interfered  with  the  support  of  the  retort  houses.  Now  the 
odd  part  of  the  matter  is,  that  the  experts  for  the  plaintiffs 
said  that  it  would  interfere  with  the  support,  and  increase 
subsidence ;  and  the  experts  of  the  defenoants  said  it  would 
not.  Under  these  circumstances,  I  think  it  is  only  fair  to 
say  that,  as  against  the  plaintiffs,  they  cannot  reject  the 
evidence  of  their  own  experts,  and  therefore  I  must  con- 
sider that  it  does  affect  it  to  some  extent,  but,  considering 
the  evidence  of  the  defendants'  experts,  not  to  a  material 
extent.     That  is  the  way  that  matter  appears  to*me. 

Now,  having  so  far  dealt  with  the  facts,  let  me  consider  the 
law.  As  I  understand,  the  law  was  settled  by  the  House  of 
Lords,  confirming  the  decision  of  the  Court  of  Exchequer 
Chamber  in  the  case  of  Backhouse  v.  Bono7ni{^\  that  every 
landowner  in  the  kingdom  has  a  right  to  the  support  of 
his  land  in  its  natural  state.  It  is  not  an  easement :  it  is  a 
right  of  property.  That  being  so,  if  the  plaintiffs'  land  had 
been  in  its  natural  state,  no  doubt  the  defendants  must  not 
do  anything  to  let  that  land  ^ip),  or  go  down,  or  subside.  If 
they  were  doing  an  act  which  it  could  be  proved  to  me  by 
satisfactory  expert  evidence  would  necessarily  have  that 
effect,  I  have  no  doubt  this  court  would  interfere  by  injunc- 
tion on  the  ground  upon  which  it  always  interferes,  namely, 
to  prevent  irreparable  damage  when  the  damage  is  only 
threatened.  Oi  course  they  must  have  a  much  clearer  and 
much  stronger  case  to  call  for  the  interference  of  this  court 
by  injunction  where  the  damage  is  merely  threatened  and 
288]  no  damage  *has  actually  occurred,  than  when  some 
damage  has  actually  occurred,  because  in  the  one  case  you 
have  no  facts  to  go  -by,  but  only  opinion,  and  in  the  other 
case  you  have  actual  facts  to  go  by.  If  some  damage  has 
occurred  it  makes  it  manifest  and  certain  that  further  dam- 
age will  occur  by  reason  of  the  prosecution  of  the  works. 

Now  in  this  case,  if  it  stands  at  all,  it  may  well  stand 
merely  on  opinion    evidence,   which  would  be  sufficient 

0)  9  H.  L.  C,  608. 
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ground  for  interference  if  all  the  experts  agreed  and  the 
court  were  satisfied  that  damage  had  occurred  ;  and  I  think 
when  I  compare  the  evidence  of  these  various  experts,  I 
must  take  it  for  this  purpose  as  proved  that  if  the  defen- 
dants work  within  fifteen  yards  of  their  boundary,  and  in 
their  New  Mine  Coal,  damage,  and  serious  damage,  will  ac- 
crue to  the  plaintiffs'  buildings.  But  the  question  1  have 
to  decide  is  whether  in  law  that  entitles  them  to  an  injunc- 
tion. I  think  it  does  not.  In  this  case  it  is  true  the  plain- 
tiffs or  their  predecessors  acquired  the  mineral  area,  and 
acquired  some  of  the  land  after  the  Thick  Coal  had  been 
worked  out  and  not  before ;  but  for  the  present  purpose  I 
lay  out  of  consideration  the  fact  of  their  ownership  oi  any- 
thing, and  I  will  treat  the  case  as  if  the  portions  under 
whicn  they  possess  the  minerals,  and  the  land  so  subse- 
quently acquired,  did  not  belong  to  them,  and  it  appears 
as  the  result  of  the  evidence  that  if  that  Thick  Coal  had 
not  been  extracted  from  under  these  portions  of  land,  the 
intended  operations  of  the  defendants  would  certainly  not 
cause  any  substantial  injury. 

But  it  is  said  that,  inasmuch  as  these  operations  have 
occurred  in  what  I  will  call  the  intervening  land,  and  have 
thereby  weakened  the  support,  it  will  entitle  the  plaintiffs 
to  prevent  the  owners  of  the  land  on  the  othec  side  of  this 
intervening  land  from  working  their  mines  in  the  way  they 
could  otherwise  have  worked  them.  But  the  first  question 
one  asks  is,  Why  ?  Why  should  the  act  of  the  intervening 
owner,  that  is,  the  owner  of  the  intermediate  land,  deprive 
men  of  their  rights  to  their  mines?  It  strikes  one  at  once 
as  a  most  extraordinary  proposition.  The  act  of  the  inter- 
vening owner  for  this  purpose  is  rightful  as  regards  the 
mine-owners  whose  mines  are  asked  to  be  confiscated,  for 
that  is  what  it  comes  to.  If  they  cannot  work  theni  they 
are  confiscated.  The  plaintiffs  ask  for  the  confiscation  of 
their  property,  not  because  *they  have  done  any  [289 
wrong,  for  they  have  done  no  wrong — not  because  the  inter- 
vening owner  has  done  any  wrong,  for  he  only  worked  his 
mines,  and  when  he  worked  them  he  occasioned  no  injury 
to  the  person  who  owned  the  property  on  the  other  side ; 
but  it  is  said  that  inasmuch  as  he  has  taken  out  his  coal 
first,  the  defendants  are  deprived  of  the  right  of  getting 
their  mines.  I  say  it  is  a  startling  proposition,  and  one 
which  appears  to  me  so  unfounded  in  reason  that  I  should 
be  very  loth  indeed  to  believe  it  was  founded  in  law. 

Now,  what  is  the  right  of  the  adjoining  owner?  As  I 
said  before,  it  is  to  the  support  of  his  land  in  its  natural 
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State — support  by  whom  ?  The  judges  have  said,  *'  Support 
by  his  neighbor."  What  does  that  meant  Who  is  his 
neighbor?  It  was  contended  that  all  the  landowners  in 
England,  however  distant,  were  neighbors  for  this  purpose 
if  their  operations  in  any  remote  degree  injured  the  land. 
But  surely  that  cannot  be  the  meaning  of  it.  The  neighbor- 
ing landowner  to  me  for  this  purpose  must  be  the  owner  of 
that  portion  of  land,  whether  a  wider  or  narrower  strip  of 
land,  the  existence  of  which  in  its  natural  state  is  necessary 
for  the  support  of  my  land.  As  long  as  that  land  remains  in 
its  natural  state,  and  it  supports  my  land,  I  have  no  rights 
beyond  it,  and  therefore  it  seems  to  me  that  he  is  my  neigh- 
bor for  this  purpose.  There  might  be  land  of  so  solid  a 
a  character,  consisting  of  solid  stone,  that  a  foot  of  it  would 
be  enough  to  support  the  land.  There  might  be  other  land 
60  friable  and  of  such  an  unsolid  character  that  you  would 
want  a  quarter  of  a  mile  of  it.  But  whatever  it  is,  as  long 
as  you  have  got  enough  land  on  your  boundary,  which  left 
untouched  will  support  your  land,  you  have  got  your  neigh- 
bor's land  whose  support  you  are  entitled  to.  Beyond  that 
it  would  appear  to  me  you  have  no  rights. 

Well,  that  being  so,  it  is  clear  upon  the  evidence  that  the 
intervening  portions  of  land  between  the  boundary  of  the 
plaintiffs'  ^  and  the  boundary  of  the  defendants'  land  was 
sufficient  in  its  natural  state  for  the  support  of  the  plaintiffs' 
building.  Therefore  it  appears  to  me  that  the  plaintiffs 
have  no  rights  as  against  the  landowners  on  the  other  side 
of  that  intervening  space,  and  that  they  acquire  no  rights 
whatever  the  owner  or  the  intervening  land  may  have  done ; 
290]  and,  if  the  act  of  the  intervening  owner  has  *been 
such  as  to  take  away  the  support  to  which  the  first  land- 
owner who  complains  is  entitled,  then,  for  whatever  damage 
occurs  from  the  act  which  he  has  done,  the  first  owner  may 
have  an  action,  but  an  action  against  the  intervening  owner, 
not  an  action  against  the  owner  on  the  other  side ;  and  it 
appears  to  me  that  it  would  be  really  a  most  extraordinary 
result  that  the  man  upon  whom  no  responsibility  whatever 
originally  rested,  who  was  under  no  liability  whatever  to 
support  the  plaintiffs'  land,  should  have  that  liability 
thrown  upon  him  without  any  default  of  his  own,  without 
any  misconduct  or  any  misfeasance  on  his  part.  I  cannot 
believe  that  any  such  law  exists  or  will  ever  exist.  It  ap- 
pears tome,  therefore,  that  the  plaintiffs  are  not  entitled  to 
damages  for  the  acts  of  the  defendants,  and  that  the  only 
order  I  ought  to  make  is  to  dismiss  the  action  with  costs. 
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From  this  decision  the  i)laintiflfs  appealed.  It  was  ad- 
mitted on  the  appeal  that  if  the  lana  lying  between  the 
plaintiffs'  and  defendants'  land  had  remained  in  its  natural 
condition,  the  present  works  of  the  defendants  would  not 
cause  any  injury  to  the  surface  of  the  plaintiffs'  land ;  but 
that  in  its  present  condition  the  defendants  could  not  work 
nearer  than  fifteen  yards  to  their  boundary  without  endan- 
gering the  surface  of  the  plaintiffs'  land.  It  was  also  ad- 
mitted that  the  support  of  the  surface  on  which  the  retort 
houses  were  built  was  not  appreciably  diminished  by  the 
works  of  the  plaintiffs'  predecessors  in  title.  The  case  came 
before  the  Court  of  Appeal  on  the  26th  of  June,  18T7. 

Chitty^  Q.C.,  and  Beale^  for  the  appellants:  If  we  can- 
not succeed  in  this  claim,  we  have  no  remedy  against  any 
one  for  a  manifest  injury;  for  we  had  no  right  of  action 
against  the  owner  of  the  land  lying  between  us  and  the  de- 
fendants where  he  worked  his  coal,  because  he  caused  us 
no  present  damage.  It  is  only  when  the  damage  arises  that 
we  have  a  cause  of  complaint.  Every  man  has  a  right  to 
work  out  his  coal  until  he  begins  to  injure  his  neighbor.  It 
is  a  question  of  who  shall  do  it  first :  and  he  necessarily 
gets  an  advantage.  We  do  not  claim  the  whole  support 
which  nature  gave  us  originally;  but  we  say  that  each  land- 
owner must  take  the  state  of  things  as  it  exists,  *and  [291 
80  use  his  property  as  not  to  injure  his  neighbor.  If  the 
intermediate  owner  has  made  a  cavity  under  his  land,  it  is 
as  much  an  injury  to  us  as  to  the  defendants,  for  we  are  pre- 
cluded from  working  our  coal  just  as  they  are.  The  nght 
to  take  minerals  is  not  an  absolute  right,  but  has  respect  to 
the  right  of  neighboring  landowners  to  the  support  of  their 
land.  The  right  to  support  is  not  an  easement,  but  a  right 
inherent  in  the  ownership,  and  extends  not  only  to  the  ad- 
jacent land  but  to  all  the  neighboring  land  that  can  affect 
the  support :  Backhouse  v.  Bonomi  (*) ;  Brown  v.  Rohinsi^) ; 
Gale  on  Easements  (*).  We  do  not  say  that  if  we  or  our 
lessees  had  done  any  act  contributing  to  the  loss  of  support, 
that  might  not  have  made  a  difference ;  but  there  is  no  ques- 
tion of  that  here ;  for  the  evidence  shows  that  the  working 
of  our  own  lessees  under  the  gasworks  has  not  contributed 
to  this  subsidence.  But  we  are  not  responsible  for  the  acts 
of  the  intermediate  owner  in  digging  out  his  coal. 

Southgate^  Q.C.,  IncCy  Q.C.,  and  Speedy  for  the  defen- 
dants :  It  is  admitted  that  if  the  ground  had  all  remained 
as  it  was  naturally  we  could  have  worked  out  our  coal  with- 

(')  9  H.  L.  C,  603.  («)  4  H.  A  N.,  186.  (»)  5th  ed.,  p.  859. 
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out  causing  a  sabsidence  in  tbe  surface  of  the  plaintiffs' 
land.  But  tbe  support  which  their  land  had  in  its  natural 
state  is  the  only  support  to  which  they  are  entitled :  Part- 
ridqe  v.  Scott  r).  That  case  is  an  authority  that  if  the  inter- 
mediate land  nad  been  worked  out  by  the  plaintiffs  them- 
selves they  could  not  have  maintained  this  action,  and  it 
can  make  no  difference  that  it  was  done  before  they  took 
possession  of  it.  We  had  no  power  to  stop  the  intermediate 
owner  from  working  under  his  own  land,  and  our  right  of 
working  our  coals  cannot  be  prejudiced  hy  his  act.  There 
is  no  authority  for  the  plaintiffs'  contention  that  a  land- 
owner's right  of  support  extends  to  any  except  the  land 
actually  adjoining  to  his.  The  consequences  of  such  a 
doctrine  would  be  most  inconvenient.  If  a  man  builds  a 
house  on  land  which  is  undermined  he  may  possibly,  after 
twenty  years,  obtain  an  easement  against  his  neighbors  for 
support  under  the  special  circumstances;  but  no  case  of 
that  kind  is  made  here. 
292]    *Chittj/,  in  reply. 

James,  L.J.:  I  am  of  opinion  that  the  judgment  of  tbe 
Master  of  the  Rolls  ought  to  be  affirmed.  It  has  been  con- 
ceded in  the  course  of  the  argument  that  this  is,  at  all 
events,  in  fact,  whatever  it  is  in  principle,  an  extension  of 
the  liability  of  mine-owners  beyond  anything  for  which 
there  is  an  express  authority  in  any  decided  case,  that  is  to 
say,  to  a  case  in  which  the  owner  of  the  mines  is  not  the 
adjoining  owner  de  facto  to  the  person  whose  property  is 
alleged  to  have  been  injured ;  and  it  is  also  conoeaed  for 
the  purposes  of  the  argument,  and  upon  the  facts  of  the 
case,  that  if  the  whole  of  the  intervening  land,  to  whomso- 
ever it  had  belonged  or  may  belong  now,  had  been  left  in  a 
state  of  nature,  there  would  have  been  in  that  state  of 
nature  a  sufficient  support  for  the  land  of  the  plaintiffs  so 
as  not  to  have  imposed  any  burden  upon  the  defendants,  or 
to  have  caused  what  the  Master  of  the  Rolls  has  called  a 
confiscation  of  the  defendants'  mineral  property. 

I  a^ree  with  the  Master  of  the  Rolls  that  it  seems  a  very 
starthng  thing  to  say  that  a  man  who  has  got  a  property  in 
valuable  mines  can  be  deprived  of  those  valuable  mines 
because  some  one  else  between  him  and  somebody  else,  a 
third  person,  has  been  doing  something  with  his  property. 
Whether  you  call  it  an  easement  or  a  natural  right  incident 
to  property,  or  a  right  of  property,  it  seems  to  me  that  those 
are  only  different  modes  of  expressing  the  origin  of  the 

(»)  8  M.  df  W..  220. 
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right,  and  do  not  express  any  difference  in  the  right  itself. 
W  hatever  it  be,  there  must  be,  whether  you  use  those  terms 
or  not,  the  idea  and  the  substance  of  a  dominant  and  ser- 
vient tenement;  and  it  does  seem  to  me  rather  startling  to 
iind  that  the  servient  tenement  can  have  its  servitude  or  obli- 
gation increased  by  the  act  of  the  owner  of  the  dominant 
tenement,  or  by  the  act  of  a  third  person  intervening  be- 
tween the  owners  of  the  dominant  and  servient  tenements. 
In  all  the  cases  the  terms  "adjacent,"  *' neighboring,"  and 
•'neighbor"  have  been  used,  and  I  think  tnat  not  imma- 
terial. It  has  always  been  considered  as  the  right  of  the 
adjacent  owner,  or  the  right  of  a  subjacent  owner ;  it  has 
always  been  considered  as  the  right  of  a  man  against  his 
neighbor.  Those  are  the  terms  which  are  always  expressed 
in  *all  the  cases.  As  the  Master  of  the  Rolls  in  this  [293 
case  has  pointed  out^  it  does  not  necessarily  apply  to  a  case 
where  the  adjacent  owner  is  the  owner  of  a  mere  strip  of 
land  not  affording  support;  and  he  has,  therefore,  en- 
deavored to  define,  and  I  think  he  has  succeeded  in  defin- 
ing, what  adjacency  and  neighborhood  mean  in  these  cases. 
He  has  said,  using  a  very  felicitous  expression,  that  that  is 
the  adjacent  land,  that  is  the  neighboring  property,  which 
in  extent  would  in  the  natural  state  of  things  have  afforded 
the  requisite  support  to  the  dominant  tenement.  I  see  no 
reason  to  dissent  from  that ;  there  certainly  is  no  authority 
which  would  entitle  me  to  dissent  from  that  proposition, 
and  I  cannot,  upon  principle,  find  any  reason  for  extending 
the  liability  to  an  owner  of  some  land  beyond  the  zone 
which  is  so  described.  It  appears  to  me  really  that  if  that 
were  not  so,  and  if  the  thing  were  to  be  determined  exactly 
as  tlie  thing  stands,  that  the  moment  the  alleged  damage  is 
done,  or  the  alleged  damage  is  apprehended,  there  is  no  dis- 
tinction in  principle  whetner  the  intermediate  acts  which 
have  changed  the  natural  position  of  the  properties  are  due 
to  the  plaintiff  himself  or^to  somebody  else,  because  if  he 
has  lawfully  worked  his  mines,  he  would  say,  *'I  have  done 
no  wrong ;  I  have  done  nothing  that  I  was  not  lawfully 
entitled  to  do.  I  have  worked  out  my  mines  under  my  own 
land  as  far  as  I  might  lawfully  do  so,  and  having  done  that 
I  have  now  a  cavity  under  my  land,  and  I  now  warn  you, 
my  neighbor,  that  you  must  not  follow  my  example  and 
work  your  mines,  because  if  you  work  vour  mines  in  ad- 
dition to  my  working  my  mines  you  will  let  down  my  house 
or  the  surface  from  which  I  have  removed  my  support" — 
thus  throwing  it  entirely  upon  him.  It  seems  to  me  that 
would  be  included  in  the  result  if  it  were  to  be  tried  at  the 
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time  the  thing  was  done ;  and  that  is  exactly  what  we  hare 
authority  against.  Because  in  the  case  in  the  Court  of  Ex- 
chequer, Partridge  v.  Scott  ('),  as  it  appears  to  me,  we  have 
a  direct  authority  for  saying  that  where  a  man  has  himself 
diminished  the  subjacent  support  of  his  own  land,  he  has 
no  right  of  action  or  complaint  against  his  neighbor  whose 
acts  by  reason  of  that  previous  weakening  have  caused  sub- 
sidence of  the  plaintiffs'  soil.  That  we  have  authority  for. 
2941  Upon  the  same  principle,  it  *appears  to  me  to  follow, 
us  I  have  pointed  out,  that  if  somebody,  not  the  plaintiff  or 
the  defendant,  has  intervened  and  destroyed  that  which  was 
the  natural  and  legitimate  stipport  of  the  plaintiff's  prop- 
erty, that  is  to  say,  that  portion  of  the  neighboring  land 
which  in  a  state  of  nature  did  exist  for  the  purposes  of  sup- 
port, no  further  consequence  would  arise  to  the  prejudice  of 
the  owner  of  the  further  piece  of  land  than  would  have 
arisen  in  the  case  of  the  plaintiff  doing  it  himself. 

I  am  of  opinion,  therefore,  that  the  Master  of  the  Rolls' 
judgment  is  right,  and  must  be  sustained,  and  that  the  aj>- 
peal  must  be  dismissed  with  costs. 

Baogallay,  L.J.:  This  appeal  has  been  argued,  and  I 
think  it  has  been  conveniently  argued,  upon  certain  admis- 
sions or  assumptions  which  limit  the  scope  of  the  pleadings. 
According  to  the  pleadings,  the  plaintiffs'  land  consists  of 
live  several  properties  adjacent  to  each  other,  colored  with 
five  different  colors,  which  need  not  be  particularly  speci- 
fied, and  an  injunction  is  asked  to  restrain  working  by  the 
fendants  in  such  a  way  as  to  injure,  by  subsidence  or  other- 
wise, any  portion  of  those  five  several  lands,  but  the  ques- 
tion has  now  been  limited  to  the  consideration  of  the  land 
on  which  the  retort  houses  are  erected.  It  ha^  been  agreed 
also  that  certain  conclusions  which  the  Master  of  the  KoUs 
arrived  at  upon  the  facts  of  the  case  shall,  for  the  purpose 
of  the  argument,  be  treated  as  established.  One  of  those 
conclusions  of  fact  was  that  if  the  land  intervening  between 
the  plaintiffs'  land  in  question  and  the  land  of  the  defen- 
dants had  remained  in  its  natural  state,  the  defendants 
might  have  worked  up  to  their  boundary  without  doing  any 
injury  at  all  to  the  laud.  Another  of  the  conclusions  of 
fact  was,  that  assuming  the  lands  to  be  as  they  are  at 
present,  then  the  defendants  cannot  work  nearer  than 
within  fifteen  yards  of  the  mineral  boundary  between  the 
two  properties  without  causing  serious  damage  to  the  plain- 
tiffs' buildings ;  and  a  third  admission  is  this — ^and  I  think 
it  is  an  important  one — that  the  support  of  the  retort  houses 

(')  3  M.  <fr  W.,  220. 
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has  not  been  in  any  way  appreciably  diminished  by  the 
working  of  the  plaintiffs  themselves  under  the  land  on 
which  they  are  erected. 

*In  this  view  of  the  case  the  suggested  injury  is,  [295 
that  by  the  working  of  the  coal  measures  of  the  defendants, 
and  by  means  of  the  primary  subsidence  or  falling  in  of  the 
lands  between  the  defendants'  land  and  the  plaintiffs'  land, 
which  lands  are  also,  fgr  the  purpose  of  argument,  assumed 
to  have  belonged  to  third  parties,  injury  will  be  occasioned 
also  to  the  plaintiffs'  land.  Now  it  appears  to  me  that  when 
once  you  have  arrived  at  the  conclusions  and  admissions  of 
fact  to  which  I  have  just  alluded,  you  have  a  case  on  which 
there  can  be  no  possible  question.  It  seems  to  me  to  be 
quite  contrary  to  all  principle  and  authority  to  say  that, 
by  reason  of  the  working  by  the  defendants  upon  lands 
which  are  not  adjoining  lands  to  the  land  of  the  plaintiffs, 
and  which,  if  the  intermediate  lands  had  remainea  in  their 
natural  state,  would  not  have  afforded  support  to  the  plain- 
tiffs' land,  there  can  be  a  right  of  action  against  the  defen- 
dants. It  appears  to  me  that  in  the  various  cases,  and  they 
were  all  cited,  I  think,  and  discussed  in  the  case  of  Bower 
V.  Peate  ('),  the  very  essence  of  the  thing  is  that  the  land 
should  be  adjacent ;  that  is,  adjacent  in  the  sense  defined 
by  the  Master  of  the  Bolls. 

Brett,  L.J.:  It  appears  to  me  strange,  but  I  believe  it 
to  be  the  truth,  that  there  is  no  authority  on  the  particular 
point  that  we  have  to  determine,  and  that  it  has  therefore 
to  be  determined  for  the  first  time  in  this  case.  I  assume 
for  the  purpose  of  this  case  that  the  land  lying  intermediate 
between  the  defendants'  land  and  that  wnich  the  plaintiffs 
desire  to  protect  is  in  the  hands  of  other  persons  than  the 

Slaintiffs  or  the  defendants,  and  I  assume  that  if  the  defen- 
ants  work  under  their  own  lands  they  will  cause  damage 
to  the  plaintiffs'  lands,  and  I  further  assume  that  if  the 
defendants  should  not  work  under  their  land  that  no  dam- 
age will  occur  to  the  plaintiffs'  land,  so  that  in  one  sense  it 
will  be  the  act  of  the  defendants  which  will  cause  the  dam- 
age to  the  plaintiffs'  land.  But  then,  as  against  that,  I  take 
the  finding  to  be  that  if  there  had  been  no  working  under 
the  intermediate  land,  working  under  the  defendants'  land 
would  not  damage  the  plaintiffs'  land,  and  it  is  upon  that 
last  finding  that  I  thiuK  this  *case  must  be  deter-  [296 
mined,  because  upon  that  last  finding  the  defendants'  land 
is  brought  within  this  proposition,  that  it  is  land  which  in 
its  natural  state,  and  in  the  natural  state  of  the  plaintiffs' 

O  I  Q.  B.  D.,  821 ;  16  Eng.  R.,  874. 
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land  and  of  the  intermediate  land,  woald  not  be  necessary 
as  a  support  to  the  plaintiffs'  land  at  all.  It  seems  to  me  to 
follow  from  that,  that  if  the  defendants  worked  in  their  own 
land  up  to  the  boundary  when  there  were  no  workings  in 
either  the  plaintiffs'  land  or  the  intermediate  land,  their 
workings  would  have  no  effect  whatever  upon  the  plaintiffs' 
land.  They  would  have  a  perfect  right,  therefore,  under 
these  circumstances,  to  work  up  to  the  limit  of  their  own 
land.  Then  can  that  right  of  tneirs  which  they  have  under 
those  circumstances  be  diminished  by  any  act  done  either 
by  the  plaintiffs  or  by  any  one  for  whose  acts  the  defendants 
are  not  otherwise  responsible.  It  seems  to  me-  that  their 
right  cannot  be  so  diminished.  As  for  their  right  being 
diminished  by  any  act  of  the  plaintiffs  themselves,  I  think 
the  reasoning  of  fearon  Alderson  in  Partridge  v.  Scott  (')  is 
conclusive  to  show  that  the  defendants'  right  could  not  be 
diminished  under  such  circumstances  b;^  reason  of  anything 
done  by  the  plaintiffs  themselves  on  tiieir  own  land.  Well, 
if  that  be  the  case  with  regard  to  the  plaintiffs,  and  we  have 
authority  so  far,  we  have  only  to  go  the  additional  step  of 
saying  that  the  defendants'  right  shall  not  be  diminished 
by  the  act  of  the  intermediate  owner — that  is,  the  act  of  a 
person  for  whose  action  they  are  otherwise  not  at  all  respon- 
sible. They  could  not  prevent  that  owner  working  in  any 
way  he  pleased ;  they  had  no  remedy  against  him  for  word- 
ing in  any  way  he  pleased,  and  therefore,  according  to  the 
ordinary  principles  of  law,  it  seems  to  me  their  right  ought 
not  to  be  diminished  by  the  acts  of  that  person. 

These  are  the  reasons  why  I  think  the  Master  of  the  Rolls' 
proposition  is  a  correct  one,  namely,  that  the  only  acts  of 
the  defendants  in  mining  for  which  they  can  be  responsible 
with  regard  to  adjacent  and  neighboring  owners  are  works 
under  land  which,  if  it  remained  in  its  natural  state  and  the 
other  lands  remained  in  their  natural  state,  would  be  a  sup- 
port to  the  land  of  the  person  complaining. 

I  can  hardly  think  that  this  is  a  relation  of  dominant  and 
servient  tenements,  and  would  rather,  for  myself,  put  it 
297J  that  this  *is  a  relation  between  adjacent  owners, 
which  has  an  attribute  which  is  the  same  as  that  w^hich 
exists  in  the  case  of  the  relation  between  dominant  and  ser- 
vient tenements,  and  that  relation  with  regard  to  the  recip- 
rocal acts  of  the  parties  leads  one  to  the  same  conclusion  as 
that  which  we  have  already  arrived  at ;  although,  therefore, 
this  is  a  case  of  first  impression,  that  is  to  say,  a  case  in  which 
we  have,  after  the  Master  of  the  Rolls,  for  the  first  time,  to 

0)  8  M.  <fr  W.,  220. 
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decide  what  is  the  proper  definition  of  "adjacent  lands,"  I 
think  the  Master  oi  the  Rolls  has  given  a  very  happy  defini- 
tion of  it,  and  one  which  we  ought  to  accept. 

Solicitors :  S?iarpe,  Parker  &  Co,^  agents  for  E.  J.  Hayes, 
Birmingham  \  J.  &  F,  Needham^  agents  for  E.  &  A.  (Jad- 
dick,  West  Bromwich. 

»■  ■      ■ 

See  21  Eng.  Rep.,  833  note;  20  Eng.  Co.,   approving  Jones  v.  Wagner,  66 

Rep..  344  note  ;  16  Eng.  Rep.,  344.  Penn.  St.,  429  ;  Homer  v.  Watson,  79 

The  case  of  Dorrity  tj.  Rapp,  4  Abb.  Penn.  St..  242  ;  Coleman  tJ.  Chad  wick, 

N.C.,  292,  reversing  11  Hun,  374,  re-  80  Penn.  St.  R.,  81. 

f erred  to  20  Eng.  R.,  344,  is  reported  D.  and  M.  each  owned  one-half  of  a 

72  N.  Y.,  807.  dwelling  house.     It  had  been  built  all 

The  right  of  lateral  support  does  not  together ;    two   rooms   on   the   floor, 

extend  bejond  the  soil  in  its  natural  chimney  in  the  middle,  entry  on  the 

condition.     If,  by  reason  of  an  erection  front  side,  from  which  stairs  to  both 

of  a  heavy  wall  upon  his  land,  the  land  chambers,  and  entrance  into  both  rooms, 

sinks  upon  the  removal  of  the  soil  of  D.'s  title  to  his  part  was  under  a  set-off 

the  adjoining  lot,  the  owner  cannot  re-  on  execution.     The  division  was  by  an 

cover  for  any  damage  he  may  thus  imaginary  line  running  through  the 

have  suffered,  else  he  would  abridge  middle  of  the  front  door,  entry,  stairs, 

the  rights  of  his  neighbor  in  the  proper  chimney,  etc.     The  house  was  old  and 

use  of  his  land :    ^rthern  Trans.  Co.  needed    repairs.     M.'s   part  was  not 

«.  Chicago,  7  Reporter,  385,  to  appear  worth  repairing,  but  D.'s  part  was  ten- 

in  99  U.  S.  Rep. ;  Stevenson  «.  Wal-  antable.     The  fire- wards,  upon  view  of 

lace,  27  Gratt.  (Va.),  77;  City  of  Quia-  M.'s  part,  were  of  opinion  that  it  was 

cey«.  Jones,  76  Ills.,  231.  dangerous    for  want  of   repairs,   and 

see  Article,  18  Am.  Law  Reg.,  N.S.,  ordered  it  to  be  repaired,  or  otherwise 

529.  rendered  not  dangerous  on  account  of 

For  cases  as  to  support  of  mines,  see  fire.    M.  took<]own  his  part  to  the  line. 

Freck   «.   Locust   Mountain,   etc.,   86  He  left  half  the  materials  of  the  entry 

Penn.  St  R.,  318  ;  Mine  Hill,  etc.,  «.  for  D.;  sawed  through  the  plate,  girts, 

Lippincott,  86  Penn.  St.  R.,  4^.  stairs,  etc.,  but  did  not  take  down  the 

Tne  owners  of  land  made  a  lease  to  chimney.  He  did  these  things  care- 
certain  lessees  of  all  the  workable  coal  fully,  doing  as  little  damage  as  possi- 
in  a  certain  vein  of  coal.  Afterwards  ble  to  D.'s  part  of  the  house.  Held, 
they  laid  out  lots  of  ground  over  the  that  D.  could  maintain  trespass  against 
vein  and  sold  the  surface.  It  was  held  M. :  Doe  v.  Morrell,  Smith's  K.  H.,  255, 
that  such  lessees  could  not  remove  all  and  elaborate  note, 
the  coal,  but  must  leave  proper  and  See  18  Eng.  R.,  648  note ;  19  Eng. 
sufficient  support  for  the  surface  :  Nel-  Rep.,  290  note ;  and  Nash  «.  Eemp»  12 
son  9.  Miller,  1  Schuylkill  L^.  Rec.,  Hun,  592. 
106,  first  issue,  Com.  Pleas  Schuylkill 
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[6  Chancery  Division,  297.] 
C.A.,  June  11,  1877. 

Floweb  v.  Lloyd. 

[1876    F.     87.] 
Praetie^'^vdgmerU  obtained  by  Fraud — Appeal, 

The  plaintiffii  commenced  an  action  to  restrain  the  defendants  from  infringing 
their  patent,  and  obtained  a  judgment  which  was  reversed  by  the  Court  of  Appeal, 
who  dismissed  the  action  on  tne  ground  that  the  defendants'  process  was  no  inMnge- 
ment  of  the  plaintiffs'  patent.  After  the  order  on  appeal  was  passed  and  entered, 
the  plaintiffs  applied  to  have  the  appeal  reheard  with  n*e8h  evidence,  on  the  groand 
that  when  an  expert  sent  down  by  the  court,  and  whose  evidence  was  in  fact  the 
only  material  evidence  before  the  court  as  to  the  nature  of  the  defendants'  process, 
examined  the  defendants'  works,  the  defendants  had  fraudulently  concealed  from 
him  parts  of  the  process,  so  tliat  he  had  no  opportunity  of  discovering  the  points  in 
which  it  resembled  that  of  the  plaintiffs  : 

Hetd,  that  the  Court  of  Appeal  had  no  jurisdiction  to  rehear  the  appeal,  and  that 
the  remedy  of  the  plaintiffs  was  by  original  action  analogous  to  a  suit  under  the  old 
practice  to  set  aside  a  decree  as  obtain^  by  fraud. 

This  was  a  motion  by  the  plaintifFs,  made  pursuant  to 
special  leave,  that  the  appeal  of  the  defendants  against  the 
decree  of  Vice- Chancellor  Bacon,  dated  the  17th  of  March, 
1877,  might  be  reheard  before  the  Court  of  Appeal,  and  that 
the  plaintiffs  might  be  allowed  to  adduce  further  evidence 
at  such  rehearing,  or  that  the  Court  of  Appeal  would  make 
298]  such  further  or  other  order  with  ^reference  to  the 
matters  in  the  aflSdavits  of  Russell,  Gear,  and  Ellison,  filed 
on  the  6th  of  July,  as  to  the  court  might  seem  meet. 

The  action  was  for  an  injunction  to  restrain  an  alleged 
infringement  by  the  defendants  of  the  plaintiffs'   patent 

Erocess  for  printing  from  lithographic  stones  on  tin  plates, 
during  the  course  of  the  action  an  expert  was  sent  down  by 
the  court  to  inspect  the  process  carried  on  at  the  defendants' 
works,  and  the  account  which  he  gave  constituted  substan- 
tially the  whole  evidence  which  was  before  the  court  at  the 
trial  as  to  what  the  nature  of  that  process  was.  Vice-Chan- 
cellor Bacon,  on  the  17th  of  March,  1877,  decreed  an  injunc- 
tion, but  the  Court  of  Appeal,  on  the  18th  of  May,  reversed 
his  decision,  and  dismissed  the  action,  on  the  ground  that 
the  defendants'  process  was  no  infringement  of  the  plain- 
tiffs' patent, 

Bussell,  Gear,  and  Ellison,  mentioned  in  the  notice  of 
motion,  were  workmen  who  had  recently  been  discharged 
from  the  service  of  the  defendants,  and  had  made  affidavits 
tending  to  show  that  when  the  expert  had  visited  the  works 
the  defendants  had  fraudulently  concealed  parts  of  their 
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process,  so  that  he  had  no  opportunity  of  discovering  in 
what  respects  it  resembled  that  of  the  plaintiffs. 

Sir  H.  Jackson^  Q.C.  {Marriott^  Q.C.,  and  Seeley^  with 
him),  for  the  defendants,  took  the  preliminary  objection 
that  the  Court  of  Appeal,  having  made  a  final  order,  which 
was  now  under  appeal  to  the  House  of  Lords,  had  no  juris- 
diction to  entertain  the  application. 

Kay^  Q.C.  {Aston  Q.C,  and  Macrory^  with  him),  for 
the  plaintiffs:  There  must  be  some  remedy  where  the  court 
has  been  imposed  upon  in  the  way  we  allege.  Und6r  the 
old  practice  a  bill  of  review,  on  the  ground  of  new  matter 
discovered  since  the  decree,  would  have  been  filed :  Daniell's 
Chancery  Practice  (*).  The  Judicature  Act  contains  no 
provision  as  to  reviewing  a  judgment,  but  gives  extensive 
powers  of  appeal,  and  I  submit  tliat  the  proper  remedy  is 
*a  rehearing  on  new  evidence.  Rules  of  Court,  1876,  [299 
Order  lviii,  rule  2,  provides  that  all  appeals  shall  be  by 
way  of  rehearing. 

[James,  L.J.:  That  is  for  the  purpose  of  defining  the 
mode  of  procedure  and  letting  in  fresh  evidence. 

Jessel,  M.B.:  They  are  to  be  by  way  of  rehearing.  Still 
they  are  appeals,  and  we  have  no  original  jurisdiction.] 

If  we  had  made  the  discovery  before  we  came  to  this 
court,  the  court  would  have  heard  the  appeal  with  fresh 
evidence,  and  there  will  be  a  failure  of  justice  if  this  cannot 
be  done  now.  In  Fuller  v.  Willis  (")  a  second  hearing  of  an 
appeal  was  allowed. 

[Jessel,  M.B.:  That  was  under  the  old  practice.  I  find 
nothing  in  the  act  to  give  such  a  power  to  the  Court  of  Ap- 

Eeal  now.  The  old  appeals  in  Chancery  were  rehearings 
efore  a  judge  who  had  original  jurisdiction.] 

Jessel,  M.  B.  :  The  question  which  we  have  to  decide  is 
whether,  final  judgment  having  been  pronounced  by  the 
Court  of  Appeal  dismissing  an  action  with  costs,  the  plain- 
tiff in  that  action  is  entitled  by  motion  to  apply  for  leave 
for  a  rehearing  of  the  appeal  berore  the  Court  of  Appeal  on 
the  ground  of  subsequent  discovery  of  facts  which  show  or 
tend  to  show  that  the  order  of  the  Court  of  Appeal  was 
obtained  by  a  fraud  practised  on  the  court  below. 

If  there  were  no  other  remedy  I  should  be  disposed  to 
think  that  the  relief  now  asked  ought  to  be  granted,  for  I 
should  be  slow  to  believe  that  there  were  no  means  what- 
ever of  rectifying  such  a  miscarriage  if  it  took  place ;  but  I 
am  satisfied  that  there  is  another  remedy.  In  the  first  place 
it  must  be  remembered  that  the  old  practice  remains  where 

(>)  6th  ed.,  p.  1428.  (•)  11  Jur.,  288. 

22  Eng.  Rep.  104 
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not  interfered  with  by  the  new  rules,  and  secondly,  it  mast 
be  remembered  that  all  the  jurisdiction  of  the  old  Court  of 
Chancery  is  transferred  to  the  High  Court  of  Justice.  Now, 
had  the  Court  of  Chancery  any  iurisdiction  to  give  relief  in 
such  a  case  ?  It  plainly  had.  I  will  read  from  the  well- 
known  treatise  of  Lord  Redesdale  (*) :  ''If  a  decree  has 
been  obtained  by  fraud,  it  may  be  impeached  by  original 
bill,"  and  he  goes  on  to  say,  ''without  the  leave  of  the 
300]  court" — but  there  are  *very  few  such  cases,  in  most 
cases  you  must  obtain  leave — "the  fraud  used  in  obtaining 
the  decree  being  the  principal  point  in  issue,  and  necessary 
to  be  established  by  proof  before  the  propriety  of  the  decree 
can  be  investigated.  And  where  a  decree  has  been  so  ob- 
tained the  court  will  restore  the  parties  to  their  former 
situation,  whatever  their  rights  may  be."  So  there  is  no 
doubt  that  under  the  old  practice  you  could  have  brought 
an  original  bill  to  impeach  a  decree  for  fraud,  and  could 
have  got  relief  if  fraud  in  obtaining  the  decree  was  proved. 
There  was  another  totally  different  class  of  cases  where  you 
discovered  subsequent  matter  which  showed  that  the  decree 
was  wrong,  although  there  had  been  no  fraud  in  obtaining  it. 
That  was  called  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  which  brought  the  new  matter  forward,  and  a^in 
enabled  the  court  to  do  justice  and  get  rid  of  the  original 
decree.  That  always  required  leave.  Now  that  being  so, 
supposing  the  Court  of  Appeal  has  no  jurisdiction  to  do 
what  is  now  asked,  there  would  be  means  of  obtaining  jus- 
tice by  an  original  action,  which  either  would  or  would  not 
require  the  leave  of  the  court  according  to  circumstances. 
But  the  leave  to  be  given  when  required  was  always  to  be  ob-  ' 
tained  from  the  court  in  which  the  bill  was  filed,  or  in  which 
the  action  had  been  brought.  Therefore  there  would  be  no 
difficulty  in  the  plaintiff's  way  in  whichever  class  his  case 
ranged.  There  is,  therefore,  no  necessity  for  straining,  if  I 
may  say  so,  the  meaning  of  the  words  which  confer  power 
upon  this  court,  and  we  must  look  simply  at  the  provisions  of 
the  acts  of  Parliament  as  they  stand.  Now,  when  we  look  at 
the  4th  and  19th  sections  of  the  Judicature  Act  of  1873,  it  is 
plain  that  this  court  is  simply  a  Court  of  Appeal  and  noth- 
ing more.  It  has  very  large  powers  conferred  upon  it  with 
reference  to  disposing  of  appeals,  but  beyond  that  it  has  no 
jurisdiction.  The  4th  section  says  this :  "The  said  Supreme 
Court  shall  consist  of  two  permanent  divisions,  one  of 
which,  under  the  name  of  'Her  Majesty's  High  Court  of 
Justice,'  shall  have  and  exercise  original  jurisdiction,  .  .  . 

O  5th  ed.,  pp.  112,  113. 
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and  the  other  of  which,  under  the  name  of  'Her  Majesty's 
Court  of  Appeal,'  shall  have  and  exercise  appellate  juris- 
diction with  such  original  jurisdiction,  as  hereinafter  men- 
tioned, as  may  be  incident  to  the  determination  of  any 
appeal."  Therefore,  if  this  court  has  once  determined  an 
appeal,  *it  has  no  further  iurisdiction.  Then  the  [301 
19th  section  says,  "The  said  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  appeals  from 
any  judgment  or  order,  save  as  hereinafter  mentioned,  of 
Her  Majesty's  High  Court  of  Justice,  or  of  anv  judges  or 
judge  thereof,"  and  then  further  on — ''For  all  the  purposes 
of  and  incidental  to  the  hearing  and  determination  of  any 
appeal  within  its  jurisdiction,  and  the  amendment,  execu- 
tion, and  enforcement  of  any  judgment  or  order  made  on 
any  such  appeal,  and  for  the  purpose  of  every  other  au- 
thoritjr  expressly  given  to  the  Court  of  Appeal  by  this  act, 
the  said  Court  of  Appeal  shall  have  all  the  power,  authority, 
and  jurisdiction  by  this  act  vested  in  the  High  Court  of 
Justice."  Therefore  the  original  jurisdiction  is,  as  regards 
the  Court  of  Appeal,  limited  to  that  which  is  necessary  for 
the  determination  of  any  appeal,  and  the  amendment,  ex- 
ecution, and  enforcement  of  any  order  made  on  such  appeal. 

That  being  so,  it  appears  to  me  that  this  motion  is  not 
within  the  jurisdiction  of  the  Court  of  Appeal,  and  must  be 
refused. 

James,  L.J.:  I  am  of  the  same  opinion.  It  is  very  im- 
portant, as  I  have  said  more  than  once,  that  this  court 
should  set  the  example  to  other  bodies  of  obeying  the  law, 
and  that  we  here  sitting  as  a  court  of  appellate  jurisdiction 
*  should  not  attempt  to  enlarge  that  jurisdiction  beyond  what 
Parliament  has  cnosen  to  give.  It  is  beyond  all  question 
that  we  are  made  a  Court  of  Appeal,  and  a  Court  of  Appeal 
only,  with  incidental  original  jurisdiction  for  the  purpose 
of  exercising  that  appellate  jurisdiction.  That  is  our  sole 
power.  It  seems  to  me  to  have  been  intentionally  provided 
Dy  the  act  that  we  should  not  be  part  of  the  Hign  Court. 
We  are  part  of  the  Supreme  Court.  The  High  Court  is  one 
thing,  and  the  Court  of  Appeal  is  another,  and  we  have  no 
power  to  make  any  order  of  or  for  the  High  Court  except 
by  way  of  substituting  a  proper  order  for  an  order  which 
we  think  has  been  improperly  made  by  the  High  Court. 
Therefore  I  think  we  have  no  original  jurisdiction  in  this 
matter  which  can  enable  us  to  entertain  the  motion. 

I  agree  with  what  has  been  said  by  the  Master  of  the 
Rolls,  that  in  the  case  of  a  decree  (or  judgment  as  we  call 
it  now)  being  ^obtained  by  fraud  there  always  was    [302 
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power,  and  there  still  is  power,  in  the  courts  of  law  id  this 
country  to  give  adequate  relief.  But  that  must  be  done  by 
a  proceeding  putting  in  issue  that  fraud,  and  that  fraud  only. 
You  cannot  go  to  your  adversary  and  say,  "You  obtained 
the  judgment  by  fraud,  and  I  will  have  a  rehearing  of  the 
whole  case  "  until  that  fraud  is  established.  The  thing  must 
be  tried  as  a  distinct  and  positive  issue  ;  '*yon"  the  defen- 
dants or  "you"  the  plaintiflf  "obtained  that  judgment  or 
decree  in  your  favor  by  fraud ;  you  bribed  the  witnesses, 
you  bribed  my  solicitor,  you  bribed  my  connsel,  von  com- 
mitted some  fraud  or  otiier  of  that  kind,  and  I  asK  to  have 
the  indgment  set  aside  on  the  ground  of  fraud."  That 
would  be  tried  like  anything  else  bv  evidence  properly 
taken  directed  to  that  issue,  and  wholly  free  from  anS 
unembarrassed  by  any  of  the  matters  originally  tried.  That 
was  the  old  conrse  of  the  law,  and  there  seems  to  be  no 
reason  why  that  should  not  be  now  followed ;  and  if  it  is 
true  that  there  was  a  frand  practised  upon  the  court,  by 
which  the  court  was  induced  to  make  a  wrong  decree,  the 
way  to  obtain  relief  will  be  to  bring  a  fresh  action  to  set 
aside  the  decree  on  the  ground  of  fraud. 

Baogallay,  L.J.:  Durin;^  the  argument  of  the  matter  I 
felt  great  hesitation  in  negativing  the  proposition  that  there 
was  jurisdiction  in  this  court  to  rehear  an  appeal  in  which 
a  judgment  has  been  pronounced  and  entered  up  which  was 
obtained  by  fraud  on  the  part  of  those  in  whose  favor  it 
was  pronounced.  I  felt  this  hesitation  mainly  because  I  did 
not  see  my  way  clearly  to  any  mode  by  which  justice  could 
otherwise  be  done.  But,  upon  further  consideration  of  the 
case,  I  think  that  justice  can  be  done  by  adopting  a  course* 
analogous  to  that  taken  under  the  old  practice,  where  when 
a  decree  had  been  obtained  by  fraud  a  bill  was  filed  in  the 
original  court  in  which  the  suit  had  been  brought  for  the 
purpose  of  setting  the  decree  aside.  I  therefore  do  not  see 
any  reason  to  dissent  from  the  view  expressed  by  the  other 
members  of  the  court. 

Solicitors :   G.  IT.  K.  Msher  ;  Flower  <6  Nussey, 

The  judgment  of  any,  even  the  high-  See  Sanborn  «.  Sanborn,  11  Grant's 

est,  court  maj  be  attacked  and  over-  Chy.,  123. 

thrown,  even  collaterally,  as  between  ^diana  :    Scranton  v.  Stewart,  52 

the  parties  thereto,  on  the  ground  that  Ind.,  68  ;  Harbaugh  «.  Hohn,  52  Ind., 

it  was  frandulently  obtained.  243. 

Alabama :    Eslava    9.    Eslava,    50  Ireland :    See  King  «.  Malcolmson, 

Ala..  33.  Irish  R.,  10  £q.,  220,  reversing  9  id., 

Canada,  Upper  :    Wilson  «.  Hodg-  429. 

son.  14  Grant's  Cliy.,  543  ;  Merritt  v.  Maine  i    Holmes  v.  Holmes,  68  Me., 

Shaw,  15  Grant's  Chy-,  821.  420. 
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Mamachusetts :    Chapin  v.  Waters,  Bought  to  attack  it  on  account  of  facts 

110  Mass.,  195.  'which  ought  therein  to  have  been  set 

Missouri  :    Hjggins    v.   Pittzer,   49  up  as  a  defense,  otherwise  it  seems  to 

Mo.,  152.  us  contrary  to  the  current  of  authority. 

New   York  :    Mandeville    v.    Rey-  The  latter  ground  is  well  established  : 

nolds,  68  N.  Y..  528,  542-6  ;  Dobson  v.  Mandeville  u.  Reynolds,  68  N.  Y.,  546, 

Pearce,  12  N.  Y.,  156  ;  Clark  v.  Under-  and  cases  cited.     The  case  of  Smith  t?. 

wood,   17  Barb.,  202;   O'Mahoney  v.  Nelson  i&  not  even  referred  to  in  Man- 

Belmont,  62  N.  Y.,  133.  145;  Davour  deville  u.  Reynolds. 

o.  Fanning,  4  Johns.  Chy. ,  199  ;  Dolan  In  lotoa  it  has  also  been  held,  that  it 

V.   Mayor,   62  N.   Y.,  472;    State   v.  is  not  competent  to  collaterally  attack  a 

Phoenix  Bank,  33  N.  Y.,  9,  25,  affirm-  judgment  on  ^he  ground  of  fraud  in  its 

ing  7  Bosw.,  20— one  opinion  in  the  procurement,   when   it   is   offered   in 

case,  N.  Y.  Exch.  Co.  v.  De  Wolf,  re-  another  action  as  instrument  of  evi- 

f erred  to  33  N.  Y.,  25,  is  reported  81  dence  only:  Smith  v.  Smith,  22  Iowa, 

N.  Y.,  273.  516. 

But  see  People  v.  Downing,  4  Sandf.,  The  fraud  which  vitiates  a  judgment 

189.  consists  of  acts  or  omissions  whereby 

Pennsylvania :    Bauer's  Appeal,  5  the  court  is  deceived,  and  in  conse- 

W.  &  S.,  473 ;  Woodward  «.  Schmitts,  qnence  a  judgment  is  given  different 

5  Phila.  Rep.,  152 ;  Baird  v.  Campbell,  from  what  would  otherwise  have  been 

4  W.  &  S.,  191 ;    Drexel's  Appeal,  6  gi^en.     The  fact   that    the    evidence 

Penn.  St.,  282;  Johnson's  Appeal,  9  upofa  which  a  judgment  was  founded 

Penn.  St.,  416.  was  false,  does  not  justify  the  bringing 

See  Marr's  Appeal,  78  Penn.  St.  R.,  of  another  action  for  the  same  cause  of 

66  ;  Ransley  v,  Stott,  26  Penn.  St.  R.,  action  set  up  in  the  first :  Verplanck  v, 

126.  Van  Buren,  11  Hun,  828,  distinguish- 

A  decree  of  sale  by  the  chancery  ing  State  v.  Phcenix  Bank,  33  N.  Y.,  25. 

court  will  be  set  aside  as  void  upon  a  Evidence   tending   to  show  that  a 

bill  filed  for  that  purpose,  where  it  former    judgment    was   obtained    by 

appears    that   the  defendant   was   of  fraud  and  perjury  is  incompetent.     It 

weak  mind,  incapable  of  transacting  cannot  be  impeached  collaterally,  nor 

business,  and  unable  to  guard  himself  can  the  same  facts  be  retried.    The 

against  the  importunity  or  undue  in-  remedy  of  the  party  is  by  application 

fluence    of    complainant :    Mabry    «.  for  a  retrial  or  other  relief  in  the  ac- 

Churchwell,   1  Lea  (Tenn.),  416,  ap-  tion  wherein  the  jud^ent  was  ren- 

proving  Cradock  v.  Cabiness,  1  Swan,  dered  :   Krekeler  v.  Ritter,  62  N.  Y. , 

474.  372. 

Where  the  guardian  for  infant  def en-  .  The   distinction   between   cases    in 

dants,  being  notified,  did  not  appear  at  which  judgments  may,  and  those  in 

the  hearing,  and  their  interests,  which  which  they  may  not,   be   impeached 

were  not  fully  ascertained,  were  not  collaterally,  may  be  stated  thus  :  They 

represented,  tne  court  refused  to  pro-  may  be  impeached  by  facts  involving 

nounce  a  decree  in  their  absence,  re-  fraud  or  collusion,  but  which  were  not 

moved  the  euardian,  appointed  another  before  the  court  or  involved  in  the 

in  his  stead,  and  directed  the  cause  to  issue  or  matter  upon  which  the  judg- 

l>e  again  brought  on  :  Sanborn  v.  San-  ment  was  rendered.     They  may  not  be 

bom,  11  Grant's  (U.C.)  Chy.,  123.  impeached  for  any  facts,  whether  in- 

Thougli  not  for  mere  suspicion  of  volving  fraud  or  collusion  or  not,  or 
fraud,  or  where  there  was  a  good  de-  even  perjury,  which  were  necessarily 
fense  to  the  action,  of  which  the  defen-  before  the  court  and  passed  upon  :  The 
dant  omitted  to  avail  himself,  if  the  Acorn,  2  Abb.  U.  S.  Rep.,  435 ;  Fish- 
facts  were  known,  or  might  with  rea-  back  v.  Woodruff,  51  Ind.,  102 ;  Rans- 
sonable  diligence  have  been  ascertained  ley  v.  Stott,  26  Penn.  St.  R.,  126; 
by  him  :  Smith  «.  Nelson,  62  N.  Y.,  Ross  v.  Wood,  70  N.  Y.,  8,  affirming 
286.  8  Hun,   185;   Holbrook  v,   Holbrook, 

This  case  may  possibly  be  sustained  114  Mass.,  568 ;  Dunlap  v.  Glidden,  31 

on  the  ground  that  there  was  nothing  Maine,  435  ;   U.  S.  «.  Throckmorton, 

in  the  pleadings  authorizing  the  party  98  U.  S.  Rep.,  61. 

to  attack  it  for  fraud,  or  that  it  was  It  is  no  ground  of  action  that  one 
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party  to  a  reference  made  a  fraadalent  consent  of  his  widow,  no  inquiry,  so 

representation  to  the  arbitrator,  where-  far  as  htr  rights  are  involFed,  can  be 

by  he  awarded  to  the  other  party  less  had  toaching  the  yalidity  of  the  sale, 

^lian  he  would  otherwise  have  done  :  if  made  pursuant  to  the  decree  and  ap- 

Blagrove   v.  Bristol,  etc.,   1   Hurl.   &  proved  by  the  court,     llie  title  of  a 

Norm.,   8G9 ;    Morewood  «.    N.   Y.,  6  purchaser  at    a    judicial    sale  is    not 

How.  Pr. ,  886.  affected  by  an  order  of  the  court  touch - 

The  report  of  a  referee  assessing  the  ing  the  investment  of   the  purchase 

damages  in  consequence  of  an  injunc-  money :  Knotts  «.  Steams,  91  U.  S.  K., 

tion   when  duly  confirmed,  is,  in  the  188. 

absence  of  fraud,  conclusive  upon  the  Where  an  account  is  asked  on  the 

sureties  to  the  undertaking  g^ven  on  ground  of  fraud,  it  is  not  sufficient  to 

the  granting  of  the  injunction  although  charge  fraud  in   general  terms  ;    par- 

they  had  no  notice  of  the  proceedings,  ticular  acts  of  fraud  should  be  stated. 

It  is,  however,   the  safer  and  fairer  Fraud  without  damage  is  no  ground 

course    to  five  the    sureties    notice :  for  relief  at  law  or  in  equity :  Marr's 

Jordan  «.  Volkenning,  72  N.  Y.,  300 ;  Appeal,  78  Penn.  St.,  66. 

McAllister  «.  Clark,  ^  Ills.,  286.  Fraud  used  in  obtaining  a  decree. 

Sureties  are  not  concluded  by  a  judg-  being  the  principal  point  in  issue,  must 

ment  against  their  principal,  but  in  an  be    established    by  proof   before    the 

action  against  them  as  sureties  they  propriety  of  the  decree  can  be  investi- 

may  set  up  fraud  and  collusion  on  the  gated  :  Marr's  Appeal,  78  Penn.  St.  R., 

part  of  their  principal,  by  which  to  in-  66  ;   Smith  v.  Nelson,  62  N.  Y.,  286; 

crease  their  liability  as  sureties :   An-  Caldwell  «.  Fifield,  24  N.  Jv  Law,  150. 

nett  9.  Terry,  85  N.  Y.,  256;  Thomas  Proof  that  an  affidavit  on  which  a 

«.  Hubbell,  85  N.  Y.,  120,  15  N.  Y.,  judgment  by  confession  was  entered 

405.  was  untrue,  will  not  render  the  judf- 

A    gross     exaggeration    of    value,  ment  void :  Denn  9.  Gaston,  24  N.  J. 

knowingly  and    wilfully  made   by  a  Law,  818. 

party  as  a  witness  in  the  absence  of  the  No  action  will  lie  against  a  person 

adverse  party,  is  sufficient  evidence  of  in  this  state  for  suborning  a  witness  to 

fraud  to  invalidate  a  judgment  or  as-  swear  falsely  in  a  cause  in  another 

sessment  of  damages:   Jordan  9.  Vol-  state,  whereby  a  judgment  was  given 

kenning,  72  N.  Y.,  800.  against   the  defendant    in  that  sUte 

A  judgment  upon  a  void  instrument  contrary  to  the  truth  and  justice  of  the 

cannot  l^  attacked  collaterally,  because  case  :  Smith  v,  Lewis,  8  Johns.,  157. 

the  judgment  establishes  its  validity,  So,  also,  though  case  was  in  the  state 

and  cannot  be  collaterally  impeached  in  which  suit  was  brought :  Bostwick 

except  for  fraud  :  Butterfield's  Appeal,  v.  Lewis,  2  Day,  447. 

77  Penn.,  197.  See    also    Page    «.    Camp,    Eirby 

Though  see  Higgins  9.  Peltzin,  49  (Conn.),  7. 
Missouri,  152.  An  action  does  not  lie  against  a  wit- 
Otherwise  as  to  a  third  party,  as  a  ness  merely  from  accidental  or  unin- 
creditor  of  one  of  the  parties  :   Matter  tentional  false  evidence  on  his  part,  if. 
of  Second  National  Bank,  85  Penn.  St.  for  want  of  memory  or  mere  inadvert- 
K. ,  528.  ence,  he  should  fail  to  state  all  the  mate- 
Though  a  subsequent  judgment  cred-  rial  facts  in  his  knowledge,  he  cannot 
itor  cannot  attack  a  judgment  merely  be  held  in  any  form  of  pn^eeding.     He 
because  it  is  erroneous  :  Miners,  etc.,  will  not  be  liable  merely  because  from 
«.  Roseberry,  81  Penn.  St.  K.,  809.  carelessness  he  may  make  a  false  sute- 
It  has  been  held  that  where  both  par-  ment:  Bell  «.  Senneff,  88  Ills.,  123; 
ties  were  guilty  of  a  fraud  upon  the  Dunlap  v.   Olidden,   81    Maine,   485; 
court,  as  in  an  action  for  divorce,  tJiey  Grove  v.  Bradenburg,  7  Blackf.  (Ind.), 
could  not  impeach  it  for  fraud  :  Davis  234  ;  Revill  e.  Petit,  8  Metcalfe  (Ey.), 
V.  Davis.  61  Maine,  895.  814;   Curtis  «.   Fairbanks,   16   N.  IL, 
Where,  upon  a  bill  filed  for  that  pur-  542  ;  McCafferty  t».  O'Brien,  1  CLncin- 
pose  in  the  proper  court  by  the  guar-  nati  Superior  Court  Rep.,  64. 
dian  of  infants,  a  decree  for  the  sale  of  So  an  action  does  not  lie  against  a 
the  real  property  whereof  their  father  witness  for  knowingly  and  intention- 
died    seised,   was    obtained   with    the  ally  falsely  swearing  against  a  party. 
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and  thereby  procuring  a   jadgment :  Wise.,   504;    Stowell   v.   Eldred,    86 

Damport  v.   Simpson,   Cioke  Eliz.  (2  Wise,  616,  633-6. 
Croke),  520  ;  Cunningham  v.  Brown,        The  general  rule  is,  that  a  new  trial 

18  Verm. ,  123 ;    Eyres  v.  '  Sedgwick,  will    not    be   granted  on    account  of 

Cro.  James  (3  Croke),  601 ;  Abbott  «.  alleged  perjury  of  a  witness  until  con- 

Hahr,  8  Pinney  (Wise),  198,  S.  C,  8  viction  of  the  witness.     His  admission 

Chandl.,  210;   McCafiferty  v.  O'Brien,  of  his  perjury  is  not  sufficient,  where 

1  Cincinnati  Superior  Court  Rep. ,  64.  one  of  the  unsuccessful  parties  made 

Though  in  Wisconsin,  where  a  party  admissions  on  the  trial  to  about  the 

had  obtained  a  judgment  by  perjury,  same  effect  as  the  testimony  of  the 

the  court  stayed  all  proceedings  upon  witness  sought  to  be  falsified :  Holtz  d. 

the  judgment ;   Stowell  «.  Eldred,  26  Schmidt,  44  N.  Y.  Superior  Ct.  R.,  827. 


[6  Chancery  Division,  S03.] 
C.A.,  July  7,  12,  1877. 
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Partnernhip— Participation  in  Profitit — Interett  in  ProfiU  hy  way  of  Security — Te9t  of 

Partnerthip — Intention, 

A  father,  whose  son  was  about  to  become  a  member  of  Lloyd's  and  to  commence 
the  business  of  an  underwriter,  became  security  for  him,  in  compliance  with  the 
rules  of  Lloyd's,  to  the  amount  of  £10,000.  The  son  executed  a  written  agreement, 
which  contained  a  recital  of  the  security  given  by  the  father,  and  by  which  the  son 
covenanted  with  the  father  (inter  alia)  that  S.,  and  no  other  person,  should  under- 
write at  Lloyd's  in  the  name  of  the  son ;  that  S.  should  be  paid  £200  a  year  and  one- 
fifth  of  the  net  profits  of  under  writing ;  that  the  father  should  be  at  liberty  to 
withdraw  the  whole  of  his  security  on  notice  being  given  to  the  son  and  other 
necessary  parties,  and  immediately  after  such  notice  S.  should  cease  to  underwrite 
for  the  son  or  in  his  name ;  and  that  half  the  net  profits  of  underwriting,  deducting 
the  share  of  S.,  should,  together  with  £26  per  annum,  be  considered  as  owing  and 
should  be  paid  to  the  father  by  the  son.  The  business  was  carried  on  in  the  son's 
name  alone,  the  creditors  not  knowing  that  the  father  was  in  any  way  connected 
with  it : 

Held,  that  no  partnership  was  constituted  between  the  father  and  the  son. 

Participation  in  profits  is  not  conclusive  evidence  of  the  existence  of  a  partner- 
ship, it  is  very  cogent  evidence,  and,  if  it  stands  alone,  may  be  conclusive  evi- 
dence of  a  partiftrship.  But  the  effect  of  participation  in  profits  may  be  outweighed 
by  other  circumstances. 

Pooley  V.  J}river  Q)  discussed. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Murray,  sitting  as  Chief  Judge  in  Bankruptcy. 

In  September,  1871,  Charles  William  Howard,  who  had 
previously  been  an  officer  in  the  army,  was  desirous  of 
becoming  a  member  of  Lloyd's  and  of  commencing  busi- 
ness as  an  underwriter.  For  this  purpose  it  was  necessary, 
according  to  the  rules  of  Lloyd's,  that  he  should  find  se- 
curity for  the  payment  of  any  losses  which  might  be  incurred 
in  the  business.  His  father,  Mr.  Charles  Howard,  agreed  to 
find  the  security  for  him,  and  to  do  this  he  transferred  into 
the  joint  names  of  himself,  his  son,  and  Mr.  C.  B.  Stephen- 

(1)  6  Ch.  D.,  458;  ante,  p.  214. 
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son,  the  secretary  of  Lloyd's,  £6,000  Scinde  Railway  Stock, 
and  executed  a  deposit  bond  to  secure  all  underwriting 
losses  incurred  in  the  son's  business,  which  losses  Were,  if 
304]  not  otherwise  paid,  to  be  *raised  and  paid  by  means 
of  a  sale  of  a  sufficient  part  of  the  railway  stock,  the  re- 
mainder of  which,  after  satisfaction  of  those  losses,  was  to 
be  retransferred  to  him  upon  his  ceasing  to  be  security  for 
his  son.  He  also,  by  way  of  further  security,  signed  a 
guarantee  bond  for  £5,000  to  the  secretary  of  Lloyd's  to 
secure  the  payment  of  the  son's  underwriting  losses  beyond 
the  value  of  the  railway  stock.  The  son  was  accordingly 
admitted  a  member  of  Lloyd's  in  September,  1871,  and 
commenced  the  underwriting  business,  which  was  carried 
on  in  his  name  alone.  On  the  4th  of  January,  1872,  an 
agreement  in  writing  was  entered  into  between  the  father 
and  the  son.  It  contained  a  recital  that  the  father  had  be- 
come security  for  the  son  by  depositing  £5,000  East  India 
Railway  Stock  in  the  names  of  himself,  the  son,  and  C.  B. 
Stephenson,  as  well  as  by  a  further  bond  of  £5,000,  in  order 
to  enable  the  son  to  become  an  underwriter  at  Lloyd's,  and 
had  also  borrowed  the  sum  of  £200  at  interest,  to  be  placed 
to  the  account  of  the  son  at  the  Imperial  Bank  (the  receipt 
of  which  sum  of  £200  the  son  did  thereby  acknowledge), 
and  it  was  thereby  witnessed  that  in  consideration  of  the 
premises  the  son  did  thereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  father,  his  ex- 
ecutors and  administrators,  in  the  manner  following : — 

'*  (1.)  Mr.  S.  H.  Hewitt  and  none  other  shall  underwrite 
at  Lloyd's  in  the  name  of  the  said  C.  W.  Howard. 

"(2.)  The  said  S.  H.  Hewitt  shall  be  paid  the  sum  of 
£200  a  year  by  quarterly  instalments,  together  with  one- 
fifth  part  of  the  net  profits  of  underwriting. 

"  (3.)  The  said  Charles  Howard  shall  be  at  liberty  to  with- 
draw the  whole  of  the  aforesaid  security  on  notice  being 
given  by  him  or  his  agent  to  the  said  C.  W.  Howard  and 
other  necessaryparties ;  and  immediately  after  such  notice 
the  said  S.  H.  Hewitt  shall  cease  to  underwrite  for  the  said 
C.  W.  Howard,  or  in  his  name  ;  and  the  said  C.  W.  How- 
ard will,  when  permitted  so  to  do  by  the  rules  of  Lloyd's, 
immediately  retransfer  the  said  £5,000  East  India  Railway 
Stock,  or  the  portions  of  it  which  may  remain,  into  the 
name  of  the  said  C.  Howard,  or  his  assigns,  and  the  bond 
of  the  said  C.  Howard  for  the  sum  of  £5,000  as  aforesaid 
shall  be  cancelled. 

"(4.)  The  said  C.  W.  Howard  shall  not  until  all  his  just 
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debts  *are  paid  expend  a  greater  sum  than  £200  per    [305 
annum  on  his  living  and  other  personal  expenses. 

"(5.)  One  half  of  the  whole  of  the  said  net  profits  of  un- 
derwriting, deducting  therefrom  the  share  of  tne  said  S.  H. 
Hewitt,  shall,  together  with  the  sum  of  £25  per  annum,  be 
considered  as  owing  and  shall  be  paid  to  the  said  C.  How-' 
ard,  or  his  agent  or  assigns,  by  the  said  C.  W.  Howard. 

''(6.)  The  said  C.  W.  Howard  shall  not  pay  or  become 
answerable  for  the  debt  or  debts  of  any  one,  nor  give  or 
otherwiser  alienate,  nor  lend  or  put  out  at  interest,  or  specu- 
late with  any  sum  of  money  which  he  may  possess  or  be 
entitled  to,  unless  and  until  all  his  just  debts  are  paid. 

''(7.)  The  said  C.  W.  Howard  shall,  when  required  by 
the  said  C.  Howard  or  his  agent,  immediately  repay  to  the 
said  C.  Howard  the  sum  6t  £2(](0  and  interest  thereon. 

"(8.)  The  said  C.  W.  Howard  shall  keep  his  account  as 
underwriter  at  the  said  bank,  distinct  from  his  account  as 
broker,  and  his  said  account  as  underwriter  shall  on  demand 
be  liable  to  inspection  by  the  said  C.  Howard  or  his  agent, 
and  a  copy  of  the  said  account  duly  forwarded  by  the  said 
C.  W.  Howard. 

*'(9.)  The  said  underwriting  account  shall  not  be  touched 
by  the  said  C.  Howard  or  the  said  C.  W.  Howard,  but 
when  such  account  shall  exceed  £500,  and  not  before,  the 
said  C.  W.  Howard  maj^,  on  consent  given  by  the  said  C. 
Howard  or  his  agent,  withdraw  such  a  sum  of  money  from 
the  said  account  as  may  be  agreed  upon  for  himself,  and 
shall  at  the  same  time  withdraw  an  equal  sum  and  pay  the 
same  to  the  said  C.  Howard  in  his  account." 

Though  this  agreement  wsls  expressed  to  be  made  between 
the  father  and  the  son  it  contained  no  covenant  on  the  part 
of  the  father,  and  was  executed  by  the  son  alone. 

The  underwriting  business  was  carried  on  in  the  name  of 
the  son  alone,  the  creditors  not  knowing  anything  of  the 
father's  connection  with  it,  except  the  fact  that  he  had  be- 
come surety  for  the  son.  The  father  received  the  dividends 
of  the  railway  stock,  or  of  such  part  of  it  as  was  not  re- 
quired for  the  payment  of  losses  incurred  in  the  business. 
The  son  carried  on  also  in  his  own  name  two  other  busi- 
nesses: the  one  that  of  an  insurance  broker,  the  other 
*that  of  a  carrier.  The  father  had  no  connection  [306 
with  either  of  those  businesses.  In  February^  1876,  the 
son  filed  a  liquidation  petition,  and  was  afterwards  adjudi- 
cated a  bankrupt.  The  father  claimed  to  be  entitled,  as  a 
partner  in  the  underwriting  business,  to  collect  the  assets  of 
that  business,  and  to  apply  them  in  discharging  its  debts. 
22  Eng.  Rep.  104 
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The  trustee  in  the  bankruptcy,  on  the  other  hand,  claimed 
a  right  to  receive  those  assets,  and  to  apply  them  as  part  of 
the  estate  of  the  bankrupt  in  paying  all  his  creditors  pari 
passu. 

The  Rejjistrar  held  that  the  father  was  a  partner  in  the 
underwriting  business,  and  was  therefore  entitled  to  that 
which  he  claimed.     The  trustee  appealed. 

Benjamin,  Q.C.,  and  Horner^  for  the  trustee  :  The  agree- 
ment of  January,  1872,  did  not  constitute  a  partnership ; 
the  object  was  only  to  indemnify  the  father  against  the  se- 
curity which  he  had  given  for  the  son.  The  father  had  no 
right  to  a  share  of  the  profits  grid  profits  ;  it  was  to  be  con- 
sidered as  ''owing"  to  him.  The  language  is  applicable  to 
the  relation  of  debtor  and  creditor,  not  to  that  of  partners. 
One  partner  does  not  "owe"  to  the  other  his  share  in  the 
profits  of  the  firm ;  it  is  a  debt  from  the  firm.  The  son 
was  dominus  of  the  whole  business  which  was  carried  on 
in  his  name  alone.  Bramwell,  B.,  in  Holme  v.  Hammond{^)^ 
adopts  with  approval  the  explanation  of  the  e£fect  of  Cox  v. 
Hickman{^)y  given  by  O'Brien,  J.,  in  Shaw  v.  (7att("),  "that 
a  partnership,  even  as  to  third  parties,  is  not  constituted  by 
the  mere  fact  of  two  or  more  persons  participating  or  being 
interested  in  the  net  profits  of  a  business ;  but  that  the  ex- 
istence of  such  partnership  implies  also  the  existence  of  such 
a  relation  between  those  persons  as  that  each  of  them  is  a 
principal  and  each  an  agent  for  the  others."  In  the  present 
case  it  is  impossible  to  say  that  the  father  was  the  agent  of 
the  son  in  the  business.  The  judgment  of  Lord  Cran worth 
in  Cox  V.  Hickmani^)  shows  that  this  is  a  correct  statement 
of  the  principle.  The  judgment  9f  Lord  Blackburn  in  Bui- 
307]  ^^  V.  Sharp  {^\  a  case  very  like  the  *present,  con- 
firms this  view.  One  partner  certainly  cannot  owe  the 
other  his  share  of  the  profits  ;  it  belongs  to  him  already. 

[Cotton,  L.J.:  You  would  say  that  the  clause  in  this 
agreement,  which  deals  with  the  father's  shar6  of  profits, 
originates  his  interest  in  them,  and  does  not  merely  define 
the  quantum  of  interest  already  belonging  to  him  as  a 
partner.] 

The  question  whether  the  relation  of  partnership  exists 
must  depend  on  the  real  intention  and  contract  of  the  par- 
lies, the  right  to  participate  in  profits  being  a  strong  test: 
Mollwo^  March  &  Co.  v.  Court  of  Wards  (*).     There  a  firm 


(>)  Law  R<»p.,  7  Ex.,  218,  230. 
(«)  8  H.  L.  C,  268. 
(«)  16  Ir.  C.  L.  Rep.,  857,  376. 
(*)  8  H.  L.  C,  304,  306. 


(»)  Law  Rep.,  1  C.  P.,  86,  112, 
(•)  Law  Rep,,  4  P.  C,  419,-4  Eng,  R., 
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of  British  merchants  at  Calcutta,  in  consideration  of  moneys 
advanced  and  to  be  advanced  to  them  by  a  Hindoo  Rajah, 
agreed  to  carry  on  the  business  subject  to  his  control  in 
several  particulars,  and  that  he  should  receive  a  commis- 
sion of  20  per  cent,  on  the  profits  of  the  firm  until  the  debt 
due  to  him  should  be  paid  oflf,  with  12  per  cent,  interest  on 
cash  advances,  and  it  was  held  that  he  was  not  a  partner. 
The  intention  of  the  parties  and  all  the  surrounding  circum- 
stances must  be  looked  at :  Hoss  v.  Parkyns  (*) ;  Pooley  v. 
Driver  (').  Applying  these  principles  to  the  present  case, 
it  is  clear  that  the  father  was  only  taking  a  security,  and 
that  no  partnership  was  constituted.  In  Pooley  v.  Driver 
the  Master  of  the  Kolls  held  that  the  parties  meant  to  be  de 
facto  partners,  but  to  escape  the  liabilities  of  partners. 
There  is  no  pretence  for  coming  to  that  conclusion  in  the 
present  case. 

De  Gex^  Q.C.,  and  C.  H.  Turner^  for  the  father:  The 
test  is  this.  Is  there  a  simple  participation  in  profits  and 
nothing  more  %  If  that  is  all,  a  partnership  is  constituted. 
That  is  so  here.  In  Cox  v.  Hickman  (")  there  was  in  effect  a 
mortgage  of  the  business  to  the  creditors  of  the  persons  who 
had  been  carrying  it  on.  Waugh  v.  Carver  {)  has  never 
been  overruled.  In  all  the  other  cases  relied  upon  by  the 
appellant  the  participation  in  profits  was  not  pure  and  sim- 
ple ;  it  was  by  way  of  security  for  a  debt.  Another  wav  of 
putting  the  test  is  this,  Is  .the  business  carried  on  on  behalf 
of  the  alleged  partner?  If  so,  the  allegation  *is  [308 
proved.  This  is  the  way  Lord  Wensleydale  expressed  it  in 
Cox  V.  Hickman  (').  Interference  in  the  management  of  the 
business  is  not  necessary ;  a  dormant  partner  never  inter- 
feres. In  the  present  case  neither  father  nor  son  controlled 
the  business ;  it  was  managed  by  an  agent  for  them  both. 
It  was  no  more  the  business  of  the  one  than  of  the  other. 
In  MollwOy  March  &  Co,  v.  Court  of  Wards  (*)  the  Rajah 
was  only  a  mortgagee.  The  judgment  of  the  Privy  Council 
was  founded  on  the  fact  that  he  had  no  interest  in  the 
profits  qud  profits.  The  court  relied  on  the  distinction 
stated  by  Lord  Eldon  in  Ex  parte  Hamper  (').  In  Cox  v. 
Hickman  there  was  a  trust  of  the  profits.  Lord  Blackburn's 
judgment  in  Bullen  v.  Sharp  is  clearly  in  our  favor.  He 
8ays("):  "The  true  question  is,  as  stated  by  Lord  Cran- 
es Law  Rep.,  20  Eq.,  881.  (•)  Law  Rep.,  4  P.  C,  419 ;  4  Eng.  R., 
(•)  5  Ch.  D..  468.  121. 
(»)  8  H.  L.  C,  268.  O  17  Ves,,  408,  412. 
(«)  2  H.  Bl,  286.  (»)  Law  Rep.,  1  0.  P..  112. 
(»)  8  H.  L.  C,  812,  818. 
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worth,  whether  the  trade  is  carried  on  on  behalf  of  the  per- 
son sought  to  be  charged  as  a  partner,  the  participation  in 
the  prohts  being  a  most  important  element  in  determining 
that  question,  but  not  being  in  itself  decisive ;  the  test  being, 
in  the  language  of  Lord  Wensleydale,  whether  it  is  such  a 
participation  of  profits  as  to  constitute  the  relation  of  prin- 
cipal and  agent  between  the  person  taking  the  profits  and 
those  actually  carrying  on  the  business."  In  the  present 
case  there  is  a  simple  agreement  to  share  in  the  net  profits ; 
that  necessarily  implies  a  liability  to  share  in  the  losses. 
The  law  is  clearly  explained  by  the  Master  of  the  Rolls  in 
Pooleyy.  Driver.  He  says  (*),  "If  we  find  an  association 
of  two  or  more  persons  formed  for  the  purpose  of  carrying 
on  in  the  first  instance,  or  of  continuing  to  carry  on  business, 
and  we  find  that  those  persons  share  between  them  generally 
the  profits  of  that  business,  as  I  understand  the  law  of  the 
case  as  laid  down  by  the  highest  authority,  those  persons 
are  to  be  treated  as  partners  in  that  business,  unless  there 
are  surrounding  circumstances  to  show  that  they  are  not 
really  partners.  And  he  further  says  (*)  that  *'the  par- 
ticipating in  the  profits  is  sufficient  proof  of  partnership  if 
there  is  nothing  to  get  rid  of  it."  Here  the  business  was 
really  to  be  carried  on  on  behalf  of  the  father,  that  is,  he 
was  a  partner.  In  every  case  of  a  dormant  partner  the 
partner  who  actually  receives  the  profits  pays  over  to 
309]  *the  other,  not  a  share  of  the  particular  moneys 
which  he  receives,  but  an  equivalent.  In  Pooley  v.  Dri- 
ver (*)  the  stipulation  was  only  for  a  sum  equivalent  to  five- 
sixths  of  the  profits. 

They  referred  also  to  In  re  Roviland  &  CranJcshaw  (') ; 
Brett  V.  Beckwith  (*) ;  In  re  Childs  ('). 

James,  L.  J. :  I  am  of  opinion  that  the  order  of  the  Regis- 
trar must  be  discharged.  There  was  no  partnership  in> 
tended.  I  think  it  quite  clear  that  no  one  ca,n  read  this 
deed  without  seeing  that  it  was  never  intended  between  the 
parties  themselves  that  there  should  be  a  partnership  cre- 
ated with  the  liabilities  of  a  partner ;  and  I  think  that  no 
parnership  was  created  by  force  of  law  contrary  to  the  in- 
tent and  meaning  of  the  parties.  There  is  no  doubt  that  the 
general  law  has  been  laid  down  that  participation  in  profits 
is  very  cogent  evidence  (I  think  some  of  the  learned  judges 
have  said  it  is  almost  conclusive  evidence)  of  participation 

(>)  6  Ch.  D.,  474.  (<)  8  Jur.  (N.S.),  81. 

(«)  6  Ch.  D.,  476.  (»)  Law  Rep.,  9  Ch.,  608. 

C)  Law  Rep.,  1  Ch.,  421. 
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in  and  a  right  to  that  thing  out  of  which  the  profits  are  de- 
rived. At  the  same  time  that  evidence  is  capable  of  being 
controlled  by  the  surrounding  circumstances.  The  sur- 
rounding circumstances  in  the  present  case  seem  to  me  en- 
tirely to  control  it,  and  to  show  that  there  was  no  partner- 
ship intended,  and  no  partnership  created.  It  is  necessary 
to  consider  the  provisions  of  the  agreement.  It  is  a  unilat- 
eral agreement.  It  is  executed  by  the  son  alone,  and  lie 
enters  into  certain  covenants  with  his  father.  It  recites  that 
the  son  had  become  an  underwriter.  Now,  nobody  can 
carry  on  the  business  of  an  underwriter  without  being  a 
member  of  "Lloyd's,"  and  in  order  that  he  might  become 
such  underwriter,  the  father  had,  in  compliance  with  the 
requirements  of  that  association,  deposited  a  sum  of  £5,000 
stock,  and  had  entered  into  a  bond  for  £5,000  as  surety  for 
the  son.  Then  the  son  enters  into  certain  covenants  for  the 
protection  of  the  father,  his  surety.  Amongst  those  cove- 
nants is  one  that  Hewitt  alone  shall  underwrite  at  Lloyd's, 
in  the  name  of  the  son.  That  was  a  covenant  for  the  breach 
of  which  of  course  the  son  would  have  been  liable  in  dam- 
ages, but  there  was  nothing  in  it  that  would  have  entitled 
*the  father  to  file  a  bill  to  restrain  the  son  from  un-  [310 
derwriting  in  his  own  name.  If  the  father  was  dissatisfied 
with  the  son  with  regard  to  the  business,  or  for  any  other 
reason,  he  was  at  liberty  to  withdraw  the  whole  of  the 
security  he  had  given  on  notice  to  the  son  and  other  neces- 
sary parties.  This  was  in  substance  the  arrangement.  The 
father  said,  *'I  will  deposit  the  required  amount,  but 
you  shall  employ  as  agent  a  man  whom  I  think  a  trust- 
worthy person.  I  am  to  be  at  liberty  at  any  moment  I 
please  to  withdraw  the  whole  amount  I  have  deposited  as 
security,  and  to  give  notice  to  withdraw  my  bona  so  as  to 
cease  to  be  your  surety."  Then  comes  the  clause  which 
is  said  to  give  an  unqualified  right  of  participation  in  the 
profits,  and  that  is  perhaps  the  most  material  clause  in 
the  agreement.  It  says,  "That  one-half  of  the  whole  of 
the  net  profits  of  underwriting,  deducting  therefrom  the 
share  of  the  said  S.  H.  Hewitt,  together  with  the  sum  of 
£25  per  annum"  (that  was  a  clear  personal  debt)  "shall 
be  considered  as  owin^,  and  shall  be  paid  to  the  said 
Charles  Howard,  or  his  agent  or  assigns,  by  the  said 
Charles  William  Howard."  Now  if,  instead  of  saying  that 
one-half  of  the  profits  should  be  paid,  it  had  said,  "he 
shall  pay  a  sum  equal  to  one-half,"  or  had  employed  any 
other  similar  language,  it  would  have  come  exactly  within 
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Mollwoy  March  &  Co.  v.  Court  of  Wards  (*),  in  whicli 
there  was  a  payment,  not  of  half,  but  of  25  per  cent  of 
the  profits.  1  think  this  clause  is  in  substance  an  agree- 
ment by  the  son  to  pay  the  father  a  sum  equivalent  to  one- 
half  the  net  profits,  and  I  test  it  in  this  way:  If  the  son  had 
become  bankrupt  (as 'indeed  he  has)  in  respect  of  other 
matters,  and  not  in  respect  of  losses  in  the  insurance  busi- 
ness, and  the  insurance  business  had  been  very  profitable, 
so  that  the  sums  outstanding  in  the  broker's  hands  would 
have  more  than  paid  the  losses,  and  left  net  profits  to  be 
divided,  the  father  could  not  have  claimed  a  half  of  the  net 
profits  as  having  become  his  property  as  profits,  but  he 
would  have  been  driven  to  prove  for  it  in  the  bankruptcy  of 
the  son,  who,  under  that  dause,  was  made  his  debtor  for 
the  amount  of  half  the  profits.  That  is  to  say,  the  father 
was  not  entitled  to  have  half  the  profits  in  specie  paid  out 
of  the  assets  in  speciey  but  he  had  a  right  as  creditor  against 
311]  the  son  as  debtor  in  respect  of  the  amount  of  *half 
the  profits  which  had  been  realized,  in  precisely  the  same 
character  and  to  the  same  extent  as  he  was  entitled  as  a 
creditor  to  sue  for  the  £26  per  annum,  which  beyond  all 
question  was  a  sum  wholly  irrespective  of  profits  or  losses. 
Then  it  is  not  immaterial  to  observe  that  the  father  lent  the 
son  £200,  which  the  son  borrowed  for  the  purpose  of  en- 
abling him  to  carry  on  the  business.  If  that  sum  was  really 
partnership  money,  or  was  left  in  the  business  for  the  pur- 
pose of  the  partnership,  it  would  not  be  a  debt  from  the  son 
to  the  father,  but  it  would  be  a  sum  which  the  father  would 
be  entitled  to  recover  out  of  the  partnership  assets.  But 
the  deed  says,  "The  said  Charles  William  Howard  shall, 
when  required  by  the  said  Charles  Howard  or  his  agent; 
immediately  repay  to  the  said  Charles  Howard  the  sum  of 
£200  and  interest  thereon."  That  is,  the  sum  which  was 
lent  to  the  son  for  the  purpose  of  carrying  on  the  business 
was  liable  to  be  recalled  by  the  father  at  any  moment,  and 
the  father  was  entitled,  as"  I  have  already  said,  at  any  mo- 
ment to  give  notice  to  Lloyd's  to  withdraw  his  suretyship 
for  the  son.  It  seems  to  me  that  the  relation  between  them 
was  that  which  it  purports  to  be  on  the  face  of  the  deed. 
The  father,  no  doubt,  was  liable  for  the  debts  of  the  son  to 
the  extent  of  his  suretyship,  which  he  had  given  by  means 
of  a  special  contract  with  Lloyd's,  and  it  was  in  the  charac- 
ter of  a  surety,  and  only  in  tne  character  of  a  surety,  that 
he  was  receiving  a  certain  control  over  the  business,  and  a 
certain  right  to  participate  in  the  profits,  as  a  remunera- 

(')  Law  Rep.,  4  P.  C,  419;  4  Eng.  R.,  121. 
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tion  to  him  for  having  incurred  that  liability  as  surety  for 
the  son. 

It  appears  to  me  from  all  the  surrounding  circumstances 
that  the  whole  intent  and  meaning  of  the  parties  as  expressed 
by  their  agreement  was,  that  the  father  should  not  be  a  part- 
ner and  should  not  have  the  rights  of  a  partner ;  that  he 
should  have  no  specific  right  to  interfere  with  the  moneys 
in  the  hands  of  tne  brokers,  or  to  intercept  anything  be- 
tween a  broker  and  the  son,  but  that  he  was  relying  on  the 
personal  responsibility  of  the  son  to  pay  that  which  he  in* 
tended  to  have  as  his  reward  for  what  he  had  done — one- 
lialf  of  the  net  profits.  That  being  so,  and  there  being  no 
fraud  upon  the  creditors,  the  father  having  never  held  out 
to  the  creditors  that  he  was  responsible,  and  haying  pro- 
vided a  fund  for  the  creditors  by  means  of  his  suretysnip,  it 
seems  to  me  impossible  to  *  say  that  the  creditors  [312 
were  in  any  way  prejudiced  or  damnified  bv  the  mode  in 
which  this  bargain  was  made  between  the  father  and  the 
son.  The  fact  is  that  the  father  is  now  seeking,  contrary 
to  his  first  impression  as  to  what  the  relations  between  them 
were,  to  make  out  that  he  was  a  partner.  I  am  of  opinion — 
and  I  decide  against  him  now  as  I  should  have  decided  in 
his  favor  if  any  creditor  had  attempted  to  sue  him  for  the 
underwriting  account — that  he  was  never  anything  more  in 
this  matter  tlian  a  surety  for  the  son  in  the  manner  and  to 
the  extent  mentioned  in  the  agreement. 

I  am  of  opinion  that  the  declaration  of  the  Registrar  ought 
to  be  reversed,  and  that  we  should  declare  that  there  was 
no  partnership. 

Baggallay,  L.J.:  I  am  of  the  same  opinion.  It  is  un- 
necessary to  consider  which  of  the  several  definitions  of  a 
partner  which  have  been  referred  to  is  the  most  accurate. 
It  is  sufficient,  I  think,  for  the  purpose  of  the  present  case, 
to  start  with  the  proposition  that  an  agreement  to  share  in 
the  profits  ^rma/ac/^  constitutes  a  partnership,  unless 
there  is  something  in  the  contract  taken  as  a  whole  which 
militates  against  that  assumption.  It  appears  to  me  that 
there  is  in  this  contract,  taken  as  a  whole,  that  which  mili- 
tates against  the  assumption  of  an  intention  of  creating  a 
partnership  or  of  a  partnership  havinjj  been  created.  Lord 
Justice  James  has  pointed  out  that  this  is  a  unilateral  con- 
tract. There  are  covenants  entered  into  by  the  son  with  his 
father,  and  the  reason  why  he  has  entered  into  those  cove- 
nants appears  from  the  recitals  in  th«  deed,  viz.,  that  the 
fatlier  had  become  security  for  the  son  to  the  extent  of 
£10,000  to  the  committee  of  Lloyd's,  in  order  that  the  son 
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mi^ht  become  a  member  of  Lloyd's,  and  in  addition  to  that 
he  liad  also  borrowed  for  the  purposes  of  his  son,  in  order 
that  his  son  might  open  a  banking  account  in  connection 
with  his  underwriting  business,  the  sum  of  £200.  Here  is  a 
young  man  commencing  a  new  business,  and  we  find  such 
provisions  in  this  deed  as  we  should  naturally  expect  where 
a  father  was  putting  his  son  forward  in  business  in  this 
way,  and  risking  a  large  sum  of  money  in  order  to  give  the 
young  man  a  start.  In  the  first  place;  the  young  man  har- 
313]  ing  no  ^actual  experience  of  the  underwriting  busi- 
ness, it  is  provided  that  the  underwriting  shall  be  actually 
done  (as  we  know  it  is  done  every  day  in  the  underwriting 
business)  by  a  clerk  who  has  a  special  knowledge  of  the 
business,  and  of  course  provision  is  made  for  the  payment 
of  the  person  who  has  to  discharge  those  duties.  Then  a 
power  IS  reserved  to  the  father  at  any  time  to  withdraw  the 
security  which  he  had  given,  subject  of  course  to  the  rules 
of  Lloyd's  being  respected,  which  might  possibly  have  the 
effect  of  causing  him  to  lose  a  portion  of  the  money  for 
which  he  had  become  security.  Then,  passing  over  for  a 
moment  the  6th  clause,  whicn  has  given  rise  to  so  much 
discussion,  we  come  to  other  clauses,  all  of  which  point  to 
the  same  direction,  the  son  is  to  keep  his  underwriting  ac- 
count separate  and  distinct  from  his  account  in  relation  to 
other  business  in  which  he  had  then  embarked  or  was  about 
to  embark.  This  provision  was  to  enable  the  father  to  have 
an  opportunity  of  seeing  the  account  from  time  to  time  for 
his  own  protection. 

Then  it  is  suggested  that  the  5th  clause  gives  him  a  share 
of  the  profits.  In  an  indirect  manner  it  does,  no  doubt, 
give  him  a  share  of  the  profits.  But  we  start  with  the  prop- 
osition, that  an  agreement  to  give  a  share  in  the  profits  does 
not  necessarily  constitute  a  partnership,  and  that  you  must 
have  regard  to  the  whole  terms  of  the  contract  between  the 
parties.  Therefore  the  mere  fact  that  in  an  indirect  way 
there  is  an  agreement  to  share  the  profits  does  not  in  itself 
constitute  a  partnership.  Lord  Justice  James  has  also 
pointed  out  that  there  is  not  a  ri^ht  to  take  the  share  of  the 
profits  out  of  the  assets  of  the  business,  but  merely  a  creation 
of  a  debt  from  the  son  to  the  father  of  a  sum  equivalent  to 
one  moiety  of  the  profits  ascertained  in  a  particular  way. 
It  is  made  a  debt  from  the  son  to  the  father  in  exactly  the 
same  way  as  the  £26,  which  really  has  nothing  whatever  to 
do  with  a  partnership. 

It  appears  to  me  tnat  the  view  taken  by  the  Registrar  was 
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not  warranted  by  a  fall  consideration  of  the  terms  of  the 
contract.     His  decision  must  therefore  be  reversed. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  It  must  be 
remarked  that  the  ^question  arises  in  rather  a  curious  [314 
way.  It  is  not  a  creditor  who  is  seeking  to  make- the  father 
liable  as  a  dormant  partner,  but  it  is  the  father  himself,  for 
his  own  benefit,  who  is  trying  to  make  out  that  he  is  a 
partner.  I  am  not  at  all  satisfied  that,  if  it  appears  from 
tbe  deed  that  the  intention  of  the  parties  was  that  he 
should  not  be  a  partner,  he  is  entitled  to  come  and  say,  '^I 
claim  to  be  a  partner  so  as  to  constitute  a  joint  estate  for 
my  benefit  contrary  to  my  intention  so  far  as  it  could  be 
carried  into  effect  according  to  law."  But  I  do  not  think  it 
necessary  to  decide  the  case  upon  that  point,  because  I 
quite  concur  with  the  Lords  Justices  that  this  arrangement, 
does  not  constitute  a  partnership  even  as  to  third  parties. 

I  think  that  if  any  one  were  to  look  at  the  deed  and  read  it 
carefully  without  reference  to  the  cases  which  have  been  de- 
cided on  the  question  whether  participation  in  profits  makes 
a  partner,  he  could  not  doubt  that  there  was  no  intention  to 
constitute  the  relation  of  partnership  between  the  father  and 
the  son.  There  is  a  contract  entered  into  by  the  son  alone, 
and  a  covenant  by  him  alone,  in  order  to  provide  that  he 
shall  carry  on  his  business  in  a  reasonable  way,  and  other- 
wise conduct  himself  reasonably.  I  call  it  his  business,  be- 
cause the  deed  specially  recognizes  the  business  as  one  which 
he  was  to  carry  on,  and  in  which  his  father  was  interested  (I 
put  aside  for  the  present  the  question  of  participation  of 
profits)  only  in  this  way — that  he  had  become  by  a  contract 
with  Lloyd's  surety  for  the  son's  liabilities  to  his  creditors. 
Now,  that  being  really  the  obvious  intention  of  the  parties, 
construing  the  deed  fairly,  the  share  in  the  profits  was  a 
mere  debt  from  the  son  to  his  father. 

Notwithstanding,  however,  that  that  was  the  intention, 
does  the  law  say,  *'you,  the  father,  are  nevertheless  a  part- 
ner" ?  I  am  of  opinion  that  it  does  not.  It  is  said  that 
the  father  was  liable  for  losses.  Yes,  liable  for  losses,  it  is 
true,  but  not  under  any  contract  between  him  and  his  son, 
nor  under  any  contract  between  him  and  the  creditors,  un- 
less you  make  out  in  the  first  instance  that  he  was  a  partner. 
As  between  himself  and  his  son  he  in  no  way  contracted 
that  he  would  bear  a  share  of  the  losses,  but  he  has  con- 
tracted with  Lloyd's  as  surety  for  his  son,  that  he  will  pay, 
to  the  extent  of  the  security  which  he  gave,  those  debts, 
*which,  on  the  very  notion  of  his  giving  security  for  [315 
them,  were  not  his  debts,  but  the  debts  of  his  son. 
22  Eng.  Rep.  106 
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And,  beyond  that,  it  is  to  be  remarked  that  by  that 
covenant  the  father  makes  himself  liable  for  the  debts,  not 
for  a  share  of  the  losses,  but  for  the  entirety,  if  the  son  does 
not  pay  them.  This  liability  is  altogether  different  from 
that  of  a  partner,  who,  of  course,  as  regards  the  partner- 
ship contract,  is  liable  only  for  his  share  of  the  losses.  The 
liability  of  the  father  to  Lloyd's  was  only  to  arise  if  and 
when  the  son  could  not  pay  the  debts. 

Now,  as  to  participation  in  profits,  there  is,  no  doubt,  a 
clause  in  the  agreement  which,  for  the  purpose  of  my  judg- 
ment, I  will  assume  to  amount  to  a  participation  in  profits. 
In  one  sense  it  is  so.  Waugh  v.  Carver  {^  might  possibly 
have  been  relied  upon  as  an  authority  for  saying  that  the 
father  was  a  partner,  but  it  is  impossible  to  say  that  the  rule 
laid  down  in  that  case  is  now  unqualified  law.  Lord  Black- 
burn, in  Bullen  v.  Sharp  (*),  clearly  refers  to  it  as  qualified. 
And  I  take  it  the  law  is  this,  that  participation  in  profits  is 
not  now  conclusive  evidence  of  the  existence  of  a  partner- 
ship, but  it  is  one  of  the  circumstances,  and  a  very  strong 
one,  which  are  to  be  taken  into  consideration  for  the  pur- 
pose of  seeing  whether  or  not  a  partnership  exists,  that  is  to 
say,  whether  there  was  a  joint  business,  or,  putting  it  in 
another  way,  whether  the  parties  were  carrying  on  the  busi- 
ness as  principals  and  as  agents  for  each  other — ^whether  it  is 
a  ioint  business  or  the  business  of  one  only.  Now  let  us  see 
what  is  said  by  Lord  Blackburn  (") :  *'  I  think  that  the  ratio 
decidendi  (of  Cox  v.  Hickman  (*) )  is,  that  the  proposition 
laid  down  in  Waugh  v.  Carver^  viz.,  that  the  participation 
in  the  profits  of  a  business  does  of  itself,  by  operation  of 
law,  constitute  a  partnership,  is  not  a  correct  statement  of 
the  law  of  England"  (it  has  not  been  overruled,  but  it  is 
qualified  certainly),  "but  that  the  true  Question  is,  as  stated 
by  Lord  Cmn worth,  whether  the  trade  is  carried  on  on 
behalf  of  the  person  sought  to  be  charged  as  a  partner,  the 
participation  m  the  profits  being  a  most  important  element 
in  determining  that  question,  but  not  being  in  itself  decisive ; 
the  test  being,  in  the  language  of  Lord  Wensleydale,  whether 
316]  it  is  such  a  participation  of  *profit8  as  to  constitute 
the  relation  of  principal  and  agent  between  the  person 
taking  the  profits  and  those  actually  carrying  on  the  bu- 
siness. 

Certainly  the  Master  of  the  Rolls  does  not  in  any  way 
dissent  from  the  proposition  of  law  so  laid  down,  because 
he  quotes   with   approval  the   authority  of  Mr.    Justice 

Q)  2  H.  Bl..  235.  (»)  Law  Rep.,  1  C.  P.,  112. 

O  Law  Rep.,  1  C.  P.,  86,  112.  (*)  8  H.  L.  C,  268. 
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Lindlev,  stating  the  rule  in  substantially  the  same  way. 
The  Alaster  of  the  Rolls,  in  PooUy  \,  Driver  Q),  says,  ''I 
may  cite  further  from  p.  46  of  the  3d  edition  of  Mr.  Lindley's 
book,  considering  that  learned  gentleman  is  now  a  judge,  the 
conclusion  that  he  comes  to  as  to  the  effect  of  the  case  of  Cox 
V.  Hickman  ('), — ^  i\i2it  prima  facie  the  relation  of  principal 
and  agent  is  constituted  by  an  agreement  entitling  one  person 
to  share  the  profits  made  by  another  to  an  indefinite  extent ; 
but  that  this  inference  is  displaced  if  it  appears  from  the 
whole  agreement  that  no  partnership  or  agency  was  really 
intended.'"  So  that  the  Master  of  the  KoUs,  Mr.  Justice 
Lindley,  and  Lord  Blackburn,  all  agree  that  what  you  must 
look  at  is  whether  the  relation  of  principal  and  agent  existed, 
a  participation  in  profits  not  necessarily  constituting  a  part- 
nership, but  being  a  matter  which  is  to  be  considered,  and 
which  may  be  conclusive  if  there  is  nothing  else  to  prevent 
there  being  a  partnership.  Now  the  way  in  which  the  profit 
is  to  be  participated  in  is  really  the  essence  of  the  whole 
matter.  If  the  business  is  carried  on  by  one  man  as  agent 
for  another  as  principal,  the  mere  fact  that  he  carries  it  on 
for  another  gives  that  other  whose  agent  he  is  the  right, 
from  his  position  of  principal,  either  to  the  whole  or  to  a 
share  of  the  profits.  If  there  is  a  mere  agent  the  principal 
can  of  course  require  the  whole  of  the  profits,  but  if  the 
agent  is  also  interested,  then,  unless  there  is  any  stipulation 
as  to  the  division  of  the  profits,  the  profits  must  be  divided 
equally.  And  if  in  the  present  case  there  was  in  the  first 
instance  a  recognition  of  the  right  of  the  father  to  participate 
in  the  profits,  and  the  5th  clause  of  the  agreement  only  de- 
fined in  what  proportion  the  profits  shonld  be  divided,  that 
clause  would  be  very  strong,  and  jjossiblv  conclusive,  evi- 
dence of  the  existence  of  a  partnership.  If  they  stood  in  the 
relation  of  principal  and  agent  to  one  another,  and  each 
could  act  for  the  other,  the  profits  made  by  the  one  were 
profits  made,  not  on  his  *behalf,  but  as  the  agent  of  [317 
the  other.  But  here  there  is  no  recognition  at  all  of  a  right 
on  the  part  of  the  father  to  participate  in  profits  indepen- 
dently of  the  6th  clause  of  the  agreement.  It  is  not  that, 
considering  the  parties  entitled  independently  of  it  to  share 
in  the  profits,  that  clause  defines  the  proportion  of  profits, 
but  it  creates  de  novOy  as  not  existing  before,  a  right  in  the 
father  to  call  upon  the  son,  as  his  debtor,  to  pay  him  a 
certain  sum — half  the  profits,  or  a  sum  equal  to  half  the 
profits.  It  does  not  recognize  him  as  being  already  a  part- 
ner, but  treats  him  as  being  a  person  not  entitled,  but  for 

(»)  6  Ch.  D.,  481;  (•)  8  II.  L.  C,  268. 
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that  clause,  to  any  participation  in  profits.  It  gives  bim  a 
right  to  profits  qiid  debt,  not  as  a  partner,  who,  of  course, 
independently  of  any  such  clause,  would  have  a  right  to 
share  in  the  profits,  though  it  had  been  left  undecided  what 
his  share  of  the  profits  should  be. 

In  my  opinion,  therefore,  that  clause  giving  the  father  the 
right  to  share  in  the  profits  does  not  establish  that  the  father 
was  a  partner. 

There  is  only  one  other  point  I  desire  to  mention,  that  is, 
the  argument  of  Mr.  De  Gtex,  that  if  a  business  is  carried 
on  by  one  person  on  behalf  of  another  there  is  a  partnership. 
There  is  a  fallacv  in  the  words  "  on  behalf."  Giving  a  per- 
son a  share  in  the  profits  makes  the  business  to  be  in  one 
sense  carried  on  on  his  behalf,  that  is  for  his  benefit,  bat 
this  is  going  back  to  the  argument  that  a  participation  in 
profits  makes  a  partnership.  That  very  sentence,  however, 
where  Lord  Cranworth,  in  Cox  v.  Hickman  {^\  uses  the 
words  *'on  behalf,"  shows  that  he  did  not  mean  to  refer  to 
a  mere  right  to  share  in  the  profits,  but  that  he  meant  to 
speak  of  the  acting  of  one  partner  for  the  other  when  one 
partner  is  the  agent  of  the  partnership,  and  the  agent,  there- 
fore, of  his  copartner.  I  concur  in  the  opinion  of  the  Lords 
Justices  that  the  Registrar's  order  must  be  reversed. 

Solicitors  for  appellant :  Lawrance^  Plews  <fe  Co. 
Solicitors  for  trustee :  John  Turner  &  Son. 

Q)  8  H.  L.  C,  806. 

See  13  EDg.  Rep.,  839  note  ;  21  Eng.  Cobb,  29  N.  J.  Eq.,  861,  reversing  88 

Rep.,  717  note.  id.,  177  ;  Hackaber  «.  Nelson,  54  Ala., 

One  wlio  has  no  interest  in  the  capi-  12  ;    Ward  «.   Bodeman,  1  Mo.  App. 

tid,  or  in  the  business  of  a  firm,  save  Rep.,  272  ;   Harvey  v.  ChUda,  28  Ohio 

that  he  is  to  receive  a  percentage  of  St.,  319. 

the  net  profits  of  the  business  for  his  An  incorporated  companj  entered 
services,  is  not,  at  least  as  between  into  a  contract  with  A.,  the  owner  of 
himself  and  others  interested  in  the  letters  patent  for  an  explosive  coin- 
profits,  a  partner.  He  may  bring  an  pound  called  "duaJin,"  whereby  he 
ordinary  action  at  law  for  such  ser-  undertook  to  manufacture  it,  as  re- 
vices,  notwithstanding  an  accounting  quired  by  the  company  from  time  to 
to  ascertain  the  amount  of  profits  may  time,  in  quantities  suflScient  to  supply 
be  necessary  :  Smith  «.  Bodine,  74  the  demand  for  the  same,  and  all  sues 
N.  Y.,  30,  distinfi[uishing  M.  B.  &  M.  produced  or  effected  by  the  comptDj. 
Co.  «.  Sears,  45  N.  Y.,  797,  Leggett  «.  The  contract  provided  that  all  goods 
Hyde,  58  N.  Y.,  272,  and  Arnold  «.  he  manufactured  should  be  consigned 
Angell,  62  N.  Y. ,  508  ;  St.  Denis  v.  to  the  company  for  sale,  and  all  onlers 
Saunders,  36  Mich.,  369;  England  v.  he  received  should  be  transferred  to  it 
England,  1  Baxter  (Tenn.),  108  ;  Bell  to  be  filled ;  that  the  parties  should 
«.  Hare,  12Heiskell(Tenn.),  615;  Chaf-  equally  share  the  net  profits  arising 
fraix  r.  Price,  29  La.  Ann.,  176;  Mil-  from  such  sales,  and  equally  bear  all 
ler  D.  Chandler,  Id.,  88.  losses  by  explosion,  or  otherwise,  so 

See  Burnett  v.  Snyder,  43  N.  Y.  Su-  far  as  the  loss  of  the  dual  in  was  con- 

perior  Court    Rep.,    238 ;    Wilson  v.  cemed,  but  the  company  aasumed  no 
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risk  on  A. 's  building  or  machinerj;  that  A  contract  bj  which  the  owners  of 
the  company  should,  semi-monthly,  certain  vessels  unite  in  an  association 
advance  to  him,  on  his  requisition,  a  to  carry  passengers  and  freight  for 
stipulated  sum  for  payine  salaries,  for  hire,  each  f umisuing  a  certain  capital 
labor,  and  for  his  personal  account,  and  to  the  association,  and  each  receiving 
Bucli  further  reasonable  sums  as  might  a  certain  proportion  of  the  profits,  con- 
be  required  for  incidental  expenses  of  stitutes  the  owners,  as  to  third  persons, 
manufacture,  and  should  furnish  him  commercial  partners,  and  as  such, 
all  the  raw  materials  needed  to  manu-  liable  in  solido  for  the  debts  of  the 
facture  said  explosive  in  quantities  suf-  association,  no  matter  what  restrictive 
ficlent  to  supply  the  demand  created  clauses  the  contract  may  contain.  The 
by  the  company,  or  should  advance  holder  of  a  solidary  note  cannot  have 
the  money  necessary  to  purchase  them  its  solidarity  impaired  by  the  unau- 
— ^the  said  advances  and  tlie  cost  of  such  thorized  action  of  his  collecting  agent, 
material  to  be  charged  to  him  against  who  receipts  in  favor  of  one  of  the 
the  manufactured  goods  to  be  by  him  solidary  debtors  on  the  note  for  "his 
consigned  to  the  company.  share  "  of  the  debt :  Cooley  v.  Brood, 

Certain  of  the  materials  which  had  29  La.  Ann.,  845  ;  Williams  v.  Gillies, 

been  furnished  him  under  the  contract,  58  How.  Prac.  Rep.,  420;  Knight  «. 

and  others  which  he  had  purchased  Ogden,  2  Tenn.  Chy.,  478 ;  Delaney  v. 

with  money  advanced  by  the  company,  Butcher,  28  Minn.,  878. 

were  seized  upon  an  execution  sued  out  In  a  body  assuming  to  be  without  le- 

on  a  judgment  against  him  in  favor  of  gal  corporate  existence,  the  associates  in 

a  third  party.  forming,  and  the  stockholders  in  the 

The  company  then  brought  this  ac-  proposed  company,  are  liable  as  copart- 

tion  to  recover  for  the  wrongful  con-  ners  upon  contracts  made  in  the  name 

version  of  the  material  so  seized.  adopted  as  its  corporate  name. 

Held,  that  the  delivery  of  them  by  This,  although  the  parties  dealing 

the  company  to  A.  did  not  create  a  with  the  proposed  company  believed  it 

bailment,  but  that,  upon  such  delivery,  to  be  a  corporation,  and  dealt  with  it 

they,  as  well  as  those  purchased  by  as  such. 

him  with  the  money  so  advanced,  be-  This,   although  the   associates   and 

came  his  sole  property,  and  as  such,  stockholders  did  not  Intend  to  become 

were  subject  to  the  execution  :  Powder  copartners,  and  liable  as  such  :   Jessup 

Co.  V.  Burkhardt,  97  U.  S.  R.,  110;  v.  Carnegie,  44  N.  Y.  Supreme  Court, 

Smith  V.  Knight,  71  Ills.,  148.  261. 


[6  Chancery  Division,  818.] 
C.A.,  July  18,  1877. 

*Dawkins  V.  Lord  Penrhyn.  [318 

[1877      D.      59.] 

Ratraini  on  barring  JSktaie  Tail — Recovery — Statute  of  LimiiaiioHi  {S  d  4  WUL  4, 

c,  27) — Demurrer — Allegation  of  Fact. 

A  testator,  who  died  in  1782,  devised  lands  to  his  son  R.  P.  and  the  heirs  of  his 
body,  bat  upon  special  trust,  and  confidence  in  his  said  son  that  in  case  he  should 
have  no  issue  of  his  own  body  he  would  not  do  or  suffer  any  act  in  law  or  otherwise 
to  obstruct  or  prevent  the  subsequent  devises  and  limitations  of  the  estate  from  tak- 
ing effect,  but,  on  the  contrary,  would  do,  or  cause  to  be  done,  every  act  in  his  power 
to  establish  and  confirm  the  same ;  and  if  R.  P.  should  happen  to  die  leaving;  no  issue, 
then  the  testator  gave  the  estate  over  upon  trusts  under  which  the  plaintiffs  grand- 
father was  second  tenant  for  life  with  remainder  to  his  sons  successively  in  tail  male. 
The  plaintiff  commenced  this  action  in  1877,  and  by  his  statement  of  claim  alleged 
that  R.  p.  died  without  issue  in  1808 ;  Chat  the  next  tenant  for  life  died  without  issue 
in  1840,  whereupon  the  plaintiff's  grandfather  became  entitled  in  possession  as  tenant 
for  Ufe ;  that  the  grandfather  died  in  1862,  leaving  his  eldest  son,  the  plaintiffs 
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father,  who  thereupon  became  entitled  as  tenant  in  tail  in  posseflsion ;  and  that  the 
plaintiff's  father  died  in  1864,  leaving  the  plaintiff  his  eldest  son.  That  the  defen- 
dent  had  been  in  possession  ever  since  1840,  and  claimed  to  be  entitled  to  such  pos- 
session under  the  will  of  R.  P.,  whom  the  defendant  alleged  to  have  acquired  the  fee 
simple  under  a  common  recovery  suffered  by  him  in  1782.  The  plaintiff  submitted 
that  any  such  recovery  was  invalid,  if  not  at  law,  at  all  events  in  equit}''.  and  claimed 
to  recover  the  estate.  The  defendant  demurred  on  the  ground  that  the  recovery 
was  good  and  gave  R.  P.  the  fee  simple ;  and  also  ore  tetiu*^  on  the  ground  of  the 
Statute  of  Limitations,  and  the  demurrer  was  allowed  by  Malins,  Y.C. : 

Held,  on  appeal,  that  the  directions  in  the  will  purporting  to  restrain  R.  P.  from 
barring  the  remainders  expectant  on  his  estate  tail  were  ineffectual,  and  could  not 
prevent  his  acquiring  the  fee  simple  by  a  common  recovery : 

Held^  however,  that  technically  the  demurrer  on  this  ground  would  not  hold,  for 
that  the  statement  of  claim  did  not  sufficiently  allege  as  a  fact  that  a  common  re- 
covery had  been  suffered : 

But  hdd^  that  inasmuch  as  the  Statute  of  Limitations  (8  A  4  Will.  4,  c.  27)  does 
not  merely  bar  the  right  to  recover  land,  but  takes  away  the  title  to  the  land,  it  may 
be  raised  by  demurrer;  and  that  as  the  statement  of  claim  distinctly  showed  that 
the  estate  tail,  in  respect  of  which  the  plaintiff  claimed,  had  come  into  possession 
319]  more  than  twenty  years  ago,  *and  that  the  defendant  had  been  in  poesessjion 
during  the  whole  of  that  period,  and  contained  no  allegation  of  any  circnmstaoce 
bringing  the  case  within  any  of  the  savings  in  Uie  statute,  the  demurrer  had  been 
rightly  allowed. 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  Vice- 
Chancellor  Malins  allowing  a  demurrer  by  Lord  Penrhyn, 
the  sole  defendant  in  the  action. 

The  allegations  in  the  statement  of  claim,  so  far  as  it  is 
material  to  set  them  out,  were  to  the  following  effect : — 

John  Pennant,  being  entitled  in  fee  to  one  moiety  of  Pen- 
rhyn Castle  and  certain  other  estates  in  the  county  of  Car- 
narvon, made  his  will,  dated  the  26th  of  February,  1779, 
whereby  he  devised  all  his  estates  in  Wales  to  his  son  Rich- 
ard Pennant,  afterwards  Baron  Penrhyn,  "and  to  the  heirs 
of  his  body  lawfully  to  be  begotten,  but  upon  special  trust 
and  confidence  in  his  said  son,  that  in  case  he  should  have 
no  issue  of  his  own  body  lawfully  begotten  that  he  his  said 
son  would  not  do  or  suffer  any  act  in  law  or  otherwise  to 
obstruct  or  prevent  the  several  following  devises,  trusts,  and 
limitations  of  the  said  testator^ s  estates  and  plantations 
from  taking  effect,  but,  on  the  contrary,  that  he  the  said 
Richard  Baron  Penrhyn  would  do,  or  cause  to  be  done, 
every  act  in  his  power  to  establish  and  confirm  the  same. 
And  the  said  testator  gave  and  devised,  in  case  his  said  son 
should  happen  to  die  leaving  no  issue  of  his  body  lawfully 
begotten,  all  the  said  testator?  s  said  freehold  messuages, 
lands,  tenements,  and  hereditaments  in  the  said  principality 
of  Wales,  subject  nevertheless  to  the  payment  of  tne  annuities 
thereinafter  mentioned  unto  W.  Gale,  J.  Shickle,  and  W. 
Atherton,  their  heirs  and  assigns,  to  the  use  of  them,  their 
heirs  and  assigns,  in  trust"  as  therein  mentioned.  These 
trusts,  as  regarded  one  moiety  of  the  testator's  estate,  were 
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for  George  Hay  Dawkins,  the  second  son  of  Henry  Dawkins 
the  elder,  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail,  with  remainder  to  Henry  Dawkins  the 
younger  for  life,  with  remainder  to  his  sons  successively  in 
tail  male. 

The  testator  died  in  1782.  Richard  Baron  Penrhyn  en- 
tered into  possession  and  continued  in  possession  till  the 
year  1808,  when  he  died  leaving  no  issue. 

On  the  death  of  Richard  Baron  Penrhyn,  George  Hay 
Dawkins,  *who  took  the  name  of  Pennant,  entered  [320 
into  possession  of  one  moiety  of  the  testator's  moiety  of  the 
estates  in  question,  and  remained  in  possession  till  the*  17th 
of  December,  1840,  when  he  died  without  issue  male. 

Henry  Dawkins  the  younger  died  on  the  25th  of  October, 
1852,  leaving  Henry  Dawkins,  the  father  of  the  plaintiff,  his 
eldest  son  and  heir-at-law,  who  thereupon  became  entitled 
to  one-fourth  of  the  estates  as  tenant  in  tail  male  in  posses- 
sion. Henry  Dawkins,  the  father  of  the  plaintiflf,  was  up  to 
his  death  ignorant  of  his  right  to  the  one-fourth  of  the 
estates. 

The  plaintiflfs  father  died  on  the  13th  of  November,  1864, 
leaving  the  plaintiflf  his  eldest  son  and  heir-at-law.  The 
plaintiff  was  entirely  ignorant  of  the  contents  of  the  will 
until  February,  1875. 

"13.  The  defendant  entered  into  possession  and  the  re- 
ceipt of  the  rents  and  profits  of  the  said  one-fourth  part  of 
the  said  Penrhyn  Castle  and  hereditaments  upon  the  death 
of  the  said  George  Hay  Dawkins,  and  the  defendant  has 
since  continued  in  such  possession  and  receipt. 

"  14.  The  defendant  ckims  to  be  entitled  to  such  posses- 
sion and  receipt  under  the  will  of  the  said  George  Hay  Daw- 
kins, and  he  claims  that  the  said  George  Hay  Dawkins 
acquired  the  fee  simple  and  inheritance  of  the  said  one-fourth 

Sart  of  tlie  said  Penrhyn  Castle  and  hereditaments  under  a 
evise  thereof  to  him  in  fee  contained  in  the  will  of  the  said 
Richard  Baron  Penrhyn,  and  that  the  said  Richard  Baron 
Penrhyn  acquired  the  fee  simple  and  inheritance  of  and  in 
the  said  premises  under  and  by  virtue  of  a  common  recovery 
alleged  to  have  been  suflfered  by  him  in  the  year  1782. 

*'  16.  The  plaintiff  submits  that  anjr  such  recovery  suffered 
was  invaild  at  law,  or  at  all  events  m  equity,  to  defeat  the 
estates  limited  over  in  case  the  said  Richard  Baron  Penrhyn 
should  die  leaving  no  issue  of  his  body  lawfully  begotten ; 
and  that  such  estates  have,  in  fact,  taken  effect  at  law,  or  at 
all  events  in  equity;  and  that  the  plaintiff  is  now  entitled  as 
tenant  in  tail  to  the  possession  or  the  receipt  of  the  rents 
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and  profits  of  the  said  undivided  fourth  part  of  the  said  Pen- 
rhyn  Castle  and  hereditaments." 

321]  *The  plaintiff  claimed  that  the  will  of  the  testator 
might  be  established ;  that  it  might  be  declared  that  the 
plaintiff  was  entitled  to  one  undivided  fourth  of  the  prop- 
erty, to  have  possession  delivered  to  him,  and  mesne  profits. 

The  defendant  demurred,  on  the  ground  that  the  recovery 
was  effectual,  and  also  ore  tenuSj  on  the  ground  that  the 
plaintiff's  title  had  been  extinguished  by  the  Statute  of 
Limitations.  Vice-Chancellor  Malins  allowed  the  demurrer, 
being  of  opinipn  that  the  recovery  was  good,  and  also  that 
the  Statute  of  Limitations  could  be  raised  by  demurrer  and 
was  a  good  defence.     The  plaintiff  appealed. 

Higgins^  Q.C.,  and  Oswald^  for  the  appellant: 

Richard  Lord  Penrhyn  took  his  estate  tail  clothed  with  a 
trust,  and  a  recovery  by  him  was  invalid  in  equity.  A 
condition  not  to  sell  out  of  the  family  is  good :  In  re  Mac- 
leay  ('). 

[Jessel,  M.R.:    There  was  no  estate  tail  in  that  case.] 

SackviUe  West  v.  HolmesdaU  (*)  is  in  our  favor. 

[James,  L.J.:  That  was  a  case  of  an  executory  trust, 
and  has  no  bearing  on  the  present  question.] 

But  supposing  the  recovery  effectual,  it  is  not  pleaded, 
there  being  no  allegation  that  it  ever  was  suffered,  but  only 
that  the  defendant  says  so,  and  that  is  not  enough:  Egre- 
moid  V.  Cowell  H  ;  tvhite  v.  Smale  (*) ;  Hall  v.  JEce  (*). 
The  Statute  of  Limitations  cannot  be  raised  by  demurrer: 
Catling  v.  King  (*) ;   Wakelee  v.  Davis  (*). 

[Jessel,  M.K.:  Those  are  cases  where  the  statute  takes 
away  the  remedy  but  not  the  right.] 

Rules  of  Court,  1875,  Order  xix,  rule  18,  we  submit, 
makes  it  necessary  that  the  statute  should  be  pleaded. 

[Order  xxviii,  rules  1,  2,  were  also  referred  to.] 

&)uthgate^  Q.C.,  and  Joshua  WiUiams^  Q.C.  {Dart  and 
IF.  Barber  with  them),  appeared  for  the  defendant,  but 
were  not  called  upon. 

322]  *  Jessel,  M.  R.  :  This  is  an  appeal  from  a  decision  of 
Vice- Chancellor  Malins  allowing  a  demurrer  to  the  statement 
of  claim.  As  some  technical  points  have  been  mentioned 
which  of  course  not  only  apply  to  this  case  but  to  many 
others,  I  think  it  right  to  state  my  opinion  upon  them. 

In  the  first  place,  the  demurrer  stated  as  a  ground  of  law 

(»)  Law  Rep.,  20  Eq.,  186.  (»)  4  Ch.  D.,  841. 

(*)  Law  Rep.,  4  H.  L.,  543.  (•)  6  Ch.  D„  660. 

(3)  6  Beav.,  620.  (')  25  W.  R.,  60. 
(<)  22  Beav.,  72. 
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the  effect  of  a  common  recovery  to  defeat  the  estate  tail  in 
Richard  Baron  Penrhyn.  But  at  the  bar  another  ground 
was  taken  in  addition,  namely,  the  effect  of  the  Statute  of 
Limitations.  It  appears  to  me  that  the  respondents  were 
clearly  entitled  to  take  that  ground.  The  2a  rule  of  Order 
XXVIII  says:  ''A  demurrer  shall  state  specifically  whether 
it  is  to  the  whole  or  to  a  part,  and  if  so,  to  what  part,  of  the 
pleading  of  the  opposite  party.  It  shall  state  some  ground 
in  law  for  the  demurrer,  but  the  party  demurring  shall  not, 
on  the  argument  of  the  demurrer,  be  limited  to  the  ground 
so  stated." 

The  next  technical  point  raised  was  that  the  Statute  of 
Limitations  could  not  be  taken  advantage  of  on  demurrer. 
That  appears  to  me  to  be  founded  on  a  misapprehension  of 
the  effect  of  the  18th  rule  of  Order  xix,  which  was  referred 
to.  ''Each  party  in  any  pleading  not  being  a  petition  or 
summons,  must  allege  all  such  facts  not  appearing  in  the 
previous  pleadings  as  he  means  to  rely  on."  That  cannot 
refer  to  a  demurrer,  because  no  facts  are  alleged  on  a  de- 
murrer— in  fact,  a  demurrer  would  be  bad  as  being  a  speak- 
ing demurrer  if  it  did  allege  facts ;  ''and  must  raise  all  such 
grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not 
raised  on  the  pleadings  would  be  likely  to  taKe  the  opposite 
party  by  surprise"— That  does  not  apply  to  a  demurrer, 
because  there  is  special  leave  given  by  the  rule  I  have  read 
to  take  another  ground  on  the  argument  of  the  demurrer — 
"or  would  raise  new  issues  of  fact  not  arising  out  of  the 
pleadings,  as,  for  instance,  fraud,  or  that  any  claim  has 
been  barred  by  the  Statute  of  Limitations  or  has  been  re- 
leased." That  clearlv  refers  to  a  case  where  the  remedy 
was  taken  away  by  the  Statute  of  Limitations  though  the 
right  remained,  as  was  the  case  where  simple  contract  debts 
were  barred  b^  the  Statute  of  Limitations.  Under  the 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  as  regards  real 
property,  the  case  is  quite  ^different,  the  title  itself  [323 
IS  extinguished,  and  the  rif^ht  of  action  wholly  disappears. 
That  is  not  a  bar  of  the  claim,  it  is  a  divesting  of  title  or  a 
transfer  of  title  to  somebody  else.  If  it  appears  on  the  face 
of  the  claim  that  the  title  which  once  was  in  the  claimant 
has  passed  to  somebody  else,  that  is  a  good  ground  for  de- 
murrer. For  that  purpose  I  need  only  refer  to  the  1st  rule 
of  Order  xxviii,  which  says:  "Any  party  may  demur  to 
any  pleading  of  the  opposite  party,  or  to  any  part  of  a 
pleading  setting  up  a  distinct  cause  of  action  ....  on  the 
ground  that  the  facts  alleged  therein  do  not  show  any  cause 
of  action."     Here  the  defendant  says:    "Admitting  your 

23  Eng.  Rep.  107 
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facts  to  be  true,  yoa  have  no  cause  of  action  ;  your  cause 
of  action  has  been  destroyed  by  the  statute,  which  says  that 
if  the  action  is  not  brought  within  a  certain  time  your  title 
shall  be  extinguished." 

When  we  look  at  this  statement  of  claim,  it  is  plain  that 
this  defence  is  well  founded.  The  case  of  the  plaintiff  is 
one  which  can  only  arise  by  claiminj^  under  one  "Henry 
Dawkins  the  son,''^  who,  it  is  alleged  m  the  9th  paragraph 
of  the  statement  of  claim,  became  entitled  as'  tenant  in  tail 
on  the  25th  day  of  October,  1852,  when  his  father  died,  which 
is  more  than  twenty  years  ago.  Then  it  says :  *'  The  said 
Henry  Dawkins  the  son  died  on  the  13th  day  of  November, 
1804,  leaving  the  plaintiff  his  eldest  son  and  heir-at-law  him 
surviving,  and  the  plaintiff  thereupon  became  and  he  still  is 
entitled  as  tenant  in  tail  under  the  said  will  to  the  posses- 
sion, or  the  receipt  of  the  rents  and  profits  of  the  said  one- 
fourth  part  of  the  said  Penrhyn  Castle  and  hereditaments." 
Now,  if  Henry  Dawkins  the  son  was  tenant  in  tail,  and  the 

Slaintiff  claims  as  issue  in  tail,  if  time  began  to  run  against 
[enry  Dawkins  the  son  it  went  on  running  against  the  pres- 
ent plaintiff  unless  he  was  under  some  disability.  As  more 
than  twenty  years,  therefore,  had  run  from  the  26th  of 
October,  1852,  before  the  commencement  of  this  action, 
which  was  on  the  8th  of  March,  18T7,  the  plaintiffs  title  is 
extinguished,  unless  what  he  alleges  in  the  12th  paragraph 
will  save  him.  Now  all  that  he  alleges  is  this  :  '*  The  plain- 
tiff was  ignorant  of  the  trust  or  restriction  on  alienation  con- 
tained in  the  will  of  the  said  testator  until  the  month  of 
February,  1875,  when  a  copy  of  the  will  of  the  said  testator 
was  found  and  was  handed  to  the  plaintiff.  Prior  to  this 
324]  date,  viz.,  Februaiy,  1875,  *the  plaintiff  had  never 
lieard  or  known  that  any  such  will  or  any  other  will  had 
ever  been  made  or  executed  by  the  said  testator,  or  that  he, 
the  plaintiff,  or  his  said  father,  Henry  Dawkins  the  son,  or 
his  grandfather,  Henry  Dawkins  the  younger,  was  or  had 
been  entitled  to  any  share  or  interest  in  the  property  devised 
thereby  by  virtue  of  any  devise  or  limitation  therein  con- 
tained or  otherwise."  Ihen  he  says:  "The  defendant  en- 
tered into  possession  and  the  receipt  of  the  rents  and  profits 
of  the  said  one-fourth  part  of  the  said  Penrhyn  Castle  and 
liereditaments  upon  the  death  of  the  said  (xeorge  Hay  Daw- 
kins Pennant,  and  the  defendant  has  since  continued  in  such 
possession  and  receipt."  G.  Hay  Dawkins  Pennant  is  stated 
in  the  statement  of  claim  to  have  died  in  1840.  So  it  clearly 
appears  on  the  statement  of  claim  that  the  plaintiff,  and  his 
father  before  him,  had  been  oi;t  of  possession  pearly  twenty- 
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five  years  when  the  action  was  commenced.  The  case  is  not 
within  any  of  the  exceptions  in  the  Statute  of  Limitations. 
Ignorance  does  not  prevent  the  operation  of  that  statute, 
and  there  is  nothing  else  alleged  on  the  face  of  the  state- 
ment of  claim  to  prevent  it.  The  statute,  in  my  opinion,  is 
a  complete  answer  to  the  present  statement  of  claim,  and 
therefore  the  demurrer  ought  to  be  allowed  on  that  ground. 

I  now  come  to  the  second  ground.  I  so  far  agree  with 
the  argument  on  behalf  of  the  appellant,  that  I  think  there 
is  no  positive  allegation  of  the  sunering  of  the  recovery.  As 
I  read  the  allegation,  it  is  an  allegation  that  the  defendant 
claims  under  the  will  of  Kichard  Baron  Penrhyn,  and 
claims  that  Lord  Penrhyn  acquired  the  fee  ''under  and  by 
virtue  of  a  common  recovery  alleged  to  have  been  suffered 
by  him  in  the  year  1782."  1  thiuK  there  is  no  positive  state- 
ment of  the  recovery,  but  at  the  same  time  I  hope  I  may 
properly  express  my  assent  to  some  remarks  which  were 
qtioted  as  having  been  made  by  Lord  Justice  James  in  a 
former  case,  in  saying  that  no  such  allegation  as  this  ought 
now  to  be  insertea  in  a  statement  of  claim,  because  it  is  not 
the  province  of  a  statement  of  claim  to  contain  what  old  bills 
in  chancery  did,  a  series  of  charges  and  counter-charges. 
A  statement  of  claim  ought  to  contain  facts,  and  nothing 
else,  therefore  these  allegations  ought  not  to  have  been  in- 
serted, and  might  entrap  the  defendant  into  thinking  that 
they  were  intended  as  a  statement  of  facts. 

*!But  the  argument  proceeded  before  the  Vice-  [325 
Chancellor,  and  has  to  a  great  extent  proceeded  before  us, 
on  the  question  whether  the  recovery,  ii  suffered,  was  valid  ; 
and  inasmuch  as  it  is  desirable,  whether  the  case  goes  fur- 
ther than  this  court,  or  whether  the  case  is  to  proceed  in 
another  shape,  to  express  my  opinion  on  that  question,  I 
shall  do  so  in  a  few  words.  It  is  alleged  that  a  gift  to  A. 
and  the  heirs  of  his  body  upon  special  trust  and  confidence 
in  case  he  shall  have  no  issue  of  his  own  bodv  not  to  ob- 
struct or  cut  off  the  subsequent  limitations  (for  that  is  what  it 
comes  to),  is  a  valid  restriction  on  an  estate  tail  which  could 
not  be  defeated  by  a  common  recovery,  or  now  bv  a  disen- 
tailing deed.  In  order  to  consider  the  value  of  that  argu- 
ment, we  must  consider  what  the  testator  has  done  as  regards 
the  estate  tail.  He  has  chosen  to  give  a  legal  and  beneficial 
estate  tail  to  the  first  taker.  Lord  renrhyn ;  he  has  chosen 
to  attempt  to  engraft  upon  that  estate  tail  what,  taking  it 
at  its  best,  is  a  clause  of  defeasance.  If  it  is  not  a  valid 
trust,  if  it  is  intended  only  as  an  expression  of  hope  or  de- 
sire not  amounting  to  a  testamentary  disposition  by  the 


852  CHANCERY  DIVISION.  [Vol  VL 

1877  Dawkine  v.  Lord  Penryhn.  C.A. 

testator,  then  of  course  it  would  not  be  binding.  But  if  it 
were  to  be  considered  as  an  >  attempt  to  create  a  valid  trust, 
it  would  be  a  trust  in  defeasance  ot  an  estate  tail,  cutting  it 
down  to  something  less  than  an  estate  tail ;  one  of  the  coun- 
sel has  plainly  said,  cutting  it  down  to  an  estate  for  life; 
but,  whatever  it  is,  it  is  a  clause  in  defeasance  of  the  estate 
tail.  The  way  to  try  it  is  this:  suppose,  instead  of  the 
words  that  are  after  ^^upon  special  trust  and  confidence,'' 
we  had  these  words,  ^'  but  upon  special  trust  and  confidence 
in  my  said  son  that  in  case  he  shall  leave  no  issue  of  his 
body  he  shall  convey  the  estate  to  John  Smith,"  could  any 
one  doubt  then  that  the  estate  to  John  Smith  was  after  the 
estate  tail  t  If  it  is  after  the  estate  tail,  whether  it  is  in  de- 
feasance of  the  estate  tail  or  whether  it  is  in  remainder  after 
the  estate  tail,  it  was  before  the  passing  of  the  act  for  the 
abolition  of  fines  and  recoveries  liable  to  be  destroyed  by 
the  tenant  in  tail  suflfering  a  recovery,  and  would  now  be 
liable  to  be  destroyed  by  his  executing  a  disentailing  deed. 
In  other  words,  the  right  of  the  actu^  tenant  in  tail  to  en- 
large his  estate  to  a  fee  simple  cannot  be  restricted  by  any 
attempt  on  the  part  of  the  settlor  or  testator  by  inserting 
clauses  either  that  he  shall  not  exercise  the  ri^ht,  or  by  de- 
326]  feating  *the  estate  tail  in  case  he  exercises  the  right 
And  that,  asl  understand  it,  is  the  effect  of  all  the  author- 
ities. 

The  result  will  be,  therefore,  that  I  entirely  agree  vrith 
the  conclusion  which  the  Vice-Chancellor  has  coaie  to  on 
this  part  of  the  case,  assuming  that  the  facts  of  a  recovery 
having  been  suffered  had  been  properly  pleaded.  I  am  of 
opinion,  therefore,  that  his  decision  should  be  affirmed. 

James,  L.J.:  I  am  of  the  same  opinion.  It  appears  to 
me  quite  clear  that  the  words  "upon  special  trust  and  con- 
fidence" have  no  magical  power,  and  that  they  are  only  a 
mode  of  indicating  the  testator's  wish,  intention,  and  in- 
junction, that  the  son  should  not  suffer  a  common  recovery. 
Apparently  the  testator  did  not  intend  to  restrict  his  son 
(which  is  rather  odd)  from  levying  a  fine  which  would  have 
barred  his  issue  if  he  had  issue,  but  only  from  suffering  a 
common  recovery.  Now,  if  there  is  one  thing  that  has  b^n 
settled  beyond  all  question  in  the  real  property  law  of  this 
country,  it  is  that  no  condition,  no  restriction,  no  prohi- 
bition, no  limitation  over  can  prevent  a  tenant  in  tail  from 
suffering  a  common  recovery  with  all  its  consequences ;  and 
it  appears  to  me  to  be  perfectly  immaterial  whether  the  con- 
veyance uses  one  form  of  words  or  another,  whether  he 
says,  ''I  forbid  him  from  suflEering  a  common  recovery,"  or 
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*'I  trust  in  him,"  or  ''I  confide  in  him  that  he  will  not  suf- 
fer a  common  recovery,"  or  '*I  request  him  not  to  do  it," 
or  whether  he  puts  in  the  words  *'on  special  trust  and  con- 
fidence," they  all  have  the  same  meaning,  that  is  to  say, 
they  indicate  the  intention  of  the  settlor  or  testator  that  the 
estate  tail  shall  not  be  barred.  The  law  of  the  land  says 
that  it  is  barrable,  and  in  that  respect  an  estate  tail  is  higher 
than  an  estate  in  fee  simple,  because  when  once  a  man  has 
got  an  estate  tail  vested  in  him  he  can  get  rid  of  any  limita- 
tion or  condition  over,  which  is  not  the  case  with  regard  to 
a  tenant  in  fee  simple.  A  tenant  in  fee  simple  may  have  an 
estate  liable  to  a  defeasance,  either  b^  an  executory  devise 
if  he  takes  under  a  will,  or  by  a  shifting  use  if  he  takes  un- 
der a  limitation  to  uses. 

In  the  present  case  there  is  a  plain  estate  tail.  It  is 
suggested  it  might  be  possibly  cut  down  to  an  estate  for 
life ;  but  I  do  not  *know  how  that  is  to  be  done.  If  [327 
Richard  Lord  Penrhyn  had  died  leaving  a  son,  could  any 
one  doubt  that  that  son  would  have  been  tenant  in  tail,  not 
by  way  of  purchase,  but  as  issue  in  tail  of  his  father?  It 
appears  to  me  to  be  beyond  all  doubt  that  this  was  an 
estate  tail,  and  that  the  testator  could  not,  either  by  lan- 
guage of  trust  or  by  any  other  language,  effectually  restrain 
the  tenant  in  tall  from  exercising  his  power  of  suffering  a 
common  recovery. 

It  appears  to  me  with  regard  to  the  other  points  that  they 
are  purely  technical,  and  that  this  statement  of  claim  was 
originally  framed  in  order  to  raise  this  very  point  upon 
claim  and  demurrer ;  for  if  not,  I  cannot  conceive  why  the 
14th  and  15th  clauses  were  inserted.  If  there  was  no  doubt 
that  a  common  recovery  had  been  duly  suffered,  and  the 
only  question  was' whether  that  common  recovery  was  valid, 
having  regard  to  the  special  words  in  the  will,  it  was  right 
to  raise  the  point  in  such  a  way  that  it  could  be  tried  upon 
demurrer.  On  this  statement  of  claim,  however,  it  was 
quite  open  to  the  plaintiff  to  say,  ^^  I  have  not  admitted  the 
common  recovery.^'  I  am  very  glad  to  find  that  to  that 
technical  objection  there  is  the  answer  that  the  Statute  of 
limitations  is  fatal  to  the  plaintiff's  case* 

I  am  of  opinion  that  the  order  of  the  yice-Chancellor 
ought  to  be  affirmed. 

Saggallay  and  Cotton,  L.  JJ.,  concurred. 

Solicitors :  Ouscotte^  Wadham  <fe  Daw;  C,  F.  Hore. 
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358]    *'Ex  parte  Beocklebank.     In  re  Brocklebank. 

DtbUn'z  Summom^Debt  due  to  Infant— Next  Fnend—Bankruptey  Act,  1869,  (82  d 

88  VieL  c.  71),  «.  7. 

An  infant  creditor  may  issue  a  debtor's  summons  in  his  own  name. 

Sembie,  that  in  Buch  case  the  debtor  would  be  entitled,  if  he  asked  for  it,  to  have 
Bome  adult  person  named  as  security  for  the  costs  of  the  summons. 

But  if  he  makes  no  such  application,  but  allows  the  summons  to  proceed  in  the 
ordinary  way,  an  adjudication  of  bankruptcy,  founded  upon  non-compliance  with  it^ 
is  valid. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Spring  Rice,  sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  28th  of  October,  1876,  Henry  Bradshaw  com- 
menced an  action  in  the  Exchequer  Division  against  Thomas 
Brocklebank  for  breach  of  a  contract  of  apprenticeship. 
The  plaintiff  was  an  infant,  but  the  writ  was  issued  in  his 
own  name  without  the  intervention  of  any  next  friend.  On 
the  18th  of  November,  on  the  petition  of  the  plaintiff,  an 
order  was  made  that  he  should  be  at  liberty  to  prosecute 
the  action  by  Eleanor  Bradshaw  as  his  guardian  and  next 
friend.  On  the  17th  of  May,  1877,  judgment  was  signed  for 
the  plaintiff  for  £155  12^.  6d.  damages  and  the  taxed  costs 
of  the  action.  The  costs  were  taxed  at  £99  18s.  lOd.,  mak- 
ing with  the  damages  a  total  of  £265  lis.  Ad.  On  the  22d 
of  May  a  debtor's  summons  was  issued  in  the  name  of  the 
infant  alone  against  Brocklebank  for  the  £255  11^.  Ad, 
Brocklebank  applied  to  have  the  summons  dismissed,  on 
the  ground  that  he  was  not  indebted  in  the  amount  claimed. 
Upon  this  application  an  order  was  made  staying  the  pro- 
ceedings on  trie  summons  on  the  terms  of  the  debtor  giving 
security  for  the  debt.  The  security  was  not  given  within 
the  time  fixed,  and  the  debt  was  not  paid,  and  on  the  1st  of 
June  the  infant,  by  J.  N.  Bmdshaw,  his  next  friend,  pre- 
sented a  bankruptcy  petition  against  Brocklebank,  alleging 
the  noncompliance  with  the  debtor's  summons  as  an  act  of 
bankruptcy.  Brocklebank  disputed  the  petitioning  credit- 
or's debt  and  the  act  of  bankruptcy.  On  the  16th  of  July 
the  Registrar  made  an  adjudication  of  bankruptcy.  Brockle- 
bank appealed. 

359]  *E.  a  WiUis,  for  the  appellant :  No  act  of  bank- 
ruptcy has  been  committed.  The  infant  was  not  competent 
to  instruct  a  solicitor  to  issue  the  summons,  and  he  was  in- 
capable of  giving  a  valid  discharge  for  the  debt  if  it  had 
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been  tendered  to  him.  The  snmmons  was,  therefore,  issued 
by  a  person  who  had  no  authority  to  issue  it.  It  is  clear 
that  the  infant  could  not  present  a  bankruptcy  petition  ex- 
cept through  a  next  friend,  and  this  is  the  course  he  has 
actually  adopted. 

[James,  L.J.:  Why  should  not  an  infant  issue  a  debtor's 
summons  in  person?  It  does  not  appear  that  the  interven- 
tion of  a  solicitor  is  necessary.  Cannot  an  infant  give  a 
receipt  for  wages  or  a  salary  due  to  him  in  respect  of  his 
personal  labor  ?] 

In  Ex  parte  Sergison  (')  it  was  held  that  an  infant  ex- 
ecutor could  not  be  permitted  to  receive  money  due  to  the 
testator  on  a  mortgage.  In  Stott  v.  Meanock  (")  it  was  held 
that  an  infant  executor  who  had  during  his  infancy  received 
part  of  the  testator's  assets,  and  had  paid  them  to  the  ten- 
ant for  life  by  whom  they  were  lost,  was  aot  liable  to  ac- 
count for  them.  Collins  v.  Brook  (')  shows  that  though 
payment  to  the  next  friend  might  be  good,  yet  the  money  is 
still  the  money  of  the  infant,  and  he  could  afterwards  sue 
the  person  who  had  received  the  money  by  the  authority  of 
the  next  friend.  In  Ledward  v.  Hassetls  (*)  it  was  neld 
that  a  good  discharge  to  executors  for  a  legacy  to  an  infant 
could  only  be  given  by  means  of  a  chancery  suit.  The 
86  Geo.  8,  c.  62,  s.  82,  shows  that  infancy  is  a  bar  to  the 
right  to  receive  money. 

[Cotton,  L.  J.:  Would  not  payment  to  the  next  friend  in 
the  action  have  been  an  answer  to  the  summons?] 

At  any  rate  there  was  no  one  who  would  have  paid 
Brocklebank  the  costs  of  the  debtor's  summons  if  it  had 
been  dismissed  with  costs. 

Blackmore  and  Dunne^  for  Bradshaw,  were  not  heard. 

^James,  L.  J.:  In  the  absence,  so  far  as  I  am  aware,  [360 
of  any  authority  to  the  contrary,  I  am  of  opinion  that  an 
infant  to  whom  a  debt  is  due  has  the  same  rights  as  an^ 
other  person,  that  he  is  entitled  to  enforce  the  payment  of  it 
by  means  of  a  debtoi*'s  summons  and  proceedings  in  bank- 
ruptcy based  thereon.  Here  the  infant  sued  out  the  writ  in 
the  action  in  his  own  name.  He  afterwards  obtained  leave 
to  carry  on  the  action  by  a  next  friend,  and  he  recovered 
judgment.  The  money  found  due  by  the  judgment  was,  as 
it  was  laid  down  in  CoUins  v.  Brook  ("),  tne  money,  not  of 
the  next  friend,  but  of  the  infant,  though  the  next  friend 
might  be  his  agent  to  receive  it.  By  the  law  of  England 
it  is  the  duty  of  a  debtor  to  find  out  his  creditor  and 
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ay  him ;  it  is  not  the  daty  of  the  creditor  to  find  out  the 
ebtor.  If  the  debtor  in  the  present  case  had  been  really 
minded  to  pay  he  would  have  had  no  difflcalty  in  finding  a 
person  who  coald  have  given  him  a  good  discharge  for  the 
debt.  A  man  cannot  be  allowed  to  escape  from  the  pay- 
ment of  a  debt  because  the  person  to  whom  it  is  due  bap- 
pens  to  be  an  infant.  He  cannot  be  permitted  to  say,  ^^I 
will  cheat  my  creditor  because  he  is  an  infant."  It  is  said 
that  the  debtor's  summons  ought  to  have  been  issued  by  a 
next  friend  on  behalf  of  the  infant.  I  am  not  aware  of  any 
such  practice  in  the  Court  of  Bankruptcy.  In  the  Court  of 
Chancery  a  suit  on  behalf  of  an  infant  was  brought  in  his 
name  bv  a  next  friend  in  order  to  give  security  for  the  costs 
to  the  defendant,  but  if  the  suit  had  been  commenced  with- 
out the  intervention  of  a  next  friend,  and  the  defendant 
chose  to  appear,  I  know  of  no  reason  why  it  should  not 
have  been  prosecuted  without  a  next  friend.  Probably,  if 
in  the  present  case  an  application  had  been  made  bv  the 
debtor  m  the  first  instance,  that  some  adult  person  should 
be  named  for  the  purpose  of  giving  security  tor  the  costs  of 
the  debtor's  summons,  the  application  would  have  been 
successful.  If,  however,  there  was  any  irregularity  in  this 
respect,  it  has  been  waived  by  the  debtor.  The  summons 
was  heard  and  disposed  of  in  the  usual  way,  and  an  act  of 
bankruptcy  has  been  committed  by  the  failure  to  comply 
with  it.  There  is,  therefore,  no  ground  for  objecting  to  the 
adjudication. 

361]  *Bagoallay,  L.J.:  If  there  was  any  irregularity 
in  the  proceedings  in  the  first  instance,  of  which  I  am  by 
no  means  sure,  I  think  it  has  been  waived  by  the  debtor's 
own  conduct. 

Cotton,  L.  J. :  If  there  has  been  any  irregularity  in  point 
of  form,  I  agree  that  it  is  too  late  to  raise  the  objection  now. 
The  question  of  substance  is,  whether  the  ad  judication  ought 
to  have  been  made.  I  am  clearly  of  opinion  that  if  the 
debtor  had  met  the  summons  by  saying,  '^I  am  willing  to 
pay  the  debt  to  the  person  who  can  properly  receive  it,  to 
the  plain tifTs  solicitor  in  the  action,  or  to  the  next  friend," 
and  nad  asked  the  Registrar  for  directions,  that  would  have 
been  a  sufficient  compliance  with  the  summons.  A  judg- 
ment having  been  recovered  for  the  debt,  there  was  a  i"egu- 
lar  mode  of  discharging  the  liability  created  by  it,  and,  as 
the  debtor  did  not  choose  to  avail  himself  of  it,  the  adjudi- 
cation was  rightly  made. 
Solicitors  for  debtor :  Elmsliey  Forsyth  &  Sedgwick. 
Solicitor  for  creditor :  O.  JohuBon. 
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*In  re  Sparks  (a  Person  of  Unsound  Mind).    [361 

Tm^M  Ad,  1850  Q8  *  14  ViU.  e.  60),  ».  8,  48,  61— FM/ff^  Order^Coti^^MoH' 
gagte  of  Utwnmd  Mind,  not  »o  found — AppUcation  l^  Mortgagor. 

Where  a  mortgagee  becomes  of  ansoand  mind,  not  so  found,  and  the  mortgagor 
applies  for  a  vesting  order  on  payment  into  court  of  the  mortgage  debt,  making 
the  mortgagee  a  respondent  to  the  petition,  the  court  has  no  juriraiction  to  make  an 
order  for  the  costs  to  be  paid  out  of  the  mortgage  debt,  but  ewsh  party  must  bear  his 
own  costs. 

By  an  indenture  of  mortgage  dated  the  20th  of  July,  1871, 
a  leasehold  house  in  Middlesex  was  demised  by  S.  Davidson 
to  T.  C.  Hayward  and  B.  E.  Davidson  for  a  term  of  years, 
by  way  of  mortgage  for  securing  the  repayment  of  £2,600 
and  interest.  • 

In  April,  1873,  the  mortgaged  premises  and  the  debt 
secured  thereon  were  assign^  to  T.  H.  Sparks ;  and  on  the 
11th  of  *November,  1876,  the  equity  of  redemption  [362 
in  the  same  premises  was  assigned  to  the  petitioner,  J.  H. 
Wilson. 

On  the  same  day  Wilson  gave  notice  to  Sparks  of  his  in- 
tention to  pay  off  the  debt  at  the  end  of  six  months,  which 
was  accepted  by  Sparks'  solicitors  on  his  behalf. 

Sparks  was  not,  nowever,  in  a  state  of  health  to  attend  to 
the  business,  and  since  that  time  he  had  become  of  unsound 
mind,  but  had  not  been  so  found  by  inquisition. 

Wilson  accordingly  now  presented  a  petition  in  Lunacy 
under  the  Trustee  Act,  1860,  praying  that  he  might  be  at 
liberty  to  pay  the  amount  of  the  mortgage  debt,  after  de- 
ducting the  costs  of  the  application  therefrom,  into  the 
Bank  of  England,  in  trust  in  this  matter ;  and  that  upon 
such  payment  the  mortgaged  premises  might  vest  in  him 
discharged  from  the  mortgage  debt 

LeveSj  for  the  petitioner :  The  mortgagor  is  entitled  to 
deduct  the  costs  of  the  petition  from  his  mortgage  debt. 
The  case  is  governed  by  JBe  Biddle  ('),  where  the  costs  of  a 
mortgagor  under  similar  circumstances  were  allowed.  If 
the  mortgagee  had  been  found  lunatic,  and  the  petition  had 
been  presented  by  his  committee,  the  costs  would  have  come 
out  of  the  lunatic's  estate:  In  re  Rowley  {^)\  In  re  Mar- 
row  (•) ;  In  re  Stuart  (*) ;  Ex  parte  Richards  (*) ;  In  re 

(>)  28  L.  J.  (Ch.),  28.  (*)  4  I>e  G.  A  J.,  817. 

(•)  1  D.  J.  &  8.,  417.  (»)  1  Jac.  A  W.,  2«4. 

(*)  Cr.  <fc  Ph.,  142. 

22  Eng.  Rep.  108 
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Townsend  (*) ;  //i  re  Thomas  (') ;  In  re  Jones  (*).  In  the 
present  case  the  mortgagee  has  not  been  found  lanatic,  and 
oy  the  mortgagor  presenting  this  petition  expense  has  been 
really  saved  to  the  mortgagee's  estate,  as  it  has  rendered 
it  unnecessary  to  make  him  a  lunatic  and  appoint  a  com- 
mittee. It  would  be  unreasonable  that  the  mortgagor  should 
pay  the  costs  caused  by  the  unsoundness  of  mind  of  the 
mortgagee.     In  re  Viall  {*)  is  also  in  our  favor. 

Migby^  for  the  mortgagee :  The  cases  in  which  the  com- 
363J  mittee  of  a  lunatic  mortgagee  presented  *the  petition 
do  not  apply.  In  those  cases  the  committee  was  getting  in 
the  lunatic^ s  estate,  and  therefore  the  costs  were  ordered  to 
fall  on  the  estate.  In  the  case  of  Re  Biddle  (*)  the  receiver 
of  the  mort^gee's  estate  was  a  co-petitioner  with  the  mort- 
gagor. In  Me  Wlteeler  (•)  it  was  decided  that  a  mortgagor 
who  brings  a  petition  for  a  vesting  order  must  pay  the  costs 
of  it,  unless  tne  lunatic's  committee  has  refused  to  convey. 

The  petition  being  presented  under  the  Trustee  Act,  the 
court  has  no  jurisdiction  to  make  any  order  for  costs,  ex- 
cept against  tne  petitioner  or  against  his  estate. 

Levettj  in  reply. 

James,  L.J.:  I  think,  now  that  the  matter  has  been  con- 
sidered, there  is  something  that  has  been  overlooked  in  the 
former  cases.  This  is  an  application  exclusively  under  the 
Trustee  Acts,  and  the  court  lias  no  jurisdiction  in  the  matter 
except  under  those  acts.  The  61st  section  of  the  act  of  1850 
says  what  jurisdiction  the  court  is  to  have  as  to  costs,  and 
it  enacts  that  the  court  may  order  the  costs  and  expenses  of 
orders  '^  to  be  raised  and  paid  out  of  or  from  the  lands  or 
personal  estate,  or  the  rents  or  produce  thereof,  in  respect 
of  which  the  same  respectively  shall  be  made."  Here  the 
estate  in  respect  of  which  the  application  is  made  is  the 
mortgagor's  estate,  which  he  wants  to  get  vested  in  him 
discharged  from  the  mortgage  debt.  We  have  jurisdiction 
to  order  the  mortgagor  to  pay  costs  out  of  that  estate  if  we  d 
think  right.  When  a  petitioner  under  the  act  comes  to  this 
court  he  submits  himself  to  our  jurisdiction  as  to  costs,  but 
I  am  not  aware  of  any  jurisdiction  to  make  any  one  else  pay 
costs.  The  respondent  is  brought  here  not  by  his  own 
wish,  and  I  do  not  know  what  authority  we  have  to  make  a 
person  pay  the  costs  when  he  is  brought  here  for  the  benefit 
of  the  petitioner. 

Then  it  is  said  that  this  may  be  done  in  another  mode, 

(>)  2  Ph.,  848.  (*)  8  D.  M.  A  G..  439. 

(»)  22  L.  J.  (Ch.),  868.  (*)  23  L,  J.  (Ch,).  23. 

(»)  2  Ch.  D.,  70.  (•)  1  D.  M,  A  G.,  484. 
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which  would  have  necessitated  the  appointment  of  a  com- 
mittee, and  so  costs  could  have  been  caused  to  the  lunatic's 
estate,  and  a  redemption  suit  might  have  been  instituted, 
which  would  have  given  the  *court  jurisdiction  to  [364 
make  the  lunatic's  estate  pay  the  costs.  However  that  may 
be,  the  act  provides  the  simplest  course  of  proceeding,  and 
that  is,  that  the  mortgagor  should  bring  the  money  into 
court  to  the  account  or  tne  person  of  unsound  mind,  and 
when  that  is  done  he  is  entitled  to  a  vesting  order,  which  he 
must  obtain  at  his  own  cost. 

The  petitioner  says  that  the  difficulty  has  arisen  from  the 
misfortune  of  the  mortgagee,  and  that  he  ought  not  to  suffer 
for  that.  I  do  not  see  why  the  mortgagor  should  be  relieved 
from  pavment  of  costs  by  the  misfortune  of  the  mortgagee, 
although  it  would  not  be  right  to  make  him  pay  the  mort- 
gagee's costs.  There  will,  therefore,  be  no  order  as  to  costs 
on  either  side. 

Bagoallay,  L.  J.:  I  am  of  the  same  opinion.  The  order 
will  be  that  the  petitioner  have  liberty  to  pay  the  money 
into  court  to  the  account  of  the  responaent,  with  interest  to 
the  day  of  payment.  No  order  as  to  costs.  If  the  money 
is  invested  in  court,  the  respondent  must,  of  course,  pay  the 
costs  of  the  investment. 

Cotton,  L,J.,  concurred. 

Solicitors :  RohinsoUy  Son  &  Edmonds ;  DrucCy  Sons  & 
Jackson. 
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ADMIRALTY. 

1.  lAm,  T.,  the  master  of  a  ship  belong- 
ing to  a  company,  drew  a  bill  on  the 
company  for  neceflsaries  supplied  to 
the  ship,  which  was  accepted,  but  was 
.dishonored  at  maturity.  T.  paid  the 
bill,  and  claimed  repayment  from  mort- 
gagees who  bad  taken  possession  of  the 
ship.  On  the  following  day  an  order 
was  made  for  winding  up  the  company. 
T.  then  applied  in  the  winding-up  for 
leave  to  take  proceeding  in  the  Ad- 
miralty Court,  and  obtained  an  order 
giving  him  leave.  The  liquidator  ap- 
plied to  discharge  this  order,  and  an 
order  was  made  for  the  liquidator  to 
pay  into  court  to  a  separate  account  to 
meet  T.'s  claim  a  sum  of  £160,  which 
exceeded  the  principal  and  interest,  T. 
undertaking  not  to  proceed  in  the  Ad- 
miralty Court;  the  payment  to  be 
without  prejudice  to  any  application 
by  T.  to  increase  the  amount  The 
£150  was  paid  in,  and  T.  applied  to 
increase  the  amount  so  as  to  cover  the 
costs  of  defending  an  action  brought 
against  T.  by  the  holder  of  the  bill,  and 
the  costs  of  T.  of  the  application  in  the 
windine-up.  Vice-chancellor  Bacon 
ordered  the  principal  and  interest  on 
the  bill  to  be  paid  to  T.  out  of  the 
£lfiO,  and  the  residue  to  be  paid  to  the 
liquidator : 

Held,  on  appeal,  that  though  if  there 
had  not  been  mortgagees  in  possession 
of  the  ship  the  proper  mode  of  enforcing 
T.'s  lien  on  the  ship  would  have  been 
by  application  in  the  winding-up,  as  in 
In  re  Amtralian  Direct  Steam  ffavigaiion 


Company,  the  order  giving  leave  to 
proceed  in  the  Adminuty  Court  was  a 
proper  order,  the  mortgagees  not  being 
parties  to  the  winding-up ;  and  that 
T.  was  entitled  to  all  his  costs  before 
the  Vice-Chanoellor  as  costs  properly 
incurred  by  a  mortgagee  in  enforcing 
his  security : 

2.  Hdd,  also,  that  the  case  was  not 
within  the  rule  that  an  appeal  wUl  not 
lie  as  to  costs.  MatUr  of  Rio  Chrande, 
etc,  86 


ADVANCEMENT. 

1.  A.  B.  transferred  certain  railway  de- 
bentures into  the  names  of  himseu  and 
his  wife  and  a  stranger  who  was  one  of 
the  three  trustees  of  his  marriage  set- 
tlement He  also  transferred  certain 
railway  stock  into  the  names  of  himself 
and  his  wife  and  two  strangers,  who 
were  both  trustees  of  the  setUement : 

Heldt  that  the  two  investments  were 
neither  intended  as  an  augmentation 
of  the  settlement  fund,  nor  were  they 
to  form  part  of  his  residuary  estate, 
but  were  advancements  for  the  benefit 
of  the  wife ;  and  the  strangers  in  each 
case  were  trustees  for  her  upon  her 
surviving  her  husband  Matter  of  My- 
kyri*  TVusts,  681,  687  note, 

2.  A  testator,  after  reciting  that  he  had 
advanced  to  his  son  various  sums  of 
money,  and  that  he  was  desirous  that 
his  son  should  be  released  from  the 
said  several  sums,  and  that  the  securi- 
ties held  in  respect  thereof  should  be 
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giTOD  Up  to  him,  beqaeathed  to  his  eon 
all  the  aforesaid  several  sums,  with 
the  securities  then  in  the  testator's 
hands  relating;  thereto,  and  he  released 
him  from  payment  of  all  such  sums : 

Hi^t  that  the  will  must  be  construed 
as  speaking;  from  the  date  and  not  from 
the  death  in  respect  of  the  advances 
made  by  the  testator;  and  that  the 
son  was  not  released  from  the  payment 
of  money  advanced  between  the  date 
of  the  will  and  the  death  of  the  tes- 
tator.   BvereU  v.  Everett,  691,  696  noU. 


ADVERSE  POSSESSION. 
See  LnnTATiom,  Statute  of,  845. 


AFFIRMATIVE. 

I.  The  order  in  which  the  speeches  of 
counsel  on  the  trial  of  an  action  with 
witnesses  are  to  be  made,  prescribed. 
Kino  v.  Rudkin.  785,  739  fiote. 


AGREEMENT. 

8ee  Frauds,  Statute  of. 
Stofpagb  in  Traksitu. 


AIR. 
See  Injunction,  736. 


AMENDMENT. 

1.  Order  made  at  the  trial  to  add  as  a 
co-defendant  a  person  to  whom  the  de- 
fendant had  assigned  his  interest  pen- 
denie  lite,     Kino  v.  Rudkiti,  735 


ANSWER. 
See  Plxadino,  394,  467. 


ARBITRATION. 

1.  The  rules  of  a  building  society  incor- 
porated under  the  Building  Sodetiet 
Act,  1874,  provided,  pursuant  to  sect 
16,  sub-sect.  9,  of  the  act,  that  disputes 
between  the  society  and  any  ii  its 
members  should  be  settled  by  refer- 
ence to  arbitration.  A  member  of  the 
society  having  commenced  an  acdaa 
for  account  against  the  so<dety : 

Seld,  on  inotion  to  stay  proceedii^ 
under  the  Common  Law  Procedure  Act, 
1664,  s.  11,  and  the  Building  Societies 
Act,  1874,  that  the  jurisdiction  of  the 
court  was  ousted,  and  that  the  matten 
in  dispute  must  be  referred  to  arbitn- 
tion.       Wriffhi   v.   Monarch,  eU.  428, 

431mtfe. 


ARCHITECT. 
See  A&bitbation,  428,  481  nott. 


ASSIGNMENT. 

1.  A.  consigned  coffee  to  M.,  L.  k  Ca, 
and  drew  bills  upon  them,  which  they 
declined  to  accept.     R.  was  the  holder 

«  of  some  of  these  bills.  A.  finding  that 
M.,  L.  <&  Co.  would  not  a<x»pt  the  bills, 
wrote  to  S.  requesting  him  to  realize 
the  coffee,  honor  the  bills,  telegraph  for 
a  remittance  if  the  proceeds  woald  not 
cover  the  bills,  and  conduct  the  boa- 
ness  so  as  to  prevent  A.'a  reputatioo 
from  suffering^.  On  the  14th  of  Au- 
g^ust,  the  day  before  the  day  on  which 
the  bilb  held  by  R.  became  payable, 
S.  wrote  to  him  a  note  specifyii:^  the 
bills  and  saying,  "  Take  note  that!  ex- 
pect to  receive  early  next  week  deliT- 
ery  of  the  coffee  sent  by  the  drawer 
against  the  above,  and  that  I  will  then 
again  write  to  yon  on  this  subject* 
Three  days  after  this  S.  wrote  to  R., 
*'  Referring  to  my  memormndnm  of  the 
14th  instant,  M.,  L.  A  Co.  have  handed 
me  the  warrants  for  the  coflbe,  I  shall 
dispose  of  the  same  as  instracted  by 
sender,  and  ^ill  let  yoo  have  further 
particulars  in  due  time."  On  the  same 
day  S.  was  served  with  an  attachment 
out  of  the  Lord  Mayor^s  Coort  at  the 
suit  of  M.,  L.  d  Co.,  as  creditors  ai  £., 
A.  A  Co.,  whom  Uiey  alleged  to  hare 
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an  iDterest  in  the  coflfee.  R.  filed  his 
bill  to  restrain  the  proceedings  in  the 
Lord  Mayor's  Coort,  and  to  establish 
his  interest  in  the  proceeds  of  the  cof- 
fee. Yice-Chaneellor  Hall  dismissed 
the  bill  on  the  ground  that  R.  had  not 
any  specific  charge  on  the  proceeds, 
and  therefore  had  no  such  title  as  would 
support  a  bill : 

Hdd,  on  appeal,  that  the  letters  gave 
R.  an  equitable  charge  on  the  proceeds 
of  the  coffee,  and  that  he  had  therefore 
a  locui  ttandi  to  maintain  the  suit. 
Ranker  v.  Alfaro,  460 


ATTACHMENT. 

1.  Upon  judgment  in  an  action  declaring 
that  the  defendant  is  liable  to  pay  to 
the  plaintiff  a  certain  sum,  and  decree- 
ing paytnent  to  be  made  on  or  before 
that  day  three  months,  the  plaintiff  is 
at  once  entitled,  under  1^2  Vict 
c.  110,  8.  14,  to  obtain  a  charging  order 
upon  stock  and  shares  standing  in  the 
name  of  the  defendant.  Bagruill  v. 
Carlton.  708 


ATTORNEYS. 

1.  A  solicitor  had  a  retainer  to  act  gen- 
erally for  a  company,  and  also  a  spe- 
cial retainer  to  conduct  a  chancery  suit 
on  behalf  of  the  company.  Being  em- 
ployed by  another  client  to  go  to 
America,  he  collected  information  on 
behalf  of  the  company  in  furtherance 
of  their  suit,  but  without  special  in- 
structions from  the  company  to  do  so. 
On  his  return  to  England  he  reported 
to  the  company  what  he  had  done,  and 
they  made  use  of  the  information  he 
had  obtained. 

He  afterwards  took  three  journeys 
to  Paris  to  conduct  negotiations  for  a 
compromise  of  the  same  suit,  without 
instructions  from  the  company,  but 
with  the  knowledge  of  some  of  the 
directors,  and  on  two  of  them  he  was 
accompanied  by  the  chairman  : 

Uela,  by  the  Court  of  Appeal  (re- 
versing the  decision  of  the  Master  of 
the  Rolls),  that,  under  the  special  cir- 
cumstances of  the  case,  the  solicitor 


was  entitled  to  charge  the  company 
for  his  professional  services  in  Amer- 
ica, and  also  for  his  professional  ser- 
vices and  expenses  on  his  journeys  to 
Paris. 

2.  Observations  on  the  rule  that  a  soli- 
citor must  not  undertake  journeys  on 
behalf  of  his  client  without  special 
instructions.     Matter  of  Stull,         486, 

606  note, 

8.  A  solicitor  is  entitled  to  retain  as  his 
own  property  letters  addressed  to  liim 
by  his  client  and  copies  in  his  letter- 
book  of  his  own  letters  to  the  client, 
after  the  client  has  transferred  the  busi- 
ness to  which  such  letters  related  to 
other  solicitors.     Matter  of  Wheata-oft. 

671,  671  note, 

4.  A  company  having  Issued  a  debenture 
loan,  a  deed  was  prepared  by  their 
solicitor  mortgaging  their  property  to 
two  of  the  directors  as  trustees  for  the 
debenture  holders,  the  same  solicitor 
acting  also  for  the  trustees.  The 
mortgage  contained  a  power  of  sale 
and  the  usual  covenant  against  in- 
cnmbrances.  The  company  afterwards 
passed  a  resolution  for  a  voluntary 
winding-up,  whereupon  the  trustees 
acting  under  their  power  of  sale  con- 
tracted to  sell  the  mortgaged  property 
to  a  purchaser  and  applied  to  the  soli- 
citor for  the  company's  title  deeds, 
which  were  in  his  possession.  He 
however  refused  to  give  them  up, 
claiming  a  lien  upon  them  for  costs 
incurred  by  the  company  prior  to  the 
mortgage. 

Upon  a  petition  by  the  trustees  and 
a  debenture  holder  praying  that  the 
solicitor  might  be  ordered  to  deliver 
up  the  title  deeds  to  them  : 

Reld,  that  the  solicitor  was  not  enti- 
tled to  a  lien  on  the  deeds,  and  that 
they  must  be  delivered  up  to  the 
petitioners. 

6.  A  solicitor  acting  for  mortgagee  as 
well  as  mortgagor  in  the  preparation 
of  a  mortgage  thereby  loses  his  lien  on 
the  title  deeds  in  his  possession  for 
costs  due  to  him  from  the  mortgagor, 
unless  such  lien  is  expressly  reserved, 
even  though  the  mortgagee  may  have 
known  that  the  solicitor  had  such  lien 
as  against  the  'mortgagor.  Matter  of 
JSneil.  677 
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BANKRUPTCY. 

1.  An  objection  to  the  proof  of  a  creditor 
who  has  voted  at  the  first  meeting 
of  creditors  on  a  composition  resolu- 
tion is  in  time  if  taken  at  the  second 
meeting. 

2.  Semble,  that  the  objection  wonld  be  in 
time  if  taken  after  the  second  meeting 
and  before  the  registration  of  the  reso- 
lution.    Matter  of  WeU.  127 

8.  Loans  were  made  by  M.  to  K.  on  the 
security  of  bills  of  exchange  drawn  by 
H.  and  accepted  by  E.  The  loans 
were  also  secured  by  the  assignment  to 
M.  of  debts  due  to  K.,  notice  beiuf 
given  to  the  debtors.  M.  discounted 
the  bills  with  his  bankers.  K.  filed  a 
'liquidation  petition,  and  the  bankers 
proved  in  the  liquidation  for  the  full 
amount  of  the  bills.  The  assigned 
debts  not  having  been  collected,  it  was 
arranged  between  M.  and  the  trustee 
that  the  latter  should  collect  them,  and 
hold  tlie  proceeds  without  prejudice  to 
M.'s  rights.  The  debts  having  been 
collected,  the  trustee  refused  to  pay 
over  the  proceeds  to  M.  unless  he 
would  take  up  ^he  bills  : 

HM,  that,  in  the  absence  of  the 
bankers,  it  could  not  be  decided 
whether  the  proof  upon  the  bilU  ought 
to  be  reduced  by  the  proceeds  of  the 
assigned  debts. 

4.  But,  held,  that  M.  was  not  entitled  to 
the  proceeds  unless  he  took  up  the 
bills,  and  that  the  proper  order  to 
make  was  that  the  trustee  should  apply 
the  proceeds  in  discharging  M.'s  liabil- 
ity upon  the  bills.     Ex  parte  Mann.  138 

6.  On  the  24th  of  April  B.,  the  plaintiff 
in  an  action,  recovered  judgment  for 
£63  and  costs.  On  the  '26th  of  April 
the  defendant  filed  a  liquidation  peti- 
tion. In  his  statement  of  aflhirs  he  in- 
serted B.  as  a  creditor  for  the  £68,  but 
made  no  mention  of  the  costs.  The 
first  meeting  of  the  creditors  was  held 
on  the  19th  of  May.  B.  attended  and 
proved  a  debt  of  £203,  being  the  £63, 
and  £160,  the  estimated  amount  of  the 
costs.  The  meeting  was  adjourned  to 
the  29th  of  May,  when  the  creditors 
redolved  to  accept  a  composition,  B. 


voting  in  the  minority.  On  the  8th  of 
June  the  costs  of  the  action  were  taxed 
at  £147.  On  the  9th  of  June  R 
gave  notice  to  the  debtor  that  he 
withdrew  his  proof,  and  the  same  day 
he  issued  execution  agunst  the  debtor 
for  the  judment  debt  and  costs.  On 
the  11th  of  June  the  second  meedog 
of  the  creditors  was  held,  and  B.  then 
save  written  notice  that  he  withdrew 
his  proof,  without  prejudice  to  sgain 
proving  on  a  subseouent  orcaBion. 
The  chairman  refusea  to  take  tiie 
proof  off  the  file.  The  composition 
resolutions  were  confirmed.  B.  took 
objections  to  the  resolutions,  and  op- 
posed their  registration,  but  the  regis- 
tration was  made : 

Hddf  that,  by  reason  of  the  insuffi- 
cient statements  of  B.'s  debt  in  the 
debtor's  statement,  B.  was  not  boond 
by  the  composition,  and  that  he  vts 
not  estopped  by  his  conduct  fttxn 
enforcing  his  execution  against  the 
debtor.     Matter  of  Lang,  MS 

,  The  special  act  of  a  gas  company  em- 
powered them  to  levy  by  distreM  all 
sums  of  money  due  to  them  for  the 
supply  of  gas,  the  amount  of  which 
should  not  oe  disputed,  and  provided 
that  any  justice,  on  application,  might 
inquire  into,  and  ascertun  the  amount 
due,  and  issue  his  warrant  accordingly 
for  levying  the  same.  By  sect.  16  of 
the  Gasworks  Clauses  Act,  1847  (inoor- 
porated  with  the  speciiil  act),  money 
due  to  a  gas  company  for  eas  suppli^ 
is  spoken  of  as  **  rent"  The  compsaj, 
after  one  of  their  customers  had  filed 
a  liquidation  petition,  and  with  notice 
of  the  petition,  proceeded  to  sdie  hid 

foods  under  a  distress  warrant  granted 
y  the  justices  in  respect  of  money  doe 
for  gas  supplied  to  him  within  a  year 
before  the  hling  of  the  petition : 

Htld,  the  company  did  not  come 
within  the  words  "  landlord  or  other 
person  to  whom  any  rent  is  due  from 
the  bankrupt"  in  sect.  34  of  the  Baok- 
ruptcy  Act,  1869,  but  that  the  diBtress 
was  a  legal  process  against  the  estate 
of  the  debtor  in  respect  of  a  provable 
debt,  which  the  court  had,  under  sect 
13  of  the  act,  or  under  rule  2$0  of 
the  Bankruptcy  Rules,  1870,  power  to 
restrain. 

A  perpetual  injunction  was  accordinglj 
granted  to  restrain  the  company  from 
enforcing  the  distress. 
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8.  The  words  "other  person  to  whom 
any  rent  is  due  "  in  sect.  84  apply  to  a 
case  where  rent  is  payable  in  respect 
of  a  tenancy,  Uiough  the  person  enti- 
tled to  the  rent  is  not  in  popular  lan- 
guage a  "  kndlord."    MaUer  of  Nill. 

640 

9.  In  order  to  secure  an  advance  by  F.  to 
P.,  the  liquidating  debtor,  a  bill  of  sale 
of  part  of  P/s  property  was  on  the 
SOth  of  March,  1876,  executed  by  P. 
to  F.  on  the  agreement  that  the  deed 
should  not  be  registered  for  six  (and 
afterwards  for  nine)  months,  if  P.  would 
execute  a  new  bill  of  sale  when  called 
upon  to  do  so.  Accordingly,  at  inter- 
vals of  about  twenty -one  days,  the  bill 
of  sale  was  renewed  fourteen  times,  the 
fifteenth  and  last  deed  being  executed 
on  the  nth  of  January,  1877.  The 
first  and  last  only  of  the  series  were 
stamped,  and  the  last  only  was  regis- 
tered. Each  deed  recited  a  loan  at 
the  date  of  the  deed  of  the  amount 
purported  to  be  thereby  secured ;  but 
in  £act  there  was  only  one  loan,  in- 
creased on  two  occasions  by  further 
advances. 

In  the  interval,  that  is  to  say,  on  the 
26th  of  September,  1876,  the  debtor 
committed  an  act  of  bankruptcy  by 
neglecting  to  satisfy  a  summons  served 
by  B.,  a  debtor ;  and  on  the  6th  of  De- 
cember B.  served  on  the  debtor  a  peti- 
tion for  adjudication  in  bankruptcy, 
under  which  a  receiver  was  appointed 
on  the  9th  of  December.  The  petition 
for  liquidation  was  filed  on  the  18th  of 
January,  1877;  and  on  the  5th  of  Feb- 
ruary, F.,  the  bill  of  sale  holder,  pur- 
chased and  took  an  assignment  of  the 
debt  of  B.: 

Held,  that  whatever  might  be  the 
validity  of  the  bill  of  sale  of  the  1 1th  of 
January,  1877,  at  law,  it  was  wholly 
invalid  in  bankruptcy,  on  the  grounds 
that  it  purported  to  convey  property 
which  was  then  vested  in  the  receiver ; 
2,  that  it  was  based  on  an  untrue  re- 
cital; and,  8,  that  it  was  part  of  a 
scheme  to  defeat  the  operation  of  the 
bankruptcy  laws ;  and  that  the  title  of 
the  trustee  in  liquidation  related  back 
to  the  act  of  bankruptcy  under  the 
debtor's  summons : 

10.  Heldf  further,  that  the  purchase  by 
the  bill  of  sale  holder  of  the  summon- 
ing creditor's  debt,  though  it  mi^ht 
purge  the  act  of  bankruptcy  as  be- 
tween the  debtor  and  creditor,  could 

22  Bno.  Rep,  109 


not  abrogate  the  prediocengs  in  bank- 
ruptcy, so  as  to  defeat  the  rights  of 
the  other  creditors.  Matter  of  Fur- 
her,  766 

11.  Leave  was  given  to  issue  an  attach- 
ment aeainst  a  defendant  for  non-pay- 
ment of  money,  being  a  default  oy  a 
person  acting  in  a  fiduciary  capacity. 
He  was  attached  and  put  in  prison. 
Ue  then  filed  a  declaration  of  insol- 
vency and  was  adjudicated  bankrupt, 
and  applied  for  his  discharjice.  Vice- 
Chancellor  Malins  refused  the  applica- 
tion, sayin^^  that  the  bankrupt,  if  so 
advised,  might  renew  his  application 
after  he  had  passed  his  final  examina- 
tion. 

Held,  on  appeal,  that  this  refusal  was 
right.    Lew€»  v.  BameU,  796 

See  Bills  of  Sals,  441. 

CORPORATIOXS,  107,  899. 
Stockholders,  127,  673,  676  note, 

SlTPPLEMENTABT  PrOOEEDINQS,  777, 

780  noU, 


BASTARDY. 

1.  H.  Y.,  who  made  his  will,  and  died  in 
March,  1876,  gave  the  residue  of  his 
personal  estate  after  the  death  of  his 
daughter  A.  (described  as  the  wife  of 
W.  A.)  in  trust  for  all  or  any  of  her 
children  who  should  attain  twenty -one 
or  marry.  The  daughter  died  in  April, 
1876,  without  having  made  any  ap- 
pointment. On  petition  by  one  child, 
who  claimed  to  be  the  only  legitimate 
child  of  the  daughter,  the  evidence  of 
A/s  husband  showing  that  three  chil- 
dren of  A.  born  during  the  marriage 
and  after  the  petitioner  were  illegiti- 
mate was  admitted ;  and  it  was  neld 
that  the  petitioner  only  was  interested 
in  the  fund.  Yearwoode  TrusU,  Mai- 
Ur  of  288,  286  noU, 


BILLS  OF  SALE. 

1.  In  an  action  to  enforce  an  agreement 
by  B.,  an  innkeeper,  to  give  a  bill  of 
sale  of  his  furniture  and  effects,  A.  ob- 
tained the  appointment  of  a  receiver, 
who  entered  into  possession  on  the  16th 
of  March,  1876,  and  served  the  cus- 
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tomers.  Daring  Jbhe  night  B.  ab- 
Boonded,  and  next  day  (the  17th  of 
March)  filed  a  liquidation  petition,  un- 
der which  a  receiver  was  appointed  in 
bankruptcy.  The  two  receivers  re- 
nuuned  in  joint  possession  : 

Hddy  that  the  case  did  not  lall 
within  the  provisions  of  the  Bills  of 
Sale  Act,  1864,  and  that  the  possession 
of  A/s  receiver  had  taken  the  goods 
out  of  the  order  and  disposition  of  B. 
at  the  time  of  his  bankruptcy;  and 
accordingly  that  the  title  of  A.  pre- 
vailed over  that  of  B/s  trustee  in  bank- 
ruptcy.    Taylor  v.  Ecktnley,  44 1 

See  Bankbuptct,  756. 


BLANKS. 


See  Proxies,  648. 


BONDS. 

1.  A  loan  was  secured  by  the  issue  of 
bonds  bearing  coupons  for  twenty  half- 
yearly  payments  of  interest,  on  the  1st 
of  June  and  Ist  of  December,  such 
bonds  to  be  redeemable  by  half-yearly 
drawings  of  at  least  6  per  cent,  on  the 
total  amount  of  the  loan.  A  deed  was 
executed,  by  which  the  borrowers 
granted  certain  foreign  railways  to  trus- 
tees, and  covenanted  with  them  to  re- 
mit half-yearly  sums  sufficient  to  pay 
the  amount  of  interest  and  moneys  re- 
quired for  redemption.  On  each  1st  of 
December  and  Ist  of  June  the  moneys 
so  to  be  remitted  were  to  be  applied  in 
payment  of  the  principal  sums  secured 
by  such  of  the  Donds  as  should  have 
been  drawn  on  the  preceding  1st  of  No- 
vember and  Ist  of  May,  as  the  case 
might  be,  and  of  the  interest  on  such 
of  the  bonds  as  should  be  outstanding 
and  bearing  interest  which  would  be- 
come payable  on  such  1st  of  December 
or  Ist  of  June,  but  it  was  declared  that 
no  interest  should  be  payable  on  any 
drawn  bond  after  the  day  fixed  for  its 
redemption.  In  case  of  default  in  the 
remittances,  the  trustees  were  to  enter 
into  possession  of  the  railways,  and  ap- 
ply the  net  profits  (1)  in  payment  of 
lUl  arrears  of  interest  due  on  such  of 


the  bonds  as  should  be  outstanding  oad 
bearing  interest ;  (2)  in  redemptioo  of 
such  an  amount  of  bonds  as  oc^fat  to 
have  been  redeemed  on  any  prerioos 
1st  of  June  or  Ist  of  Deeemoer,  bnt 
might  not  have  been  redeemed  tbrou^ 
failure  of  the  borrower  to  remit  fniias, 
and  lastly,  in  payment  of  the  future 
interest  on  the  bonds  and  the  redemp> 
tion  of  the  same  in  any  future  half- 
year;  and  after  full  payment  and  satis- 
faction of  all  the  princiDal  moneys  and 
interest  secured  by  the  Donds,  the  troe- 
tees  were  to  hold  the  surplus  in  trust 
for  the  borrowers.  Default  was  made 
in  the  remittances,  the  trustees  tc»ok 
possession,  and  in  November,  1876,  had 
a  fund  in  hand  out  of  which  they  pro- 
posed to  pay  interest  on  the  undrawn 
bonds  only.  Bonds  to  the  amount  of 
10  per  cent  on  the  whole  loan  had 
been  drawn  in  November,  1875,  and 
May,  1876,  but  had  not  been  paid 
through  want  of  fiinds: 

Held,  by  the  Master  of  the  Rolls,  that 
no  interest  was  payable  on  any  bond 
drawn^for  payment  after  the  day  faefi 
for  its  redemption,  and  that  the  tn^- 
tees  therefore  could  not  be  restrained 
from  applying  the  moneys  in  their 
hands  m  payment  of  interest  on  the 
undrawn  bonds,  making  no  provision 
for  interest  on  drawn  M>nds  which  re- 
mained unpaid  through  want  of  funds: 

2.  Held,  on  appeal,  that  drawn  bonds 
which  remained  unredeemed  through - 
failure  of  the  borrower  to  provide 
funds,  could  only  be  redeemed  by  pay- 
ment of  the  principal  with  interest  up 
to  the  time  of  payment: 

8.  HM,  by  James,  L.J.,  and  Amphlett, 
J.  A.,  that  the  funds  were  to  be  appfied 
in  the  first  place  in  payment  of  interest 
paH  panu  on  undrawn  bonds,  and  on 
drawn  bonds  which  remained  unpaid 
through  the  failure  of  the  borrowers  to 
provide  funds;  die^entienU  Brett»  J.A., 
who  was  of  opinion  that  the  payment 
of  interest  on  undrawn  bonds  had 
priority  over  the  payments  in  redem{>- 
tion  of  drawn  bonds.  OwrMlio  v.  HV^r- 
wlin,  90 


BROKER. 


See  Pbixcipal  axd  Agkxt,  24. 
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BURIAL. 

1.  The  defendant,  in  1866,  obtained  leave 
from  the  Home  SSedretary  to  convert  a 
piece  of  land  containing  twenty  acres 
into  a  cemetery.  He  could  not  suc- 
ceed in  doing  so,  and  the  land  remained 
unaltered.  In  1876  an  attempt  was 
made  to  get  up  a  company  for  the  pur- 
pose, but  the  attempt  failed.  In  the 
following  year  the  plaintiff,  who  was 
owner  of  a  dwelling  house  within  100 
yards  of  the  nearest  part  of  the  land, 
wrote  to  the  defendant  to  the  effect 
that  unless  the  defendant  would  give 
an  undertaking  not  to  use  any  part  of 
the  land  for  a  cemetery,  he  should  take 
le«il  proceedings.  The  defendant  re- 
plied to  the  effect  that  he  had  no  pres- 
ent intention  of  converting  the  land 
into  a  cemetery ;  that  he  would  not 
give  any  undertaking  not  to  do  so  if  he 
found  it  desirable;  but  that  if  he 
should  hereafter  wish  to  use  the  prop- 
erty in  that  way,  he  would  give  the 
plaintiff  two  months'  notice  of  his  in- 
tention to  do  so ;  and  he  stated  that  he 
should  not  bury  within  100  yards  of  the 
pkiintiff*s  house  without  consent  The 
plaintiff  thereupon  commenced  an  ac- 
tion, and  Bacon,  V.C.,  granted  an  in- 
terlocutory injunction  restraining  the 
defendant  from  using,  "for  burud  or 
for  a  cemetery,"  the  ground  in  ques- 
tion, ** or  any  part  thereof'*,: 

Held,  on  appeal,  that  the  injunction 
must  be  dissolved,  for  that  there  was 
DO  such  threat  or  intention  to  use  any 
part  of  the  ground  for  a  cemetery  as 
to  warrant  the  interference  of  the  court 
by  injunction,  supposing  such  use  to  be 
unlawful : 

2.  Held,  further,  that  an  injuncUon  in  the 
above  form  could  not,  in  any  case, 
have  been  supported,  for  that,  under 
18  ±  19  Vict  a  128,  s.  9,  a  cemetery 
may  come  within  100  yards  of  a  house, 
the  only  thing  prohibited  being  actual 
burial  within  that  limit.  Cowley  v. 
£l^.  567 


c. 


CAPITAL. 

1.  Of  trust  fund,  when  goes  to  party. 
Maiier  of  Newberr^t  TnuU,  146 

See  Lunatic,  584. 


CASES  AFFIRMED,  REVERSED, 
OVERRULED  AND   CONSIDERED.     ^ 

Australian,  etc.,  matter  of,  18  Eng.  R., 
828,  foUauoed.  86 

Birmingham,  etc.,  matter  of,  L.  R.,  11 
Eq.,  615,  distinguished.  640 

Brings  «.  Penny,  8  McN.  &  Gord.,  546, 
distinguished,  51 

Brinsmead  v.  Harrison,  8  Eng.  R.,  388, 
followed.  528 

Brown,  matter  of,  17  Eng.  R.,  821,  dis- 
approved. 254 

Brown  v.  Gallatly,  L.  R.,  2  Chy..  751, 
followed.  280 

Butterfield  «.  Heath,  15  Beav.,  408,  dis- 
approved.  660 

Buxton  V.  Buxton,  1  Myl.  &  Cr.,  80, 
followed.  841 

Caerphilly  Colliery  Co.,   matter  of,  4 
Chy.  Div.,  222,  affirmed.  127 

Campbell  v.  Im  Thum,  1  C.  PI.  Div., 
267,  discussed.  582 

Cobham  v.  Dalton,  L.  R.,  10  Chy.,  655, 
distinguished.  796 

Cooper's  Trust,  matter  of,  4  D.  M.  & 
G.,  757,  explained.  446 

Cox  V.  Hickman,  8  H.  L.  Cas.,  268, 
considered.  215 

Credit  Foncier,  matter  of,  L.  R.,   U 
Eq.,  856,  overruled.  277 

Currie  v.  Nind,  1  Myl.  &  Cr.,  17,  dis- 
cussed. 660 

Dawson  v.  Bank,  etc.,  20  Eng.  R.,  805, 
reversed.  766 

Ebbw  Vale,   etc.,  matter  of,  21  Eng. 
R.,72Q,  followed.  277 

Forbes'  Case,  Law  Rep.,  19  Eq.,  858, 
distinguished.  576 

Forsbrook  v.  Forsbrook,  L.  R.,  8  Chy., 
98,  considered.  14 

Furber  v.  Finlayson,  24  Week.  Rep.,   , 
870,  questioned.  480 

Gale  V.  Squier,  19  Eng.  R.,  777,  af- 
firmed, 868 

Goodright  v.  Moses,  2  W.  Bl.,  1019, 
discussed.  660 

Greated  v.    Greated,   26    Beav.,    621, 
queiftioned.  602 

Hayes  v.  Hayes,   4  Russ.,  811,  over- 
ruled. 14 

Henderson  v.  Maxwell,   19  Eng.   R., 
S.  C.  740 

Hughes  V.  Ellis,  20  Beav.,  198,  ques- 
tioned. 602 

Jackson  v.  Innes,  1    Bligh,  104,  ex- 
plained. 766 

Jackson    v.  Parker,   Ambl.,  687,   ex- 
plained. 766 

Kemp  V.  Bird,  ante,  291,  affirmed.   585 

King  V.  George,  20  Eng.  R.,  665,  af- 
firmed. 864 
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Leather  Cloth,  etc.,  v.  American^  etc., 

11  H.  L.  Cas.,  528,  diwuised.  518 
Moll  wo,  etc.,  V.  Court  of  Wards,  4  Eng. 

R.,  121,  eanndered.  215 

Phosphate  Sewage  Co.  v.  Moleson,  18 

Eng.  R.,  68,  afflrmed.  157 

Poolej  V.  Driver,  22  Eng.  R.,  214,  dis- 

eu9sed.  831 

Price  V,  Jenkins,  20  Eng.  R.,  707,  re- 
versed. 857 
Price  0.  Jenkins,  20  Eng.  R.,  707,  con- 

Hdered.  718 

Pryse's  Estate,  matter  of,  L.  R.,  10 

E(i.,6Sl,foUou)ed.  677 

Rideout's  Trusts,  matter  of,  L.  R.,  10 

Eq.,  41,  considered,  283 

Singer  Mfg.  Co.  v,  Wilson,  16  Eng. 

R.,  827,  discussed.  513 

Stephenson's  Case,  45  L.  J.  Chy.,  488 

distinguisfied.  576 

Teasdale  «.  Braithwaite,  10  Eng.  R., 

684,  afflrmed.  367 

Toulmin  v.  Steere,  3  Mer.,  210,  dis- 
tinguished, 9GQ 
Ungley<  «.   Unglej,  19  Eng.  R.,  678, 

affinned.  535 

Yeale's  Trust,  matter  of,  19  Eng.  R., 

669,  affirmed.  361 

Warren  v.  Rudall,  1  J.  &  H.,  1,  ean- 

sidered.  48 

Whitfield  «.  Qemment,  1  Mer.,  402, 

distinffuished.  ^5 

Worraker  v.  Pryer,  2  Chy.  Div.,  109. 

WfoUomd.  280 

right  V.  Chard,  4  Drewry,  702,  dis- 
tinguished, 626 


CAUSE  OF  ACTION. 
See  CouNTKR-CLAiif,  416. 


CEMETERIES. 
See  Burial,  567. 


CHARGE. 
See  Lbqaoibs,  254,  25d  note. 


CHARITIES. 
See  TauBTS  and  Trustees,  647. 


CHATTEL  MORTGAGE. 


See  Admiraltt,  86. 
BA>'KauPTCT,  755. 
Bills  ov  Sale,  441. 
Fraudulent  Aorer 


480. 


CHECK. 
See  Gift,  482,  4S6  note. 


CHILDREN,  UNBORN. 
See  Estate  Tail,  14. 


CLOSING  ARGUMENT. 
See  Affirmatiyb,  736,  789  f&oU, 


COMPOSITION. 
iSSM  Bankruptcy,  583. 


CONSIDERATION. 

See  Fraudulent  Agreements^  S57, 
860  noU,  867. 


CONSOLIDATION. 
See  Stockholders,  542. 


CONSTRUCTION. 

See  Legacies. 

Statutory  CoNSTRUcnoir. 
Wills. 


CONTEMPT. 
See  Bankruptcy,  796. 
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COPYRIGHT. 

1.  The  author  of  a  dramatic  work  which 
has  been  first  represt^nted  in  a  foreign 
country  is  not  entitled  to  any  exclusive 
right  of  representation  in  this  country, 
the  representation  of  a  dramatic  work 
being  a  publication  of  it  within  the 
meaning  of  the  statute  7  Vict.  c.  12, 
8.  19.     Boucicauli  v.  Chatterton.        78 

2.  The  proprietor  of  a  book  or  periodi- 
cal has  no  copyright  therein  under  6 
A  6  Vict.  c.  45,  if  it  is  not  actually 
published  at  the  date  of  its  registration 
at  Stationers'  Hall. 

8.  Accordingly,  where  the  proprietor  of  a 
periodical  had  registered  its  first  num- 
oer  at  Stationers'  Hall  before  publica- 
tion, although  he  had  then  entered  on 
the  register  the  date  of  its  intended 
publication,  which  was  the  actual  date : 
Hdd,  that,  having  regard  to  sects. 
18  «nd  18  of  the  act,  and  to  the  form 
of  requiring  entry  of  proprietorship  in 
the  schedule  to  the  act,  he  was  not 
entitled  to  copyright  in  the  periodical, 
nor  to  an  injunction  to  restrain  its 
alleged  infringement  Hendertan  v. 
MaxweU.  640 


CORPORATIONS. 

1.  The  enactment  of  sect.  10  of  the  Judi- 
cature Act,  1876,  which  provides  that 
in  the  winding-up  of  companies  the 
same  rules  shall  prevail  and  be  ob- 
served as  to  debts  and  liabilities 
provable  as  may  be  in  force  for  the 
time  being  under  the  law  of  bank- 
ruptcy, does  not  comprise,  amongst 
such  liabilities,  the  obligations  of  a 
company  in  liquidation  under  cove- 
nants in  a  lease  to  pay  rent  and  not  to 
assign  without  consent,  no  breach  hav- 
ing taken  place. 

A  mortgagee  in  possession  of  a  lessor 
to  a  company,  now  in  liquidation, 
claimed  to  have  impounded  out  of  the 
assets  a  sum  equal  to  the  aggr^ate 
future  rent,  or  such  other  sum  as  might 
be  sufficient  to  provide  for  the  liabili- 
ties of  the  Company  under  the  lease; 
or,  if  such  sum  could  not  be  raised, 
to  be  admitted  to  prove  for  the  amount : 

Held^  that  there  was  no  privity  of 
contract  between  the  applicant  and 
the  company;    and  that  until  breach 


iie  could  not  have  assets  impounded  or 
be  admitted  to  prove ;  and  clahn  dis- 
missed.    Matter  of  Weaiboume,  etc,     60. 

2.  The  articles  of  association  of  a  com- 
pany did  not  reouire  that  a  director 
should  be  qualihed  by  holding  any 
shares,  but  tne  directors  passed  a  reso- 
lution (which  was  not  in  any  way  con- 
firmed by  the  shareholders)  that  the 
qualification  should  in  future  be  250 
shares  of  £1  each: 

Hddf  that  this  resolution  could  not 
alter  the  constitution  of  the  company, 
and  that  a  person  who  was  afterwards 
elected  a  director,  and  who  acted  in 
that  capacity,  did  not  thereby  enter 
into  any  implied  contract  to  take  or 
hold  shares. 

8.  The  directors  of  a  company,  in  its 
name,  entered  into  an  agreement  with 
H.  that  the  capital  of  the  company 
should  be  increased,  and  that  he  should 
endeavor  to  obtain  subscribers  for  the 
new  shares  to  be  issued.  He  was  to 
receive,  by  way  of  remuneration,  a 
large  commission  on  the  nominal  value 
of  the  new  shares  taken  up,  and  also  a 
number  of  shares  issued  as  fully  paid 
up  to  him  or  his  nominees,  of  which 
1,000  were  to  be  issued  as  soon  as  the 
directors  had  accepted  four  persons  to 
be  nominated  by  him  as  directors  or 
trustees  of  the  company.  This  agree- 
ment was  registered.  The  company 
afterwards  passed  a  special  resolution 
to  increase  the  capital  to  the  extent 
mentioned  in  the  agreement.  R.,  on 
the  nomination  of  H.,  agreed  to  become 
a  director,  on  the  understanding  that 
he  was  to  be  qualified  by  holding  200 
fully  paid-up  snares,  which  were  to  be 
found  for  him  by  H. — R.  was  after- 
wards elected  a  director,  and  acted  as 
such.  After  his  election  a  second 
agreement  was  entered  into  between 
the  company  and  H.,  by  which  it  was 
arranged  that  2,000  specified  shares 
should  be  allotted  to  him  or  his  nomi- 
nees, as  part  of  the  consideration  to 
which  he  was  entitled  under  the  first 
agreement.  The  second  agreement 
was  also  registered.  After  this  200 
of  the  specified  shares  were,  at  the 
request  of  H..  allotted  to  R.,  and  were 
with  his  assent  registered  in  his  name 
as  fhllv  paid  up.  Nothing  was,  in  £BM:t, 
paid  for  them.  The  company  was 
afterwards  ordered  to  be  wound  up : 

Held^  that  the  arrangement  with  H. 
was  fraudulent,  and  ultra  virei,  but 
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ihttt,  as  R.  had  never  agreed  to  take 
any  but  paid-np  ahares,  ne  could  not 
be  placed  on  the  list  of  contributories 
in  respect  of  the  200  shares : 

4.  But,  held,  that  R.  had  been  guilty  of  a 
misfeasance  in  relation  to  the  company, 
and  that  the  court  could,  under  sect 
165,  order  him  to  pay  to  the  liqui- 
dator the  value  of  the  200  shares  which 
he  had  obtained : 

6.  And,  AeU,  that  there  being  evidence 
that  shares  had  been  about  the  same 
time  allotted  to  bona  fide  applicants  on 
the  terms  of  their  paying  the  full 
nominal  value  of  them  in  cash,  the  real 
value  of  the  shares  must,  as  against  R., 
who  was  a  wrongdoer,  be  taken  to  be 
the  nominal  value,  and  that  he  must 

Siy  the  sum  of  £200  to  the  liquidator. 
0  Buviffne*s  Cate.  107 

6.  Sect.  9  of  the  Companies  Act,  1867,  is 
to  be  read  together  with  and  as  part  of 
sect  12  of  the  Companies  Act,  1862; 
and  the  word  "capital"  in  the  later 
enactment  means  the  same  thing  as  the 
same  word  in  the  former — that  is  to 
say,  nominal  capital  only. 

7.  Where  the  capital  of  a  company  has 
been  issued  and  fully  paid  up,  the 
court  has  no  jurisdiction  to  confirm  a 
resolution  for  reduction  of  such  capital. 
MaUer  of  KirkitaU  Brewery  Co,        277 

8.  A  petition  for  winding  up  a  company 
was  presented  bv  three  shareholders. 
It  did  not  allege  insolvency,  but  stated 
circumstances  showing  that  its  condi- 
tion was  not  hopeful,  and  that  it  had 
abandoned  all  but  a  very  small  part  of 
its  objects,  and  allseed  that  it  was  just 
and  equitable  that  the  company  should 
be  wound  up.  Bacon,  V.C.,  being 
satisfied  on  the  evidence  that  the 
company  was  substantially  insolvent, 
ordered  meetings  of  the  shareholders 
to  be  held,  that  it  might  be  ascertained 
whether  they  did  not  wish  it  wound 
up: 

Hdd,  on  appeal,  that,  as  the  petition 
did  not  allege  any  of  the  cases  men- 
*  tioned  in  the  first  four  sub-sections  of 
sect.  79  of  the  Companies  Act,  1862, 
and  did  not  contain  allegations  suffi- 
cient to  make  a  case  for  interference 
under  the  5th  sub-section,  a  winding- 
up  order  was  not  authorized,  and  that 
consequently  no  order    ought    to  be 


made  except  to  dismiss  the  peUtion* 
MaUer  of  Langham  SkaHttg  Jimk  Com- 
pany. 3y9 

9.  At  a  general  meeting  of  a  limited 
company,  having  its  capital  divided 
into  preferred  and  deferred  abares, 
resolutions  were  passed  by  tb4  statu- 
tory majority  for  a  voluntary  liquida- 
tion and  transfer  of  the  business  to  a 
new  company  in  consideration  of  shares 
in  the  new  company  being  allotted  to 
the  two  classes  of  shareholders  in  the 
old  company,  so  as  to  give  to  the  pre- 
ferred shareholders  a  difierent  pro- 
portion of  the  capital  of  the  new  com- 
pany from  that  which  they  were  enti- 
tled to  in  the  old  company.  In  aa 
action  by  a  dissentient  preferred  share- 
holder on  behalf  of  himself  and  the 

»     other  preferred  shareholders : 

Held,  that  sect.  161  of  the  Cooi- 
panics  Act,  1862,  onl^  enables  the 
general  meeting  to  decide  on  the  na- 
ture of  the  consideration  to  be  ac- 
cepted, and  not  on  the  mode  of  its  <fis- 
trioution. 

10.  Semble,  the  only  proper  mode  in 
which  such  consideration  could  be  di- 
vided among  the  members  of  a  com- 
pany would  be,  under  sect  133  of  the 
act,  according  to  their  rights  and  inter- 
ests in  the  company.  OriJfUk  v. 
Paget.  MS 

See  Directors,  410,  413  noU, 

EuCCnONS,  CORPORATK. 

Fraud,  157. 
Proxies,  548. 
Ratification,  14. 
Stockholders,  578,  676 


COSTS. 

See  Executors  and  Adhinistratobb,  341. 
Lunatic,  857. 
Trusts  and  Trustees*  64. 


COUNSEL. 

See  Affirmative,  786,  789 
Attorneys,  677. 


COUNSELLORS. 

See   Attorneys,    486,    606    note;    671, 
671nofe. 
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COUNTER-CLAIM. 

1.  When  a  defendant  delivers  a  counter- 
claim under  Rules  of  Court,  1876,  Order 
XIX,  rule  8,  any  damages  thereby 
claimed  must  be  limited  to  the  date 
Mrhen  the  writ  was  issued.  Original 
HurtUpool,  etc,,  y.  Oihb,  416 


COUPONS. 


See  Bonds,  90. 


COVENANT. 

1.  B.  demised  an  eating  house  for  a  term 
of  twenty-one  years,  and  covenanted 
that  he  would  not  during  the  term  let 
any  house  in  the  same  street  for  the 
purpose  of  carrying  on  the  business  of 
an  eating  house,  provided  always  that 
the  covenant  should  be  binding  only 
on  B.,  and  not  on  his  heirs,  executors, 
administrators,  or  assigns.  Subse- 
quently B.  let  the  adjoining  house  for 
twenty-one  years  to  another  person, 
who  covenanted  with  him  not  to  carry 
on  there  any  trade  or  business  without 
B.'s  license.  The  first  lease  was  sub- 
sequently assigned  to  the  plaintiff,  and 
the  second  to  G.  The  plaintiff  then 
brought  an  action  against  B.  and  G.  to 
restrain  G.  from  carrying  on  the  trade 
of  an  eating  house  on  the  premises 
comprised  in  the  second  lease,  and  to 
restrain  H.  from  permitting  him  to 
do  so. 

Hdd  (affirming  the  decision  of  Fry, 
J.),  that  B.'s  covenant  was  not  broken 
by  G.'s  carrying  on  the  business  of  an 
eating  house,  and  that  the  plaintiff  had 
no  equity  to  restrain  G.  from  doing  so. 
Kemp  y.  Bird,  685 

See  Veitdor  and  Vsndsb,  868. 


CREDITORS. 

See  FRAUDULKfT  AoRKKimfTS,  857, 
860  note  ;  867,719. 


CREDITORS  BILL. 

1.  In  a  creditor's  action  for  the  adminis- 
tration of  an  intestate's  real  and  per- 


sonal estate  the  writ  must  be  indorsed 
with  a  claim  bv  plaintiff  "  on  behaJf  of 
himself  and  all  other  creditors."  Mat- 
ter of  Royle,  280 


CUSTOMS. 
See  MiNXS,  449. 


CY-PRES. 

1.  The  ey-pree  doctrine  considered  and 
explained.    Hamption  v.  Holman,       14 


D. 


DAMAGES. 

1.  When  profits,  as  such,  may  be  recov- 
ered.   JaquM  y.  Millar,    728,  784  note. 

See  Lnrx  Estatk,  189,  142  note. 
Minks,  449. 
Spbcifio  PxaroBMANOK,  142. 


DEEDS. 
See  TiTU  Disds,  48. 


DEFENCK 
See  PuBADiNOSy  467. 


DEFENDANTa 
See  Amxndicxnts,  786. 


demurrer: 

See  LnnTATiONS,  Statotb  of,  846. 
Plxadino,  894. 
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DIRECTORS. 

1.  The  articles  of  a  limited  company,  after 
Darning  the  first  six  directors,  provide 
that  no  person  should  be  qualified  to 
be  a  director  who  was  not  a  holder  of 
shares  in  the  company  of  the  nominal 
Talue  of  £500.  The  board,  who  had 
power  to  appoint  directors,  purported 
to  appoint  H.,  who  neither  held  nor 
afterwards  acquired  any  shares.  H.  at- 
tended two  meetines  of  the  board,  and 
resigned  his  office  in  two  months.  On 
an  application  by  the  official  liquidator 
to  make  H.  a  contributory  in  respect 
of  fifty  shares  of  £10  each  : 

HMtf  that  his  election  as  a  director 
was  void,  and  that  he  could  not  be 
made  a  contributory.  Matter  of  Percy ^ 
eU.  410, 418  noto. 

2.  When  and  how  may  be  enjoined  from 
acting  on  ground  not  legally  elected. 
Fen£r  v.  LushingUm,  640 

See  CORPORATTOKS,  107. 

Fraud,  157. 
Stookhou>krs,  127,  676. 


DISCHARGE. 
See  Partnxrship,  60,  67  note. 


DISCRETION. 
See  ExicuTORS  and  Administrators,  841. 


DOWER. 

1.  A  wife,  married  before  the  Dower  Act, 
joined,  for  the  purpose  of  releasing  her 
duwer,  with  her  husband  in  mortgafing 
his  freehold  estate  to  secure  his  aebtw 
By  the  mortgage  deed  the  equity  of  re- 
demption was  reserved  to  the  husband : 

field,  that  the  wife's  right  to  dower 
was  extinguished  in  equity  as  well  as 
at  law,  and  that  she  had  no  right  to  re- 
deem the  estate : 

2.  Held^  also,  that,  as  she  had  pledged  no 
estate  recc^nized  by  a  court  of  equity, 
and  had  undertaken  no  personal  lia- 


bility on  behalf  of  her  husband,  die  had 
no  right  in  the  character  of  a  surety 
for  his  debt  to  have  the  value  of  her 
dower  made  good  after  his  death  out 
of  the  surplus  proceeds  of  sale  of  the 
property  which  had  been  during  his 
life  sold  by  the  mortgagee  nn&r  a 
power  of  sale  contained  in  the  mort- 
gage deed.  Daumm  v.  Bank  of  WhUe- 
RAven,  766 


See  Election,  1,  12  noie. 

Fraudulent  AoREXKENra, 
860  note,  867. 
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ELECTION. 

1.  By  a  deed,  dated  in  1848,  a  firm  who 
had  received  advances  from  S.,  a  mar- 
ried woman,  out  of  her  separate  estate, 
^covenanted  with  trustees  for  payment 
to  them  of  all  moneys  then  advanced 
and  to  be  advanced  by  S.,  to  the  extent 
of  £15,000  in  the  whole;  such  moneys 
being  settled  upon  trust  for  such  per- 
sons as  S.  should  by  deed  or  will  ap- 
point; and  in  default  of  appointment, 
for  her  separate  use  for  life. 

By  a  deed,  dated  in  1851,  S.  ap- 
pointed the  trust  funds,  after  the  deaths 
of  herself  and  her  husband,  to  her  two 
sons,  W.  and  J.,  and  her  two  daughters, 
R.  and  H.,  in  equal  fourths,  the  daugh- 
ters' shares  being  settled  upon  them- 
selves for  life,  with  remainder  to  their 
*' childreu.**  The  deed  contained  no 
power  of  revocation. 

By  another  deed,  dated  in  1868,  Su 
purported  to  revoke  that  appointment 
and  to  reappoint  the  £15,000--tngether 
with  a  further  sum  of  £20,000  thereby 
settled,  and  representing  further  ad- 
vances to  the  firm — after  the  deaths  of 
herself  and  her  husband,  amon^  her 
siud  sons  and  daughters,  the  danghtere' 
shares  being  settled  upon  themselves 
for  life,  with  remainder  to  their  *'  chil- 
dren." This  deed  also  contained  no 
power  of  revocation. 

S.*s  husband  died  in  1 865,  and  sub- 
sequently, by  two  further  deeds  of  ap- 
pointment, neither  of  which  contained 
any  power  of  revocation,  S.  purported 
partially  to  vary  the  appointments  made 
by  the  deed  of  1868. 

By  her  will,  dated  in  1867,  S.  pur- 
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ported  to  revoke  all  the  appointments, 
and  gave  all  her  real  estate  to  her  son 
J.  in  fee,  subject  to  the  payment  there- 
out of  a  sum  of  £10,000  to  her  son  W. : 
and  she  gave  "  all  monej  standing  to 
her  credit  or  to  the  credit  of  any  trus- 
tees on  her  behalf  in  the  books  of  the 
said  firm,  and  all  her  L.  <&  N.  W.  Rail- 
way stock,  and  all  other  the  residue  of 
her  personal  estate  of  which  she  should 
be  possessed  at  her  death,  or  over 
which  she  had  or  should  have  any 
power  of  disposition  by  will,"  in  trust 
for  her  two  daughters  R.  and  H.  in 
equal  shares,  such  shares  being  settled 
upon  themselves  for  life,  with  remain- 
der to  their  "  issue.'* 

At  the  date  of  her  will  S.  had  a  con- 
siderable balance  standing  to  her  credit 
in  the  books  of  the  firm  (which  in  1870 
was  wound  up),  and  she  had  also  then 
standing  in  her  name  a  sum  of  £10,000 
L.  <b  N.  W.  Railway  stock  representing 
moneys  formerly  advanced  by  her  to 
the  firm. 

S.  died  in  1874,  possessed  of  real  es- 
tate in  Yorkshire,  exceeding  in  value 
the  share  appointed  to  J.  by  the  deed 
of  1851,  and  to  personal  estate  beyond 
the  £36,000  settled  by  the  deeds  of  1848 
and  1863,  but  she  had  no  L.  <b  N.  W. 
Railway  stock  beyond  that  above  men- 
tioned. 

J.  died  in  1878,  before  his  mother, 
having  bv  his  wiU  devised  all  real  es- 
tate in  Yorkshire '  to  which  he  should 
be  entitled  at  his  death  to  his  eldest 
son  in  fee ;  and  he  bequeathed  all  his 
residuary  personal  estate  to  his  execu- 
tors, upon  trusts  therein  mentioned. 

Upon  S/s  death  J.'s  eldest  son  and 
devisee  paid  W.the  £10,000  bequeathed 
to  him  by  her  will. 

In  an  action  instituted  for  the  pur- 
pose of  having  the  rights  of  the  differ- 
ent parties  claiminfi^  under  the  deeds 
and  under  S.'s  wm  ascertained  and 
declared  : 

H^^  first,  that  S.  having  by  her  will 
shown  a  clear  intention  to  dispose  of 
the  property  comprised  in  the  appoint- 
ments, the  various  persons  claiming 
under  her  will  were  put  to  their  elec- 
tion as  between  the  benefits  conferred 
on  them  by  the  deeds  and  the  benefits 
conferred  on  them  by  the  will;  and, 
secondly,  that,  under  sect.  83  of  the 
Wills  Act,  J.'s  estate  was  in  the  same 
position,  qttoad  the  will  of  S.,  as  if  he 
had  survived  her;  and  that,  conse- 
quently, as  between  his  estate  and  her 
aisappointed  legatees,  the  latter  were 
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entitled  to  put  his  estate  to  election,  or, 
in  other  words,  to  require  his  estate  to 
make  g^ood  the  benefits  intended  for 
them  by  the  will ;  but  that  no  case  of 
election  arose  as  against  his  residuary 
legatees,  and  the  liability  to  make  good 
the  one-fourth  of  the  £15,000  taken  by 
his  residuary  leeatees  was  charged  ex- 
clusively upon  the  Yorkshire  estates  in 
the  hands  of  J.'s  devisee. 

2.  The  Court,  however,  declined  at  pres- 
ent to  decide  the  rights  of  the  parties 
under  the  deed  of  1868,  so  as  not  to 
prejudice  the  future  claims  of  the  chil- 
dren of  S.'s  two  daughters,  who,  with 
their  children,  were  parties  to  the 
fiction. 

8.  The  doctrine  of  election  or  compensa- 
tion explained.    FiekeragiU  v.  Rodger, 

1,  12  note. 

See  Proxiss,  548. 


ELECTIONS,  CORPORATE. 

1.  Where  the  articles  of  association  of  a 
limited  company  provided  thatXhe  com- 
pany should  not  be  affected  with  notice 
of  any  trust,  and  contained  provisions 
that  every  member  should  be  entitled 
to  one  vote  at  a  general  meeting  for 
every  ten  shares,  but  should  not  be  en- 
titled to  more  than  100  votes  in  all, 
and  that  no  member  should  vote  at  any 
general  meeting  unless  lie  had  been  pos- 
sessed of  his  shares  for  three  months 
previously  thereto: 

Held,  that,  according  to  the  articles,  a 
member  of  the  company  was  a  person 
whose  name  was  on  the  register  of 
shareholders ;  that  the  register  was  the 
only  evidence  by  which  the  rights  of 
members  to  vote  at  a  general  meeting 
could  be  ascertained;  and  that  at  a 
general  meeting  no  votes  of  sharehold- 
ers properlv  qualified  and  whose  names 
had  been  three  months  on  the  register 
should  be  rejected  on  the  ground  that 
their  shares  had  been  transferred  to 
them  by  other  shareholders  for  the 
purpose  of  increasing  their  own  voting 
power,  or  with  an  object  alleged  to  be 
adverse  tg  the  interests  of  the  com- 
pany, or  on  the  ground  that  the  hold- 
ers were  not  beneficial  owners  of  the 
shares. 
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2.  An  action  ^as  brought  by  a  share- 
holder whose  vote  was  rejected,  on  be- 
half of  himself  and  all  others  who  had 
voted  with  him,  naming  the  company 
as  co-plaintiff,  against  the  directors,  for 
an  injunction  to  restrain  them  from 
acting  on  the  footing  of  the  votes  being 
bad : 

Held,  that  the  plaintiffs  were  entitled 
to  an  injunction : 


8. 


Heldt  also,  that  till  a  meeting  should 
be  called  to  decide  whether  or  not  the 
company's  name  should  be  used  as 
plaintifl^  the  company's  name  should 
remain  on  the  record.  Fettder  v. 
ZuaMnfftan.  640 

8e€  Peozibs. 


EMINENT  DOMAIN. 
See  Sbwxm,  126. 


ENROLMENT. 
See  PRAcncx,  899. 


ESTATE  TAIL. 

1.  A  testator  directed  that  on  his  daugh- 
ter attaining  twenty-one,  his  trustees 
should  pay  the  income  of  his  freeholds 
and  copyholds  to  her  during  her  life ; 
*'  and  should  she  live  to  become  mar- 
riageable, and  die  leaving  a  child  or 
children  behind  her  born  in  lawful 
wedlock,"  then  that  his  trustees  should 
apply  the  income  to  the  support  and 
maintenance  of  "such  child,"  if  only 
one,  or,  if  more  than  one,  equally 
among  "such  children  daring  their 
lives,  and  in  like  manner  to  their  chil- 
dren and  children's  children,  each  fam- 
ily having  the  father  or  mother's 
share ;  or  should  his  said  daughter  die 
previous  to  being  married,  or  after 
marriage  leaving  no  child  or  children 
behind  her  born  in  lawful  wedlock,  or, 
if  leaving  children  as  afore-described, 
upon  them  or  their  families  becoming 
extinct,"  then  over. 

The  testator's  daughter  survived  him 
and  attained  twenty-one,  she  being  his 
sole  heiress- at-law  and  a  spinster. 


The  following  questions  then  arose : 
First,  whether  the  gift  over  after  her 
life  estate  was  not  void  for  remoteness: 
secondly,  if  not,  whether  she  was  not 
entitled  to  an  immediate  estate  tail  in 
possession ;  and  thirdly,  whether,  ad- 
mitting that  she  took  an  estate  for  life, 
and  that  her  children  (if  any)  took 
life  estates  in  remainder,  she  did  not 
take  an  estate  tail  in  remainder  expect- 
ant on  those  life  estates : 

Seld,  first,  that  the  gift  over  after 
the  daughter's  life  estate  was  not  void 
for  remoteness ;  secondly,  that  she  did 
not  take  an  estate  tail  in  possession; 
but  that  the  third  question  could  not  be 
decided  at  present,  as  it  related  to 
future  rights.   Hampton  y.  Hoinum.  14 


ESTOPPEL. 

1.  The  doctrine  of  considered  and  ex- 
plained.    Shaw  V.  Jonee-I^ord,         602 

See  Fraud,  824,  828  noie, 

PABfNXRSHIF,  781. 


EVIDENCE. 

1.  The  purchaser  of  a  farm,  consisting  in 
part  of  400  acres  of  heath  land,  took 
the  objection  that  a  title  was  not  ^own 
to  the  soil  of  the  heath  land,  but  only 
to  rights  of  pasturage  orer  it  The 
vendors  took  out  a  summons  under  the 
Vendor  and  Purchaser  Act,  1874,  ask- 
ing that  it  mifi^ht  be  declared  that  the 
purchaser's  objections  and  requisitions 
were  saflSciently  answered.  Affidavits 
were  filed  on  both  sides,  and  the  de- 

Sonents  were  cross-examined.  The 
[aster  of  the  Rolls  rejected  the  affida- 
vits and  cross-examination,  on  the 
ground  that  evidence  by  affidavit  npon 
requisitions  as  to  title  under  the  act 
ought  not  to  be  given  unless  required 
by  the  judge : 

Held,  by  the  Court  of  Appeal^  that 
the  evidence  ought  to  have  been  ad- 
mitted, for  that,  on  a  proceeding  under 
the  Vendor  and  Purchaser  Act,  1874, 
the  parties  are  in  the  same  position  as 
they  would  have  been  under  a  reference 
as  to  title  in  a  suit  for  specific  per- 
formance.   Matter  of  Burronffhe.    844 


INDEX. 


875 


2.  Where  question  of  intent,  correspon- 
dence accompanying  act  admissible. 
Adams  v.  AngeU.  869 

See  Bastardy,  288,  286  note, 

SUFPLBMENTART  PrOCSEDINOS,  777 

780  note. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A  testator  bequeathed  his  personal  es- 
tate to  his  executors  upon  trust  to 
divide  it  equally  among  four  persons, 
all  of  whom  were  of  age.  A  consider- 
able part  of  the  estate  consisted  of  three 
foreign  railway  bonds  of  very  uncer- 
tain value.  At  the  time  of  the  testa- 
tor's death  they  were  worth  about  £160 
each,  but  their  value  was  declining 
rapidly,  and  at  the  end  of  a  twelve- 
month they  were  worth  about  £54 
each.  One  of  the  legatees  during  the 
year  repeatedly  pressed  the  executors 
to  Sell,  but  the  others  did  not  join  in 
doing  so,  and  the  executors  thought  it 
best  to  wait  for  the  chance  of  a  rise. 
Ultimately,  fifteen  months  after  the 
death,  they  sold  two  of  the  bonds  for 
£54  each.  The  third,  which  remained 
unsold,  had  fallen  far  below  that  value  : 

Hdd  (affirming  the  decision  of  Hall, 
y.C),  that  as  the  executors  had  acted 
in  the  honest  exercise  of  their  discre- 
tion as  to  the  time  of  selling  property 
of  a  very  uncertain  and  specuhitive 
character,  they  ought  not  to  be  made 
personally  responsible  for  the  loss  aris- 
ing from  their  not  having  sold  within 
the  twelvemonth.     Martden  v.  Kent 

841 

2.  After  an  order  had  been  made  in  the 
Chancery  Division  for  the  administra- 
tion of  the  estate  of  a  testator,  an  order 
was  made  in  the  Probate  Division  that 
the  costs  of  the  plaintiffs  in  a  suit  there 
should  be  paid  out  of  the  estate  "  and 
have  priority  over  all  other  claipis  on 
the  estate :" 

Meld,  by  the  Court  of  Appeal  (affirm- 
ing the  decision  of  Malins,  V.C.),  that 
these  costs  were  to  be  postponed  to  the 
costs  of  administration  in  the  Chancery 
Division.     Bowled  v.  Mayhew,  841 

See  Trusts  and  Trustees,  296,  800  note. 


EXTINGUISHMENT. 

1.  After  a  decree  in  a  foreclosure  suit  to 
which  both  the  mortgagor  and  the  first 
and  second  mortpigees  were  parties, 
the  plaintiff,  the  first  mortgagee,  pur- 
chased the  equity  of  redemption  m>m 
the  trustee  in  bankruptcy  of  the  mort- 
pigor,  and  by  the  deed  of  assignment, 
in  consideration  of  £1,880  (the  sum  due 
on  'the  first  mortgage),  retained  by  the 
first  mortgagee  "  m  full  satisfaction  of" 
his  debt,  and  of  £20  paid  to  the  trustee 
(making  the  purchase-money  of  £1,400), 
the  trustee  assigned  the  mortgaged 
property  to  the  farst  mortgagee,  "  sub- 
ject to  the  aforesaid  claim  "  of  the  sec- 
ond mortgagee.  The  value  of  the  mort- 
gaged property  did  not  exceed  £1,880. 
The  second  mortgagee  contended  that 
the  effect  of  this  purchase  was  to  ex- 
tinguish the  first  mortgage  debt,  and  to 
let  in  his  own  charge  as  a  first  incum- 
brance. A  correspondence  took  place 
between  the  solicitors  of  the  first  mort- 
gagee and  the  trustee  at  the  time  of  the 
purchase : 

Hdd,  by  the  Court  of  Appeal  (affirm- 
ing the  decision  of  Hall,  V.C),  that 
looking  at  the  surrounding  circum- 
stances the  conveyance  sufficiently  ex- 
pressed an  intention  to  keep  the  first 
mortga^  alive ;  and  that  Touimin  v. 
Steere  did  not  apply. 

2.  Held,  also,  by  the  Vice-Chancellor, 
that,  the  question  bein^  one  of  inten- 
tion, a  correspondence  between  the  so- 
licitors of  the  first  mortgagee  and  the 
trustee  in  bankruptcy  at  the  time  of  the 
purchase,  was  admissible  in  evidence, 
on  the  question  whether  it  was  intended 
to  keep  the  first  mortgage  alive. 

8.  The  rule  in  Toulmin  v.  Steere  is  not  to 

be  extended ;  and  whether  that  decision 

is  binding  on  the  Court  of  Appeal, 

'  qfuere.     Adams  v.  Angdl,  869 


F. 


FIXTURES. 


1.  The  lease  of  a  shipbuilding  yard  and 
the  trade  fixtures  therein  were  assigned 
to  a  shipbuilder,  to  hold  the  leasehold 
premises  for  the  residue  of  the  term 
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granted  by  the  lease,  and  to  bold  the 
trade  fixtures  absolutely.  He  deposited 
the  lease  and  the  assignment  with  his 
bankers  as  security  for  advances  made 
by  them  to  him.  No  memorandum  of 
charge  was  executed.  The  mortgagor 
afterwards  filed  a  liquidation  petition. 
The  bankers  had  not  taken  any  posses- 
sion of  the  trade  fixtures : 

HfHd,  that,  as  against  the  trustee  in 
the  liquidation,  the  bankers  had  no 
title  to  the  trade  fixtures.  'Matter  of 
Tr€ihoiDan,  807,  816  noU, 


FOREIGN  SOVEREIGN. 

1.  The  plaintiff  was  the  holder  of  bonds 
at  6  per  oent  interest  issued  by  a  for- 
eign republic  through  the  defendants, 
who  were  their  agents  in  England,  by 
which  the  foreign  republic,  upon  the 
national  faith,  pledged  the  general  rev- 
enue of  the  republic,  and  especially  the 
free  proceeds  of  the  guano  imported  by 
the  republic  into  the  United  Kingdom, 
after  the  engagements  contracted  on 
them  were  covered,  and  bound  itself  in 
all  the  contracts  which  it  might  enter 
into  for  the  sale  of  the  guano  to  set 
aside  in  each  half  year  a  sum  suflicient 
for  the  service  of  the  half  year,  and 
afber  such  service  was  secured,  to  dis- 
pose freely  of  the  surplus.  The  plaintiff 
brought  an  action  on  behalf  of  himself 
and  all  other  holders  of  the  bonds,  stat- 
ing in  his  claim  that  the  republic  had 
from  time  to  time  forwarded  to  the  de- 
fendants large  quantities  of  g^ano  for 
the  purpose  of  pa^nng  the  interest  on  the 
bonds,  which  they  refused  to  apply  for 
that  purpose,  and  threatened  to  apply 
in  satisfaction  of  a  lien  claimed  by 
themselves ;  and  he  claimed  a  declara- 
tion tiiat  he  and  the  other  bondhold- 
ers had  a  claim  upon  the  proceeds  of 
the  guano  in  priority  to  any  claim  by 
the  defendants.  He  also  alleged  that 
the  foreign  republic  made  no  claim 
to  the  proceeds  of  the  guano,  but  of- 
fered to  make  it  a  party  if  it  should  so 
desire. 

The  defendants  demurred  to  the  state- 
ment of  claim,  on  the  ground  that  the 
plaintiff  had  no  charge  on  the  proceeds 
of  the  guano,  and  also  on  the  ground 
of  want  of  jurisdiction  and  want  of  par- 
ties : 

Hdd  (affirming  the  decision  of  Hall, 
V.C.),  tiiat  no  fiduciary  relation  was 


alleged  between  the  defendanta  aod  the 
plaintiff;  that  the  guano  being  the  prop- 
erty of  a  foreign  government,  the  ooort 
had  no  jurisdiction  to  attach  it  or  the 
proceeds  of  the  sale  thereof ;  and  that 
the  defendants,  being  agents  of  the  for- 
eign government,  could  not  be  sued  in 
the  absence  of  their  prindpaL 

The  demurrer  was  therefore  allowed. 
Tu/ycrou  v.  Dreyfiu.         S44,  357  noU, 


FORFEITURE. 
See  Stockholdebs,  899,  406  natt. 


FORMER  SUIT. 
See  Fraud,  824,  828  noie. 


FRAUD. 

1.  Certain  persons  who  were  owners  of  a 
concession  from  a  foreign  govemment 
combined  together  to  form  a  company 
to  purchase  the  concession,  knowing 
at  the  time  that  through  their  default 
it  was  voidable  and  liable  to  forfeiture. 
The  owners  and  others  who  were  pro- 
moters of  the  company  fraudulently 
sold  the  concession,  being  aware  of  the 
infirmity  of  the  title,  to  trustees  for 
the  intended  company,  and  it  was 
transferred  to  the  company  by  the 
trustees,  who  were  to  be  paid  a  portion 
of  the  purchase-money  for  their  share 
in  the  tra'hsaction.  The  solicitors  it>r 
the  vendors,  who  were  also  soUfntors' 
for  the  company,  concealed  the  invalid- 
ity of  the  title,  and  tlie  trustees  neg- 
lected to  require  evidence  to  eatabli^ 
the  title : 

Hdd  (affirming  the  decision  of  Ma- 
lins,  V.C.),  upon  a  bill  filed  by  the 
company  against  the  owners  of  the 
concession,  the  promoters,  the  trostees, 
the  directors,  and  the  8olicit(»rs,  that 
the  owners  and  promoters  must  repay 
the  whole  purchase  money;  that  the 
trustees  who  received  money  in  the 
nature  of  a  bribe  for  n^lecting  their 
duty  must  repay  what  they  had  so  re- 
ceived; and  that  all  the  defendants, 
including  the  solicitors,  must  pay  the 
costs  of  the  suit.  Phoephaltj  etc.,  v. 
HartmofU,  197 
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2.  An  executrix  broaj^lit  an  action  to  set 
aside  for  fraud  the  sale  by  the  defen- 
dant to  her  testator  of  about  180  pic- 
turea  for  prices  amounting  in  the  whole 
to  £50,000.  The  defence  denied  the 
fraud.  The  plaintiff  moved  to  have  the 
questions  referred  to  a  special  referee 
under  the  Judicature  Act,  1878,  s.  57, 
on  the  ground  that  the  examination  ojf 
the  pictures  required  a  scientific  in- 
vestigation,  which  could  not  conven- 
iently be  had  before  a  jury.  The  de- 
fendant opposed  and  stated  his  wish  for 
a  trial  by  a  jury  : 

Hdd  (affirming  the  decision  of  Hall, 
V.C.),  that  the  case  was  not  within  the 
purview  of  sect.  57.  so  as  to  give  juris- 
diction, without  the  consent  of  all  par- 
ties, to  send  it  to  a  referee ;  and  that 
*  if  there  had  been  jurisdiction,  still  as 
the  case  involved  questions  of  fraud 
seriously  affecting  the  character  and 
fortune  of  the  defendant,  it  ought  not, 
against  his  will,  to  be  tried  otherwise 
than  in  open  court.     Leigh  v.  Brooke, 

840 

8.  The  plaintiffs  commenced  an  action  to 
restrain  the  defendants  from  infring- 
ing their  patent,  and  obtained  a  judg- 
ment which  was  reversed  by  the  Court 
of  Appeal,  who  dismissed  the  action  on 
the  ground  that  the  defendants'  pro- 
cess was  no  infringement  of  the  plain- 
tiffs' patent.  After  the  order  on  appeal 
was  passed  and  entered,  the  plaintiffs 
applied  to  have  the  appeal  reheard  with 
fresh  evidence,  on  the  p^und  that 
when  an  expert  sent  down  By  the  court, 
and  whose  evidence  was  in  fact  the 
only  material  evidence  before  iho  court 
as  to  the  nature  of  the  defendants'  pro- 
cess, examined  the  defendants'  works, 
the  defendants  had  fraudulently  con- 
cealed from  him  parts  of  the  process, 
so  that  he  had  no  opportunity  of  dis- 
covering the  points  in  which  it  resem- 
bled that  of  tne  plaintiffs  : 

Hddf  that  the  Court  of  Appeal  had 
no  jurisdiction  to  rehear  the  appeal, 
and  that  the  remedy  of  the  plaintiffs 
was  by  original  action  analogous  to  a 
suit  under  the  old  practice  to  set  aside 
a  decree  as  obtained  by  fraud.  Flower 
y.  Uoyd,  824,  828  note. 

See  Feaudvlent  Agebements,  867, 
860f<oto;  867,  719. 
Teade-maeks,  618. 
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FRAUDS,  STATUTE  OF. 

1.  An  estate  was  offered  for  sale  in  lots 
shown  upon  a  plan  on  which  various 
conditions  were  printed,  one  of  which 
was  that  each  purchaser  would  be  re- 
quired to  sign  a  contract  embodying 
uie  foregoing  conditions,  and  providing 
for  the  completion  of  the  purchase  at 
the  expiration  of  a  period  of  not  more 
than  two  months  from  the  date  of  the 
contract.  M.  'made  a  verbal  offer  to 
yf.,  the  agent  of  the  owners,  to  pur- 
chase certain  lots  for  £1,000.  W.  in- 
formed him  that  he  must  purchase  sub- 
I'ect  to  the  conditions,  and  promised  to 
ay  his  offer  before  the  proprietors. 
Shortly  afterwards  W.  wrote  to  M. 
saying  that  the  "  proprietors  "  accepted 
M.'s  offer  to  purchase  the  specified  lots 
for  £1,000,  subject  to  the  conditions  on 
the  plan,  and  that  he  had  requested  the 
solicitors  to  forward  to  M.  the  agree- 
ment for  purchase.  M.  replied  by  let- 
ter that  his  offer  had  better  be  recon- 
sidered unless  he  was  left  at  liberty  to 
build  or  not  as  he  pleased.  W.  replied 
by  letter  that  the  acceptance  by  the 
proprietors  was  not  conditional,  and 
that  M.  would  be  at  liberty  to  build  or 
not  The  contract  was  sent  to  M.,  but 
he  refused  to  sign  it,  or  to  proceed  with 
the  purchase : 

Held,  by  the  Master  of  the  Rolls, 
that  the  word  "proprietors"  was  sufil- 
cient  to  identify  Uie  vendors  within  the 
Statute  of  Frauds,  and  that  specific 
performance  must  be  decreed. 

2.  field,  by  the  Court  of  Appeal,  that 
although  the  word  "  proprietors "  was 
a  sufficient  description,  specfic  per- 
formance could  not  be  decreed,  for  that 
on  the  true  construction  of  the  docu- 
ments the  signing  of  a  formal  contract 
was  a  condition  precedent  to  the  par- 
ties being  bound.    JRoniter  v.  Miller, 

882,  892  noU, 

8.  A  contract  for  the  sale  of  land  in 
which  the  vendor  is  not  named,  but  is 
stated  to  be  "  a  trustee  selling  under  a 
trust  for  sale."  is  sufficient  within 
the  Statute  of  Frauds. 

4.  A  defence  founded  on  the  Statute  of 
Frauds  cannot  now  be  raised  by  de- 
murrer.    Catling  v.  King,  894 

See  SpECiric  Peepoemamcb,  685,  889  note. 
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FRAUDULENT  AGREEMENTS.       | 

1.  A  widower,  on  hU  second  marriage, 
made  a  settlement,  in  which  he  assigned 
some  leasehold  property  to  trustees, 
one  of  whom  was  his  son  bv  a  former 
marriage,  upon  trust  for  nimself  for 
life,  and  after  his  death  for  his  said 
son.  He  afterwards  contracted  to  sell 
the  leasehold  property  to  the  plaintiff: 

Hdd,  that  the  settlement  of  the  lease- 
hold property  on  the  son  was  not  a 
voluntary  conveyance  under  the  27 
Eliz.  c.  4,  on  the  ground  that  the  aa- 
siffnroent  of  leasehold  property  to 
which  liability  is  attached  is,  in  itself, 
a  conveyance  for  valuable  considera- 
tion. 

2.  Whether  the  settlement  was  also  for 
valuable  consideration  as  regarded  the 
son,  on  the  ground  that  the  considera- 
tion of  the  second  marriage  extended 
to  him — Qiugre,     Price  v.  Jefikins.  867, 

860  note, 

5.  Real  estate  was  devised  to  a  single 
woman  with  a  declaration  of  a  wish 
that  if  she  should  marry  she  would 
before  marriage  settle  it  to  her  sepa- 
rate use  for  life  and  to  such  uses  as 
she  should  by  will  appoint.  She  mar- 
ried without  a  iettlement,  and  '  after- 
wards, by  an  acknowledged  deed  ex- 
pressed to  be  made  for  giving  effect  to 
the  testator's  wish,  the  husoand  and 
wife  conveyed  the  land  to  trustees 
durijig  the  life  of  the  wife  upon  trust 
for  her  for  her  separate  use  without 
power  of  anticipation,  and  after  her 
death  to  the  use  of  the  husband  for 
life,  with  remainder  to  their  children 
as  therein  mentioned.  Subsequently 
the  husband  and  wife  mortgaged  the 
property  without  notice  of  Uie  settle- 
ment: 

Held  (affirming  the  decision  of  Ba- 
con, V.C.),  that  the  settlement  was  for 
valuable  consideration,  and  not  void 
as  against  the  mortgan^ee  under  statute 
27  Eliz.  c.  4.     Tea^cUe  v.  Braiihioaiie. 

867 

4.  Actual  possession  taken  by  the  grantee 
of  an  unregistered  bill  of  sale,  even 
though  taken  wrongfully,  may  exclude 
the  operation  of  the  Bills  of  Sale  Act 

6.  But,  though  when  possession  is  taken 
rightfully  the  possession  will  be  ex- 
tended by  construction  of  law  beyond 
the  actual  pliysical  possession,  this  will 
not  be  done  in  the  case  of  a  wrong- 


doer. His  possession  win  not  be  oon- 
strnctively  extended  beyond  his  actoil 
physical  possession.  Matter  of  Fletch- 
er, 480 

6.  C,  who  carried  on  the  business  of  a 
flax  spinner  at  the  S.  mills  in  partner- 
ship with  R.,  by  a  settlement  made  in 
contemplation  of  his  marriage,  after 
reciting  that  he  was  indebted  to  his 
intend^  wife  in  a  sum  of  £20,000, 
covenanted  to  pay  the  said  sum  of 
£20,000  to  the  trustees  of  the  settle- ' 
mcnt,  upon  trust  that  as  soon  as  he 
should  become  owner  in  fee  simple  of 
the  S.  mills  estate,  which  he  had  agreed 
to  purchase,  they  should  advance  the 
said  sum  of  £20,000  to  him  on  the 
security  of  the  same  estate ;  and  it  was 
declared  Uiat  the  trustees  should  stanA 
possessed  of  the  said  sum  of  £20,000 
and  the  securities  for  the  same  upon 
trust  to  pay  the  income  to  his  intended 
wife  for  life  for  her  separate  use.  and 
after  her  death  to  C.  during  his  life  or 
until  lie  should  become  bankrupt,  with 
remainder  in  trust  for  the  children  of 
the  marriage,  and  in  default  of  cbU- 
dreu,  for  his  wife  absolutely.  The  re- 
cital that  C.  was  indebte<{  to  his  in- 
tended wife  was  entirely  faloe,  and  C 
was  at  the  time  of  the  marriaee  in  in- 
solvent circumstances;  bnt  tne  wife 
had  no  knowledge  of  the  insolvency  of 
her  husband,  and  understood  nothing 
about  the  recitals  or  the  arrangement 
as  to  the  £20,000,  except  that  that 
sum  was  to  be  settled.  O.  subse- 
quently purchased  the  S.  mills  estate, 
and  mortgaged  it  to  the  trustees  of  the 
settlement  for  securing  £20,000,  bat 
no  money  actually  passed  between  the 
parties.  C,  and  also  his  firm,  after- 
wards became  bankrupt,  and  a  bill  was 
filed  by  the  trustees  in  C.*s  bankruptcy 
against  C.  and  his  wife,  the  trustees  of 
the  settlement,  and  the  trustee  in  the 
bankruptcy  of  the  firm,  praying  that 
the  settlement  and  the  mortgage  mi^t 
be  set  aside  as  fraudulent  against  the 
creditors;  and  that  the  rights  of  all 
parties  mif  ht  be  declared : 

Held  (amrming  the  decision  of  the 
Vice-Chancellor  of  the  Duchy  of  Lan- 
caster), that,  notwithstanding  the  falsi- 
ty of  the  recitals,  the  settlement  and 
the  mortgage  deed  were  valid  against 
the  creditors  so  far  as  concerned  the 
interests  of  the  wife  and  the  cMldren : 

7.  But  held  (varying  the  decree  of  the 
Yice-Chancellor),  that  it  would  be  pre- 
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mature  to  decide  any  question  oa  to 
the  future  life  interest  of  C.  contingent 
on  his  wife's  death  in  bis  lifetime  : 

8.  Heldf  also,  that  as  the  plaintiff's  case 
had  entirely  failed,  the  court  had  no 
power  to  decide  any  question  between 
the  trustees  of  the  settlement  and  their 
co-defendant,  the  trustee  in  the  bank- 
ruptcy of  the  firm. 

9.  The  husband  and  wife  hayinff  joined 
in  their  defence,  the  bill  was  dismissed 
against  them  both  with  costs.  Kevan 
V.  Crawford.  626 

10.  By  a  post-nuptial  settlement  certain 
ifreenolds  belonging  to  the  wife  were 
settled  by  the  husband  and  wife  to  the 
use  of  the  wife  for  life,  and  after  her 
decease  to  such  uses  as  she  should  by 
will  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  her  children,  with  a 
power  during  her  life  for  the  wife  to 
tease  at  rack  rent,  and  with  a  power  of 
sale  and  exchange  in  the  trustees  with 
her  consent : 

Held^  that  the  settlement  was  for 
valuable  consideration,  and  therefore 
not  void  under  27  Eliz.  c.  4,  and  that 
tlie  same  must  be  upheld  against  a 
subsequent  mortgagee.  Fo9ter  ▼.  IA»- 
ter.  660,  669  note, 

11.  The  performance  of  a  covenant  by  a 
widow  on  her  second  marriage  to  con- 
vey property  for  the  beneht  of  her 
children  by  a  former  marriage,  if  made 
in  pursuance  of  an  as^eement  between 
Iter  and  her  intended  husband,  will  be 
enforced  at  the  suit  of  those  children, 
and  is  an  exception  to  the  general  rule 
that  the  performance  of  a  covenant 
cannot  be  enforced  by  volunteers. 
OaU  v.  OaU.  719 

See  Bills  of  Sale,  441. 


Ot. 


GAS  COMPANY. 
See  Bankkuptct,  640. 


GENERAL  WORDS. 

1.  When  not  restricted  by  enumeration. 
King  v.  Otorge,  »64 


GIFT. 

1.  A  check  drawn  by  a  testator  payable 
to  his  wife  or  her  order,  given  to  her 
shortly  before  his  death,  indorsed  by 
her  and  paid  into  a  foreign  bank 
'against  the  amount  of  whidi  she  drew : 

Hdd^  a  good  donaiio  mortie  catud, 
although  the  check  was  not  presented 
for  payment  at  the  bank  on  which  it 
was  drawn  till  after  the  death  of  the 
testator. 

2.  Sed  quare,  if  the  check  had  been  pay- 
able to  bearer.    Jlotie  v.  Pearce,  482, 

486  note. 

See  Advancembnt,  681,  687  note. 


GUARANTY. 

1.  The  wife  of  a  retail  trader  who  was 
possessed  of  separate  estate,  in  order 
to  obtain  credit  for  her  husband  from 
a  wholesale  merchant  with  whom  he 
dealt,  gave  the  latter  a  written  guaran- 
tee as  follows :  *'  In  consideration  of 
you  M.  having  at  my  request  agreed 
to  supply  and  furnish  g^oods  to  C.  (the 
husband),  I  do  hereby  guarantee  to  you 
M.  the  sum  of  £600.  This  guarantee 
is  to  continue  in  force  for  the  period 
of  six  years  and  no  longer": 

heidf  that  the  guarantee  was  not 
limited  to  the  price  of  goods  supplied 
to  the  husband  after  it  was  given,  but 
that  it  extended  to  any  sums,  not  ex- 
ceeding £500,  which  were  due  from 
the  husband  to  M.  during  the  six 
years : 

2.  Held,  also,  that  the  agreement  by  M. 
to  supply  goods  did  not  of  itoelf  form 
a  suliicient  consideration  to  support 
the  guarantee  unless  goods  were  actu- 
ally supplied  after  it  was  given,  but 
thai  any  subsequent  supply  of  goods 
not  paid  for  in  cash  at  once  was 
enough  to  support  it,  even  thoufrh  M. 
refused  to  supply  them  until  additional 
collateral  security  had  been  given  to 
him  by  the  husband,  or  until  the  hus- 
band had  promised  to  make  a  pay- 
ment in  reduction  of  the  balance  of 
his  account: 

8.  Ifeldf  also,  that  the  balance  due  from 
the  husband  to  M.  (not  exceeding  £500) 
was  a  charge  on  the  wife's  separate 


880 


INDEX 


estate,  and  that  M.*b  costa  of  an  action 
to  enforce  the  char{;^e  must  also  be 
charged  on  that  estate,  and,  if  noces- 
aory^  in  addition  U>  the  £500.  MorrdL 
y.  Cowui,  74S 


GUARDIAN. 

1.  A  testator  ga^e  life  annuities  to  his 
six  nephews  and  nieces,  and  directed 
the  residue,  which  was  of  large  amount, 
to  be  accumulated  for  twenty-one  years, 
and  then  to  be  divided  among  such  of 
the  six  as  should  be  then  living,  with 
a  proviso  substituting  the  issue  of  aoy 
who  died  within  that  period  for  their 
parenta.  A  person ,  nominated  by  the 
executors  commenced  an  action  against 
the  executors  for  administration  of  the 
estate,  as  next  friend  of  the  infant  chil- 
dren of  one  of  the  nephews,  and  at  once 
obtained  a  decree.  The  father  of  the 
infants,  who  had  no  adverse  interest  to 
them,  and  against  whom  there  was  no 
imputation,  appeared  to  have  been  in- 
formed that  a  suit  was  pending  for  the 
administration  of  the  estate,  out  was 
not  aware  that  his  children  were  the 
plaintiffis  •  until  after  the  decree  had 
been  made.  He  then  applied  to  be 
substituted  as  next  friend.  Little, 
V.C,  refused  the  application,  on  the 

S'ound  that  there  was  no  authority 
ying  down  that  where  a  suit  is  about 
to  be  instituted  on  behalf  of  infiants  a 
communication  must  be  made  to  their 
father : 

Hddf  on  appeal,  that  the  &ther 
ought  to  bo  substituted  as  next  friend. 
Wool/  T.  FemberUm,  618 

8e«  Infant,  854. 


H. 

HEALXa 

8e$  Bu&iAL,  667. 
Sewk&s,  126. 


HUSBAND  AND  WIFE. 

1.  A.  being  entitled  in  right  of  his  wife 
to  a  shiu'e  of  an  intestate's  estate,  sold 


the  share  to  B.,  a  solicitor,  wbo  con- 
ducted a  suit  to  administer  the  estate. 
A.  predeceaaied  his  wife,  and  B.  died 
subsequently.  A  suit  was  instituted 
by  the  executors  of  A.  to  set  aside  the 
sale,  on  the  ground  that  information 
in  the  possession  of  B.  as  to  the  real 
value  of  the  property  was  concealed 
from  A.  at  the  time  of  the  sale : 

HeU^  upon  a  preliminary  objectioii, 
that  the  sale  by  A  of  his  wife's  chum 
in  action,  was  a  reduction  into  posses- 
sion, which  was  voidable  under  certain 
circumstances,  and  the  right  of  avoid- 
ance being  in  the  husband  survived  to 
his  executors,  and  they  were  the  per- 
sons entitled  to  sue,  and  not  the  wife's 
representatives.       Widgerjf  v.   Tqiper. 

261 

See  Adyancement,  681,  687  nole. 
Bastardt,  288,  286  noU, 
Dower,  766. 
Fraudulent  Aorbementb,   626,  660, 

669  no^ 
Married  Women,  650. 


I. 


ILLEGITIMACY. 
See  Bastardy,  288,  286  moU, 


IMPROVEMENTa 


See  Lunatic,  634. 


INCIDENT. 
See  MoRTOAflES,  749« 


INFANT. 

r 

1.  An  infant  creditor  may  issue  a  debtor's 
simimons  in  his  own  name. 

2.  Semble,  that  in  such   case  the  debtor 
would  be  entitled,  if  he  asked  for  it, 
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to  have  some  adnlt  person  named  as 
security  for  the  costs  of  the  smnmons. 

8.  But  if  he  makes  no  such  application, 
but  allows  the  summons  to  proceed  in 
the  ordinary  way,  an  adjudication  of 
bankruptcy,  founded  upon  non'-compli- 
anoe  with  it»  is  valid.  MaUer  of  Brock- 
Ubank,  854 

Sfe  GuAaoxAV,  618. 
LiOAOixs,  507. 
Lunatic,  584. 


INJUNCTION. 

1.  To  restrain  directors  from  acting,  on 
flTound  not  legally  elected.  Fmaer  y. 
Lutkinffton,  640 

2.  Since  the  Judicature  Act,  as  before  it, 
a  plaintiff  in  an  action  to  restrain  an 
alleged  obstruction  to  ancient  lights 
cannot  obtain  an  injunction  unless  he 
proves  substantial  damage. 

8.  An  inquiry  as  to  damages  will  not  be 
directed  where  the  plaintiff  has  opened 
a  case  of  substantial  damage  and  has 
&Uedtoproveit    Kino  y,  Mudkm.  785 

See  Bdeial,  667. 
COFTRIGHT,  540. 
COVKITANT,  585. 

Elbotions,  CoapoaATK,  680. 

Lbask,  291,  295  note, 

Plkaoino,  449. 

Tkade-marks,  518. 

Watkk  AMD  Watsecoursss,  45(^. 


INROLMENT. 
8ee  PaAonoi,  899. 


INSANITY. 
8ee  Lvukno,  867. 


INSURANCE,  FIRE. 

1.  By  floating  policies  of  insurance  ef- 
fected by  B.  4fc  Co.,  wharfingers,  they 

22ENG.   Rep.  Ill 


insured  against  loss  or  damas^  by  fire, 
in  the  sums  named,  gprain  and  seed,  the 
assured's  own  or  on  commission,  for 
which  they  were  responsible,  subject 
to  conditions  of  averafi^e,  and  to  this 
condition,  that  "  if  at  the  time  of  any 
loss  or  damage  by  fire  happening  to 
any  property  hereby  insured,  there  be 
any  other  subsisting  insurance  or  in- 
surances, whether  effected  by  the  in- 
sured or  by  any  other  person,  covering 
the  same  property,  the  company  shaU 
not  be  liable  to  pay  or  contribute  more 
than  its  ratable  proportion  of  such  loss 
or  damage."  While  these  policies  were 
subsisting  a  fire  destroyed  a  quantity 
of  g^ain  stored  with  B.  <&  Co.,  part  of 
which  belonged  to  R.  <&  Co.,  who  had 
also  effected  policies,  called  merchants' 
policies,  on  tne  grain  thus  destroyed, 
including  also  grain  stored  elsewhere, 
which  policies  contained  the  like  con- 
ditions as  the  wharfingers'  policies.  B. 
<&  Co.  were  paid  in  mil  by  the  several 
insurance  companies.  In  a  suit  to  de- 
termine the  liability  of  the  companies 
mier  »e: 

If  eld  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  grantors 
of  the  merchants'  policies  were  not 
liable  to  contribute  to  the  .loss ;  that 
B.  dk  Co.  were  primarily  liable,  but, 
being  indemnified  by  the  grantors  of 
the  wharfingers'  policies,  the  latter 
were  ultimately  liable: 

2.  ffeld,  also,  that  the  condition  as  to 
double  insurance  only  applied  to  cases 
where  the  same  property  was  the  sub- 
ject-matter of  insurance,  and  where  the 
mterests  were  the  same.  North  Brit- 
iihf  etc,,  y.  London,  etc,  828 


INSURANCE,  LIFE. 

I.  W.  M.,  deceased,  in  his  lifetime  effected 
a  policy  of  insurance  under  the  Mar- 
ried Women's  Property  Act,  s.  10,  for 
the  benefit  of  his  wife  and  children  or 
child,  but  the  interest  they  were  to 
take  was  not  expressed  upon  the  face 
of  the  policy. 

The  court,  upon  an  application  under 
the  10th  section  of  the  act  for  the  ap- 
pointment of  trustees  to  receive  the 
moneys  due  under  the  policy,  declared 
the  rights  and  interests  therein  of  the 
wife  and  children  of  the  deceased,  and 
directed  the  fund  to  be  settled  upon  the 


882 


INDEX. 


mxul  tnuta  of  a  settlement    Matter  of 
MeUor'9  Tnutt,  700,  702  note. 


INTENT. 


See  Etidbmcb,  869. 


INTEREST. 


1.  On  legacies,  when  commences.    J^dd 
V.  Setoard,  278 

See  Bonds,  90. 
Leoacues,  507. 


INTERNATIONAL  LAW. 
See  FoRKiow  Soviuign,  844,  857  note. 


INTERVENTION. 
See  9TOCKHOLDIR8,  578. 


J. 


JUDGMENT. 


See  Attachxent,  708. 
Fraud,  824,  828  note. 


JURISDICTION. 
See  FoKsioiv  Soyebkign,  844,  867  note. 


JURY. 
See  Fraud,  840. 


L. 


LANDLORD  AND  TENANT. 
See  Lease,  291,  295  note. 


LEASE. 

1.  B.  demised  an  eating  house  for  a  term 
of  twenty-one  years,  and  curenanted 
that  he  would  not  during  the  term  let 
any  house  in  the  same  street  **  for  the 
purpose  of  carrying  on  the  business  of 
an  eating  house,**  provided  always  that 
the  covenant  should  be  binding  only 
on  Bi,  and  not  on  his  heirs,  aominis- 
trators,  or  assigns.  Subsequently  B. 
let  the  adjoinini^  house  for  twenty-one 
yesrs  to  another  person,  who  cove- 
nanted with  him  not  to  carry  on  there 
any  trade  or  business  without  B/s 
license.  The  first  lease  was  subse- 
quently assiffned  to  K.,  and  the  sec- 
ond to  G.  £  brought  an  action  against 
B.  and  G.  to  restrain  G.  from  carry- 
ing on  an  eating  house  on  the  premises 
comprised  in  the  second  lease  and  B. 
from  permitting  him  to  do  so  : 

Hela,  that  the  covenant  could  not  be 
treated  as  a  covenant  that  none  of  the 
houses  should  during  tlie  term  be  used 
as  an  eating  house,  and  that  as  B. 
had  not  let  the  second  house  for  the 
purpose  of  an  eating  house  the  cove- 
nant was  not  broken  by  G.'s  carrying 
on  there  the  business  of  an  eating 
house,  nor  by  B.'s  not  interfering 
with  his  doing  so.    Kemp  v.  Bird,  291, 

29b  note. 

See  Corporations,  60. 
Covenant,  585. 


LEGACIES. 

1.  A  testator  gave  various  pecnnianr 
legacies,  and  all  the  rest  and  residue 
of  his  estate,  real  and  personal,  be 
gave,  devised,  and  bequeathed  to  his 
wife,  her  heirs,  executors,  administra- 
tors, and  assigns,  absolutely: 

Heldt  that  we  legacies  were  cbarsed 
on  the  real  estate,  and  therefore  ust 
the  general  devise  did  not  pass  prop- 
erty of  which  the  testator  was  seised 
in  fee  as  trustee. 

2.  Trust  estates  will  not  pass  under  s 
general  devise  where  there  is  a  charge 
of  debts,  or  of  legacies,  or  of  debts  and 
legacies.    Matter  of  BeUis^e  Trnete.  254, 

259  note. 

8.  A  testator  gave  a  fund  to  trustees 
upon  trust  to  apply  the    income  in 
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keeping  in  repidr  certain  tombs,  and 
directed  them  to  accumulate  the  sur- 
plus income  from  time  to  time  till  it 
amounted  to  £25  and  upwards,  and 
when  that  took  place  to  pay  over  in 
equal  shares  to  the  incumbents  of  two 
parishes  for  the  benefit  of  poor  per^ 
sons,  such  sum  as  would  reduce  the  ac- 
cumulations to  £20 : 

Held  that  the  inyalidity  of  the  trust 
for  the  repair  of  the  tombs  did  not  ren- 
der the  wnole  ffifb  Yoid,  but  that,  the 
first  object  having  failed,  the  will  must 
be  read  as  if  nothing'  was  applicable  to 
the  repair  of  the  tombs,  and  that  the 
whole  fiind  went  to  the  incumbents. 
MaUer  of  WiUiatna.  487,  440  «ote. 

4.  A  testator  directed  his  debts  to  be 
paid,  *'  including  a  debt  of  £800  owing 
from  me  to  my  daughter.**  He  owed 
his  daughter  £160  only: 

Hdd^  that  she  was  not  entitled  to 
receive  more  than  the  £160.  WUton 
y,  Morley.  465 

5.  The  26th  section  of  the  28  <fc  24 
Vict,  c  145,  empowering  trustees  to 
apply  towards  the  maintenance  of  an 
inrant  the  income  to  which  such  in- 
fant may  be  entitled  in  respect  of  a 
legacy  payable  contingently  on  his 
attaining  twenty-one,  does  not  apply 
to  a  case  where  the  infant  on  attain- 
ing twenty-one  would  not  be  entitled 
to  interest  on  his  legacy  till  the  time 
of  payment. 

A  testator  declared  that  his  personal 
estate  should  be  held  upon  trust  out 
of  the  annual  produce  to  raise  for  every 
daughter  who  should  be  under  age  and 
unmarried  the  yearly  sum  of  £50  for 
their  maintenance  and  education,  and 
to  accumulate  the  surplus  income  as 
part  of  his  residuary  personal  estate, 
and  he  bequeathed  to  each  of  his 
daughters  a  legacy  of  £4.000  if  and 
when  they  should  respectively  attain 
twenty-one  or  be  married,  and  gave 
his  residuary  personal  estate  to  his 
eldest  son : 

Held  (reversing  the  decision  of  Hall, 
V.C.),  that  the  legacies  to  the  daugh- 
ters did  not  carry  interest  until  the 
time  of  payment,  and  that  the  court  had 
no  power  under  the  26th  section  of  the 
28  A  24  Vict.  c.  145  to  apply  any  part 
uf  the  income  of  the  expectant  legacies 
to  the  maintenance  of  the  daughters. 
MaUer  of  Oeorge,  507 

See  Wills,  278.  472,  668,  689,  762. 


LIEN. 
See  AoMniALTT,  86. 

ASSIQNMSNT,  460. 

Attornets,  671,  671  fiote,  677. 

Bankruptcy,  188. 

Bonds,  90. 

Principal  and  Surety,  24. 

Stoppage  in  Transitu. 


LIFE  ESTATE. 

1.  A  widow  was  entiUed  under  the  will 
of  her  husband  to  an  annuity  during 
her  life  or  widowhood,  and  it  was 
charged  upon  property  bequeatiied  by 
hiifl  to  his  sons,  and  was  further  se- 
cured by  the  joint  and  several  bond  of 
the  sons.  The  sons  filed  a  liquidation 
petition : 

Heldf  that  the  value  of  the  contin- 
gency of  the  widow's  marrying  again 
was  capable  of  being  fairly  estimated, 
and  that  proof  must  be  admitted  for 
the  value  of  the  future  payments  as 
ascertained  by  an  actuary.  Ex  parte 
Blakemore,  189,  142  fioie. 

2.  A  petition  under  25  <k  26  Vict  c.  108, 
8.  2,  by  trustees  having  power  to  sell 
settled  lands  with  the  consent  of  the 
tenant  for  life  for  leave  to  sell  the  land 
and  minerals  separately,  need  not  be 
served  on  the  remaindermen.  NagUe 
7Vu8l8.  677 

8.  An  equitable  tenant  for  life  impeach- 
able for  waste  cut  timber  not  other- 
wise than  in  due  course  of  manage- 
ment. The  proceeds  had  been  brought 
into  court  and  the  income  ordered  to 
be  paid  to  her.  On  her  death  her  son, 
being  the  next  tenant  for  life  dispun- 
ishable for  waste,  petitioned  for  pay- 
ment to  him  of  the  timber  money  m 
court : 

Held,  that  he  was  entitled  to  the 
money,  as  he  would  have  been  enti- 
tled to  the  trees  which  produced  it 
Zovmdea  v.  Nortmi,  716 

See  Estate  Tail,  14. 

Fraudulent  Agreements,  626. 

Limitations,  Statute  of,  846. 

Mines,  449. 

Title  Deeds,  48. 

Trusts  and  Trustees,  61,  446. 

Wills,  280,  668,  689,  602, 
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LIGHT. 
See  IxjuMonoH,  786. 


LIMITATIONS,  STATUTE  OF. 

1.  A  testator,  who  died  in  1782,  devised 
lands  to  his  son  R.  P.  and  the  heirs 
of  his  body,  but  upon  special  trust  and 
confidence  in  his  said  son  that  in  case 
he  should  have  no  issue  of  his  own 
body  he  would  not  do  or  suffer  any  act 
in  law  or  otherwise  to  obstruct  or  pre- 
vent the  subsequent  devises  and  limi- 
tations of  the  estate  from  taking  effect, 
but,  on  the  c6ntrary,  would  do,  or  cause 
to  be  done,  every  act  in  his  power  to 
establish  and  confirm  the  same ;  and  if 
R.  P.  should  happen  to  die  leaving  no 
issue,  then  the  testator  gave  the  estate 
over  upon  trusts  under  which  the  plain- 
tilTs  grandfather  was  second  tenant  for 
life  with  remainder  to  his  sons  succes- 
sively in  tail  male.  The  plaintiff  com- 
menced this  action  in  1877,  and  by  his 
statement  of  claim  alleged  that  K.  P. 
died  without  issue  in  1808;  that  the 
next  tenant  for  life  died  without  issue 
in  1840,  whereupon  the  plaintlfTs 
gprandfather  became  entitled  in  posses^ 
sion  as  tenant  for  life  ;  that  the  grand- 
father died  in  1852,  leaving  his  eldest 
son,  the  plaintiff's  father,  who  there- 
upon became  entitled  as  tenant  in  tail 
in  possession;  and  that  the  plaintiffs 
father  died  in  1864,  leaving  the  plain- 
tiff his  eldest  son.  That  the  defen- 
dent  had  been  in  possession  ever  since 
1840,  and  claimed  to  be  entitled  to 
such  possession  under  the  will  of  R.  P., 
whom  the  defendant  alleged  to  have 
acquired  the  fee  simple  under  a  com- 
mon recovery  suffered  by  him  in  1782. 
The  plaintiff  submitted  that  any  such 
recovery  was  invalid,  if  not  at  law.  at 
all  events  in  equity,  and  claimed  to  re- 
cover the  estate.  The  defendant  de- 
murred on  the  ground  that  the  recov- 
ery was  good  and  gave  R.  P.  the  fee 
simple;  and  also  ore  teiitu^  on  the 
ground  of  the  Statute  of  Limitations, 
and  the  demurrer  was  allowed  by 
Malins,  V.C.: 

Held^  on  appeal,  that  the  directions 
in  the  will  purporting  to  restrain  R.  P. 
from  barring  the  remainders  expectant 
on  his  estate  tail  were  ineffectual,  and 
could  not  prevent  his  acquiring  the  fee 
simple  by  a  common  recovery : 


2.  £r«U.  howerer,  that  technically  Uw 
demurrer  on  this  ground  would  noi 
hold,  for  that  the  statement  of  daim 
did  not  sufficiently  allege  as  a  fMidi 
that  a  common  recovery  had  been 
suffered : 

3.  But  hdd,  that  inasmuch  as  the  Statute 
of  Limitations  (3  <fc  4  Will  4,  c  27) 
does  not  merely  bar  the  right  to  re- 
cover land,  but  takes  away  the  title  to 
the  land,  it  may  be  raised  by  demur- 
rer; and  that  as  the  statement  of 
claim  distinctly  showed  that  the  estate 
tail,  in  respect  of  which  the  plaintiff 
claimed,  had  come  into  possesaon 
more  than  twenty  years  ago,  and  that 
the  defendant  had  been  in  posaestdon 
during  the  whole  of  that  period,  and 
contained  no  allegation  of  any  circum- 
stance bringing  the  case  witlun  any  <A 
the  savings  in  the  statute,  the  demur- 
rer had  been  rightly  allowed.  />»- 
kine  v.  Fenrhyn.  846 

See  Ratification,  14. 


LOST  WILLS. 
See  Wills,  678,  676  noie. 


LUNATIC. 

Repairs  and  permanent  improyementB 
to  a  large  amount  upon  an  estate  of 
which  a  lunatic  was  tenant  in  tail  in 
possession  were  found  to  be  ezpedieotw 
There  was  in  court  a  sufficient  fund  of 
personalty  to  which  the  lunatic  was  ab- 
solutely entitled,  and  his  income  was 
much  more  than  sufficient  for  his  re- 
quirements. The  amount  required  for 
repairs  and  improvements  was  ordered 
to  be  raised  by  mortgage  or  charge  of 
the  settled  estate.     Matter  of  Oi$L  534 

Where  a  mortgagee  becomes  of  un- 
sound mind,  not  so  found,  and  the 
mortgagor  applies  for  a  veeting  order 
on  payment  into  court  of  the  mort- 
gage aebt,  making  the  mortgagee  a 
respondent  to  the  petition,  the  court 
has  no  jurisdiction  to  make  an  order  for 
the  costs  to  be  paid  out  of  the  mort- 
gage debt,  but  each  party  must  bear 
his  own  costs.     Matter  of  S^Dorks.    837 

See  Teustb  and  Trcstsks,  589. 
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MAINTENANCE. 

See  LsoAOixs,  607. 
Wills,  568. 


MARRIAGE. 

See  Fraudulxvt  Aorxkmekts,  857, 
860  noU,  867. 


MARRIED  WOMEN. 

1.  A  womaa  in  1856  entered  the  serrice 
of  a  man  as  housekeeper  in  a  house 
which  was  in  liis  occupation  but  wss 
not  his  ordinary  place  of  residence. 
He  shortly  afterwards  engaged  to  marry 
her.  In  1661  she  commenced  the  busi- 
ness of  preserving  fruit,  which  was  be- 
ffun  upon  a  small  scale,  but  gradually 
became  a  large  wholesale  business.  It 
was  carried  on  by  her  in  her  own 
name ;  she  kept  a  separate  banking  ac- 
count; aud  he  admitted  that  it  was  her 
own  business,  and  was  managed  solely 
by  her,  though  he  sometimes  assisted. 
In  1874  he  married  her.  After  the 
marriage  the  business  was  carried  on 
by  her  as  before,  in  her  maiden  name ; 
her  husband  resided  in  the  house  where 
it  was  carried  on,  but  it  did  not  appear 
that  he  took  any  further  part  in  it  than 
he  had  done  before  the  marriage.  He 
shortly  afterwards  died  intestate : 

Held  (affirming  the  decision  of  Ma- 
lins,  V.C.),  that  the  stock-in-trade  and 
capital  of  the  business  belonged  to  the 
widow,  and  were  not  part  of  the  hus- 
band's estate.     Athwarth  y.   Outntm. 

650 

See  Dowu,  766. 
guabantt,  748. 
Husband  and  Wxfi. 


MINES. 

1.  An  encroachm4*Dt  made  by  a  copyhold 
tenant  upon  the  waste  of  the  manor  be- 
comes, at  any  rate  in  a  manor  in  which 
there  is  a  custom  that  the  lord  may 
grant  portions  of  the  waste  as  copy- 


hold, an  accretion  to  the  original  hold- 
ing, and  the  tenant  acquires  by  adverse 
possession,  under  the  Statute  of  Limita- 
tions, only  a  copyhold  title  to  the  en- 
croached land. 

2.  Coprolites  beneath  the  surface  of  a 
copyhold  tenement  are  minerals,  and 
the  property  in  them  is  in  the  lord, 
though,  m  the  absence  of  a  special  cus- 
tom/ne  cannot  dig  for  them  without  the 
permission  of  the  tenant. 

8.  The  lord  of  a  manor,  in  which  there 
was  no  custom  authorizing  him  so  to 
do,  entered  without  permission  on  the 
land  of  a  copyhold  tenant,  which  was 
in  the  occupation  of  a  tenant,  and  dug 
for  and  carried  away  coprolites.  A 
larg^  trench  was  duff,  wnich,  at  the 
time  when  the  copyhold  tenant  com- 
menced a  suit  against  the  lord  to  re- 
strain the  trespass,  was  not  filled  up, 
though  it  was  filled  up  and  the  surface 
restored  before  the  suit  came  to  a  hear- 
ing. The  digging  was  continued  after 
the  filing  of  Uie  bill,  and  until  the  cop- 
rolites were  exhausted : 

Hdd^  that,  under  the  circumstances, 
the  copyholder,  though  only  a  rever- 
sioner, could  maintain  a  suit  against 
the  lord  for  an  injunction  and  danuiges : 

4.  Heldf  also,  that  the  proper  measure  of 
damage  was  the  gross  amount  produced 
by  the  sale  of  uie  coprolites,  less  the 
expense  of  the  working,  and  such  a 
sum  by  way  of  profit  as  would  haye 
induced  a  stranger  to  undertake  the 
working. 

5.  As  evidence  of  an  alleged  custom  au- 
thorizing the  lord  of  a  manor,  with  the 
consent  of  the  homage,  to  grant  por- 
tions of  the  waste  as  copyhold,  two  ad- 
mittances in  pursuance  of  such  grants, 
made  respectively  In  1849  and  1867, 
were  produced : 

'  Heti,  that,  in  the  absence  of  any  con- 
tradictory evidence,  the  custom  wa^ 
sufiSciently  proved.  AUonuy-Oeneral 
y.  TbmUne,  449 

See  SurroBT,  811,  828  note. 


MORTGAGES. 

1.  The  mortgagees  of  land,  consisting  of 
copses  and  of  a  fiarm  which  was  let 


wKhoiit  the  BhootlDiE  or  the  Umber, 
garB  notice  to  the  tetutnt  of  ths  tarm 
to  pay  the  rent  to  the  mortgaEeeB,  uid 
afteriTirdB  moved  to  restruD  the  mort- 
gaeora  from  cuttiog  Che  timber  : 

JIM,  that  though  the  mortgagee* 
had  become  mortgareee  in  poaseeaion 
of  the  (arm,  Qiej  had  not  become  mort- 
gagees in  poaaeaeion  of  the  shooting, 

the  copsco,       '"     "    "" ■■  ■"" 

li^le  toacc 
Y.S&irlty. 


r  the  limber,  so  a«  ti 


Su  Admoultt,  St. 

DOVM,  1W. 
LUHATIO,  584. 


MOMICIPAL  COBPORATIOUS. 
8f  Siwus,  ISB. 


NATIQABLE  EIVER3. 

].  A  DBTigable  rtTer  is  a  public  highiraf, 
lUTigaHe  bv  all  Her  Majestys  aubjecla 
Id  •  reasonable  manner  and  for  a  rea- 
sonable purpose.  Accordinglf  a  ripa- 
rian owner  has  a  right  to  moor  a 
Teasel  of  ordinary  ^M  alon^ide  bis 
■whmrl  for  the  purpose  of  loading  or  un- 
loading, at  reasonable  times  and  for  s 
reasonable  Urns ;  and  tbe  court  will 
reetrain  b;  injunction  the  owner  of  ad- 
jraning  prsinisefi  from  interfering  with 
the  acceee  of  such  Teasel,  even  though 
the  reeeel  may  overlap  his  own  prem- 
lae«  1  though  ench  veaael  would  not  be 
allowed  to  interfere  with  the  nroper 
right  of  sccBBS  to  the  neighbormg 
premises  if  used  as  a  wharf,  nor  to  the 
R«e  entraoce  to  or  exit  from  such 
nieea,  if  used  ss  a  dock,  by  other 
lels.  Original  Harlltpool,  tie.,  v. 
b.  lis,  428  note. 


NEXT  FEIEND. 
Sm  Goasdun,  sis. 


HOVATION. 
Bee  PjuimasaiF,  £0,  67  m 


KUIBAKCB. 
See  BnauL,  567. 


Bee  Awrojuxm,  TSS,  719  » 


OPEHHTG. 
See  ArtODurm,  785,  7S)  m 


NT,  TS5. 

B,Co>romaTB,  B4IX 
Stooeholdiss,  5B1,  SSS  Kale, 


PARTNERS. 
Set  pABTHxaiBir. 


1.  Prior  to  April,  1878,  a  firm  «f  bank- 
ers, consisting  of  two  partoers,  A.  asd 


wbo,  when  the  amount  on  deposit  wu 
increased  or  diminished,  gare  up  thar 
old  notes  and  received  freeh  on»  fw 
the  new  amoont.  In  April,  1872.  X. 
and  Y.  were  admitted  into  the  partDer- 
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ship,  and  notice  of  the  change  in  the 
firm  was  given  to  the  depositors.  A 
fortnight  afterwards  A.  died,  and  the 
business  was  carried  on  under  the  same 
firm  by  B..  X.  and  Y.  In  1874  B. 
died,  and  the  business  was  carried  on 
by  X.  and  Y.,  still  under  the  same  firm, 
until  1876,  when  the  bank  stopped  pay- 
ment, and  went  into  liquidation. 

The  depositors  all  knew  of  A's 
death,  and  none  of  them  made  any 
claim  against  his  estate.  Some  of 
them  had  not  altered  the  amonnt  of 
their  deposit,  but  retained  the  notes 
they  had  received  in  his  lifetime. 
They  had,  however,  received  interest 
from  X.  and  Y.  Others  had  increased 
and  others  had  diminished  the  amount 
of  their  deposit  after  A.'8  death,  re- 
ceiving in  each  case  fresh  deposit 
notes ;  and  they  had  all  proved  in  the 
bankruptcy  of  A.  and  Y.  for  the  amount 
due  on  their  notes  as  money  "  advanced 
and  lent "  to  the  bankrupts : 

Held^  that  in  each  case  there  had 
been  a  complete  novation,  and  that 
none  of  the  depositors  were  entitled  to 
prove  against  the  estate  of  A.  BU- 
oorottffh  V.  Holmat.  60,  67  note. 

2.  The  Ist  section  of  Bovill's  Act  (28  <k  29 
Vict.  c.  86)  does  not  apply  to  any  con- 
tract unless  the  advance  of  money  un- 
der it  would,  independently  of  that  act, 
have  created  the  relation  of  debtor  and 
creditor  as  distinguished  from  the  rela- 
tion of  partners. 

Under  a  partnership  deed,  dated  in 
October,  1868,  B.  and  H.  agreed  to 
enter  into  a  trade  partnership  under  the 
firm  of  "B.  <t  Co."  for  fourteen  years 
from  the  1st  of  July,  1868;  the  capital 
to  consist  of  £30,000,  of  which  part  was 
to  be  brought  in  by  B.  and  H.,  and 
£10,000  was  to  be  raised  "  by  way  of 
loan  under  the  Partnership  (BoviU's) 
Act,  1865  (28  A  29  Vict.  c.  86),  in  sums 
of  £500  each,  from  persons  willing  to 
advance  the  same  for  the  purposes  of 
the  partnership ;"  the  capital  to  be  con- 
sidered as  divided  into  sixty  eqnal  parts 
of  £500  each,  of  which  forty  were  to 
belong  to  B.  dk  H.,  and  the  remaining 
twenty  were  to  be  appropriuted  to 
"  the  persons  so  advancing  by  way  of 
loan,**  in  proportion  to  the  advances; 
the  net  profits  of  the  partnership  to  be 
similarly  divided  into  sixty  equal 
parts,  of  which  twenty  were  "to  be 
divided  among  the  persons  so  advanc- 
ing ^y  ^^y  o?  loan,"  in  proportion  to 
the  advances;    provided^  tbAt  if  the 


whole  of  the  £10,000  should  not  be 
raised  by  way  of  loan  (as  it  was  not), 
and  until  the  sum  should  be  so  raised, 
the  net  profits  should  be  divided  into 
as  many  shares  as  there  should  be  sums 
of  £500  in  the  capital  of  the  partner- 
ship, and  be  paid  yearly,  on  the  1st  of 
October,  to  the  said  persons  on  account 
of  their  respective  shares  of  profits ;  on 
the  expiration  or  sooner  determination 
of  the  partnership  a  general  account 
and  valuation  to  be  taken,  and  the  part- 
ners to  pay  **  to  the  persons  advancing 
money  by  way  of  loan  for  the  capital  of 
the  partnership,"  as  aforesaid,  the  mon- 
eys advanced  by'  them  respectively, 
less  any  sums  overpaid  to  them  on  ac- 
count of  profits,  and  divide  the  profits 
in  the  proportions  above  specifiea.  The 
deed  also  contained  a  stipulation  that 
the  parties  thereto  should,  during  the 
continuance  of  the  partnership,  con- 
duct the  business  to  the  best  of  their 
ability;  and  other  provisions  usually 
inserted  in  partnership  deeds. 

Shortly  after  the  date  of  this  deed, 
the  defendant,  D.,  advanced  to  B.  and 
U.  the  sum  of  £500  upon  certain  terms 
stated  in  the  draft  of  an  intended  deed, 
which,  however,  was  never  executed. 
This  draft  deed  was  expressed  to  be 
made  between  B.  and  H.,  "  copartners,'* 
of  the  one  part,  and  D.  of  the  other 
part;  it  recited  the  partnership  deed, 
and  that  D.  had  "  i^reed  to  advance 
by  way  of  loan  to  B.  and  H..  under 
the  provisions  of  the  said  act,  the  sum 
of  £2,500  to  enable  B.  and  H.  to  carry 
on  the  said  business  for  the  term,  and 
subject  to  the  conditions  thereinafter 
mentioned :"  it  then  witnessed  that  "  in 
consideration  of  the  sum  of  £2,500  ad- 
vanced" by  D.  to  B.  and  H.,  the  latter 
covenanted  "  that  they  would  on  the  1st 
of  July,  1882,  or  on  the  sooner  determi- 
nation of  the  partnership,  pay  D.  the 
sum  ef  £2,500:"  that  they  would  in  all 
things  conform  to  the  aforesaid  deed  of 
partnership,  which  should  at  all  times 
be  open  to  D.'s  inspection:  that  they 
would  every  year,  **  during  the  con- 
tinuance of  the  loan,"  make  out  proper 
accounts  and  permit  D.  to  take  copies : 
and  would  on  the  1st  of  October  in 
every  year,  "during  the  continuance 
of  the  loan,"  pay  to  D.,  on  account  of 
profits,  a  sum  equivalent  to  five-sixtieth 
parts  of  the  net  profits  in  the  year  pre- 
ceding the  1st  of  July  then  last;  pro- 
vided, that  if  the  full  sum  of  £10,000 
should  not  be  advanced  as  contem- 
plated by  the  said  deed  of  partnership, 
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B.  and  H.  would  yearly,  on  the  lot  of 
October,  pay  to  D.,  in  lieu  of  the  said 
fiTe-sixtietli  ports  of  the  net  profits, 
such  a  proportion  of  the  net  profits  as 
the  £2,500  bore  to  the  whole  capital 
employed  in  the  business:  that  if  D. 
should  become  bankrupt,  B.  and  H. 
might  pay  D.  the  £2,500,  less  any  sum 
overpaid  to  him  "on  account  of  the 
business,"  together  with  the  share  of 
profits  (if  any)  to  which  he  should  have 
become  entitled,  whereupon  the  pres- 
ent deed  should  be  void :  that  on  the 
expiration  or  sooner  determination  of 
the  partnership,  B.  and  H.  should 
make  out  a  final  account  and  valuation 
of  the  partnership  moneys  and  effects, 
and  then  pay  thereout  to  D.  the  £2,500 
and  five-sixtieths  of  the  net  profits,  or, 
if  the  full  £10,000  should  not  have  been 
advanced,  then,  in  lieu  of  such  five- 
sixtietlis,  such  a  proportion  of  the  net 
profits  as  the  £2,600  bore  to  the  capital 
employed  in  the  business;  provided 
that  u,  at  the  end  of  the  fourteen 
years  or  sooner  determination  of  the 
partnership,  it  should  appear,  upon 
taking  the  final  account,  that  D.'s 
share  in  the  net  profits  during  the  con- 
tinuance of  the  partnership  should  not 
have  amounted  to  the  total  of  the  an- 
nual sums  received  by  him  on  account 
of  such  profits,  then  O.  should  refund 
in  the  partnership  the  difference  be- 
tween the  amount  of  the  said  annual 
sums  and  the  real  amount  of  his  share 
in  the  net  profits,  but  should  not,  in 
any  event,  be  called  on  to  refund  mora 
than  £2,600.  The  deed  then  concluded 
with  the  usual  arbitration  clause. 

The  two  other  defendants  made  ad- 
vances to  B.  and  H.  under  deeds  duly 
executed  in  the  same  form  in  all  re- 
spects as  D.*s  draft  deed. 

The  firm  of  "B.  <&  Co."  having  be- 
come bankrupt,  P.,  the  holder  of 
various  bills  of  exchange  drawn  or  ac- 
cepted by  the  firm,  brought  an  action 
against  D.  and  the  other  defendants, 
cUiming  a  declaration  that  the  several 
defendants  were  partners  in  the  firm, 
and  as  such  liable  on  the  bills  : 

Hdd,  that,  as  between  B.  and  H.  on 
the  one  hand,  and  the  several  defen- 
dants on  the  other,  the  transaction  was 
not  one  of  loan  within  the  act,  the  true 
relation  of  the  parties  being  that  of 
active  and  dormant  partners,  and  not 
merely  of  debtor  and  creditor;  and 
that  the  several  defendants  were  liable, 
as  partners,  for  the  whole  of  the  part- 
nership debts. 


8.  An  unsigned  contract  for  an  advance 
by  way  of  loan  to  a  trader  is  not  **  a 
contract  in  writing  with  a  person " 
within  the  1st  section  of  the  act, 
though  it  is  admiasible  in  evidence  as 
showing  the  terms  upon  which  the  ad- 
vance was  made. 

4.  In  the  absence  of  something  in  Uie  con- 
tract to  show  a  contrary  intention,  the 
right  to  share  profits,  as  profits,  ooned- 
tutes,  according  to  English  law,  a  part- 
nership. 

5.  The  principles  of  partnership  con- 
sidered and  explained.  PooU^  v. 
Driver,  214 

6.  A  person,  who  was  alleged  to  have  held 
himself  out  as  a  partner  with  a  trader 
to  three  of  his  creditors,  claimed  to 
prove  a  debt  in  the  trader's  separate 
liquidation.  Two  of  the  three  cred- 
itors had  also  proved  in  that  liquida- 
tion. The  thini  was  fully  secnred,  but 
had  taken  no  proceedings  against  toe 
qwuti  partner : 

Hda  (affirming  the  decision  of  Bacon, 
C.J.).  that  the  qwm  partner  was  en- 
titled to  prove. 

7.  Per  James,  LJ.:  A  person  who  has 
held  himself  out  as  partner  with  a  trader 
to  a  small  number  of  the  creditors  of 
the  latter,  is  not  thereby  precluded  from 
proving  in  the  separate  bankruptcy  of 
the  traider — his  estate  being  inanffi- 
cient  to  leave  a  surplus — for  a  debt 
due  to  him  from  the  trader.  Matier  of 
Sheen,  7SI 

8.  A  fatlier,  whose  son  was  about  to  be- 
come a  member  of  Lloyd'a  and  to  com- 
mence the  business  of  an  underwriter, 
became  security  for  him,  in  compli- 
ance with  the  rules  of  Lloyd's,  to  the 
amount  of  £10,000.  The  son  executed 
a  written  agreement,  which  contMned 
a  recital  of  the  security  given  by  the 
father,  and  by  which  the  son  cove- 
nanted with  the  father  {inter  aUa)  that 
S.,  and  no  other  person,  should  under- 
write at  Lloyd's  in  the  name  of  the 
son ;  that  S.  should  be  paid  £200  a  year 
and  one-fifth  of  the  net  profits  of  under 
Mrriting ;  that  the  father  should  be  at 
liberty  to  withdraw  the  whole  of  his 
security  on  notice  being  given  to  the 
son  and  other  necessary  parties,  and 
immediately  after  such  notice  S.  should 
cease  to  underwrite  for  the  son  ur  in 
his  name ;  and  that  half  the  net  profits 
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of  underwriting,  dedacting  the  share 
of  8.,  should,  together  with  £26  per 
annum,  be  considered  as  owing  and 
should  be  paid  to  the  f&ther  by  the 
son.  The  business  was  carried  on  in 
the  son's  name  alone,  the  creditors  not 
knowing  that  the  father  was  in  any 
way  connected  with  it : 

Hdd^  that  no  partnership  was  con- 
stituted between  the  faUier  and  the  son. 

9.  Participation  in  profits  is  not  conclu- 
sive evidence  of  the  existence  of  a  part- 
nership. It  is  very  cogent  evidence, 
and,  if  it  stands  alone,  may  be  conclu- 
sive evidence  of  a  partnership.  But 
the  effect  of  participation  in  pronts  may 
be  outweighed  by  other  circumstances. 
MaUtr  of  TeimanL  881,  844  noU. 


PARTITION. 

1.  Under  the  4th  section  of  the  Partition 
Act  of  1868,  it  is  the  right  of  a  plain- 
tiff entitled  to  a  moiety  of  the  property 
to  have  a  sale  instead  of  a  partition, 
notwithstanding  the  opposition  or  dis- 
ability of  a  defendant  who  is  entitled 
to  the  other  moie^,  unless  such  defen- 
dant shows  "good reason  to  the  con- 
trary.* 

2.  Upon  the  request  of  a  plaintiff  so  en- 
titled, the  court  decreed  a  sale  instead 
of  a  partition  of  ten  leasehold  houses 
held  under  one  lease,  although  it  was 
objected  on  behalf  of  an  infant  defen- 
dant entitled  to  the  other  moiety  that 
hia  income  would  be  thereby  materially 
diminished.    Rowey,  Oray,  70 


PAYMENT. 
8e$  pEnrciPAL  ahd  Subitt,  188. 


PLEA. 
8u  PLBADnro,  467. 


PLEADING. 

1.  Defence  founded  on  the  statute  of 
frauds  cannot  be  raised  by  demurrer. 
Catling  v.  IRtw,  894 

22  Eng.  KEP.  112 


2.  A  wrongdoer  cannot  be  heard  to  com- 
plain that  in  proceedings  hurriedly 
taken  to  stop  the  wrong  the  plaintiff 
has  not  accurately  stated  his  title,  and 
in  such  a  case  the  defendant  will  not  be 
relieved  from  the  payment  of  the  extra 
costs  occasioned  by  the  plaintiff's  mis- 
take as  to  his  title.  Attorney-  Oenernl 
Y.  Tomline.  449 

8.  The  statement  of  claim  in  an  action 
for  specific  performance  stated  that  the 
predecessor  in  title  of  the  plaintiff,  by 
his  agent  lawfully  authorized,  signed 
an  agreement  with  H.,  the  predecessor 
in  titl^  of  the  defendant.  The  state- 
ment of  defence  denied  this  in  words 
following  the  words  of  the  statement 
of  claim,  and  then  proceeded  to  state 
that  the  predecessor  in  title  of  the  de- 
fendant was  of  unsound  mind,  and  did 
not  lawfully  authorize  any  one  as  his 
aeent  to  sign  an  agpreement,  and  denied 
that  any  agreement  was  made  or  signed 
by  H.,  or  any  person  lawfully  auUior- 
ized : 

Held,  that  under  this  statement  the 
defendant  could  only  enter  into  evi- 
dence to  show  the  unsoundness  of  mind, 
and  could  not  enter  into  evidence  to 
show  that  the  agent  was  not  authorized 
or  could  not  act    Byrd  v.  Nunn.    467 

See  LnfiTATioifs,  Statute  of,  846. 


POSSESSION. 
See  Fbaitdulxnt  AoBBxmNTS,  480. 

MORTOAGBS,  749. 

Srsoino  PxuFoaMANCE,  766,  764  note. 


POWER  OF  ATTORNEY. 
See  Pkoxiis,  648. 


PRACTICE. 

1.  In  July,  1878,  a  decree  declaring  W. 
entitled  to  larve  estates  was  affirmed 
by.  the  Lords  Justices.  In  February, 
1877,  the  unsuccessful  party  applied  for 
leave  to  enroll  the  decree  tnat  he  might 
appeal  to  the  House  of  Lords.  In  the 
meantime  W.,  believing  himself  undis- 
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puted  owner  of  the  stated,  had,  in  Oc- 
tober, 1876,  acccpt<»d  a  peeraj^e  : 

Hdd  (rovei'slng  the  decision  of  Bacon, 
y.C),  that  a  party  who  applies  within 
five  years  is  entitled  to  inrolraent  as  a 
matter  of  right,  unless  the  conduct  of 
the  applicant  has  been  nnch  as  to  make 
it  unreasonable  that  he  should  be  al- 
lowed to  enroll — that  his  merely  doing 
nothing  raised  no  (rase  against  him — 
and  that  his  rights  could  not  be  affected 
by  the  mere  fact  that  the  opposite  party 
had  altered  his  position  on  the  faith  of 
being  owner  of  the  estate.  Cope  v. 
^arlZh  la  Warr,  899 

• 

See  Afpikmatite,  786,  789  note, 
Ckkditoe's  Bill,  280. 


PRECATORY  TRUST. 
See  Trusts  and  Tbubtkes,  61,  861. 


PRINCIPAL  AND  AGENT. 

1.  According  to  the  usage  of  the  London 
Dry  Goo£  Market,  a  broker  who  con- 
tracts for  the  sale  of  goods  without 
disclosing  his  principals  is  personally 
liable  in  default  of  his  principal  Im- 
pericU  Bank  y.  London^  etc.  24 

See  ATTORTnsTS,  485,  605  note. 
Proxies,  548. 
Ratification,  14. 


PRINCIPAL  AND  SURETY. 

1.  A  broker  who  buys  without  disclosing 
agency,  is  surety  as  between  self  and 

Srincipal,  and  may  hold  goods  for  ven- 
or's  lien.    Imperial  Bank  y.  London, 
etc.  24 

2.  Surety  not  entitled  to  distributive 
share  m  bankruptcy  until  pays  debt  of 
principal     JSx  parte  Mann,  188 

8.  Wife  who  merely  releases  dower  as 
security  for  husband's  debt,  not  a 
surety.   Daweon  y.  Bank  of  Whitehaven. 
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PROFITS. 

1 .  When  participation  in  renders  one  a 
partner.     Maiier  of  TemumL  831, 

^Umde. 

See  Daxaoxs,  728,  784  noie. 


PROXIES. 

1.  HeU^  by  the  Court  of  Appeal  (revers- 
ing a  decision  of  Bacon,  C.J.),  that  a 
proxy  paper  signed  by  a  creditor,  leav- 
ing the  name  of  proxy  in  blank,  maj 
be  filled  up  by  the  person  to  wham  the 
creditor  has  intrusted  it,  with  a  verbal 
authority  to  use  it,  and  that  when  so 
filled  up  it  will  be  valid. 

2.  Held,  by  the  Court  of  Appeal  (Baggal- 
lay,  L.J.,  dissenting),  affirming  the  de- 
cision of  Bacon,  C.J.,  that  a  creditor 
who  has  objected  to  a  proof  tendered 
at  a  meeting  under  a  liquidation  peU- 
tion,  and  has  had  his  objection  marked 
upon  the  proof,  ought  to  have  notice 
given  to  him,  either  by  the  Registrar 
or  by  the  person  whose  duty  it  is  to 
register  the  resolutions  passed  at  the 
meeting,  of  the  time  when  and  the  place 
where  the  application  for  the  registra- 
tion of  the  resolutions  is  to  be  heard. 

8.  A  creditor,  who  had  objected  to  a 
proof  of  debt,  had  no  notice  given  to 
him  of  the  application  to  r^^ister  the 
resolutions  carried  by  means  of  that 
proof,  and  they  were  registered  in  his 
absence.  He  afterwards  applied  to  the 
county  court  judge  to  vacate  the  rem- 
tration,  and  upon  the  hearing  of  uiis 
application  he  insisted  upon  some  tech- 
nical objections,  but  did  not  ask  to 
have  the  creditor,  whose  proof  he  had 
objected  to,  cross-examined,  or  addoce 
any  evidence  to  show  the  invaUditj  of 
the  debt: 

Held,  by  the  Court  of  Appeal,  that 
the  irregularity  had  been  cored,  and 
that  the  regbtration  ought  not  to  be 
vacated.     &  parte  LaneaOer.  549 


B. 

RAILWAY  BONDa 
See  BoNDS^  90. 
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RATIFICATION. 

1.  In  1788  the  then  js^oTerDora  of  Mag- 
dalen Hospital  demised  certain  prop- 
erty belonging  to  the  charity  to  a 
leasee  for  ninety-nine  years  at  a  pep- 
percorn rent,  and  the  propertji  had 
been  enjoyed  under  the  lease  eyer 
since.  In  1876  the  present  goyernors 
of  the  hospital  brought  an  action  claim- 
ing a  declaration  that  the  lease  was 
Yoid  under  the  statute  18  Eliz.  c.  10, 
and  possession  accordingly,  whereupon 
the  defendants,  who  were  persons 
clidming  by  deriyatiye  title  from  the 
original  lessee,  demurred  to  the  state- 
ment of  claim,  on  the  g^und  that  the 
action  was  barred  by  the  Statute  of 
Limitations : 

Hdd  that  the  lease  was  not  origin- 
ally yoid,  but  only  yoidable  at  the 
option  of  the  successiye  goyernors  of 
the  hospital ;  that  the  present  gpoyem- 
ors  had,  by  bringing  the  action,  exer- 
cised that  option,  and  had  ayoided  the 
lease ;  and  that  the  Statute  of  Limita- 
tions did  not  commence  to  run  till  ac- 
tion brought,  and  therefore  did  not 
apply  to  the  case.  Magdalm  HotpUaL 
Y.JCnOU.  14 


REDEMPTION. 
See  DowBE,  766. 


REFERENCE. 
See  TtLAVD,  840. 


RELEASE. 
See  PAKTNKsamp,  60,  67  note. 


REMAINDER. 
See  EsTAn  Tail,  14. 


REMAINDERMEN. 

See  LiFK  Estate,  677,  716. 

Limitations,  Statuts  of,  846. 

Minis,  449. 

TiTLB  Dbbds,  48. 

Trusts  and  Tbustkes,  61,  446. 


REMOTENESS. 

See  Ct-fbks,  14. 
Estatb  Tail,  14, 


RENT. 
See  Corporations,  60. 


REPAIRS. 
See  Lunatio,  684. 


RES  ADJUDICATA. 
iS^  Fraud,  824,  828  noit. 


RESCISSION. 
See  Sracmo  Pertormanob,  142. 


RES  GESTiE. 
See  EyiDBKOB,  869. 


8. 


SALE. 


1.  On  the  8d  of  March  certain  goods 
belonging  to  Messrs.  C,  lying  at  the 
St.  Katharine  Dock,  in  the  custody  of 
the  Docks  Company,  were  bought  by 
D.,  as  broker  for  buyers  and  sellers, 
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for  B.  (&  Co.,  without  diflclofling  the 
names  of  his  principals,  and  D.  in- 
dorsed to  them  the  delivery  order  he 
had  obtained  from  the  sellers,  on  the 
representation  of  B.  <&  Co.  that  the 
goods  were  wanted  for  immediate  ship- 
ment They,  however,  pledged  their 
interest  in  the  goods  to  tlie  plaintiflfs, 
and  indorsed  the  order  to  tliem.  On 
the  prompt  day,  the  1 8th  of  March, 
the  plaintiff*  clerk  lodged  the  order 
at  the  London  office  of  the  Docks 
Company,  with  this  memorandum, 
'*  Hold  within  to  our  order,  and  have 
warrants  made  out  as  soon  as  possible." 
He  was  told  that  the  warrants  would 
be  ready  with  the  goods  on  the  20th 
of  Marcn.  Three  nours  later  a  mes- 
senger from  the  office  reached  the 
warrant  office  at  the  dock  house  with  a 
notice  that  the  order  had  been  lodged. 
Meanwhile  B.  A  Co.  had  stopped  pay- 
ment, and  D.  bein^  so  informed,  and 
having  no  notice  of  the  plaintiffs'  title, 
on  the  same  day  paid  Messrs.  C.  for 
the  goods,  and  through  a  clerk,  who 
reached  the  dock  house  before  the  mes- 
senger had  arrived,  obtained  at  the 
"warrant  office  a  warrant  for  the  gpoods 
in  the  name  of  Messrs.  C,  who  in- 
dorsed the  same  to  D.,  and  gave  him 
a  second  delivery  order.  The  first 
delivery  order  was  returned  to  the 
plaintimi  by  the  Docks  Company,  who 
refused  to  act  upon  it. 

In  an  action  by  the  plaintiffii,  claim- 
ing, as  against  the  Docks  Company, 
Messrs.  C,  and  D.,  to  be  entitled  to  the 
goods : 

Held^  that  D.  was  the  surety  and  B. 
dk  Co.  the  principal  debtors ;  that,  in 
the  circumstances  of  the  case,  the  un- 
paid vendors'  lien  had  passed  to  D. ; 
that  the  title  to  the  goods  was  in  D. ; 
and  that  Messrs.  C.  were  not  necessary 
parties  to  the  suit  Imperial  Bank  v. 
jLondon,  etc.  24 

See  Stoppagk  in  Tkansitu. 


,     SATISFACTION. 
See  WaoNGDOEES,  528,  634  note. 


SEWERS. 

1.  By  the  Public  Health  Act,  1876,  a.  16, 
a  local  authority  is  empowered  to  carry 
any  sewer  "into,  through,  or  under" 
any  lands  within  its  district,  and  the 
act  provides  for  compensation  to  all 
persons  sustaining  damage  by  reason 
of  the  exercise  of  the  powers  of  lb« 
act  in  relation  to  any  matters  as  to 
which  they  are  not  themselves  in  de- 
fault. A  local  board  under  this  act 
proceeded  to  carry  a  sewer  across  the 
plaintiff's  pleasure  grounds  on  such  a 
level  that  the  bottom  of  the  sewer 
would  be  only  slightly  below  the  sur- 
face, and  a  permanent  ^nbankmeni 
about  six  feet  nigh  would  be  made : 

Held  (by  the  Master  of  the  Rolls  and 
by  the  Court  of  Appeal),  that  they 
were  authorized  so  to  do,  for  that  the 
act  did  not  confine  them  to  carrrii^ 
a  sewer  under  gpround.  Hoderielk  v. 
AetoH,  etc,  126 


SETTLEMENT. 
See  Fbaudulutt  AaasBMSNT,  626. 


SHAREHOLDERS. 
See  STOCKHOiDsaa. 


SHIPa 
See  ADunjdJTT. 


SOVEREIGN. 
See  FoBsioN  Sovxrkxgn,  844,  857  mde. 


SPECIFIC  PERFORMANCE. 

1.  By  a  contract  in  writing,  dated  the  8d 
of  September,  1878,  E.  agreed  to  par- 
chase  certain  freehold  fiarms  from  N. 
for  £38,000,  subject  to  the  title  being 
accepted  by  his  solicitor.  The  par- 
chase-money  was  to  be  paid  on  the 
29th  of  September,  1878,  on  which  day 
it   was    presumed  that   the    contract 

'would  be  completed  and  possession 
given ;  but  in  the  event  of  the  pnrchase 
not  being  completed  on  that  day,  the 
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purchaser  was  to  pay  interest  up  to 
such  reasonable  time  as  might  .be 
agreed  upon  by  his  solicitor.  When 
the  title  was  produced  it  appeared  that 
N.  was  not  the  legal  owner  of  the  laud, 
but  had  agreed  to  purchase  the  same 
from  the  trustees  of  a  settlement  for 
£2 1 ,000,  by  a  contract  which  was  not 
completed  till  after  the  29th  of  Septem- 
ber, 1878.  E.  tqok  the  objection  that 
it  appeared  on  the  face  of  the  title  that 
the  trustees  had  sold  the  estate  to  N. 
for  a  grossly  inadequate  price.  N. 
proved  that  the  trustees  haa  had  a  fair 
valuation  made  of  the  land  before  of- 
fering it  to  him,  but,  notwithstanding, 
on  the  29th  of  September,  £.  wrote  to 
N.  stating  that  he  considered  the  ob- 
jection fatal,  and  that  he  rescinded  the 
contract  N.  then  obtained  a  convey- 
ance from  the  trustees,  and  resold  tne 
estate  for  £25,000  to  a  stranger,  and 
in  August,  1875,  brought  an  action 
against  £.  to  recover  the  difference  of 
price  by  way  of  damages  for  breach  of 
the  contract.  £.  filed  a  bill  against  N. 
to  restrain  the  action,  and  to  obtain  a 
declaration  that  the  contract  was  re- 
scinded : 

Heldt  by  Bacon,  V.C,  first,  that  the 
bill  to  obtain  a  declaration  of  the  re- 
scission of  the  contract  could  not  be 
maintained,  and  that  E.'s  bill  must 
therefore  be  dismissed : 

2.  Secondly,  that  the  apparently  inade- 
quate price  at  which  the  estate  was 
sold  by  the  trustees  was  not  a  fatal  ob- 
jection to  the  title,  and,  therefore,  that 
£.  had  no  right  to  rescind  the  contract  : 

8.  Thirdly,  that  N.  had  a  right  to  resell 
the  estate  and  claim  the  difference  by 
way  of  damages  against  £.,  there  being 
no  distinction  in  this  respect  between 
a  sale  of  chattels  and  of  land. 

Held,  on  appeal  (the  objection  not 
having  been  urged  in  the  court  below), 
that,  on  the  construction  of  the  agree- 
ment, it  was  to  be  completed  on  the 
29th  of  September,  1878.  and  that,  the 
action  having  been  commenced  before 
the  Judicature  Act  came  into  opera- 
tion, time  was  of  the  essence  of  the 
contract;  and  that,  the  vendor  not 
being  on  that  day  in  a  position  to  make 
a  good  title  and  execute  a  conveyance, 
he  could  not  sustain  an  action  for  dam- 
ages.    NMe  V.  Edwards,  142 

4.  A  father  verbally  promised,  in  con- 


sideration of  his  daughter's  marriage, 
to  give  her  a  house  as  a  wedding  pres- 
ent, and  immediately  after  the  mar- 
riage he  put  the  daughter  and  her  hus- 
band into  possession.  The  father  was 
then  the  owner  of  the  house,  which 
was  leasehold  and  was  subject  to  a 
charee  in  favor  of  a  building  society, 
payable  by  instalments.     Tne  father 

Said  the  mstalments  which  fell  due 
uring  his  lifetime,  and  at  his  death 
there  remained  a  balance  of  £110, 
which  fell  due  shortly  afterwards  : 

Hdd  (affirming  the  decision  of  Ma- 
lins,  V.C),  that  the  verbal  promise  to 
five  the  house  having  been  estab- 
lished, the  possession  took  the  case  out 
of  the  Statute  of  Frauds ;  that  the  con- 
tract was  to  give  the  house  free  from 
incumbrances;  and  that  the  £110  was 
payable  out*  of  the  father's  estate. 
Ungley  v.  Ungley,  686,  589  note, 

6.  A  memorandum  of  agreement  to  g^ant 
a  lease,  not  stating  any  time  for  the 
commencement  of  the  lease,  construed 
as  an  agreement  for  a  lease  to  com- 
mence immediately  from  the  date  of  the' 
agreement,  and  held  sufficient  under  the 
Statute  of  Frauds. 

The  plaintiff  agreed  with  the  defen- 
dant to  take  a  lease  of  premises  belong- 
ing to  the  defendant  for  the  purpose,  as 
the  defendant  knew,  of  carrying  on  a 
trade  which  the  plaintiff  was  about  to 
commence.  In  consequence  of  the  de- 
fendant's wilful  refusal  to  fulfil  his 
agreement,  the  plaintiff  was  unable  for 
fifteen  weeks  to  commence  his  trade : 

Held^  that,  in  addition  to  judgrment 
for  specific  performance  of  the  agree- 
ment, damages  must  be  awarded  in  re- 
spect of  the  plaintiff's  loss  of  profits 
from  his  trade  during  the  fifteen  weeks ; 
and  £260  damages  were  awarded. 
Jaquet  v.  Miliar,  728,  784  note. 

6.  M.  became  tenant  to  A.  of  leasehold 
property  for  ten  years  from  December, 
1861,  "M.  to  have  the  option  at  any 
time  during  the  said  term  to  purchase 
the  premises  for  £3,500,  and  upon  pay- 
ment thereof  to  A.  the  said  term  of 
ten  years  and  the  said  rent  shall  there- 
upon cease,  and  M.  shall  thereupon  be 
entitled  to  an  assignment"  M.  en- 
tered into  possession,  and  afterwards  A. 
made  a  mortgage  to  O.  In  July,  1867, 
M.  gave  written  notice  to  A.  and  to  G. 
that  he  elected  to  purchase.  A  draft 
assignment  was  prepared,  which  could 
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not  be  settled,  since  neither  A.  nor  G. 
would  aeeent  to  the  purchase-money 
being  paid  to  the  other  of  them.  A 
correspondence  took  place,  which 
ended    in    March,   186S.      G.   having 

fiven  notice  to  M.  to  pay  his  rent  to 
im,  M.  made  to  him  various  irregular 
payments,  for  most  of  which  receipts 
were  g^ven  expressing  them  to  be  on 
account  of  rent,  and  this  went  on  after 
the  end  of  the  term  of  ten  years.  In 
November,  1872,  A.  became  bankrupt. 
On  the  1st  of  May,  1878,  the  solicitor 
of  A.*s  trustee  in  bankruptcy  called  on 
M.,  and  stated  that  the  trustee  was 
going  to  sell,  and  wished  to  give  him 
the  refusal  M.  desired  time  to  con- 
sider, and  did  not  say  that  he  had  al- 
ready agreed  to  purchase.  On  the  next 
<lay  his  solicitor  discussed  the  matter 
with  the  tru8tee*8  solicitor,  but  did  not 
set  up  any  claim  as  having  purchased. 
On  the  18th  of  May,  however,  he 
wrote  to  the  trustee's  solicitor  insist- 
ing on  M.'s  right  under  the  agree- 
ment of  1861  and  the  notice  of  July, 
1867,  and  the  trustee  disputing  this 
right,  M.  filed  a  bill  for  specific  per- 
formance : 

Held  (affirming  the  decision  of  Hall, 
Y.C.),  that  the  option  in  the  afi^reeroent 
of  1861  and  the  notice  of  July,  1867. 
made  a  binding  contract,  although  the 
purchase-money  was  not  paid  within 
the  term : 

7.  Beld  (reversing  the  decision  of  Hall, 
V.C.),  that  M.'s  right  to  specific  per- 
fonnance  was  lost  by  the  delay  from 
March,  1868,  to  May,  1878,  which  was 
not  excused  by  his  having  been  in  pos- 
session :  for  that  possession,  in  order 
to  have  that  effect,  must  be  a  possession 
under  the  contract,  and  such  that  the 
vendor  must  know,  or  be  taken  to 
know,  that  the  purchaser .  claims  to  be 
in  possession  under  the  contract ;  and 
in  this  case  the  plaintiff  did  not,  from 
March,  1868,  to  May,  1873,  claim  pos- 
session under  the  contract,  nor  did  it 
appear  that  the  vendors  recognized 
him,  or  were  bound  to  recognize  him, 
as  claiming  possession  under  it.  Mat- 
ter of  Furber.  756,  764  note. 


STATUTORY  CONSTRUCTION. 


J3ee  Sewers,  126. 


STOCKHOLDERS. 

1.  A  director  of  a  company  received  from 
one  of  the  promoters  a  number  of  paid- 
up  shares  sufficient  to  qualify  him  as 
a  director,  and  then  took  an  active 
part  in  carrying  out  a  conditional  con- 
tract for  the  purchase  by  the  oompanj 
of  a  colliery  belon^ng  to  the  pro- 
moters, and  for  purchasing  and  worth- 
ing which  the  company  was  formed: 

Beld  (affirming  the  decision  of  Ba- 
con, V.C),  that  the  director  was  liable, 
under  the  165th  section  of  tha  Com- 
panies Act,  1862,  to  pay  to  the  liqui- 
dator the  value  of  the  shares ;  and 
that  in  the  present  case  the  shares  were 
to  be  taken  as  having  been  worth  their 
nominal  amount.  VaerphUly  Colliery 
Co.  127 

2.  Upon  the  formation  of  a  company  nine 
persons  signed  the  memorandum  of  as- 
sociation. At  a  preliminary  meeting, 
attended  by  four  of  these  persona,  a 
resolution  was  passed  that  no  shares  be 
allotted  to  three  of  tiie  signatories  to 
the  articles,  and  with  tlieir  consent  the 
deposit  money  was  repaid  to  ihem. 
The  articles  contained  no  power  to  ac- 
cept surrenders  of  shares  : 

Ifddf  that  the  directors  had  no 
power  to  remit  the  shares ;  and  that  all 
those  who  had  signed  the  artidea  were 
liable  as  contributories  upon  the  wind- 
ing-up.    Matter  of  London^  etc.         269 

X.  The  directors  of  a  company,  which  was 
governed  by  the  regulations  of  Table 
A,  in  the  Companies  Act,  1862,  re- 
solved on  the  1 6th  of  September  that  a 
call  of  £2  per  share  be  made,  and  that 
the  shareholders  be  requested  to  pay 
the  same  as  soon  as  possible.  Thej^ 
afterwards,  on  the  same  day,  gave 
verbal  instructions  to  the  secretary  to 
make  the  call  payable  on  the  16th  of 
December,  and  he  sent  a  circular  no- 
tice to  the  shareholders  accordingly. 
J.,  one  of  the  shareholders,  did  not  pay 
the  call,  and  on  the  21st  of  December 
the  secretary  wrote  to  him,  telling 
him  that  if  he  did  not  pay  the  amount 
of  the  call  together  with  interest  at  6 
per  cent  from  the  date  of  the  call,  on 
or  before  the  Slst  of  December,  his 
shares  would  be  liable  to  forfeiture. 
J.  did  not  pa3%  and  on  the  4th  of  Janu- 
ary the  directors  passed  a  resoluUoa 
forfeiting  his  shares : 
Ueldt  thatj  as  the  notice  of  the  Slst 
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of  December  claimed  interest  from  the 
date  of  the  call,  instead  of  from  the  d^y 
fixed  for  its  payment,  as  provided  by 
clause  6  of  Table  A,  it  was  a  bad  no- 
tice, and  the  forfeiture  was  invalid,  and 
an  injunction  was  granted  restraining 
the  company  from  proceeding  further 
under  the  resolution  of  forfeiture. 

4.  Semble,  that  the  time  for  payment  of 
the  call  could  not  properly  oe  fixed  by 
a  mere  verbal  direction  to  the  secre- 
tary.    Johtuon  y.  LyUU»  Iron  Agency, 

8V9,  406  note. 

6.  A  creditor  of  a  company  being  unable 
to  obtain  payment  of  his  debt  pre- 
sented a  petition  to  wind  up  the  com- 
Dany.  Before  the  petition  was  heard 
oe  sold  his  debt  and  the  ri^ht  to  pro- 
ceed with  the  petition  to  a  shareholder 
of  the  company,  who  obtained  leave  to 
amend  the  petition  by  making  himself 
a  co-petitioner : 

Held,  that  the  sale  of  the  right  to 
proceed  with  a  winding-up  petition 
ought  not  to  be  allowed,  and  the  peti- 
tion was  dismissed.  Matter  of  Paris 
SkaUttff  Rink  Co,  678 

6.  It  was  provided  by  the  articles  of  a 
company  that  no  person  not  recom- 
mended by  the  board  of  directors  for 
election  as  a  director  should  be  eligible 
unless  at  the  time  of  election  he  had 
held  twenty  shares  for  two  months. 
B.,  who  was  not  a  shareholder,  agreed 
to  become  a  director,  and  was  unani- 
mously elected  at  a  general  meeting  at 
which  six  of  the  seven  directors,  who 
were  then  the  only  shareholders,  were 
present.  B.  did  not  act  as  a  director, 
and  before  anything  further  had  been 
dune  he  wrote  refusing  to  be  connected 
with  the  company.  1  he  company  nev- 
ertheless sent  him  a  letter  of  allotment 
for  twenty  shares,  of  which  he  took  no 
notice.  The  company  was  afterwards 
ordered  to  be  wound  up  : 

Held,  by  the  Master  of  the  Rolls, 
and  bv  the  Court  of  Appeal,  that  the 
fact  that  six  of  the  seven  directors 
voted  for  B.  at  the  general  meeting 
did  not  amount  to  a  recommendation 
by  the  board,  as  they  were  not  met  in 
the  capacity  of  directors ;  that  B.'s 
election  was,  therefore,  void,  and  that 
he  was  not  a  contributory.  Barbel's 
Cote,  676 

7.  When  and  how  may  enjoin  directors 


from  acti^   on  grround    not   legally 
elected,    render  y.  lAuhingUm,        640 

8.  A  shareholder  in  a  company  brought 
an  action  on  behalf  of  himself  and  the 
other  shareholders  against  the  com- 
pany's solicitors  and  vendor  to  set 
asic(e  an  alleged  secret  and  fraudulent 
contract,  and  to  recover  a  large  sum  of 
money  for  the  company  from  their 
solicitors,  the  company  being  joined 
as  defendants  instead  of  plaintiffs. 

A  demurrer  to  the  statement  of  claim 
by  the  defendants,  other  than  the  com- 
pany, on  the  ground  that  the  action 
could  only  be  maintained  by  the  com- 
pany, was  allowed,  but  the  plaintiff 
obtained  leave  under  Rules  of  Court, 
1876,  Order  xvi,  r.  2,  to  amend  his  writ 
and  statement  of  claim  by  adding  the 
company  as  plaintiffs,  the  production 
by  him  of  any  authority  from  the  com- 
pany to  sue  in  their  name  being  held 
to  be  unnecessary. 

As  the  plaintifiT  charged  fraud  against 
the  demurring  defendants,  the  question 
whether  their  costs  of  the  dcumrrer 
should  be  paid  by  him  was  reserved 
till  the  trial  of  the  action. 


9.  "Bona  fide  mistake  "  in  Order  zvi,  r.  2, 
of  the  Rules  of  Court,  1876,  includes  a 
mistake  of  law  as  well  as  of  fact. 
Ducketl  y.  Oxmer,  661,  666  note, 

■    See  CoRPORATions,  107,  899,  642. 
DiRKCTOBS,  410,  418  nofU, 
Elbctioms,  Corporatk. 
Fraud,  167. 
Proziks,  648. 


STOPPAGE  IN  TRANSITU. 

1.  By  the  usage  of  the  iron  trade,  war- 
rants for  g(^s  *'  deliverable  (f.  o.  b.) 
to  A.  B.,  or  their  assigns,  by  indorse- 
ment hereon,"  are  considerea  to  pass 
to  the  holders  for  yalue  free  from  any 
vendor's  lien. 

The  P.  B.  Company,  manufacturers 
of  steel  rails,  contracted  with  B.  <fe 
Co.,  iron  merchants,  for  the  sale  of  a 
quantity  of  rails  to  be  rolled  at  their 
works,  and  to  lie  delivered  at  intervals, 
payment  to  be  made  as  to  three-fifths 
at  three  days'  sight,  and  as  to  two-fifths 
by  buyers'  acceptances  at  four  months. 
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On  the  completion  of  each  portion  of 
goodf  a  warrant  for  the  same  in  the 
above  form  was  sent  to  S.  <&  Co.  with 
an  invoice  and  drafts  for  the  purchase- 
money,  and  the  goods  referred  to  in 
the  waiTants  were  stacked  at  the  works. 
In  the  meantime  S.  A  Co.  pledged  the 
several  warrants,  and  indorsed  the 
same  to  the  plaintiffiB.  Before  the  con- 
tract was  completed,  when  only  part  of 
the  goods  were  paid  for,  S.  ±  Co.  be- 
came bankrupt,  and  their  acceptances 
were  dishonored.  At  that  time  part  of 
the  goods  had  been  dispatched  in 
wagons  sent  by  order  of  S.  A  Co.,  and 
were  stored  in  a  railway  company's 
warehouse,  addressed  to  the  agents  6{ 
S.  A  Co.,  and  part  remained  stacked 
at  the  works : 

Mefd,  that,  by  the  usage  of  the  iron 
trade,  as  well  as  by  the  intention  of  the 
parties  as  shown  by  their  course  of 
dealing,  the  plaintids,  as  holders  for 
value  of  the  warrants,  were  entitled  to 
the  goods  free  from  any  vendor's  lien  : 

2.  Held,  also,  that  even  had  the  vendors 
been  able  to  claim  a  lien  on  the  unde- 
livered goods,  the  transit  was  at  an  end 
as  regarded  those  stored  in  the  ware- 
house, and  their  right  was  gone  : 

3.  ffefd,  also,  that  the  contract  was  ap, 
portionable,  and  that  the  vendors  could 
not  in  any  event  have  claimed  any  lien 
on  that  portion  of  the  goods  which  had 
been  fully  paid  for.  Merchant  Bank- 
ing Co,  V.  F/uemZf  etc.  83 


SUPPORT. 

1.  Between  the  land  of  the  plaintiffs  aod 
that  of  the  defendants,  who  were  own- 
ers of  a  colliery,  there  was  an  interme- 
diate piece  of  land,  the  coal  under 
which  had  been  worked  out  some  years 
before  by  a  third  party.  The  effect  of 
the  cavity  in  the  intermediate  land 
was,  that  when  the  defendants  worked 
the  coal  under  their  land,  subsidence 
was  caused  in  the  surface  of  the  plain* 
tiffs'  land.  It  was  admitted  that  if 
the  intermediate  land  had  been  in  its 
natural  state  no  injury  would  have  been 
caused  to  the  plainUffs  by  the  defen- 
dants' workings : 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  plaintifb 
had  no  right  of  action  against  the  de- 
fendants. 

2.  The  support  to  which  a  landowner  is 
entitled  from  the  adjacent  land  is  con- 
fined to  such  an  extent  of  adjacent  land 
as  in  its  natural  undisturbedf  state  was 
sufficient  to  afford  the  requisite  sup- 
port. CorpartUioH  of  Birmingkam  v. 
Allen,  811,823 


SUPPLEMENTARY  PROCEEDINGS. 

1.  A  mere  witness  summoned  for  exam- 
ination, under  sect.  96  of  the  Bank- 
ruptcy Act,  1869,  as  to  the  property  of 
a  bankrupt,  is  entitled  to  refuse  to  an- 
swer a  question  on  the  g^und  that  his 
answer  would  tend  to  criminate  himself. 

2.  The  bankrupt  himself,  however,  being 
under  a  personal  obligation  to  make  a 
full  disclosure  of  his  property  to  his 
creditors,  is  not  entitled  to  any  such 
protection,  but  must  a'nswer  all  ques- 
tions put  to  him  about  his  property, 
whatever  the  consequences  to  himself 
may  be.    Matter  of  SchoJUld.         777, 

780  note. 


SURETY. 

1.  Not  entitled  to  distributive  share  in 
bankruptcy,  until  pays  debt  of  the 
principaL     &  parte  Mann.  138 

See  Principal  axd  Sukxtt. 


SURVIVOR. 
See  Paetkkeship,  60,  67  note. 


T. 


TENANTS  IN  COMMON. 
See  PAKTmox,  70. 


TIME. 
See  Specific  Pxrfokicancb,  142. 
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TITLE. 

See  AsBiGNMKNT,  460. 
Salb,  24. 

SAnsFACTioy,  628,  684  ni(yte. 
Stoppage  in  Transitu. 
Trusts  and  Trustees,  61. 


TITLE  DEEDS. 

1.  A  legal  tenant  for  life  of  freeholds  is 
entitled  to  the  custody  of  the  title  deeds, 
and  the  court  will  not  interfere  as  be- 
tween a  tenant  for  life  and  remainder- 
man, except  where  there  is  danger  to 
the  safety  of  the  deeds  if  left  in  the 
bauds  of  the  tenant  for  life,  or  where 
the  court  requires  the  deeds  for  the 
purpose  of  carrying  out  trusts  reUting 
to  tne  property. 

On  an  application  by  ^  tenant  for 
life  in  remainder  of  settled  estates  for 
the  title  deeds  to  be  deposited  in  court: 

Held^  that  the  tenant  for  life  in  pos- 
session was  entitled  to  their  custody. 
Leathes  y.  LeaUus,  48 


TRADE-MARK. 

1.  The  applicants,  who  were  iron  manu- 
facturers, had  for  a  long  period  before 
the  passing  of  the  Trade-Marks  Regis- 
tration Act,  1^76,  been  in  the  habit  of 
osiinff  as  trade- marks  the  letters  B  B  H, 
which  were  the  initials  of  the  firm,  and 
also  the  same  marks  coupled  with  sym- 
bols or  words  common  to  the  trade, 
denoting  the  quality  of  the  iron : 

Htid,  by  Malins,  V.C.,  that  every 
mark,  or  combination  of  marks  or 
words  used  as  a  trade- mark  before  the 
passing  of  the  Trade-Marks  I^gistra- 
tion  Act,  1876,  which  would  havB  enti- 
tled the  proprietor  to  maintain  a  suit 
for  infringement  against  any  person 
imitating  it,  may  be  registered  as  a 
trade- mark  under  the  act,  and  a  trader 
is  entitled  to  register  a  series  of  such 
marks  which  only  differ  from  each 
other  by  combining  in  different  modes 
a  mark  common  to  all  of  them  and  pe- 
culiar to  the  trader,  with  words  merely 
indictative  of  the  quality  of  the  goocls 

22  Eng.  Rep.  113 


marked  or  symbols  common  to  the 
trade,  a  note  being  in  such  a  case  en- 
tered in  the  register  specifying  the 
portions  of  the  combination  as  to  which 
no  exclusive  right  is  claimed. 

2.  Held,  by  the  Court  of  Appeal,  that  the 
proper  mode  of  registration  was  to 
register  the  trade-mark  B  B  H  to  be 
used  either  alone  or  with  any  device 
or  words  signifying  the  quality  of  the 
iron.    Matter  of  Barrow^ a  Trcbde-marka. 

127 

8.  In  1862  a  patent  for  improvements  in 
filters  was  taken  out  by  S.  C.  in  the 
name  of  himself  and  of  his  son  G.  C, 
aged  seventeen.  After  the  death  of 
S.  C.  in  the  same  year,  the  business  was 
carried  on  by  G.  C.,  who  made  and  sold 
filters  under  the  title,  and  marked 
with  a  label  as  "  S.  C.'s  Improved  Pat- 
ent Gold  Medal  Self-cleaning  Rapid 
Water  Filters."  The  patent  of  1862 
was  allowed  to  lapse  in  1866.  In  1867 
G.  C,  who  had  then  attained  twenty- 
one,  altered  his  label  to  "  G.  C.'s  Im- 
proved Patent  Gold  Medal  Self-clean- 
ing Rapid  Water  Filters,"  above  which 
was  a  medallion  containing  the  royal 
arms,  surmounted  by  the  words  "J3y 
.  ^et  Majesty's  Royal  Letters  Patent." 
The  defendants,  who  had  been  in  G.  C.'s 
employ,  set  up  in  business  in  the  same 
town  in  1876  as  makers  and  sellers  of 
filters,  which  were  similar  in  appear- 
ance to  those  of  G.  C.'s,  and  inscribed 
with  "  S.  C.'s  Patent  Prize  Medal  Self- 
cleaning  Rapid  Water  Filters,  Im- 
g roved  and  Manufactured  by  W.  <& 
b.": 

Bacon,  Y.C.,  having  granted  an  in- 
junction restraining  uie  defendants 
from  using  their  label, 

Hdd,  by  the  Court  of  Appeal  (revers- 
ing the  vice-Chancellor's  decision). 

First,  that  the  label  used  by  the 
plaintiff  was  not  a  trade-mark,  but  only 
a  description  of  the  article  as  made  ac- 
cording to  S.  C.'s  patent,  which  was 
common  to  all  the  public : 

4.  Secondly,  that  there  was  nothing  in 
the  defendants'  label  calculated  to  mis- 
lead the  public  by  a  fraudulent  imita- 
tion of  the  plaintiff's  label : 

6.  Thirdly,  that  the  plaintiff's  label, 
coupled  with  the  medallion  of  the  royal 
arms,  constituted  a  false  representation 
that  the  patent  was  still  subsisting,  and 
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disentitled  the  plaintiff  to  relief  by  in* 
Jonction.     Cheavin  y.  Wetlker.  618 


TRIAL. 

See  Affirmatiyv,  780,  739  note. 
Fraud,  840. 


TRUSTS  AND  TRUSTEES. 

1.  Testatrix  gave  all  her  personal  estate 
to  trustees  upon  trust,  after  paj^meot  of 
her  funeral  and  testamentary  expenses, 
<lebts,  and  legacies,  to  hold  the  residue 
*'  in  trust  for  such  of  my  nieces  A.  and 
B.  as  shall  be  living  at  my  death,  my 

.  desire  being  that  they  shall  distribute 
such  residue  as  they  think  will  be  most 
agreeable  to  my  wishes."  A.  and  B. 
both  survived  the  testatrix  : 

Ntid,  that  they  took  the  residue  for 
their  own  benefit.     SUad  v.  MeUor,  61 

2.  A  married  woman  having,  under  a 
settlement,  a  general  power  of  appoint- 
ment by  will,  appointed  the  fund,  in 
pursuance  of  the  power,  to  be  divided 
among  five  persons,  and  appointed  ex- 
ecutors. The  trustees  of  the  settle- 
ment paid  the  money  into  court  under 
the  Trustees  Relief  Act,  and.  the  eentuit 
que  trust  presented  a  petition  for  pay- 
ment out,  establishing  their  right  to  the 
fund  by  evidence: 

Held,  that  the  trustees  should  have 
paid  the  fund  over  to  the  executors  of 
the  will  for  distribution,  and  they  were 
ordered  to  pay  the  costs ;  but,  as  the 
executors  were  the  proper  persons  to 
present  the  petition,  the  trustees  were 
exempted  from  payment  of  so  much 
of  the  costs  as  were  occasioned  by  the 
production  of  evidence  by  the  ce»tuh 
qite  ti'usL     Matter  of  Uoekine  l^ntst.  64 

S.  Two  trustees  advanced  to  a  builder 
money  on  mortgage  of  land  and  houses 
thereon.  The  land  had  belonged  to 
the  defendant,  one  of  the  trustees,  and 
part  of  tiie  mone}*  advanced  was  ap- 
plied by  the  builder  in  pa3*ment  of  the 
price  of  the  land  and  of  other  money 
due  by  him  to  the  defendant  The 
other  trustee  filed  a  bill  lu^inst  the 
defendant,   alleging  that  the  security 


*was  InsuiBcient,  and  asking  that  the 
security  should  be  realizea,  and'  that 
the  defendant  should  make  good  anjr 
deficiency  : 

Held,  that  under  such  circomstaaces 
one  trustee  had  no  equity  to  make  the 
other  trustee  primarily  liable ;  and 

4.  Held,  that  the  court  would  not  direct 
a  sale  in  the  absence  of  the  eettme  <pte 
trutt,  and  merely  to  ascertain  the  defi* 
ciency,  if  any.     ButUr  v.  Buder.     296, 

300  note. 

6.  A  testatrix  bequeathed  a  fond  to  her 
daughter  for  life,  and  aft«r  her  death 
to  and  amongst  the  other  children  of 
the  testatrix  or  their  issue,  in  such 
parts,  shares,  and  proportions,  manner 
and  form,  as  her  said  daughter  should 
by  deed  or  will  appoint : 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  daugh- 
ter's power  was  exclusive  and  not  £s- 
tributive  merely.  Matter  cf  Vealee 
Trusts.  361 


6.  A  power  given  by  vrill  to  trustees  to 
invest  "  upon  any  of  the  stocks  or 
funds  of  the  government  of  the  United 
States  of  America,  or  of  the  govern- 
ment of  France,  or  any  other  foreign 
government : 

Held,  to  authorize  investment  in  New 
York  and  Ohio  stocks,  and  Georgia 
bonds.    Cadett  v.  Earle.  414 

7.  Real  estate  was  appointed  to  A.,  sub- 
ject to  a  term  of  years  in  trustees,  who 
were  directed  to  raise  a  sum  of  mooey 
out  of  it  and  hold  it  on  trusts  for  cer- 
tain tenants  for  life  and  their  children. 
A.  died  Intestate,  leaving  an  only  son. 
The  money  was  raised  and  applied  for 
the  benefit  of  the  tenants  for  life,  who 
survived  A.  and  died  without  issue: 

Held,  that  the  capital  of  the  fond 
went  to  the  personal  representative 
of  A.    MatUro/Neufberr^s  Trusts.  446 

8.  The  governors  of  an  endowed  school 
commenced  an  action  against  the  mas- 
ter to  restrain  him  from  presenting 
himself  at  the  school  or  continuing  to 
occupy  the  school  house,  on  the  s^roond 
that  he  had  never  been  properly  ap- 
pointed to  the  mastership,  was  unfit  to 
fulfil  its  duties,  and  had  been  removed 
by  a  resolution  of  the  governors.  The 
master  deraurretl,  on  the  ground  that 
it  did  not  appear  that  tl^e  action  had 
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been  Banctioned  by  the  Charity  Com- 
missioners : 

Held  (affirmlDg  the  decision  of  the 
Master  of  the  Rolls),  that  the  sanction 
•  of   the    Charity.  Commissioners  to  a 
proceeding  of  this  nature  was  not  re- 
quisite.    Holme  V.  Ouy.  547 

9.  Where  one  of  several  trustees  is  a  luna- 
tic and  it  is  desired  to  appoint  a  new 
trustee  in  his  place,  the  petition  must 
be  entitled  in  the  Chancery  Division 
as  well  as  in  Lunacy,  otherwise  the 
vesting  order  will  sever  the  joint  ten- 
ancy.    MctUer  of  Feanon,  689 

See  BonDS,  90. 
Ct-pres,  14. 
DiaiCTORa,  410,  41 S  note. 

EXXCUTORS  AND  ADMINiaTRATORS,  841. 
LiFX  ESTATX,  677. 

Stookboldxes,  676. 


u. 


ULTRA  VIRES. 

See  Corporations,  107. 
Ratitioation,  14. 


UNBORN  CHILDREN. 


See  EsTATX  Tail,  14. 


V. 


VARIANCE. 


See  Plxaddto,  449. 


VENDOR'S  LIEN. 

See  Sale.  24. 

Stoppage  in  Transitu. 


VENDOR  AND  VENDEE. 

1.  Trustees  for  sale  who  sold  under  a 
condition  that  "the  property  is  sold 
and  will  be  conveyed  subject  to  all  free 
rents,  quit  rents,  and  incidents  of 
tenure,  and  to  all  rights  of  way,  water, 
and  other  easements,  if  any  .... 
without  any  obligation  on  the  vendors 
to  define  any  sucn  rights  or  claims'* : 

Held  (affirming  the  decision  of  Ba- 
con, V.C.),  entitled  to  have  a  saving  in 
general  terms  inserted  in  the  haben- 
dum of  the  conveyance,  although  it 
was  not  shown  or  asserted  that  the 
property  was  subject  to  any  of  the  lia- 
bilities so  specified.    GaU  v.  Squier,  868 

See  EviDXNCx,  344. 
Salx,  24. 

Spxcific  Pxrformancx,  142. 
Stoppage  in  Transitu. 


VESSELS. 
See  Admiralty. 


w. 

WATER  AND  WATERCOURSES. 

1.  The  distinction  explained  between  an 
obstruction  to  ancient  lights  and  an  in- 
terference with  the  water  righte  of  a 
riparian  proprietor  with  reference  to 
the  question  whether  damages  should 
be  awarded  in  lieu  of  an  injunction. 

2.  The  difference  between  "  injury  **  and 
"damage"  illustrated.  Pennington  v. 
Brinaop  Hall,  etc.  460 

8.  A  landowner  granted  to  a  company  all 
the  watercourses,  dams  and  reservoirs 
upon  certein  lands  of  his,  which  water- 
courses, dams  and  reservoirs  were  laid 
down  upon  the  annexed  plan,  which 
was  to  be  taken  as  part  of  tne  deed,  and 
were  thereon  colored  blue,  and  also  the 
several  streams  and  springs  of  water 
flowing  into  or  feeding  the  said  water- 
courses, dams  and  reservoirs,  with 
right  for  the  company  solely  to  take 
and  use  the  water  from  the  said  springs 
or  streams  of  water,  watercourses, 
dams  and  reservoirs,  with  powers  to 
cleanse  and  repdr,  and  with  all  auch 
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other  powers  as  should  be  requisite  for 
enabling  the  company  to  enjoy  the 
premises  thereby  granted.  The  grantor 
was  to  be  at  liberty  to  use  the  waste 
or  overflow  water  from  the  dams  or 
reservoirs  of  the  company,  but  was  not 
to  exercise  this  power  ii  the  company 
resolved  that  its  exercise  would  be  in- 
jurious to  them.  The  property  colored 
blue  on  the  plan  consisted  of  an  arti- 
ficial watercourse,  partly  covered  and 
partly  open,  the  dimensions  of  various 
])arts  of  which  were  specified  on  the 
plan,  and  in  some  cases  it  was  noted 
on  the  plan  that  they  might  be  en- 
larged to  a  certain  extent.  Several 
springs  and  streams  feeding  the  water- 
course were  marked  on  the  plan.  The 
watercourse,  it  appeared,  was  large 
enough  to  carry  off  all  the  water  which 
flowed  into  it  except  after  heavy  rain, 
but  at  one  point  of  its  course  under 
ground  there  was  a  contraction  of  the 
channel  which  after  heavy  rain  backed 
up  the  water  and  caused  a  considerable 
overflow  over  a  weir,  of  which  overflow 
the  grantor  for  many  years  had  the 
benefit.  The  grantees  having  occasion 
for  more  water  proceeded  to  remove 
the  above  obstruction,  so  as  to  allow 
the  whole  of  the  water  which  came 
into  the  watercourse  during  heavy  rains 
to  run  down  into  their  reservoir: 

Held  (affirming  the  decision  of  the 
Vice-Chancellor  of  the  Lancaster  Court), 
that  the  grant  was  a  grant  of  the  arti- 
ficial channel,  of  the  definite  springs 
and  streams  on  the  land,  and  of  such 
other  water  as  should  find  its  way  into 
and  run  down  the  channel  as  it  stood, 
and  not  a  grant  of  all  the  water  on  the 
land,  and  that  the  grantees  had  no  right 
to  alter  the  levels  of 'or  enlarge  the 
channel  so  as  to  enable  It  to  carry  off 
all  the  water  that  ran  into  it  in  times 
of  heavy  rain.     Taylor  v.  8t,  Helens, 

796 


WILL. 

1.  Testator,  after  giving  his  residuary 
personal  estate  to  all  and  every  the 
children  of  his  uncle  F.  or  their  issue 
in  equal  shares,  gave  his  real  estate  to 
A.  for  life,  and  after  her  death  upon 
trust  for  sale,  and  to  hold  the  proceeds 
upon  tnist  for  *•  all  and  every  the  chil- 
dren of  F.  or  their  issue  in  equal  shares 
jter  capita"    Four  of  the  six  children 


of  F.  were  dead  at  the  date  of  the  wHI, 
and  two  survived  the  tenant  for  life : 

Held^  that  the  issue  of  the  four  de- 
ceased children  of  F.  alive  at  the  death 
of  the  testator  or  born  during  A.*s  life- 
time took  as  by  substitution  the  sharea 
of  their  deceased  ancestors  in  the  pro- 
ceeds of  the  realty,  the  issue  of  each  of 
the  four  taking,  inter  «e,  in  equal  shares. 
Matter  of  SihU^*  TrusU.  246 

2.  Testator,  after  bequeathing  a  share  of 
mixed  residue  to  one  of  his  sons,  stated 
that  he  had  advanced  sums  amounting 
to  £2,550  to  the  son,  and  directed  his 
trustees  and  executors  to  deduct  the 
said  sum  of  £2,650  from  the  share  so 
bequeathed : 

Held,  that  the  son  was  chargeable 
with  interest  at  £4  per  cent  on  the 
£2,550  from  the  death  of  the  testator, 
and  not  merely  from  the  end  of  a  year 
after  the  death.     Fidd  v.  Se«f<trd,    278 

3.  Testator  gave  the  residue  of  his  es- 
tate, real  and  personal,  to  trustees  to 
pay  to  his  wife  the  rents,  issues,  and 
profits  for  life  for  her  own  absolute 
use  and  benefit,  and  after  making  be- 
quests of  leaseholds,  but  not  directing 
conversion,  and  of  moneys,  he  gave  the 
residue  of  his  estate  to  five  persons 
named,  equally.  He  authorized  and 
empowere<l  his  trustees  to  allow  Uie 
moneys  which  he  possessed  to  remain 
in  the  same  state  of  investment  in 
which  they  should  find  tliem  at  his  de- 
cease, unless  circumstances  should  ren- 
der it  advisable  to  dispose  of  hi:$  bank 
shares.  The  testator's  estate  consisted, 
inter  alia,  of  a  sum  of  Long  Annuities  : 

Held,  that  the  widow  was  not  entitled 
to  enjoy  the  annuities  in  specie,  but 
tliat  they  must  be  treated  as  having 
been  converted  at  the  death  of  the  tes- 
tator. Fcrter  v.  Baddeley,  280 
« 

4.  A  testatrix  made  her  will  in  these 
words :  "  I,  S.  Q.,  do  bequeath  to  A, 
K.  6.  all  that  I  have  power  over, 
namely,  plate,  linen,  china,  pictures^ 
jewelry,  lace,  the  half  of  all  valued  to 
be  given  to  H.  G.  The  servants  in  the 
house  who  have  been  a  year  with  me 
to  receive  £10,  and  clothes  divided 
among  them,  also  all  kitchen  utensils.* 
The  testatrix  had  considerable  personal 
estate: 

Hdd  (affirming  the  decision  of  Ma- 
lins,  Y.C.),  that  the  whole  personal 
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late    passed    by  the  will      Kitiff   v. 
George.  864 

6.  A  testator  bequeathed  "  all  debts  which 
shall  be  dae  to  me  by  B.  at  the  time 
of  my  decease  unto  R,  his  executors, 
administrators,  and  assic^ns,  for  his  and 
their  own  use  and  benefit"  And  the 
testator  directed  his  trustees  "to  de- 
liver up  to  B.,  his  executors,  adminis- 
trators, or  assigns,  all  securities  what- 
ever which  I  shall  hold  at  the  time  of 
my  decease  for  securing  the  repayment 
of*  such  debts,  and  tliat  the  trustees 
shall,  when  required  by  B.,  his  execu- 
tors, administrators,  or  assigns,  give 
and  execute  to  him  or  them  an  effect- 
ual release  from  the  payment  of  all 
such  debts." 

At  the  date  of  the  will  and  at  the 
time  of  the  testator's  death  there  was 
due  to  him  from  B.  a  sum  of  £50,  for 
which  B.  had  given  the  testator  his 
promissory  note.  There  was  also  due 
to  the  testator  from  a  partnership  firm 
consisting  of  B.  <Jk  G.  a  sum  of  £800, 
for  which  B.  A  G.  liad  given  the  tes- 
tator their  joint  promissory  note,  and 
a  sum  of  £2,300,  for  which  B.  A  G. 
had  given  him  their  joint  and  several 
promissory  notes : 

Hefdy  that,  there  bein^  a  private  debt 
of  B.  which  satisfied  the  words  of  the 
bequest  and  release,  those  words  could 
not  be  construed  as  including  the  part- 
nership debts.     MaUer  of  Kirk,      472 

6.  A  testator  directed  his  trustees  to  con- 
vert his  property  and  invest  the  pro- 
ceeds ana  then  went  on :  "  And  I 
declare  that  the  said  trustees  or  trus- 
tee may  vary  the  said  stocks,  funds, 
shares  and  securities  at  their  or  his 
discretion,  and  shall  pay  the  moneys 
and  the  investment  for  the  time  being 
representing  tlie  same  to  my  said  wife 
during  her  life  upon  trust  for  all  my 
children  or  any  cnild  who  being  sons 
or  a  son  shall  attain  the  age  of  twent}'- 
one  years,  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry, 
and  if  more  than  one,  in  equal  shares." 
He  then  empowered  the  trustees,  after 
the  death  of  his  wife  or  previously  by 
her  direction,  to  raise  any  sums  not 
exceeding  half  the  expectant  share  of 
any  child  for  his  or  her  advancement, 
and  to  apply  the  income  of  each  child's 
expectant  share  for  maintenance  after 
the  death  of  his  wife ;  and  if  no  child, 
being  a  son  should  attain  twenty -one, 


or,  being  a  daughter,  attain  that  age  or 
marry,  the  fund  was  given  over  after 
the  death  of  the  widow : 

Held  (reversing  the  decision  of  the 
Master  of  the  Rolls),  that  the  widow 
took  a  beneficial  interest  for  life  in  the 
fund.     Greenvfood  v.  Greenwood,       668 

7.  A  testator,  who  died  in  June,  1887, 
gave  to  trustees  the  whole  of  his  prop- 
erty in  trust  for  the  payment  of  his 
debts,  with  full  power  to  sell  all  or 
any  part  of  his  estates  or  to  demise 
the  same ;  and  directed  them  out  of  the 
iponeys  produced  or  out  of  the  rents  to 
pay  the  testamentary  expenses  and 
debts,  and  then  gave  certain  legacies, 
and  directed  that  after  the  death  of  his 
wife  and  after  the  payment  of  all  debts 
and  legacies  the  whole  residue  of  all 
his  remaining  property  should  be  di- 
vided into  twelve  portions,  and  be 
given  "to  the  children"  of  his  late 
aunts  "equally  among  them,  the  de- 
scendants, if  any,  of  those  who  might 
have  died  being  entitled  to  the  benefit 
which  their  deceased  parent  would 
have  received  had  he  or  she  been  then 
alive  ....  and  should  there  be  no 
children  or  lawful  descendants  of  any 
of  his  aunts  remaining  at  the  time  the 
bequest  should  become  payable,  then 
the  portions "  were  to  fall  into  the  re- 
siduary fund.  The  testator  declared 
that  it  should  not  be  incumbent  on  his 
executors  to  pay  the  legacies  sooner 
than  two  years  after  his  decease ;  nor 
to  divide  the  residue  amongst  his  rela- 
tives until  two  years  after  the  death  of 
his  wife,  and  made  provision  for  pay- 
ment of  his  wife's  jointure.  The  wife 
died  in  1876  : 

Held,  that  the  children  and  grand- 
children of  the  aunt«  only  were  entitled 
to  the  benefit  of  the  gift ;  and  that  the 
wife  did  not  take  an  estate  for  life  by 
implication.     Kalph  v.  Carrick,       089 

8.  T.  S.  by  will  gave  his  real  and  per- 
sonal estate  to  His  brother  J.,  with  full 
power  to  sell  and  dispose  thereof  by 
deed,  writing,  will,  or  otherwise,  and 
appointed  him  "  sole  executor ;"  but  in 
case  J.  should  not  dispose  of  the  said 
real  and  personal  estate,  or  any  part 
thereof,  and  not  otherwise,  the  testator 
gave  the  same,  or  such  part  thereof  as 
he  should  not  dispose  of,  to  J.  H.  for 
life,  with  remainders  over;  and  ap- 
pointed another  executor.  The  testa- 
tor   made  various    dispositions    with 
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special  reference  to  the  alternative  of 
tne  survivorship  of  himself  or  J. — J. 
died  in  the  testator's  lifetime. 

On  the  testator's  death,  in  1 80S,  J.  H., 
claiming  as  tenant  for  lif^  under  the 
wiU,  entered  into  possession  of  the  real 
estate,  and  remained  in  possession  till 
his  death  in  1869.  He  also  received 
the  income  of  the  personal  estate  from 
the  testator's  personal  representatives 
till  1863,  when  they  transferred  the 
capital  to  him  on  his  indemnifying: 
*  them.  By  a  deed  executed  in  1842,  the 
then  personal  representative  had  de- 
clared that  he  held  the  personal  estate 
upon  the  trusts  thereof  contained  in 
the  will  "  or  such  of  the  same  trusts  as 
were  then  capable  of  takini^  effect." 

J.  H.  having  by  will  devised  his  real 
and  personal  estate  to  the  defendants, 
the  plaintiffs,  who  claimed  to  be  en- 
titled to  T.  S.'s  real  and  personal  estate 
under  his  gift  in  remainder  after  J.  H.'s 
life  estate,  brought  an  action  to  estab- 
lish their  title  ae:ainst  the  defendants, 
alleging  that  J.ll.  had  acknowledged 
his  title  as  tenant  for  life  only. 

On  a  demurrer  by  the  defendants,  on 
the  ground  that  the  plaintiffs  had  no 
title: 

Hdd,  by  the  Master  of  the  Rolls, 
first  (following  ffnghen  v.  EUi»\  that  the 
gift  of  the  real  and  personal  estate  to  J. 
was  an  absolute  gift,  and  that  all  the 
gifts  over  were  void ;  and  that,  conse- 
quently. J.  having  predeceased  the  tes- 
tator, there  was  an  intestacy ;  secondly, 
that  J.  U.  was  not  estopped  from  set- 
ting up  a  statutory  title  to  the  real  es- 
tate by  his  having  wrongfully  claimed 
to  enter  as  tenant  for  life,  or  by  his 
acknowledgment  that  he  was  in  posses- 
sion only  as  tenant  for  life;  and, 
thirdly,  that,  as  to  the  personal  estate, 
T.  S.  having  by  his  will  nominated  an 
executor,  the  will  created  a  trust  in  the 
executor  for  the  next  of  kin ;  that  the 
only  trust  of  the  will  at  the  date  of 
the  deed  of  1842  "capable  of  taking 
effect"  was  this  trust  for  the  next  of 
kin ;  and  that  the  plaintiffs  had  no  title 
either  under  the  will  or  under  that 
deed. 

Demurrer  allowed  with  costs. 

9.  The  doctrine  of  estoppel  considered  and 
explained. 

10.  Held,  on  appeal  by  the  plaintiflfe  (re- 
versing the  decision  of  the  Master  of 
the  Rolls  on  the  first  point),  that,  tak- 
ing into  consideration  the  whole  will, 


the  gift  to  J.  mast  be  read  as  a  gift  to 
him  for  life  with  an  absolute  power  of 
appointment,  and  with  a  gift  over  if  J. 
should  die  before  the  testator,  or  if  he 
should  survive  but  not  dispose  of  the 
estate ;  and  that  in  the  event  which 
had  happened  the  gift  over  was  valid. 


11.  Whether,  in  the  absence  of  any  con- 
trolling context,  such  a  gift  over  wonld 
be  valid  in  the  event  of  the  devisee 
dying    before    the    testator — Quarf. 
'  vw  Y.  Jofua-FortL  602 
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12.  A  testator  commenced  his  will  bv 
saying,  "  As  to  my  estate  which  God 
has  been  pleased  to  bestow  upon  me, 
I  do  make  and  ordain  this  my  last  will 
and  testament,  as  follows."  He  then 
made  separate  dispositions  of  two  speci- 
fied farms,  then  ^ve  several  pecuniary 
legacies,  then  bequeathed  his  shares  in 
a  quarry,  then  gave  some  further  pecu- 
niary legacies,  and  concluded  with 
"and  I  make  M.  P.,  K  H.,  and  O.  P. 
my  residuary  legatees": 

Held  (reversing  the  decision  of  Hall, 
y.C),  that  the  tesUtor's  freehold 
estate  not  specifically  mentioned  in  tha 
will  passed  to  M.  P.,  R.  H.,  and  O.  P. 
Hughes  v.  Pritchard,  622 

18.  A  plaintiff  claiming  a  share  of  lease- 
holds, partly  in  the  occupation  of  the 
defendant,  under  an  allied  will,  which 
he  charged  was  being  fraudulently 
suppresseid  by  the  defendant,  brought 
an  action  claiming  partition  or  sale, 
and  to  have  the  will  established  and 
directions  given  for  probate.  The  de- 
fendant denied  all  knowledge  of  the 
alleged  will : 

Held,  first,  that  before  the  plaintiff 
could  obtain  any  relief  upon  tne  will, 
it  must  first  be  proved,  or  probata 
must  be  admitted  bv  the  defendant; 
secondly,  that  a  juoge  of  the  Chan- 
cery Division  had,  under  the  Judica- 
ture Acts,  jurisdiction  to  grant  pro- 
bate, but  that  it  would  not  be  using 
a  sound  discretion  to  exerdae  the 
jurisdiction. 

14.  Action  accordingly  ordered  to  stand 
over  for  probate  proceedings  to  be 
taken  in  the  Probate  Division.  i\M- 
fM>y  V.  HwU.  673,  676  nole. 

15.  Testator,  having  two  sons  and  five 
daughters,  by  his  trill  directed  the 
residue  of  his  real  and  personal  estates 
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to  be  dividedt  as  a  mixed  fniid,  into 
sevenths,  and  bequeathed  one  seventli 
to  his  son,  and  another  to  the  other  son. 
He  then  bequeathed  "the  remaining 
five  sevenths"  upon  trust  during:  the 
re8|)ective  lives  of  his  daughters,  Eliza- 
beth, Sarah,  Eliza,  Mary  and  Hannah, 
to  invest  and  pay  the  income  into  the 
proper  and  respective  hands  of  his 
said  daughters  (again  naming  them) 
in  equal  shares  for  their  separate  use. 
He  then,  from  and  after  the  death  of 
Elizabeth,  gave  one  fifth  of  the  fund  to 
the  children  of  Elizabeth;  from  and 
after  the  death  of  Sarah,  another  fifth 
to  the  children  of  Sarah;  from  and 
after  the  death  of  Eliza,  another  fifth 
to  the  children  (not  of  Eliza,  but)  of 
Mary;  and  from  and  after  the  death 
of  Hannah,  another  fifth  to  the  chil- 
dren of  Hannah.  He  further  gave 
directions,  until  the  *'  part  or  share  of 
the  said  trust  money's  of  the  issue  of 
any  of  my  said  daughters "  should  be- 
come payable,  to  apply  the  same  by 
way  of  maintenance. 

l*he  court,  holding  tliat  a  clause 
giving  to  the  children  of  Eliza  an  in- 
terest in  one  fifth  of  the  trust  fund 
similar  to  that  which  was  given  to  the 
children  of  the  other  four  daughters, 
and  giving  the  children  of  Mary  a 
like  interest  on  the  death  not  of  Eliza 
but  of  Mary,  had  been  accidentally 
omitted,  declared  that  the  will  must 
be  read  as  if  it  contained  the  omitted 
clause.     Medfem  v.  Bripdng.  710 

16.  A  testator  devised  and  bequeathed 
to  the  defendants  "all  the  real  and 
personal  estate  which  I  am  or  shall  or 
may  be  entitled  to  under  the  will  of 
my  late  uncle."  And  he  bequeathed 
the  residue  of  his  personal  estate  to 
the  plaintifil  Between  the  date  of  the 
will  and  the  time  of  his  death  he  re- 
ceived from  the  estate  of  his  uncle 
£800,  and  invested  part  of  it  in  the 
purchase  of  a  sum  of  £600  railway 
stock.     He  had  previously  purchaseid 

'  other  sums  of  the  same  stock  with  his 
own  money,  and  at  the  time  of  his 
death  these  sums,  and  the  £600,  re- 
mained standing  as  one  sum  in  his 
name: 

Held,  that  the  £600  stock  passed 
under  the  gift  to  the  defendants.  Mor- 
gan v.  Thomas.  762 

17.  A  testator  gave  £6,000  to  trustees 
upon  trust  to  pay  the  income  of  one 
moiety  to  his  daughter  J.  for  her  life, 


and  the  income  of  the  other  moiety  to 
his  daughter  A.  for  her  life.  And, 
from  and  immediately  after  the  several 
deceases  of  each  of  the  daughters 
"leaving  lawful  issue  or  other  lineal 
descendants  her  or  them  surviving," 
upon  trust  "  to  pay,  assign,  and  trans- 
fer "  the  fund  of  her  or  them  so  dying 
"  unto  her  or  their  child  or  children  or 
other  lienal  descendants  respectively,'* 
to  be  equally  divided  between  tliem  if 
more  than  one,  "such  child  or  chil- 
dren or  other  lineal  descendants  to 
take  per  stirptis  and  not  per  capita,  such 
principal  trust  moneys  to  be  paid, 
assigned  and  transferred  to  them  re- 
spectively" at  twenty-one,  and  the 
income  in  the  meantime  to  be  applied 
towards  their  maintenance  and  educa- 
tion ;  "  but  nevertheless  the  said  parts 
or  shares  of  the  said  child  or  children 
shall  be  absolute  vested  interests  in 
him,  her,  or  them  immediately  on  the 
decease  of  his,  her,  or  their  respective 
parent  or  parents,  and  transmissible  to 
his,  her,  or  their  executors  or  adminis- 
trators respectively."  There  was  a 
gift  over,  in  case  either  of  the  daugh- 
ters should  die  "  without  leaving  any 
lawful  issue  or  other  lineal  descendants 
her  surviving,"  to  the  other  daughter 
and  her  chUd  or  children  or  other 
lineal  descendants.  And,  in  case  both 
of  the  daughters  should  die  "  without 
leaving  any  lawful  issue  or  other  lin- 
eal descendants  her  or  them  surviving," 
there  was  a  gift  over  to  other  persons : 
Held,  that  children  of  a  aaughter 
who  predeceased  her  did  not  take. 
JSelbyy,  WMUaker.  784 

See  Advanckmknts,  691,  696  note, 
EuEOTiON,  1,  12  note, 
Lkgacibs,  264,  269  note. 
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See  SuFPLBXiNTART    PmocBDiiros,    777, 

780  noU. 
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When  general,  not  restricted  by  enumer- 
ation.    King  v.  George,  864 


"  All  that  I  have  power  over," 
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WRONGDOERS. 

1.  Judgment  for  the  plaintiff  in  an  action 
of  dSinue  held  not  to  change  the  prop- 


erty in  the  detained  chattel  nntil  satis- 
faction of  the  value  found  «b^  the 
judgment;  even  though  satislaction 
was  prevented  by  the  bankruptcy  of 
the  defendant 

2.  The  plaintiff  was  entitled  to  apply  to 
the  Court  of  Bankruptcy  for  an  order 
upon  the  trustee  to  deUver  np  the 
diattel  to  him.    Matter  of  Drake,  528, 

534fM<e; 

See  Plkidiho,  449. 


INDEX   TO   NOTES. 


A. 

Abatement  of  Ziegaoy.    See  Legacy— Stockholders. 

Ademption.    See  Advancement, 

Admlnions.    See  Bastardy. 

Advancement,  cannot  be  changed  by  subsequent  declarations,  XXII,  687. 

**  parent  mast  intend  to  give,  and  it  mast  be  to  child  or  another 

with  child's  consent,  XXII,  696. 
"  child  agreed  with  father  farm  should  be  in  full  of  his  share, 

valid,  and  enforced  in  equity,  XXII,  696. 
**  such  oral  agreement  on  advancement  of  certain  sum,  XXII,  699. 

«  such  ae^reement  not  within  statute  of  frauds,  XXII,  696. 

^  will,  child  to  be  chargixl  with  advancements  entered  in  "  my 

books"  entry  in  firm  books  within,  XXII,  696. 
**  but  fact  advancement   made   must   be   proved   by  evidence 

aliunde,  XXII,  696. 
**  mere  entry  not  sufficient  to  prove  advancement,  XXII,  696. 

"  A.  given  lands,  but  subsequently  orally  exchanged  lands  with 

testator,  each  taking  possession,  XXII,  696. 
**  notes  of  child  presumptively  indebtedness,  XXII,  696. 

**  father  let  son  have  money  to  purchase  patent  right  and  took 

back  chattel  mortgage,  XXII,  697. 
<*  father  conveyed  land  to  son,  latter  agreeing  to  pay  $1,500,  when 

paid  children  to  share  equally,  not  an  agreement  by  father  to 

give  each  equal  share,  aXII,  697. 
^  heir  if  sued  for  partition  may  show  other  heirs  received  share 

by  advancements,  XXII,  697. 
"  if  grandfather  gives  to  grandchild  while  parent  living,  gratuity 

and  not  an  advancement,  XXII,  697. 
"  voluntary  conveyance  by  father  to  child  presumptively  advance- 

ment, XXII,  697. 
**  to  be  estimated  at  value  when  made,  XXII,  697. 

**  though  if  not  to  be  enjoyed  till  future  value  at  that  time 

criterion,  XXII,  697. 
"  gift  by  father  to  husband  of  daughter  presumed,  XXII,  697. 

**  otherwise  as  against  daughter's  children  if  mother  be  dead, 

XXII,  697. 
**  father  became  surety  for  married  daughter,  if  debt  void  as  to 

her  cannot  be  charged  as  advancement,  XXII,  697. 
**  debt  of  child  cannot  be  changed  into,  but  may  be  deducted 

from  child's  share,  XXII,  698. 
**  note  added  'Ms  part  of  my  wife's  portion,"  parol  evidence  to 

show  advancement,  and  if  shown  no  recovery  can  be  had 

thereon,  XXII,  698. 
**  when  will  presumed  to  be  made  with  reference  to  former  dis- 

tribution, XXII,  698. 
^  money  paid  by  father-in-law  as  surety  for  son-in-law  cannot  be 

charged  to  daughter  as  advancement,  XXII,  698. 
**  effect  of  conveyance  of  land  to  son  for  nominal  consideration, 

XXII,  698. 

22  Eng.  Rep.  114 
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AdTanoomeni — continued. 

**  difference  between  gift  land  and  pereonaltj,  XXII,  0d8. 

**  son's  indebtedness  to  father  not  lien  on  his  share  of  realty, 

XXII,  698. 
**  must  be  intended  as  advancement  when  made,  XXII,  098. 

**  subseqaent  declarations  admissible  to  prove  in  connection  witli. 

other  acts  tending  to  prove,  XXII,  098. 
**  what  evidence  shows  advancement  and  not  debt,  XXII,  698. 

**  declarations  between  father  and  son  admissible,  though  not  hv 

father  to  third  persons,  XXII,  698. 
**  heirs  not  competent,  as  between  each  other,  to  prove  acts  of 

ancestor.  XXII,  698. 
"  voluntary  conveyance  presumed  to  be,  but  may  be  rebatted, 

XXII,  698. 
**  if  will  directs  equal  distribution,  sums  given  and  papers  taken 

**  part  of  my  estate  "  not  to  be  deducted.  XXII,  698. 
"  if  entry  in  testator*s  book  admitted  chUd  competent  to  rebut, 

XXII.  699. 
"  father's    declarations   several   months    after   not   admissible 

against  son,  XXII.  699. 
*'  conversation  must  be  part  of  res  gesta,  XXII,  699. 

^  father  agreed  to  give  son  half  mill :  willed  him  half  ;  held  son 

not  entitled  to  half  under  contract  and  other  half  under  will, 

XXII,  699. 
"  if  legacy  given,  a  subsequent  gift  of  that  sum  deemed  an 

ademption,  XXII,  699. 
'*  how  this  presumption  may  be  overcome,  XXII,  699. 

"  doctrine  of  ademption  does  not  apply  to  property  taken  by 

descent,  XXII,  699. 
"  if  after  legacy  given  same  sum  advanced,  and  new  will  made 

giving   same   sum,    former    payment    not   an    ademptioo, 

XXII,  699. 
*'  taking  note  does  not    necessarily  overcome   presumption  of 

ademption,  XXII,  700. 
^  new  trial  on  question  of  not  matter  of  right,  XXII,  700. 

See  Gift, 

Affirmative,  party  holding  has  right  to  open  and  close,  XXII.  739. 
*'  if  denied,  cause  for  reversal  in  some  states,  XXII,  789. 

^  right  not  lost  by  failing  to  claim  before  summing  up,  XXII.  740. 

"  if  sounds  in  damages,  damages  not  admitted  by  failure  to  deny, 

and  plaintiff  right  to,  XXfl,  748. 
'*  in  some  states  courts  hold  is  matter  of  discretion  which  party  to 

have,  XXII,  740. 
«  in  some  is  so  unless  manifest  injury  shovni,  XXII,  740. 

See  Counsel. 

Agreements,  siting  not  necessary,  at  common  law,  in  order  to  due  execution, 

XXII,  892. 

See  Advancements — Arbiiration — Certain — Prauds,  Stat- 
ute of— Parol  Evidence — Specific  Performance, 

Allen.    See  Oift. 

Appearance.    See  Infant. 

Arbitration,  renewal  of  lease,  referees  to  determine  rent  or  value  of  tenant's 

improvements,  XXII,  431. 

"  when  officers  cannot  contract  decision  of  engineer  shall  be  final, 

XXII,  481. 

^  effect  of  decision  of  engineer,  when  contract  provides  his  dedsion 

shall  be  final,  XXII,  481. 

^  his  decision  does  not  affect  damages  for  delay,  XXII,  431. 

^  if  to  determine  whether  any  extra  work,  his  determination  a  con- 

dition precedent,  XXII,  481. 
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Arbltntlon — continued. 

*'  agreemeDt  to  paint  portrait  and  to  leave  it  to  friends  whether 

good  likeness,  XXII,  481. 

"  mechanic's  lien  may  be  filed  though  architect's  certificate  not 

made,  XXII,  482. 

"  army  contract  provided  receiving  officer  should  indorse  distance 

transported,  XXII,  482. 

**  if  builder  uses  better  materials,  architect  cannot  certify  for  in- 

creased compensation,  XXII,  482. 

^  certificate  may  be  waived  by  actSt  XXII,  482. 

**  if  policy  provides  to  arbitrate  on  written  request,  no  obligation  to 

do  so  until  written  request,  XXII,  482. 

**  if  denies  aU  liability,  waiver  of  clause  for  arbitration,  XXII,  482. 

**  builder  liable,  in  Lower  Canada,  by  statute,  for  defects  in  founda- 

tion by  another,  though  architect  did  not  discover,  XXII,  482. 

^  fraud  in  arbitrators  no  ground  for  setting  aside  award,  XXII,  829. 

Architect.    See  Arbitration. 

Asaignmentfl.    See  Attomeyi— Insurance,  Life. 

Attozneys,  received  notes  of  solvent  bank  which  failed,  XXII,  802. 

<«  bank  where  deposited  failed,  XXII,  802. 

u  but  must  not  mix  with  own  funds,  XXII,  802. 

"  and  must  notify  client  and  pay  within  reasonable  time,  XXII,  802-3. 

**  authority  to  employ  book-keeper,  XXII,  505. 

"  liability  of  client  who  knowingly  allows  case  to  be  argued  by  counsel 

employed  by  attorney,  XXlI,  505. 

**  attorney  usually  not  liable  to  one  employed  by  him,  i.e.,  a  ste- 

nographer, XXII,  505. 

**  having  authority  to  do  so,  ordered  abstract,  XXII,  505. 

**  parol  evidence  to  show  authority  to  order  by  letter,  XXII,  506. 

^  attorney  and  client  resided  near  each  other,  former  must  consult  lat- 

ter before  employing  expert,  XXII,  506. 

**  as  such,  has  ordinanly  no  implied  authority  to  employ  counsel, 

XXII,  506. 

*^  otherwise  if  case  important,  XXII,  506. 

*'  such  authority  depends  upon  circumstances  of  case,  XXII,  506. 

**  if  three  defendants  and  employed  by  two,  liability  of  third,  XXII, 

506. 

"  when  may  appear  for  infant  not  served,  XXII,  506. 

<<  not  liable  for  acts  done  in  good  faith,  XXII,  506. 

**  liability  in  case  where  officer  seizes  goods  of  A.  on  process  aninst  B. , 

XXII,  506. 

«  power  to  bind  party,  XXII,  606, 

**  though  party  liable  if  directs  specific  act,  XXII,  507. 

''  liability  of  attorney  issuing  execution  on  paid  judgment,  XXII,  507. 

"  attorney  party,  by  advice,  to  client's  guilt,  XaII,  507. 

"  court  summarily  compelling  to  perform  void  agreement,  XXII,  507. 

"  how  far  party  in  tort  may  assign  before  verdict  to  attorney,  XXII, 

671. 

«  how  far  (tfter  verdict,  XXII,  671. 

*'  how  far  attorney  in  such  case  protected  if  takes  no  assignment, 

XXII,  672. 

"  how  far  attorney  protected  against  compromise  by  client,  XXII,  672. 

*<  how  far  when  judgment  obtained.  XXII,  672. 

*'  notice  to  judgment  debtor  of  equity  must  be  distinct,  so  as  to 'bring 

home  to  him,  XXII,  672. 

"  whether  notice  to  attorney  good,  XXII,  672. 

remedy  where  defendant,  on  settlement,  agreed  to  pay  plaintiff's 

attorney,  XXII,  672. 
lien  of  attorney  under  Code  of  New  York,  XXII,  678. 
See  Couneel. 
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B. 

Bank,  liability  for  negligence  of  one  to  whom  sends  for  collection,  XXII,  305. 
"      when  owner  ratifies,  XXII,  805. 

Bankruptcy.    See  Stockholders. 

Bastardy,  proof  when  husband  may  have  had  access  to  wife,  XXII,  288. 
^         when  mother  competent  to  prove  illicit  intercourse,  XXII.  286. 
"         when  not,  to  prove  non-access  of  husband,  XXII,  286. 
**         though  if  ample  evidence  without,  not  reversed  because  hers  ad- 
mitted, XXII.  286. 
"  when  mother  not  competent  to  prove  non-access  of  one  who  married 

her  before  birth  of  child,  XXII,  286. 
^         when  deelarcUiowi  of  parents  inadmissible,  XXII,  286,  287. 
«         when  acts  are,  XXII,  287. 
**         mere  fact  wife  living  in  adultery  does  not  establish  illeg^timacj  if 

husband  may  have  had  access,  XXII,  287. 
'<         so  divorce  from  bed  and  board,  if  husband  visited,  XXII,  287. 
**         if  husband  and  wife  might  have  had  intercourse,  presumed  did, 

XXII,  287. 
**         child  bom  in  wedlock  presumed  legitimate,  XXII,  287. 
"         how  much  evidence  required  to  overcome,  if  mother  married,  XXII, 

287. 
**         how  much  if  mother  unmarried,  XXII,  287. 
"         upon  whom  onn^  probandi,  XXII,  287. 
**         if  husband  and  wife  had  intercourse  at  time  he  may  be  father,  he 

held  to  be,  though  others  also  had  intercourse,  XXII,  287. 
"         if  non-access  of  husband  plainly  shown,  held  to  be  illegitimate, 

XXII.  288. 
**         sufficient  to  show  non-access  to  reasonable  certainty.  XXII,  288. 
'*  whether  may  show  child  resembles  alleged  father,  XXII,  288. 

^         value  and  weight  of  such  evidence,  XXlI,  288. 
^         whether  court  or  jury  may  compare  features  of  father  and  child, 

XXII,  288. 
''         cannot  show  child  resembled  children  of  another  man,  XXII,  288. 
^         that  one  resembling  A.  B.,  seen  in  locality,  XXII.  289. 
**         when  may  show  mother  had  intercourse  with  another,  XXII,  289. 
"         if  prosecutrix  deny  such  intercourse,  when  may  be  shown,  XXII. 

289. 
"  see;  however,  in  criminal  cases  for  rape.  XXII,  289. 

''*         whether  such  third  person  compelled  to  testify,  XXII,  289. 
"         evidence  of  mother's  admissions  and  condticf  with  another,  when 

admissible,  XXII,  289. 
u         may  show  mother  slept  with  adult  son,  XXII,  289. 
"         if  proof  indifferent  as  to  who  father,  XXII,  289. 
**         notwithstanding  doubts  from  other  connections,  other  facts  may  show 

who  father,  XXII,  289. 
**         evidence  intercourse  with  others,  how  restricted,  XXII,  289. 
"         usual  period  gestation,  XXII,  289. 
"         cases  of  protracted  gestation,  XXII,  289. 
u         one  called  to  prove  connection,  denies  it.  how  proof  of  his  admissions 

to  be  restricted,  XXII,  290. 
^         so  as  to  admissions  by  mother,  XXII,  290. 
**         evidence  complainant  in  bed  with  another,  Inadmissible  unless  show 

'  within  period  of  gestation,  XXII,  290. 
**         when  must  prove  gestation  protracted,  XXII,  290. 
"         proof  of  mother's  general  character  for  chastity,  XXII,  290. 
"         so  of  character  of  her  associates,  XXII,  290. 
*'         whether  proof  of  other  connection  destroys  competency  of  mother 

witness,  or  is  question  of  credibility  f  XXII,  290. 
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Baitardy — continued. 

**         when  may  prove  bj  one  connection  charged  with  did  not  have  anj, 

XXII,  290.' 
^         when  may  prove  alleged  father  sent  package  like  "  doctor's  powders/' 

XXII,  290. 
*^         effect  of  paper  signed  bj  mother  saying  A.  not  father,  XXII,  291. 
**         alleged  conspiracy  between  mother  and  another  to  charge  paternity, 

XXII,  291. 
*^         mulatto  woman  claimed  negro  father,  latter  claimed  white  man 

was,  XXII,  291. 

Bill  of  Bzoliange.    Se^  Oifl. 

Books,  how  far  court  may  restrict,  what  ones  counsel  may  read  from,  XXII, 
742. 
"        counsel  may  read  reported  case,  XXII,  742. 
"        though  not  to  show  how  another  jury  treated  certain  facts,  XXII,  742. 

Building  Contract.    See  Arbitration, 

Burthen  of  Proof.    See  Coungel—OniLS  Probandi. 


c. 

Oarrier,  rule  of  damages  against  for  delay,  XXII,  784. 

Oertain,  that  is  which  may  be  made  so,  XXII,  408. 

*^         lease  for  so  many  years  as  J.  S.  shall  name,  XXII,  409. 

**         sale  of  house  described  in  deed  in  possession  A.  B.,  XXII,  409. 

Chamber,  rights  of  tenants  in  common  of  one  stairway  to  make  repairs,  XXII, 
823. 

See  Portico. 

Charge.    See  Legacies. 

Check.    See  Gift. 

Clients.    See  Attorneys. 

Compromise.    See  Attorneys. 

Condition  Precedent.    See  Arbitration. 

Consideration,  settlements  of  difficulties  between-  husband  and  wife,  XXII, 

670. 
"  wife  releasing  inchoate  right  dower,  XXII,  670. 

See  SovDer — Gift — Ma/rriage. 

Conversion.    See  Witts. 

Corporations,  power  to  consolidate,  XXII,  657.  659. 

"  remedy  when  illegal,  contemplated,  XXII,  659. 

See  Directors — Election,  Corporate — Stockholders, 
Connsel,  party  holding  affirmative  right  to  open  and  close,  XXII,  789. 
^        if  right  refused  in  some  states  cause  for  reversal,  XXII,  789. 
'*        right  not  lost  by  failing  to  claim  until  summing  up,  XXII,  740. 
**        if   in  tort  damages  not  admitted  by  failure  to  deny  and  plaintiff 

entitled  to,  XXII,  740. 
"        in  some  states  courts  hold  to  be  matter  of  discretion  which  party  to 

have,  XXII,  740. 
^        in  some  is,  unless  shown  injury  manifestly  resulted  from,  XXII,  740. 
"        right  of  court  to  restrict  as  to  time  in  criminal  cases,  XXII,  741. 
^        in  some  states  held  court  cannot  restrict  as  to  time  or  number,  XXII, 

741. 
"        in  some  court  may  restrict  if  allowed  reasonable  time,  XXII,  741. 
**        remarks  as  to  value  of  right  to  be  heard  by  counsel,  XXII,  741. 
"        care  to  be  exercised  by  court  in  restricting,  XXII,  741. 
<*        if  not  time  enough  to  hear  fuUy,  cause  should  be  postponed,  XXII, 
741. 
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OouiumI — continued. 

^        last  link  in  chain  of  legal  right  as  sacred  as  the  first,  XXII   741. 
"         if  andalj  restricted  new  trial  granted,  XXII,  741. 

"        in  capital  cases  shoald  rarely  be  done,  XXII.  741.  

**         new  trial  granted  where  limited  to  five  minutes,  XXII,  712. 

**         so  where  to  half  an  hour,  XXII,  742. 

"        how  far  may  restrict  subject  of  remarks  or  books  to  be  read  from, 

XXII,  742. 
"         in  England,  unless  alleged  confession  stated  in  opening  in  some  cases 

cannot  be  proved,  XaII,  742. 
**         in  Virginia,  held  defendant  had  right  to  be  heard  bj  counsel  tboogli 

court  controlling  power  as  to  time  to  be  allowed,  XXII,  742. 
**        no  matter  hov^  clear  and  unimpeached  case  made,  XXII,  742. 
**        jury  came  in  for  fresh  instructions  where  court  refused  to  hear  ooon- 

sel,  XXII,  742. 

"        counsel  may  read  reported  case,  XXII,  742.  

"        though  not  to  show  how  another  jury  treated  certain  facts,  XXII, 

742. 
«        counsel  may  give  their  views  of  law,  XXII,  742-3. 
(*        though  ^ury  to  finally  take  law  from  court,  XXII,  743. 
**        concluding  counsel  nfust  cite  other  to  authorities  intends  to  nse, 

XXII,  743. 
''         if  insanity  claimed,  court  should  not  allow  prisoner  to  discharge  his 

counsel,  but  should  allow  counsel  to  control  trial,  XXII,  748. 
See  Attorneys. 

Oredlton,  when  settlement  on  marriage  valid  as  against,  XXII,  360.  

"  of  corporation  cannot  sue  directors  for  misappropriation,  XX 1 1,  658. 

'*  not  affected  by  misappropriation,  XXII,  658. 

"  when  surrender  by  debtor  of  land  contracted  for  valid  as  to  his 

creditors,  XXII,  703. 

See  Fraud — Fixtures — Fraudulent  Agreements — Partnership. 

CMminal  Law,  if  insanity  alleged,  court  should  not  allow  prisoner  to  diacharge 

counsel,  but  should  allow  counsel  to  manage  case,  XXII, 
743. 

See  Counsel. 

Onrtesy.    See  Dower, 

4 

D. 

Damages,  when  profits  may  and  when  may  not  be  recovered,  XXII,  734. 
"  against  carrier  for  delay,  XXII,  734. 

See  Life  Estate, 

Death.    See  Stockholders. 

Debtors.    See  Creditors — Partnership — Surrender. 

Declarations,  of  insured  caiinot  affect  person  to  whom  policy  payable,  XXH, 

706. 

See  Advancement — Bastardy — Evidence. 

Deed.    See  Signature. 

Directors,  when  hold  over  for  want  of  election  of  successors,  XXII,  413. 
^  liability  for  money  lost  by  fraud  of  banker,  XXII,  656. 

See  Multifariousness — Stockholders. 

Discharge.    See  Partnership.  '  ^ 

Divorce,  rights  of  wife  procuring,  to  insurance  upon  husband's  life,  XXII,  707. 

Dower,  rule  as  to  when  and  of  what  widow  entitled,  XXII,  13.  

"        to  entitle  widow  to  damages  husband  must  have  dicxi  seized,  XXII,  13. 
"         favored  in  law  and  equity,  XXII,  360. 
"         secret  transfers  before  marriage  in  fraud  of,  XXII,  360. 

See  Election — Life  Estate. 
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E. 


Slection,  effect  upon  will  of  widow  refusing  to  take  under,  XXII,  12. 
«         when  fee  passes  to  devisee,  XXlf,  12. 
**        if  provision  in  lieu  of  dower  accepted,  bars  dower  in  lands  aliened 

during  coverture,  XXII,  13. 
*<         otherwise  in  Michigan,  XXII,  18. 

*^         as  to  when,  and  of  what,  widow  entitled  to  dower,  XXII,  18. 
''         if  widow  does  not  disclaim  within  year,  accepts,  XXII,  18. 
''         though  heir  does  not  notify,  XXII,  18. 
"         when  widow's  election  may  be  revoked,  XXII,  18. 
"         when  court  of  equity  will  elect  for  infant,  XXII,  18. 
^         what  guardian  must  show  to  call  upon  court  for,  XXII,  18. 
"         when  legacy  in  lieu  of  dower  does  not  abate,  XXII,  18. 
*^        when  widow  takes  assets  marshalled,  to  relieve  lands  she  takes, 

XXII,  18. 
^         right  to  elect  personal ;  if  widow  dies  without,  gone,  XXII,  18. 

Election,  corporate,  stock  purchased  to  vote  on  in  a  particular  manner,  XXII, 

676. 

Squity,  when  will  not  enforce  gift,  XXII,  890. 
u       when  will  if  executed,  XXII,  691. 

**       remedy  against  insurance  company  refusing  to  receive  premium,  XXII, 
707. 

See  Insurance,  Life, 

BstoppeL    See  Fraud. 

Syidence,  question  fraudulent  conveyance  to  wife  may  show  prior  agreement 
to  do  so,  XXII,  669. 
"         declarations  of  decedent  admissible  against  representatives  to  show 

gift,  XXII,  689. 
**         what  debtor  required  to  swear  to  on  supplementary  proceedings,  and 
how  far  evidence  against  him,  XXII,  780. 

See  Advancement — Bastardy — Counsel — Identity — Parol 
Boidence — Onus  Probandi. 

Szecation.    See  Attorneys, 

Bzocntors  and  Administrators,  all  need  not  act,  XXII,  801. 

*^  ^  "  if  in  fact  trustees,  payment  to  one  invalid, 

XXII,  801. 
«  (*  (^  all  must  act  if  trustees  in  fact,  XXII,  801. 

'^  ''  ^  when  one  held  liable  for  moneys  received  by 

another,  XXII,  801-2. 
"  "  "         .       duty  one  to  prevent   misfeasance  by  other, 

XXII,  801-2. 
"  "  "  received  notes  of  solvent  bank  which  failed, 

XXII,  802. 
bank  where  deposited  failed,  XXII,  802. 
but  must  not  mix  with  own  funds,  XXII,  802. 
and  must  pay  over  witliin    reasonable  time, 

XXII,  802-3. 
degree  of  care  required  from,  XXII,  805. 
in  selecting  agents,  XXII,  805.. 
in  selecting  one  to  collect,  XXII,  805. 
when  owner  ratifies  selection,  XXII,  805. 
must  collect  note  due  to  decedent  within  rea- 
sonable time,  XXII,  806. 
surrendered  obligation  of  two  for  that  of  one, 
XXII,  806. 
^  liable  if  conveys  by  mistake,  XXII,  806. 
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XlzeoQton  and  AdmlnUrtraton — continued, 

^  ^  *^  if  receives  too  much  bj  mistake  not  liable  per- 

sonally, XXII,  306. 
«  «  "  act  of  one  binds  all,  XXU,  306. 

^  ^  u  one  may  give  valid  satisfaction,  XXII,  306. 

**  <<  «  '      80,  valid  release  of  part  land,  XXII,  306. 

**  **  "  one  not  liable  for  misfeasance  of  oUier  unless 

negligent,  XXII,  306. 
^  ^  ^  must  deposit  when  both  may  control,  XXII, 

'  806. 

*^  ^  u  If  open  Joint  account,  all  most  unite  in  draw- 

ing, XXII,  306. 
^  ^  **  if  one  solvent  owes  debt  to  estate,  duty  of  other 

to  see  collected,  and  if  guilty  of  negligence 
in  not  doing  so,  liable,  XXli,  306. 
^  ^  M  declarations  of  decedent  admissible  against,  to 

show  gift,  XXII,  689. 
See  Qiftn-MarthaUing  AneU—StockhM- 
€T9 — TnuU  and  Trustees, 
Efacprau  Ck>mpany.    See  Bank, 


P. 

FbctnrM,  remedy  of  senior  creditor,  when  removed  to  give  preference  to 

junior,  XXII,  816. 
<*         removal  may  be  restrained  by  injunction,  XXII,  316. 
**         rule  for  determining  what  is  as  between  mortgagor  and  mortfipigee, 

XXII,  816. 
"         rule  for  determining  what  is,  XXII,  316. 
**         remedy  for  removal  by  owner  of  realty,  XXII,  316, 
^         when  attachment  and  use  makes,  XXII,  816. 
**         mortgagee  in  possession  at  time  of  removal  subsequently  acquired 

title,  XXII,  317. 
^         mortgagee  having  conditional  title  at  removal,  subsequently  pur- 
chased, XXII,  817. 
"  of  real  estate  when  language  includes  machinery,  etc,  XXII,  817. 

**  chattel  mortgage  separately  given  on  second  real  estate  mortgage 

covered,  as  between  first  and  second  real,  second  takes,  XXII,  317. 
"  nursery  trees,  XXII,  817. 

**  fixing  up  theatre,  mechanic's  lien,  XXII,  317. 

"         railroad  company  as  trespasser  laid  rails,  if  takes  land  not  bound  to 

pay  increased  value,  XXII,  817. 
^         when  receiver  ordered  to  sell  as  part  of  realty,  XXII,  817. 
**  as  between  vendor  and  vendee  manure  is,  XXII,  318. 

"  manure  made  on  wife's  farm  by  husband's  cattle,  XXII,  818. 

"  gas  fixtures  and  heaters,  XXII,  318. 

**         pier  and  mantel  mirrors,  XXII,  318. 
"  machinery  put  in  by  lessee,  who  subsequently  purchased  and  gave 

real  estate  mortgage,  XXII,  318. 
<*  no  mechanic's  Hen  for  put  in  by  tenant,  XXII,  818. 

"         fulling-mill  changed  to  grist-mill.  XXII,  818. 
**  may  show  parol  agreement  that  shall  pass  as,  XXII,  818. 

'*  when  one  tenant  in  common  entitled  to  benefit  of  on  partition,  etc, 

XXII,  817-328. 

See  Tenants  in  Common, 

Forfeiture,  if  vendee  has  forfeited  lands  when  he  may,  as  against  creditors, 

surrender,  XXII,  703. 

See  JStoekholders, 

Former  Suit.    See  Fraud, 
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Fraud,  by  retiring  partner  on  those  remaining,  XXII,  69. 

^       concealing  sickness  of  dowress  from  court,  and  obtaining  valae  life 

estate,  avoids  judicial  determination,  XXII,  142. 
"       by  attorney  upon  client,  XXII,  507. 
^       insured  represented  A.  his  wife  ;  was  not,  because  her  former  husband 

living,  XXII,  707. 
*^       judgment  of  highest  court  may  be  impeached  collaterally  for,  XXII,  828. 
"        decree  for  sale  of  land  person  of  weak  mind,  XXII,  829. 
*^       where  guardian  did  not  appear  to  protect  infant's  rights,  XXII,  829. 
**        not  set  aside  for  mere  suspicion  of  fraud,  XXII,  829. 
^       nor  when  party  knew  facts  or  with  reasonable  diligence  might  have 

ascertained  them,  XXII,  829. 
"       though  fraud  must  be  pleaded  in  some  way,  XXII.  829. 
**       where  offered  as  evidence  without  fraud  pleaded,  XXII,  829. 
"       consists  of  acts  or  omissions  whereby  court  is  deceived,  XXII,  829. 
"       not  mere  falsity  of  evidence,  XXII,  829. 
"       nor  for  perjury,  XXII,  829-830. 
^       otherwise  in  Wisconsin,  XXII,  831. 
"       nor  is  witness  liable  civilly  for,  XXII,  829-831. 
^       nor  one  guilty  of  suborning,  XXII,  829-831. 
*^       how  far  sureties  may  defend  on  account  of,  XXII,  830. 
^       how  far  gross  exaggeration  of  damages  by  party  may  be  defence  to 

surety  not  notified,  XXII,  830. 
**       judgment  on  void  instrument  cannot  be  attacked  collaterally,  XXII, 

830. 
**       otherwise  as  to  a  creditor,  XXII,  830. 
"       though  not  on  ground  merely  erroneous,  XXII,  830. 
*^       parties  practicing,  in  divorce,  on  court  may  not  impeach  for,  XXII,  .830. 
<*       on  infants  as  to  rights  of  others,  such  others  cannot  object  on  ground  of, 

XXII,  830. 
^       If  account  asked  not  sufficient  to  charge  fraud  in  general  terms,  XXII, 

830. 
"       to  attack  judgment  must  be  clearly  shown,  XXII,  830. 
^       proof  affidavit  on  which  by  confession  was  entered,  fraudulent  not 

sufficient,  XXII,  830. 
"       when  and  on  what  terms  new  trial  granted  on  account  of  perjury, 

XXII,  881. 

See  Creditors — Dovoer — FraudvXeTU  Agreementa — 
Beeeiver — Tmsts  and  Tnuteea, 

Frauds,  Statute  o^  signature  not  necessary  at  common  law,  but  is  under 

statute,  XXII,  392. 
''  **        *^    letter  orders  two  car  loads  of  hogs,  telegram  accepting, 

XXII,  392. 
meaning  of  **  two  car  loads,''  XXII,  893. 
contract  sent  accepted  by  letter,  XXII,  898. 
offer  to  sell  land  to  village  trustees,  resolution  to  accept 

invalid,  XXII,  893. 
delivery  of  deed  to  clerk  not  authorized  to  receive,  XXII, 

398. 
when  undelivered  deed  sufficient,  XXII,  393. 
where  parties  contemplate  reduction  to  writing,  XXII, 

893. 
memorandum  must  be  full  and  complete,  XXII,  894. 
court  compelling  attorney  to  perform  void  agreement, 

XXII,  507. 
'  ^        **    agreement  between  parent  and  child  that  advancement  to 

be  in  full  of  child's  share  of  father's  estate,  not  within, 

XXII,  696. 
See  Certain — Specifle  Performance. 

22  Eng.  Rep.  115 


tt 

tt 

tt 

M 

tt 

tt 

H 

C( 

tt 

a 

tt 

M 

tt 

tt 

tt 

M 

tt 

tt 

tt 

tt 

tt 

M 

tt 

tt 

M  U 

U  U 


914  IKDEX  TO  NOTES. 

Frandnlmit  Agr««m6ots,  whether  sabseqaent  creditors  may  aroid,  XXII.  609. 
^  *^  difference  between  existing  and  subsequent,  XXII, 

669. 
one  having  action  in  tort  is  creditor,  XXII.  669. 
evidence  prior  agreement  to  convey  to  wife  proper, 
XXII,  669. 
^  when  settlement  of  difficulties  between  husband  and 

wife  valid  as  to  creditors,  XXII,  670. 
by  wife  to  condone  husband's  adultery,  XXII.  670. 
wife  releasing  inchoate  right  dower,  XXII,  670. 
^  ^        ,     husband  agreed  if  wife  would  stop  suit  and  live  with^ 

to  pay  trustee  sum  for  wife.  XXI I,  670. 
what  creditors  can  question  such  settlement,  XXIT, 
670. 


M  tt 

H  M 


tt  M 


a. 

* 

Oift,  effect  of  gift,  dUmatio  mortis  causa,  of  donee's  check  or  note,  XXII,  4d6. 
"      by  wife  to  husband  may  be  shown  by  circumstances,  XXII,  670. 
"      conditions  and  rights  of    wife  exp<$nding  money  on  husband's  lands, 

XXII,  670. 
''      husband  deposited  money  name  of  self  and  wife,  if  dies  gift  to  her, 

XXII,  687. 
**      father  in  name  of  self  and  daughter,  XXII,  687. 

*^      advancement  cannot  be  chang^  by  subsequent  declarations,  XXII,  687. 
^      alien  husband  took  title  in  wife's  name,  sold  and  took  note  in  her  name, 

when  not  gift  to  her,  XXII,  687. 
"      difference  between  gift  inter  vivos  and  causa  mortis,  XXII,  687. 
*^      must  be  clearly  proved  ;  loose  declarations  not  sufficient,  XXII,  687. 
**      requisites  of  valid  gift  donatio  mortis  causa : 

1,  must  be  made  with  view  to  death,  XXII,  687. 

2,  donor  must  die  of  that  ailment,  XXII,  688. 

8,  must  be  delivery  in  fact,  what  sufficient,  XXII,  688. 

what  not  sufficient,  XXII,  688. 
4,  an  acceptance  by  the  donee,  XXII,  688. 
6,  the  delivery  may  be  symbolical : 
what  sufficient.  XXII,  688. 
whatnot,  XXII,  688. 
^      of  debt  due  from  son  to  wife  by  entry  in  books,  XXII,  689. 
**      sufficient  that  acts  show  change  of  ownership,  XXII,  689. 
'*      donee  obtaining  possession  before  revocation,  XXII,  689. 
**      by  parent  to  child  in  view  of  marriage  cannot  be  revoked,  XXII,  689. 
**      of  indebtedness  by  surrender  of  evidence  of  Videbtedness,  XXII,  689^^690. 
^      parol  evidence  to  show  gift  of  only  half  intended  by  release  of  all, 

XXII,  689. 
^      when  possession  of  debtor  of  evidence  raises  presumption  of  gift,  and 

when  not,  XXII,  689-690. 
*'      declarations  of  donor  admissible  against  his  representatives,  XXII,  689. 
^      delivery  of  securities  sufficient,  XXII.  690. 
**      agreement  for   part  of   estate,   or   gift   of   indebtedness   after   death, 

XXII,  690. 
**      held  not  to  be  release  nor  conditional  assignment,  XXII,  690. 
**      nor  contract  binding  maker's  estate,  XXII,  690. 
**      writing  had  had  life  insured  for  benefit,  XXII,  690. 
^      gift  with  trust,  conditions  as  to  disposition,  XXII,  690. 
^      lunatic  may  be  idlowed  to  make,  XXII,  690. 
**      suit  by  executor  to  recover  deposit  for  benefit  of  donee,  XXII,  690. 
^      gift  on  condition,  when  may  be  revoked,  XXII,  690. 
**      executory  revocable  and  equity  will  not  enforce,  XXII,  690. 
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Cdft—continued. 
*^      otherwise  if  executed,  XXII,  691. 

"      shiftless  husband  allowed  wife  to  take  title  and  manage  property  no  trust 
for  his  benefit,  XXII,  691. 

Ouardian,  cannot  change  from  realty  to  personalty  and  vice  versa,  XXII,  805. 

t3ee  Election — Fraud — Infant. 


H. 

Heirs.    See  Advancement — Gifts — Insurance,  Life — Widow, 

Husband  and  Wife,  conditions  and  rights  of  wife  expending  money  on  hus- 
band's lands,  XXII,  670. 
^  ^       settlement  of  difficulties  between,  when  valid  as  to  his 

creditors,  XXII,  670. 
**  ^       gift   by    wife   to   husband    shown    by   circumstances, 

XXII.  670. 
"  "       wife  releasing  inchoate  right  dower,  XXII,  670. 

**  ^       shiftless  husband  allowed  wife  to  take  title  and  manage 

property  no  trust  for  his  benefit,  XXII,  691. 

See  Advancement  —  Bastardy — Dower — Election — 
Fraudttlent  Agree^nents — Qifts — InsuravM^  Life 
— BatificaUon. 


I. 

Identity,  proof  MiitX  child  resembled  alleged  father,  resembled  children  of  an- 
other man,  or  that  one  resembling  A.  B.  seen  in  locality, 
XXU,  289. 

Idiot    See  Fraud. 

Illegal  Agreement,  by  wife  to  condone  husband's  adultery,  XXII,  670, 

Impeaohment  of  Witness.    See  Btista/rdy. 

Improvements.    See  Fixtures — Partition. 

Indemnity.    See  TretpoM. 

Infant,  authority  of  attorney  to  appear  for  one  not  served,  XXII,  506. 

M       and    after   such   appearance   guardian   ad  litem  mav  be  appointed, 
XXII,  506. 

See  Election — Fraud. 

Injunction,  by  creditor  to  prevent  removal  of  fixtures,  XXII,  816. 

See  Lease. 

Insanity,  If  alleged  court  should  not  allow  prisoner  to  discharge  counsel,  but 
should  allow  counsel  to  manage  case,  XXII,  748. 
when  lunatic  allowed  to  make  gift,  XXII,  690. 

Insurance,  policy  required  consent  to  continue,  though  building  vacant  re- 
quired to  be  **  indorsed."     Agent  entered  in  book  but  did  not 
**  indorse,"  company  not  bound,  XXII,  803. 
See  Arbitration. 

Insnranoe,  Life,  writing  had  had  life  insured  for  benefit  when  makes  valid 

gift,  XXII,  690. 
"  "      effect  of  assignment  or  surrender  by  wife  of  policy  for  her 

benefit,  XXII,  702. 
effect  of  N.  Y.  statute  of  1873.  1879,  XXII,  703. 
act  does  not  apply  when  wife  has  children,  XXII,  702. 
assigned,  and  husband  allowed  policy  to  lapse  and  took  new 
one,  wife  entitled  to  that,  XXtl,  702. 
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.    **  **      same  when  payable  to  wife,  and  if  she  died  before  basband 

|>ayable  to  cnildren,  and  she  died  leaving  children,  XXII, 
702. 

**  *^      same  case  where  husband  ^assigned  to  corporation  insailDg, 

XXII,  702. 

^  **       hasband  took  policj  for  benefit  of  wife,  he  cannot  surrender 

without  her  consent,  XXII,  703. 

**  **       wife  indorsed  check  for  surrender,  value  pajable  to  husband 

when  not  ratification,  XXII,  703. 

"  ''in  Illinois  held  N.  Y.  statute  as  to  policy  on  husband's  life  for 

wife's  benefit  has  no  extra  territorial  force,  assignment  bj 
her  valid.  XXII,  703. 

<*  *^      payable  to  wife  "  Sarah,"  and  in  case  of  her  death  to  children 

of  herself  and  husband  ;  she  died,  husband  married  again 
and  had  child,  only  children  of  himself  and  "Sarah"  en- 
titled, XXII,  703. 

^  *<      husband  could  not  assign  or  give  lien  to  one  advancing  pre- 

miums, XXII,  703. 

tt  u     payment  of  premiums  by  stranger  gave  him  no  lien  on  insur- 

ance moneys,  XXII,  703. 

^  "in  New  Jersey  husband  and  wife  may  assign  policy  payable 

to  her,  XXII,  708. 

**  ^      payable  to  wife  and  children  vests  title  in  them  as  soon  as 

taken,  XXII,  704. 

**  **      if  payable  to  wife,  and  she  dies  before  husband,  payable  to 

her  personal  representative,  XXII,  704. 

«  ^      same  in  Indiana,  XXII,  704. 

**  **      so  if  on  life  of  wife,  if  he  die  first,  payable  to  his  executors, 

XXII,  704. 

**  **      if  payable  to  wife,  on  husband's  life,  he  cannot  disjXMBe  of  it 

by  sale  or  will,  XXII,  704. 

**  ''if  payable  to  children,  and  one  dies  leaving  a  hnsband,  her 

representative  entitled  to  her  share,  XXII,  704. 

"  ''if  payable  to  children,  they  or  their  representatives  entitled 

to,  and  insured  cannot  dispose  of,  XXII,  704. 

**  "if  wife  dies  and  husband  pays  premiums,  still  wife's  repre- 

sentative, entitled  to  proceeds  of  policy,  XXII,  704. 

"  "       remedy  of  creditors  of  husband,  XXII,  704. 

"  "       in  Missouri,  held  after  wife's  death  husband  could  assign  or 

dispose  of  policy  payable  to  her,  XXII,  705. 

"  "       payable  to  heirs,  husband  cannot  assign,  but  pajable  to  wife 

and  children,  XXII,  705. 

"  "if  husband  takes  payable  to  wife,  her  acceptance  an  adoption 

of  his  agency,  XXII,  705. 

"  "       masonic  relief  payable  to  his  "  heirs,  or  as  he  may  by  will 

direct,"  payable  to  widow  and  children,  and  if  no  children 
to  "  widow,"  and  not  to  representative,  XXII,  705. 

"  "In  Massachusetts,  payable  to  wife,  and  in  case  of  her  death  to 

children,  wife  cannot  assign  so  as  to  affect  rights  of  chil- 
dren, XXII,  705. 

"  "       when  constitution  of  benevolent  society  provides  payable  to 

widow  or  minor  children  not  a  contract  of  insurance  with 
wife  then  living,  and  constitution  may  be  chaneed  so  as  to 
allow  member  to  appoint  beneficiary  by  will,  XXII,  705. 

"  "       payable  to  wife,  or  if  dead,  to  children  ;  if  wife  dies  and  then 

one  child  before  insured  its  representative  entitled  to  its 
share.,  XXII,  706. 

"  "       if  payable  to  wife,  and  she  dies  under  laws  of  Pennsylvania, 

half  goes  to  husband  and  half  to  child,  XXII,  706. 

"  "so  where  wife  took  policy,  XXII,  706. 
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in  Massachusetts,  if  for  benefit  of  wife  and  children,  husbaihd 
cannot,  bjr  will,  affect  their  rights,  XXII,  706. 

husband  cannot  by  declarations  affect  interest  of  wife,  XXII, 
706. 

payable  to  wife,  and  if  she  died  first  to  her  children  ;   she 
cannot  assign  if  dies  first,  to  prejudice  of  children,  XXII, 
706. 
^  **       wife  took  policy  payable  to  children  ;  she  assigned  policy  and 

assignee  paid  premiums  ;  children  only  entitled  to  value  of 
policy  at  time  of  assignment,  XXII,  706. 
'*  *^      rights  when  husband  paid  more  premium  than  statute  author- 

ized, XXII,  707. 

husband  took  policy  payable  to  wife ;  she  died  and  he  con- 
tinued paying  premiums  ;  held,  in  Virginia,  his  representa- 
tive could  recover,  XXII,  707. 

remedy  of  insured  if  company  wrongfully  refuses  to  receive 
premium,  XXII,  707. 

rights  of  wife  if  procures  divorce,  XXII,  707. 

insured  represented  A.  was  his  wife  ;  she  was  not  because 
former  husband  living  ;  rights  of  reputed  husband  and  wife 
in  policy,  XXII,  707. 


J. 

Joinder  of  AoUons.    See  MuU\farioum69s, 

Joint  Debtors.    See  Partnership. 

Judgment.    See  Fraud. 

Jurisdiction,  not  deprived  of  by  conferring  on  another  court,  XXII,  806. 

See  Arbitration. 


L. 

Xiaches,  by  stockholder  in  repudiating  misapplication,  XXII,  659. 

See  Fraud. 

Zjandlord  and  Tenant,  how  definite  notice  to  quit  must  be,  XXII,  408. 

See  Arbitration — Lea^ — Specific  Performance. 

l^^e^Mmy  when  landlord  accepting  rent  from  assignee  waiver  of  clause  not  to 
assign,  XXII,  296. 
^      when  covenant  to  use  for  restaurant  and  to  set  private  table  not  broken, 
XXII,  296. 

See  Arbitration — Certain — Landlord  and  Tenant. 

• 

Zjegaoies,  in  lieu  of  dower,  when  do  not  abate,  XXII,  13. 

**         personal  estate,  primary  fund  for  payment  of,  XXII,  259. 

^         and  only  fund  unless  expressly  charged  or  clear  intent  apparent, 

XXII.  259. 
"         giving  "all  rest  and  residue,''  when  does  not  show  such  intent, 

XXII,  259. 
'*         sufficient  if  appears  by  natural  and  obvious  implication,  XXII,  260. 
^         if  land  given  to  son  at  certain  price  to  be  divided  into  shares  for 

otheiB  is  charge,  XXII.  260. 
<*         after  payment  of  legacies,  I  give  all  rest  and  residue  aforesaid, 

charges,  XXII.  260. 
*^         when  general  intent  will  not  enlarge,  XXII,  260. 
"         when  residuary  legatee  takes  proems  real  estate,  XXII, 

See  Election. 
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Uen,  of  Srm  creditoni  on  partneTsbip  ■sseta,  one  reUree  othara  agree  to  par 

debts,  XXII,  ee. 

See  Attornegt — LfgaeUl — Tenanti  in  Common. 
Life  BaUU,  may  show  widow  lost  penaioa.  etc,,  by  deMh  of  son.  XXII.  U2. 
"  **         sickneBH  and  dinger  it   concealed,  vid  full   valae  of  allowed,  a 

fraud,  XXII,  143. 
"         "        thouf^h  if  aicknesa  koown,  value  of  life  eoUtte  maj  be  based  on 
tables,  XXII,  142. 
Iriiiwtto,  wheD  allowed  to  make  pit,  XXII,  690. 
See  Election — Fraad. 


Marriage,  good  conBideration,  XXII,  SSO. 

"  aud  settlement  valid  agaiiuit  creditora,  XXII,  860. 

See  Doicer. 
Married  Woman.      8ea  RUetian^Inturanee,  Life — Xarriage — BtUificatian — 

Truttt  and  Ti-uittu. 
ManbalUng  AMeti,  irben  ordered  to  relieve  lands  taken  by  widow  in  lien  of 

dower,  XXII,  18. 
Maobanloi'  Lien,  for  flilures,  XXII,  316,  317. 
"  "      put  in  by  tenant,  XXII.  318. 

"  "      cbangiog   fill liog- mill  to   grist-mill   not   "new  boildine'.'' 

XXII,  318. 
"  "      may  be  Sled  tboagb  arcbitects  certilicale  not  made,  XXII, 

482. 
Madioal  Booki,  rigbt  of  counsel  to  read  from.  XXII,  743. 
Miataka,  if  widow's  election  made  under,  may  be  revoked,  XXII,  13. 
Mortgage,  wben  personal  estate  must  pay.  XXII,  13. 

MaltifitriouiDMi,  bill    against  directors    for   money   fraadalently  Toted   for 
services  and  moneys  wrongfully  used  is,  XXII,  656. 
"  for  misappropriation,  etc. ,  XXII.  656-7. 

Moniclpal  Oorporatloiu,  wbea  trustees  cannot  contract  engineer's   deciuon 
Bball  be  final.  XXII,  431. 


N. 

HaTigable  Rivera,  rigbts  of  public  and  of  individuals  in,  XXIl,  43a 
NegllgeDOe.    See  Tratft  and  Trutteet. 

Haw  Trial,  when,  on  what  terms,  granted  on  account  of  perjury,  XXII,  831. 
Notice,  widow  bound  by  provision  of  will  if  does  not  disclaim,  though  heir 
does  not  notify.  XXII.  18, 
"      if  required  by  mail,  verbal  insufficient,  XXII.  407. 
"      time  when  tenant  required  to  quit,  bow  definite,  XXII,  406. 
See  Stoek/iMderi. 
on.    See  Partnerthip. 


,    See  Treipau. 
See  A^rmative — Cfaunw/. 
>robandl,  upon  whom  to  prove  illBgitimacy,  XXII,  287-291. 
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P. 

Paid  Judgment    See  Trespass. 

Parent  and  Ohild.    See  Advancement. 

Parol  Bvidence,  admi8s!:ble  to  show  fixtures  to  pass  on  sale,  XXII,  818. 

*'  *'  admissible  to  show  authority  of  attoraej  to  order  abstract  by 

letter,  XXII,  505. 
*'  ''  to  show  gift  of  only  one-half  intended  by  release  of  all,  XXII, 

689. 
See  Advancement. 

Parties.    See  Attorneys — Stockholders — IVespass. 

Partition.    See  Advancement — Tenants  tVt  Common. 

Partners.    See  Partnership. 

Partnership,  liabilities  and  rights,  asbetween  themselves,  where  one  sells  to  others, 

XXII.  67. 

^  rights  of  creditors  against  sureties,  one  purchasing  agreeing  that 

will  pay  firm  debts,  XXII,  67. 

^  debts  exceeded  assets  one  agreed  to  pay  one  retiring  his  interest, 

XXII,  67. 

*^  purchaser  agreeing  to  pay  debts,  as  to  seller  becomes  surety, 

XXII,  67. 

<<  hut  see  in   Ohio  where  creditor  took  mortgage  and  released, 

XXII.  68. 

''  creditor  having  notice  must  recognize  relation,  XXII,  67. 

'*  and  if  requested  must  proceed  and  collect,  XXII,  67. 

*'  after  one  retired,  creditor  took  note  of  other,  XXII,  68. 

"  one  sold  out  to  third  person,  who  goes  in,  XXII,  68. 

**  retirement  one  and  agreement  others  to  pay,  does  not,  per  se,  dis- 

charge one  retiring,  XXII,  68,  69. 

^  otherwise  if  creditor  agrees  to  take  those  remaining  as  debtors, 

XXII,  68. 

"  creditor  took  note  of  each  for  his  share,  agreeing  to  release  as  to 

residue.  XXII,  68. 

**  one  giving  note  creditor  agreed  to  take  in  payment,  XXII,  69. 

**  if  after  one  retires  and  other  agrees  to  pay  debts,  creditor  know- 

ing thereof  gives  time,  retiring  partner  discharged,  XXII,  69. 

«  question  whether  debt  of  retiring,  to  firm  remainesuch,  XXII,  69. 

*'  fraud  by  retirins^,  on  those  remaining,  XXII.  69. 

"  lien  of  partnership  creditors  on  firm  assets,   where  one  retires 

others  agreeing  to  pay  firm  debts,  XXII,  69. 

"  when  participation  in  profits  creates,  XXII,  844. 

^  one   furnishing  materials,  another  manufacturing  for,   part  of 

profite,  not,  XXII,  844. 

''  carriers  uniting  and  sharing  avails  business,  XXII,  845. 

**  body  assuming  to  he  corporation  though  not,  XXII,  845. 

Party  Walls,  rights  of  tenants  in  common,  double  house,  common  stairway, 

XXII,  823. 

Performance.    See  Arbitration — Specific  Performance. 

Pexjury,  no  ground  for  collaterally  attacking  judgment,  XXII,  829-831. 

Piazza,  rights  of  tenants  in  common  of,  XXII,  823. 

Portico,  rights  of  tenants  in  common  of,  XXII,  823. 

Possession.    See  Specific  Performance. 

Practice.    See  Affirmative — Counsel. 

Presumption,  testator  did  not  intend  to  die  intestate,  XXII,  260. 

^  particular  enumeration  intended  to  cover  only  things  sui  generis, 

how  rebutted,  XXII,  260. 
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PrMmmptlOBi — eantinued. 

"  as  to  intercourse  between  husband  and  wife,  XXII,  286-291. 

"  that  child  born  in  wedlock  legitimate,  XXII,  287-291. 

^  how  much  evidence  reauired  to  overcome,  XXII,  287-291. 

^  when  against  trustee  who  negligentljr  keeps  accounts,  XXII,  801. 

"  when  possession  of  evidence  of  debt  bv  debtor  raises  presumption 

of  gift  of  debt,  and  when  not,  XXII,  689. 

*^  when  will  presumed  to  be  made  with  reference  to  former  distri- 

bution, XXII,  698. 

**  how  of  ademption  overcome,  XXII,  699-700. 

>*  testator  died  intesUte,  XXII,  700. 

See  Widow. 

Principal  and  Agent,  when  principal  bound  b^  act  of  agent  wh«i  within  ap- 
parent power,  XXII,  S93. 
**  "         entered  consent  to  continue  insurance  though  premises 

vacant,  but  not  on  policy,  XXII,  893. 

See  Attorneys — Bank — Parol  Ecidenee — Stock- 
holders, 

Principal  and  Surety,  one  partner  buying  out  other,  buyer  becomes  prindpal 

and  other  surety,  XXII,  67. 
**  ^         creditor  having  notice  of  relation  must  recqgnixe  it, 

XXII,  67. 
M  «         and  if  required  must  proceed  and  collect,  XXII,  67. 

«  u         but  see  in  Ohio,  where  creditor  took  mortgage  and 

released,  XXII,  68. 
"  **         one  partner  selling  out  to  third  person  who  goes  in,  is 

surety,  XXII,  68. 
^  ^         it  thereafter  gives  time,  retiring  partner  discharged, 

XXII,  69. 
**  <*         how  far  sureties  may  defend  against  judgment  or  find- 

ing of  damages  against  principal  on  account  of  fraud, 

XXII,  880. 
^  **         it  not  notified,  gross  exaggeration  of  damages  by  party 

may  be  defence,  XXII,  830. 

Profits,  when  may  and  when  may  not  be  recovered,  XXII,  734 
**        when  participation  in  makes  persons  partners,  XXII,  844. 
'*        when  participation  does  not  pass  title  to  manufactured  article,  XXII, 

844. 

Promisiory  Note.    See  Gift. 


Rap«,  whether  evidence  prosecutrix  had  intercourse  with  other  men  admissible, 
XXII,  289. 

Ratification,  wife  indorsed  check  insurance  company  gave  husband  for  surren- 
der value  of  her  policy,  while  husband  sick  and  she  taking  care 
of  him,  when  not,  XXII,  703. 

Receiver,  may  bring  suit  to  set  aside  judgment  against  corporation  obtained 
by  collusion,  XXII.  655. 

See  Stockholders. 

Release,  one  executor  may  release  part  of  land,  XXII,  306. 

See  Qift — Parol  Evidence — Partnership. 
Remedy.    See  Statute. 

Rent.    See  Tenants  in  Common. 

Repairs,  rights  of  tenants  in  common  of  double  house,  one  stairway,  to  make, 
XXII,  823. 

Res  Adjndicata.    See  Fraud. 
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Res  Geste.    Bee  Achaneement — Boitardy, 
Rerocatton.    See  (7(/T. 
Riven.    See  NcmgabU  Bwers. 


S. 

Satialiaotion,  one  executor  or  administrator  may  give,  XXII,  806. 

See  Arbitration —  Wrongdoers, 

Signature,  not  necessary,  at  common  law,  to  due  execution,  XXII,  892. 

Speoifio  Perfonnanoe,  requisites  of  case  for,  of  parol  contract  relative  to  lands, 

XXII,  894. 
'<  ''  of  agreement  by  father  to  give  son  farm,  XXII,  589. 

^  ''  thoagb  such  agreement  must  be  clearly  proven,  and 

be  definite  in  its  terms,  XXII,  540. 
"  ^  father  agreed  to  give  son  half  mill ;  willed  him  half  ; 

son  not  entitled  to  half  under  contract  and  other  half 
under  will,  XXII,  699. 
M  «  making  improvements  by  vendee  in  possession  pursuant 

to  oral  agreement  entitles  to,  XXII,  764. 
^  **  continued  possession  by  tenant  inconsistent  with  pre- 

vious tenancy,  sufficient,  XXII,  764. 
M  (<  improvements  pursuant  to  understanding  by  one  previ- 

ously in  possession,  XXII,  764. 
^  <*  implied  understanding  that  vendee  who  has  performed 

may  take  possession,  XXII,  764 
M  M  vendee  took  possession  though  had  refused  deed  offered, 

XXII,  764. 
**  ^  mere  agreement  to  sell  without  performance  by  vendee 

gives  him  no  implied  right  to  take  possession,  XXII, 
766. 
**  ^  part  performance  must  be  under  and  pursuant  to  agree- 

ment, XXII,  765. 
*^  ^  tenant   merely   remaining   in   possession   insufficient, 

XXII,  765. 
so  by  purchaser  already  in  possession,  XXII,  765. 
improvements  mast  be  made  under  possession  pursuant 

to  agreement,  XXII,  765.     ^ 
what  are  acts  of  possession,  XXII,  765. 
mere  possession  wrongfully  obtained,  insufficient,  XXII, 

766. 
so  under  contract  for  rent,  XXII,  765. 
possession  must  be  referable  to  agreement,  XXII,  765. 
must  be  delivered  by  or  taken  with  consent  of  vendor, 
XXII,  765. 

**  ^  act  mast  be  in  part  performance  of  that  particular  con- 

tract, XXII,  766. 
"  ^  must  clearly  appear  vendee  took  possession  with  known 

permission  of  vendor,  XXII,  766. 

Statute,  effect  of  one  passed  pending  forfeiture  of  stock,  XXII,  409. 

Stenographers.    See  Attorneys, 

Stockholders,  one  of  two  trustees  cannot  transfer  stock,  XXII,  801. 
^  otherwise  if  improperly  invested,  XXII,  804. 

**  stock  can  only  be  forfeited  in  manner  pointed  out  by  law  and 

articles,  XXII,  406. 
<<  must  be  strictly  complied  with,  XXII,  407. 

*'  unless  authorized  by  charter,  trustees  have  no  power  to  pass 

by-law  relative  to,  XXII,  407. 
"  statute  as  to,  by  railroads  in  N.  Y.,  XXII,  407. 

22ENG.  Rep.  116 
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Stookholdan — continued. 

**  •  if  requires  expenditare  of  certain  sum  first,  assessment  illegal  if 

not  expended,  XXII,  407. 
^^  if  statute  requires-  notice  by  mail,  verbal-  notice  insufficient, 

XXII,  407.  ^ 

<*  'when  advertisement'  sufficiently  describes  shares,  XXII;  407. 

**  death  of  stockholder  pending  advertisement,  XXII,  407. 

^  when  cannot  be  forfeited  after  stockholder's  death  till  repre- 

sentative appointed,  XXII,  407. 
^  when  notice  to  stockholder  appearing  on  books  godd,  though 

sold,  or  assignee  in  bankruptcy  appointed,  XXII,  407. 
"  rights  of  assignee  l)efore  transfer  on  books,  XXH/  406. 

^  bound  to  know  by-laws  of  the  company,  XXII,  408. 

"  assignee  in  bankruptcy,  receivers,  etc.,  entitled  to  no  rights  as 

against  corporation  until  notice,  XXII,  406. 
^  stodcholders  presumed  to  know  number  of  shares-  they  bold, 

and  amount  of  assessment  if  certain  per  cent,  XXII,  406-401^. 
"  requisites  of  notice  of  assessment,  XXII,  406-400. 

^  .   surplusage  does  not  vitiate,  XXII,  406. 

"  final  resolution  forfeiting,  good  though  does  not  specify  stock- 

holders, XXII,  408-9. 
**  that  is  certain  which  may  be  made  so,  XXII,  406-9. 

**  agreement  for  sale  of  house  described  in  deeds  in  possessioii 

of  A.,  XXII,  409. 
^  assessment  need  not  name  parties  assessed,  XXII,  409. 

"  if  stock  forfeited,  not  bound  to  contribute  to  pay  debts  of,  though 

before  forfeiture,  XXII,  409. 
''  forfeiture   begun    before   new   statute  changing    method  of, 

XXII,  409. 
<*  suit  to  have  forfeiture  declared  invalid,  XXII,  409. 

**  bringing  suit  in  interest  rival  company,  XXII,  676. 

"  buying  stock  to  sue,  XXII,  576. 

■^  purchase  not  void  because  purchased  to  vote  on  in  a  parUculir 

way,  XXII,  576. 

**  when  may  maintain  suit,  XXII,  655.  * 

'*  company  and  directors  necessary  parties,  XXII,  655.  |l 

**  to  restrain  making  illegal  a^^reement,  XXII,  655,  657.  '\ 

**  company  neglecting  to  brmg  suit    against  defaulting  officer, 

XXII,  655,  656. 
**  receiver  may  bring  suit  to  set  aside  judgment  obtained  by  ooUn- 

sion,  XXII,  655. 
''  to  restrain  raising  money  to  finish  only  part  of  work,  XXII, 

656,  659. 
"  against  directors  for  money  fraudulently  voted  to  selves,  and 

for  moneys  fraudulently  used,  bill  multifarious,  XXII,  656. 
^  liability  of  directors,  money  lost  through  banker,  XXII,  656. 

"  for  money  misappropriated,  XXII,  656. 

"  one  stockholder  may  file  bill,  XXII,  657. 

"  agreement    by    one    company  delegating   powers  to    another, 

XXII,  657. 
**  stockholder  cannot  sue  unless  corporation  refuses,  XXII,  657. 

"  requisites  of  complaint  in  such  a  case,  XXII,  657-8. 

"  creditor  cannot  maintain  suit  against  directors.  XXII,  658. 

**  stockholder  cannot  maintain  suit  for  mere  depreciation  of  own 

stock  from  misappropriation  by  directors,  XXII,  658. 
^  bill  in  equity  to  recover  for  misappropriation,  XXII,  658. 

'*  what  proper  allegation  request  that  corporation  sue,  XXII.  658. 

^  lender  of  money  not  affected  by  misappropriation,  XXII,  659. 

"  must  promptly  avail  themselves  of  remedy  for  misapplication, 

or  relief  refused  on  ground  of  laches,  XXII,  659.  ^ 

**  release  of  by  change  of  charter,  XXII,  659. 
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Stockholders — e&ntinusd. 

"  remedy  for  illegal  consolidation,  XXII/  659. 

"  if  two  classes  of,  how  one  may  JEiffect  other,  XXII,  656,  659* 

'  "  of  unincorporated  association, *are  partners,  XXII,  845. 

S€«  Directors. 

Snpplepientary  Proceedings,  what -debtor  compelled  to  testify  to,  and  how  far 

examination  evide.nc&  against  him;  XXII,  780. 

Sapport,  extent  of  right  of,  XXII,  828. 
of  mines,  XXII,  823. 
"         of  doable  dwelling  house,  one  stairway,  etc.,  XXII,  823. 

Burplusage,  db^s  not  vitiate,  XXII,  408. 

Surrender,  wlien  one  may  surrender  land  contracted  for,  and  creditors  cannot 
insist  surrender  void  as  to  them,  XXII,  708. 

Tenants  in  Oommon,  partition  an  equitable  action,  XXII,  318. 

"  **         one   erects    building,   when  allowed  for   on  partition, 

XXU,  318. 
not  in  New  York,  XXII,  818. 
nor  Maryland,  XXII.  318. 
rule  in  Georgia,  XXII,  319. 
fraudulent  purchasers  not  entitled  to,  XXII,  319. 
BO  if  knows  has  no  title,  XXII,  819. 
belief  owns  must  be  reasonable,  XXII,  819. 
rule  in  Maine,  XXII,  319. 

when  there  entitled  to  actual  increase  from,  XXII,  819. 
one  paid  part  purchase-money  may  set  off  against  rents 
char^redto,  XXII,  319. 
"  "         one  U9%ng  property  hitMelf,  not  liable  to  account  for  use, 

XXII,  319. 
**  **         rule  where  one  adult  and  other  infant,  XXII,  319-820. 

widow  took  rents  and  profits  of  farm  husband  held  con- 
tract for,  paid  purchase  price,  presumption  paid  from 
profits,  XXII,  820. 
"         if  buys  mortgage  and  forecloses,  interest  of  heirs  not  cut 
off,  XXII,  320. 
"  "         she  may  purchase  on  tax  sale,  XXII,  820. 

"  ,      "         otherwise  where  given  use  when  she  must  pay,  XXII, 

320. 
"  '  paying  lien  and  making  improvements  on,  agreement  by 

co-tenant  to  pay,  has  lien,  XXII,  320. 
"  "         one  receiving  rents  from  third  person  chargeable  with, 

XXII,  820. 
"  "         co-tenant  has  lien  for  his  share  of,  XXII,  820. 

remedy  for  rent  cumulative,  XXII,  820. 
one  taking  part  of  corpus  of  estate,  as  minerals,  etc., 

chargeable  with  in  partition,  XXII,  320-2. 
so  one  waiting  part  of  corpus  of  estate,  XXII,  822. 
and  purchaser  on  sheriff's  sale  takes  subject  to  rights  of 

co-tenant,  XXII,  322. 
remedy  against  husband  of  co-tenant   occupying   and 
working  quarries,  XXII,  322. 
*'  "         rights  of  in  double  house,  one  stairway,  etc.,  XXII,  823. 

See  Fixtures. 

Title,  one  furnishing  materials,  another  manufacturing  for  part  profits  does  not 
pass  to  manufacturer,  XXII,  844. 

See  Oift — Wrongdoers. 

Tombstones.    See  Trust. 

Trespass,  liability  of  party  where  goods  of  A.  seized  under  process  against  B., 
XXII.  506. 
"         liability  of  party  directing  specific  act,  XXII,  507. 
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Trespau— contintMd 

liabilitjr  of  attornejr  issuing  execation  on  paid  judgment,  XXII,  507. 
liability  of  one  signing  indemnity  bond,  XXII,  507. 

TrlaL    See  Affirmative — Counsel. 

Tmita  and  Tnuiteet,  when  sarvivor  cannot  sne  representative  of  deceased  co- 
trustee, XXII,  800. 
whether  trustee  or  cestui  que  trust  to  sue,  XXII,  900. 
when  one  may  restrain  co-trustee,  XXII,  300. 
when  one  asks  removal  of  another,  what  latter  may  set 

up  as  counter-claim,  XXII,  300. 
one  may  compel  other  to  account,  XXII,  800. 
removed  if  improperly  invests  and  manages,  though  don« 

In  good  faith,  XXII,  300. 
when  removed  if  relations  between  csstui  que  trust  and 
trustee  not  harmonious,  XXII,  801. 
**         **  "  if  accounts  negligently  kept,  when  presumption  against 

him.  XXII,  801. 
"         "  "  trustees  must  aU  act,  XXII,  801. 

otherwise  with  executors  and  administrators,  XXII,  301. 
one  cannot  delegate  authority  to  act,  XXII,  301. 
one  of  two  trustees  cannot  transfer  stock,  XXII,  301. 
all  trustees  must  unite  in  receipt  of  money  unless  other- 
wise authorized  to  act,  XXII,  301-. 
when  payment  to  one  invalid,  XXII,  801. 
when  though  also  executors,  XXII,  801. 
when  one  held  liable  for  moneys  received  by  another, 
XXII,  801-2. 
"         "  "  duty  of  one  to  prevent  misfeasance  by  other,  XXII, 

801-2. 
"         «  "  duty  to  take  best  price  offered,  XXII.  302. 

when  liable  for  not  doing  so,  XXII,  302. 
*'  .       **  "  absence  of  fraudulent  intent  no  defence.  XXII,  802. 

even  though  sold  for  all  worth,  XXII,  802. 
no  excuse  though  disbelieved  statement  of  offer,  be- 
cause duty  to  try  it,  XXII,  802. 
"         "  "  degree  of   diligence  and   good  faith  reqoired,   XXII, 

802,  805. 
''         **  "  ordinarily  not  to  compromise  without  sanction  of  oooxt, 

XXII,  302. 
"         "  "  when  one  f  ustained  by  court.  XXII,  302. 

"         "  "  receiving  bank  notes  of  solvent  bank  which  fuls,  XXII, 

802. 
"         "  **  bank  where  deposited  failed,  XXII.  802. 

"         **  "  but  must  not  mix  with  own  funds.  XXII.  302-3. 

to  save  loss  may  purchase  real  estate,  XXII,  308. 
cestui  que  trust  conveyed  as  security  and  then  to  trostee 
without  notifying  ;  trustee  deeded  to  such  other,  etc, 
when  not  liable  to  cestui  que  trust,  XXII,  803. 
"         "  "  so  trustee  paid  off  mortgage  cestui  que  trust  had  aj9^ 

renily  covenant  to  pay,  "XXII,  808. 
when  and  how  trustee  must  invest,  XXII,  308. 
"         "  "  in  what  securities,  XXII,  80a-6. 

whether  may  on  lands  out  of  state,  XXII,  303. 
"  "  usual  rule  only  two- thirds  valae  real  estate,  XXII.  303. 

though  not  liable  for  unforeseen  depreciation,   XXII, 

804. 
in  good  faith  invested  in  gold  at  nominal  price  and  it 

depreciated,  XXII,  804. 
allowed  to  keep  invested  as  at  death  of  testator  indades 
stocks  received  by  testator  from  brother's  estate,  XXII, 
804. 
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Tmsts  and  ^nuteea — continued. 

not  in  bank  stocks,  XXII,  304. 

thongli  if  ceHui  que  be  adult  may  ajseent  to,  XXII,  804. 

trustee  cannot  purchase  of  self,  XXII,  304. 

when  trustee  may  change  stocks  and  corporation  per- 
mitting, not  liable,  XXII,  304. 

to  "invest  in  good  securities"  means  only  such  as  are 
allowed  by  law,  XXII,  804. 

specific  legacy  may  be  allowed  to  remain  so  invested, 
XXII.  804. 

unless  depreciation  apprehended,  XXII,  804. 

to  invest  on  consultation  with  cettui  que  trust ;  from  re- 
bellion couldnot,  and  invested  in  confederate  securities, 
XXII,  804. 

trustee  received  payment  in,  debtor  released,  XXII,  805. 

charging  trustee  with  losses  from  negligence  in  invest- 
ing, XXII,  805. 

if  invests  in  proper  funds  not  liable  for  losses  if  acted 
with  common  prudence,  XXII,  805. 

may  ask  instructions  of  court  of  equity,  XXII,  805. 

though  probate  court  has  jurisdiction  if  not  exclusive, 
XXII,  805. 

when  guardian  cannot  change  from  realty  to  personalty, 
and  vice  verm,  XXII,  805. 

liability  for  acts  of  agent  selected,  XXII,  805. 

must  collect  note  within  reasonable  time,  XXII,  806. 

surrenders  obligation  of  two  for  that  of  one,  XXII;  806. 

survivor  conveyed  back  to  one  creating  trust  in  trust,  not 
liable  for  his  neglect,  XXII,  306. 

liable  if  conveys  by  mistake,  XXII,  806. 

if  paid  too  much  by  mistake  not  liable  personally,  XXII, 
806. 

to  maintain  tombstones,  XXII.  440. 

trust  attached  to  gift,  XXII,  690. 

shiftless  husband  allowed  wife  to  take  title  and  manage 
property,  no  trust  for  his  benefit,  XXII,  601. 
See  Directors. 


Xntra  Vires.    See  Municipal  Corporationt. 

V. 

Vendor  and  Vendee.    See  Specific  Performance — Surrender. 
Verdict.    See  Attorneys. 

W. 

Waiver.    See  Arbitration. 

Warranty,  that  reputed  wife  was ;  she  was  not,  because  former  husband  liv- 
ing. XXII,  707. 

Widow,  took  rents  and  profits  of  farm  husband  had  contracted  for,  paid  pur- 
chase price,  presumption  paid  from  profits,  XXII,  8:^. 
"        purchased  and  foreclosed  mortgage,  title  of  heirs  not  cut  off,  XXII, 

820. 
„        not  bound  to  pay  taxes,  and  may  purchase  on  sale  for,  820. 

See  Election — Insurance,  Life^Tnitts  and  Trustees. 
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«  die  latesUte  u  to  uij  propertj, 
XXI  f,  280. 

"       when  general  intent  not  to  control  p&rticulaT,  XXII,  280. 
■*       or  enlarite  devise  or  ^t,gtCJ,  XXII,  260. 
"      Still  of  weiglit,  XXI!,  360. 

"      particular  thinKB  ennmerated  when  general  clause  extends,  XXII,  260. 
"      wlien  direction  to  sell  cnnvertB  realtj,  XXII,  260. 
"      wlien  residuuy  devisee  takes  property,  XXII,  260. 
See  AdaiTuxmeiU — Legaeiet. 
Wltneu,  what  debtor  obliged  to  testify  to  in  supplementuj  proceedings,  mud 
how  far  evidence  against  him.  XXII,  780. 
"  not  liable  clrilly  for  false  testimony  though  gnilty  of  perjnry,  XXII, 

829-881. 
"  impeaefitnent  of.     See  BattaTdy — AdvancemeTit. 

VTotOa,  "new  baUding,"  XXII,  318. 

"       meanitig  of  "  two  car  loads,"  XXII,  398. 
Tilting,  where   parties  contemplate   reductioQ  to  writing,   whether   biadiiig 
without,  XXII,  893. 
"         policy  required  consent  to  be  indoried,  entered  bat  not  indoried,  ootn- 

pany  not   bonnd,  XXII,  893. 
"         policy  of  luaranca  provided  ahonld  arbitrate  on  wrUten  reqae«t ;  no 
obligaUon  to  do  so  until  request  in  writing,  XXU,  432. 
See  CaHaiTt—F^avdi,  Statute  of. 
Wronsdocn,  how  far  reoovery  of  jadgment  for  conTeraian  diangea  title  to 
property,  XXII,  634. 
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